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II.

' STATEMENT OF ISSUES ON APPEAL

The Trial Court committed reversible legal error in ruling that Appellant could argue
third-party guilt but only if the jury was also charged on “the hand of one is the hand
of all” theory of accomplice liability where the State agreed there was no evidence
that Appellant and the third-party joined together to accomplish an illegal purpose.

Where the State lost or destroyed photographs of the crime scene, including of a
freshly glued drawer facing allegedly used as a hiding spot and crowbar pry marks
on the door of the burglarized camper, the Trial Court erred in failing to suppress

- any of the State’s testimony as to the drawer facing and the evidence located inside it

and the crowbar pry marks where the evidence possessed an exculpatory value
apparent before the evidence was destroyed and Appellant cannot obtain other.
evidence of comparable value by other means.



STATEMENT OF THE CASE

On August 2, 2010, Marcus Daniel Allison was indicted by the Oconee County
Grand Jury for (1) burglary in the first degree; and (2) grand .1arceny for taking and carrying
away goods valued at more tﬁan $1,000.00 but less than $5,000.00. R. 202.

A trial was held before the Honorable Benjamin H. Culbertson and a jury. R. 1.
.Allison was represented by W. Wilson Burr and Keith G. Denny, and th¢ State was
representéd by Deputy Assistant Solicitor David R. Wagner. Id.

On April 25, 2012, the jury found Allison guilty of both burglafy in the first degree
and grand laréeny. R. 195, 1. 14-21. JﬁdgeACulberEson sentenced Allisoﬁ to twenty-five -
years imprisonment for first degree burglary a;ld five years imprisonment on the charge of
grand laréeny to run concurrent. R. 200; R. 196, 11. 18-25.

Allison tirhely served and filed his Notice of Appeal on April 27, 2012.



STATEMENT OF FACTS

The first witness to testify at trial was Bruce Kelley. He was from Jonesboro,
Arkansas, but travelled extensively for his job and was on the road for about six months out
of the year. R. 26, 1. 19-20; 27, 1. 15-22. Dﬁring May 2010, he was working at the Oconee
Nuclear Station as a millv;fright doing outage work. R. 27, 1l. 3-6. Instead of renting hotel
rooms, he had a camper that he lived in while away from his Arkansas home. R. 27, 1. 18-
25, | - - N

| Kelley’s camper was located in a lot next to a camper where Appellant Marcus
Allison lived. R. 28, 1. 1-2. Kelley met Allison approximately two weeks before the
incident, and Kelley testified that he “kind of made friends with the guy, you know, saw him
every night, had a beer or two with him. Ikind of considered him my friend at the time.” R.
28,1.21-29,1. 2.

On May 2, 2010, Kelley left his camper around 4:30 or 4:45‘ p.m. to begin a night
shift at work which began at 6:00 p.m. R. 28,1l. 17-19; 29, 11. 11-‘14. He returned h;)mé at
approximately 6:45 in the morning. R. 29; 11. 21-24. Kelley ie;stiﬁed that whéh he pulled up
to his camper, he noticéd it had béen_broken into. He looked around and called the police
around 6:50 a.m. R. 30, 1. 5-7.

Kelley saw Allison and an indiviciual known as “:R'cllgE” walk ‘out @f Allison’s
camper, and Kelley asked them whether they had seen anything.- Eoth responded that they
had not heard anything froxp Kelley’s camper. R. 30, Il .10-17: Rags asked Kelley what
was stolen, and Kelley responded three guns\ and some miscellaneous items. R. 30, 1. 21 —

31,1 1. Kelley said Allison told him to call law enforcement. R. 55, 1. 12-16.



Rags told Kelley that the break in must have happened before he arrived at Allison’s
camper because nothing in his truck was stolen. R. 31, 1L. 3-5.

" Kelley also testified that both Allison and Rags said they had been up all night
partying and never went to bed. R. 31, 11. 9-17.

In addition to the three guns stolen, Kelley stated that he was missing a 22 inch
television, a 19 inch television, DVDs with the titles “Asylum,” “The Hills Have Eyes,” “A
House of a Thousand Corpses,” and ;1 seasoﬁ of “South Park.” R. 31, 1. 18 - 32, .1. 16: He
was also missing a liter bottle of Evan & Williams that was éb,out two-‘thirds full, some
présqription medicine, and a box of Wolf 123 grain hollow point gun ammunition. R. 33, 1.
19 —-34,11. 11.

Around 9:00 a.m. in the morning, befbre the bolice had arrived, Kelley said he saw

‘Rags and Allison leaving. Kelley stated he saw ngs carrying a small, overnight-type
toiletry bad with a “House of a Thouéand._Corpses”, DVD sticking out of the top. Kelley
said Alliéon was carrying a big military surplus duffle bag. 'R.‘ 35,1.10-36, 1. 12. Kelley
testified thét he thought most of his items could have fit in these bags, but not the big
televiéion. R. 36, 11. 13-18. | 4

Kelley als;) testified that while he saw Rags with a DVD title that he had reporfea
stolen, he never saw any of his property in Allison’s possession. R. 53, 11. 10-21.

Corporal.Jarrett Price received the initial call to go to Kelley’s carnpef. R. 59,1I. 15-

.17. When he arrived, he said he saw evidence of a forced. entry because the door to the
camper was pried. R. 60, 1. 16 — 61,‘1. 1. He spoke with Kelley and made a list of the itenis

Kelley reported stolen. R. 61,1. 6-62,1. 6.



Price stated that WMle he was taking the initial report frorﬁ Kelley, Ailison came
over and‘ asked several questions about what was going on. R. 62, 11. 9-13.‘ Kelley said.th'at |
Allison retuI;ned by himself without Rags and just walked up while Price and Kelley were
talking. Kelléy did not see Allison pull up in a vehicle. R. 38, 1l. 113-20. Allison did not .
have any of his own transportation. R. 8.1, 1. 5-7.

Priée left the scene, but réturned later in the da;l when he was contacted by Kelley
who‘said he had seen Allison in a wooded area adjacent to this camper. R.. 62, 11. 14-23. On
his return visit, Price says he ran into Alli_son who asked him if Price wanted to search his
camper. Price responded that he did not and then he left again. R. 63,11. 7-9, 19-25.

Pricé said he 'returned back to the scene when he réceivéd a ca‘l«lhfr_om Allison to
discuss some landlord issues. R. 64, 11. 2-6. Price had Sergeant Casey Bowling accompany -
| him tb the scene. R. 64, 11 '9-20. T};ey t;ﬂked to Allis;on outsicie of His cémper, and ‘Allison
offered up-consent to search his camper. Price did not search the camper at that time, and
the three talked a little longer. Price then asked Allison for. consent to segrcﬁ his camper to
‘ WHich Allison consented. R. 65, 11. 7-23.

* Price went inside Allison’s camper and began the sea;(;h.iR. 65,.11. 22-23, _Priﬁe
testified that during his search, he pulled oﬁ a drawer undemea‘éh one of tﬁe closets. He said
that the drawer did not open immediately but wiggled and moved a little bit, so Price
thought it was a stuck drawer. He pulled harder and what appeared to be a door was a door
facing that had been, apcording to him, “fresh]y glued” .on to where tﬁe drawer goes. Price

said behind that was a void area. R.67,1. 18 -68,1. 2. |
| Price said he immediately saw a Wolf ammuniti@n box iﬁ fhe area. He also located

four “South Park” DVDs, a DVD set of “The House on the Haunted Hill,” and a bottle of



whiskey. R. 68, II. 1 — 18. Price showed fhe items to Allison. Price said at that point‘
Allison testified that if Price wanted to search anymore, Price needed a search‘warrant. R.
68, 11. 19-23,

| Price obtained a search warrant and went back out to Allison’s cémper for a further'.
.« search. Price went back to the area where the glued drawer was facing and found in the
’bgck of the area another DVD set that contained “The Hills Have Eyes,” “The Asylum,” and
“Hit and Run.” lgrice testified that he also pulled out a black cro_wba; and black ;glovés from
the boarded area. R. 69,1 10~70,1.3;72,1L.8-11.

Price thén took thé' crowbar over to Kelley’s camper and said crowbar perfectly fit
| the pry mark on thé door of Kelley’s camper. R. 73, 11. 15-18. | |
Price also testified that Allison told Price that he did n(;f havé anything to do with .
© this burgléry and that his friend Rags must have téken them items and planted them in
Allison’s camper while Allison was asleep in his chair. R. 75, 11. 15-20, 78, 11. 11;12.

Price never found the allegedly stolen guns or any other items ‘Kelley claimed }yere

stolen, aside from the few DVDs, the ammunition box, and the bottle 6f wiliskey.' R.76, 1.

5-10. These items were neither in Allison’s camper nor in the woods surrounding the
camper. R. 76, 1L 5-10; 81, 11, 8-14. |

On cross—examiﬁation, Price testiﬁed-that he wés able 1o ldcate Donald Gentile, the
person known as “Rags,” and that Gentile was able to déscribe.to Price allef the items that
Kelley had repbrted as stolen. R.79,1. 12 - 80, 1. 18 Price said Kelley had also- told him
 about seeing Gentile with the “One Thousand Corpses” DVD. R. 80, 1. 19 — 81, 1. 4.

The State also called Donald Gentile, known as “Rags,” to the stand. R. 87,11 13-

15. Gentile testified that he went over to Allison’s camper around 9:00 p.m. the night of



May 2, 2010 for a cookout and a couple of drinks. R. 89,11. 2 9. Gentile testified they had
some drinks, and after a While, Allison showed Gentile some new pistols he -had picked up.
R. 91, 1. 7-22. They drank and watched a movie, and Gentile said he then asked if he could
crash on the couch. He did not remember what time he went to sleep, but said he just
remembered waking up in the morning. R. 91, 1. 15-24.

Gentile said the next morning he spoke with Kelley about the break in at his camper.
R. 92, 1. 23 — 93, 1. 10. According to Gentile, Allison then asked Gentile for a ride to a
ffiend’s house. Gentile sz;id Allisdn went inside and got a small -bag .anc_l'a duffle bag and
Genﬁle took the bags and put them in his truck.’ R. 93,1l 13-25. .

Gentile testified fle drove Ailis‘on to the fﬁend’s house aﬁd dropped " Allison off.
Gentile éaid Allison tool;_ the bags. R. '94,A1. 20 — 95, 1. 6. Gentile never went back to .
-Allison’s camper bécause' “[t]he police were coming aridvI had a warrant on me. No, I
wasn’t about fo go back there.” R. 100, 11, 5-10.

Gentile testified: that later in the week he was pulléd over by the Sheriff’s Office
because he had a warrant out for theft of an electric curre'r;tg. R. 96, 11. 8-25, 100, 1. 12-16.
Gentile was asked about the burgléry at Kelley’s _canipef, and Gentilé gave a' writfen
statement. R. 97, 1. 3-11.. Once Gentile gave his yoluntary statement, he was informed by
the officers that he was novlonger a suspect in the burglary of Kelley’s ;:amper. R. 103,11 8-
13.

Allison was ultimatgly indicted on charges of first degree\ burglary and grand

larceny. R. 200.



ARGUMENT
I.v The Trial Court committed reversible legal error in ruling that Appellant could
argue third-party guilt but only if the jury was also charged on “the hand of
one is the hand of all” theory of accomplice liability where the State agreed
there was no evidence that Appellant and the third-party joined together to
accomplish an illegal purpose.

During pre-trial motions, the State'made a motion in limine to exclude defendant’s
evidence of third-party guilt. The Trial Court denied the State’s motion and stated it would
wait and see how the evidence was presented. R.7,1.9-8, L1.

At the close of the evidenee, the State renewed it motion regarding third-party guilt:

I think at this point in time there’s been no evidence pointing to anybody

except him [Allison], and I think it would be inflammatory at this point in

time to be able to argue that it was somebody else when there’s been no
" evidence presented and there is no other evidence.

“R. 139, 11. 4-9.
The'Trial'Cou‘rt again denied ﬂqe Stafe’s motion, finding enough evidence for the
defense to at least make that érgument to the‘jury.. R. 139, 11. 11-13.
The State argued that if the defense was going to argue th1rd -party gullt then “the
“hand of one is the hand of all” would be approprlate R. 140, ll 23-25. During the charge ’
Aconference, Allison ob_]ected to the “hand of one, hand of all” instruction on the grounds
“tnzit there was never foundation or evidenée laid that there was any common theme on
comlmon enterprise between the two [Allison and Gentile]; there’s nothing, no tesﬁmony, no -
- facts or evidence presented by the State on'that matter.” R. 147, 11.‘ 14-21.
- The Trial Court denied Allison’s ‘objection:
Well, if the hand of one comes out, then you’re not gonna be able to argue
committed by a third party. If you are pointing the finger at Mr. Gentile,
. then the hand of one stays in.

R. 147, 11. 22-25.
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~Faced with this conuﬁdrum, "Allison chose to nevertheless argue third-party guilt
even though the Trial Court ruled that the “hand of one” would stay in if Allison argued
Gentile’s guiit. R. 148, 1. 2-6.
The Trial Coﬁrt gave the following charge to the jury:

If a crime is committed by two or more people who are acting together in
committing a crime, the act of one is the act of all. A person who joins
another to commit an unlawful act is criminally responsible for everything
done by the other person which happens as a probable or natural
consequence of the acts done in carrying out the common plan or purpose.

For example, two people can be guilty of killing another person when only
one of the two had a gun, only one bullet was used, and only one of the two
fired the shot that caused the death.” If two or more people are together,
acting together, assisting each other in committing the offense, the act of one
is the act of all, or as it is sometimes said, the hand of one is the hand of all.

The State must prove beyond a reasonable doubt by competént evidence the

theory of the hand of one is the hand of all. A principal in a crime is one
- who either actually commits the crime or who is present, aiding, abetting, or
assisting in the crime. "When a person does not act in the presence of and

with the assistance of another, the act is done by both.

When two or more acting with a common plan or intent are present at the

commission of a crime, it does not matter who actually commits the crime.

All are guilty. ‘The hand of one is the hand of all.

R.189,1. 11 -190, 1. 22.

“In criminal cases, appeilate courts review only errors of law and will not reverse a
trial court's decision coﬁceming jury instructions unless the trial couft abused its discretion.”
State v. Miller, 397 S:C. 630, 634-35,725 S.E.2d 724, 727 (Ct. App. 2012). “An abuse of
discretion occurs when the [trial] court's decision is unsupported by the evidence or
controlled by an error of law.” State v. Garris, 394 S.C. 336, 344, 714 S.E.2d 888, 893 (Ct.
App. 2011).
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“In general, the trial court is required to charge only the current and correct law of

South Carolina.” Sheppard v. State, 357 S.C. 646, 665, 594 S.E.2d 462, 472 (2004). “In

|

reviewing jury charges for error, we must consider the [trial] court's jury charge as a whole

in light of the evidence and issues presented at trial.” State v. Adkins, 353 S.C. 312, 318,
577 S.E.2d 460, 463 (Ct.App.2003).

The Trial Court’s ruling that if Allison argued third-party gLiilt, the jury also had to
be charged with the “harid of one is the hand of all” theoi'y of accomplice liability ié
éontrolled by an error of law and should be reversed. There is no legal authority supporting
'the Triél Court’s view tiiat an argument of third-iiai’ty guilt by the defense must. be
accompanied by the State’s ability to argue' “hénd oif orie, hand of all.” These are two,
distinct legal concepts which are not intert.wined‘.

The admissibility of third-party guilt evidence is governed by the rule set forth in

State v. Gregory, 198 S.C. 98, 16 S.E.2d 532 (19\41). The rule stateé:

[E]vidence offered by accused as to the commission of the crime by another
person must be limited to such facts as are inconsistent with his own guilt,
and fo such facts as raise a reasonable inference or presumption as to his own
innocence; evidence which can have (no) other effect than to cast a bare
suspicion upon another, or to raise a conjectural inference as to the
commission of the crime by another, is not admissible ... [B]efore such
testimony can- be received, there must be such proof of connection with it,
such a train of facts or circumstances, as tends clearly to point out such other
person as the guilty party. ' :

Id. at 104-05, 16 S.E.2d at 534-35 (internal citations omit;[ed).

In this case, the Trial Court did rule the evidenqe supporied Allison’s argument that: :
Gentile vxias guilty of burglarizing Kelley’s camper and properly allowed Allison to argue
third-party guilt, albeit conditioned upon the erroneous presumption that the State then got

to automatically argue the “hand of one is the hand of all” theory of accomplice liability..

12
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The “hand of one is the hand of all” theory is comnletely different and separate than
the theory of third-party guilt. “Under the ¢ hand of one is the hand of all’ theorsf, one whol
joins with another to accomplish an illegal purpose is liable criminally fqr everything done
by his confederate incidental to the execution of the commnn design and purpose. . . Under‘ '
accomplice liability theory, a person musf personally commit the crime or be present at the

scene of the crime and intentionally, or through a common design, aid, abet, or assist in the

commissinn of that crime through some overt act.” State v. Mattison, 388 S.C. 469, 479,
| 697 S.E.2d 578, 584 (2010) ‘(intemal.citations- omitted).
“In order to be guilty as an aider or abettor, the participant must be chargeable witn
knowledge of the prjncipal's criminal conduct. . . . Prior knowledge that a crime is going tn
be committed, without more, is not sufficient to make a person guilty of the crimn. Qe Mere 4
presence at the scene isnot sufficient to establish guilt as an aider or abettnr.” Id. at 480,
697 S.E.2d at 584 (internal citations omitted). |
Evidence that supports a charge on third-party guilt does not autornatically warrant a
“hand of one is the hand of all” jury charge. There must be sorne other evidence to support
the State’s requested charge of “hand of one, -hand of all” accomplice liability. See M ’
v. State, 332 S.C: 67, 73, 504 S.E.2d 307, 310 (1998) (ruling that a jury charge nf “the hand
“of one ia the hand of all” did not automatically warrant a repiprocal charge nn defense of"
others; tnere must be some other evidence to support the defense of others theory).
In this case, the State did not present any evidence warranting a jury charge on “the
hand of one is the hand of all.” In fact, the State’s case was that Allison committed this
burglary alone. In renewing its motion regarding third-party guilt, the Solicitor stated:

I think at this point in time there’s been no evidenée pointing to anybody
except him [Allison], and I think it would be inflammatory at this point in

13



tlme to be able to argue that it was somebody else when there’s been no
evidence presented and there is no other evidence.

R.139,11. 4-9,
The State offered Gentile as its Witness, who testiﬁed that he hacl nothing to do with‘

- the burglary, did not know what Allison was doing, and did not 'know What was in the bags - |
Allison allegedly carried to Gentile’s truck. Gentile’s testimony snggested that the burglary '
happened before Gentile ever arrived at Allison’s camper. R. 90, 1. 1-22;93, 1 14— 94, L.

’The law enforcernent officers who'testilied, Corporal Price and Serg‘eant Bowling, ‘
offered no testinion.y that they belie\\/ed Gentile and Allison were wolrking toéether‘. ‘R.-58, l

"‘11—\33, 1. 16; 108, 1. 8— 121, 1. 10. | "

There' was ‘simply no evidence or testimony tliat Gentile and Allison joined together_ )

‘ '.through a common scheme to burglanze Kelley S camper; the ev1dence was only that one or.-

the other may have done it, thus supporting Allison s argument of third-party guilt. »

‘ Ei/en in its closing ‘statement, the State continned to argue that only Allison
committed the crime. With respect to Gentile, the State argued:
He’s not a hurglar. They didn’t charge him. There*wasn’t any eVidence to
charge him. He cooperated. The statement he gave was corroborated by the
victim and everything else the officers already knew. He was not charged.
He didn’t do it.
R.157,1L.7-12.

The State went.on to assert to the jury' :

All of 'the evidence in this case pomts directly at the Defendant not at
anybody else. R. 160, 1. 4-5.

14



Rags [Gentile] didn’t do this thing, this Defendant did it.
R. 163,11 16-17.

The State nevertheless seized upon the “hand of one is the hand of all” charge in its
argument to the jury: : * ,

You’re gonna hear a charge called from the Judge what’s called the harid of

one is the hand of all. That means if two people go and commit a crime, let’s

just say there were two people involved in the burglary, one of them doesn’t

even go in the place but he stands outside as a lookout or as an accomplice in

helping him carrying off the goods, participate in the burglary, even if he

never sets foot in it, the hand of one is the hand of all. He is guilty just as

much as if he actually set foot in the building.

" I would submit to yod in this case, [ would submit to you that it doesn’t
apply because I think one person did this burglary and that’s our contention.
- Bt if you find that the Gentile guy was involved in it in your deliberation,
that they were both involved in it, the hand of one, hand of all would apply,
in the fact that, you know, they both part101pated in the crime.
R.151,1.18-152,1. 9.

The Trial COurt’sl charging the jury with “the hand of one is the hand of all” when.
there was no evidence of such and the State’s accompany closing statement to the jury is
highly prejudicial because it suggests to the jury that if they find that Gentile committed the
crime, that under the “hand of one is the hand of all,” they must also find that Allison was
guilty as well. This effectively extiﬁguishes Allison’s argument that Gentile alone was
guilty.

The Trial Court committed a reversible error of law in giving the jury the “hand of
one is the hand of all” instruction, and the error in giving this jury. instruction was not A

harmless. This Court should reverse the Trial Court’s decision to instruct the jury as to the

“hand of one is the hand of all” and remand for a new trial.

15



1. Where the State lost or destroyed photographs of the crime scene, including of
a freshly. glued drawer facing allegedly used as a hiding spot and crowbar pry
marks on the door of the burglarized camper, the Trial Court erred in failing
to suppress any of the State’s testimony as to the drawer facing and the
evidence located inside it and the crowbar pry marks where the evidence

- possessed an exculpatory value apparent before the evidence was destroyed and

Appellant cannot obtain other evidence of comparable value by other means.

In their investigation of the burglary of Kelley’s camper, law enforcement took
photographs of the crime scene, including the alleged hiding spot — the “freshly glued™
drawer facing —-and crowbar marks on Kelley’s camper. R. 74, 11. 8-12; 75, 11. 7-9; 117, ll
8-12. Those photographs were subsequently lost when there was a change in the officer |

-handlrngthecase R.12,1. 25—13 1.8 74 L 17 75, l 6; ll7 L. 13—118 1.13.

- Asa result All1son moved prior to tnal t0 suppress any ev1dence presented by the

: State as to the “freshly glued” drawer facmg and the. ev1dence located inside:it, 1nclud1ng the -

crowbar and the crowbar marks on Kelley ] camper R. 198; R. ll 1 20-12,1. 22 l6 I,
8-14. Allison argued that had he had those photographs in preparatro_n for his defense, he - ..
could have investigated whether the glue substance existed and whether the crowbar marks . -

- on Kelley’s camper matched the crowbar found in Allison’s camper. Allison believed those .

photographs would have shown that the drawer facing was not fréshly glued and that the o

crowbar marks whjch the State'alleges were caused .‘by Allison’s crowbar 'do not match’,
R.198; R. 12, 11. ll-22. |

The Trial Court denied Allison’s motron to. suppress evrdence of the “freshly glued”' '
_ drawer facmg and the evrdence located inside 1t and the crowbar marks on Kelley s camper,
but stated the defense was entitled to a spoliation of evidence charge. R. 13,1. 17 -14,1.1 l;

17,11. 10-23.
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Allison éontemporaneously objected to this evidence again during trial when

Corporal Price began to testify about it which the Trial Court denied. R. 67, 11. 5-1 1.

In State v. Cheeseboro, this Coﬁrt held that to establish a due proc.ess violation when
useful evidence is destroyed by the State, the defendant must demonstrate:
(1) that the State destroyed the evidence in bad faith, or ,

(2)  that the evidence possessed an exéulpatdry Vaiue apparent before the \
evidence was destroyed and the defendant cannot obtain other .- - -
evidence of comparable value by other means. '

346 S.C. 526, 538-39, 552 S.5.2d 300, 307 (2002).

Allison»doesi not contend ‘;hat the State des”tro‘yeéirthe photégra;;hic évidence in bad
feﬁth, but do_es coptend that thésé ph;)tographs we}ré ex'culpaté)ry‘becguse théy would ha\}é
shown that the draw_ef fac:in.g was not frexshly glued ;ind that ‘theh crO;vbar marks-on Kelley’s"

céfnper did not match the cfowbaf found in Allisoﬁ’s cémp.er. At tyial,- Allis‘on h;Id‘ nothing |
fo ref_uteCofporal Pricé’s and Se;geé.nt Bowling’é t:es‘tirﬁony regarding thésev is,s,ue;s bécausé
the pflotographs Were gone. The State’s lack of care in ensuring thaf the photographs wer'e'

preserved severely undermined Allison’s defense.

In State v. Jackson, 302 S.C. 313, 396 S:E.2d 101 (1990), the prosecution of a

defendant after charges had been dismissed and a videotape of aeféndant pefforming'ﬁeld
. sobriety tests héd been erased violated due proée'ss. Here, the evidence was destroyed whiie '
the invesﬁgatioﬁ was pending, not rﬁerely after the fact as in Jackson. There; as here, the *
defendant could not obtain evidence of comparable V@l‘u'_q.' Q at 316, 396 S.E.2d at 10i2'. | -

It is unfair for law enforcement to have the ability to testify -about an alleged hideout
drawer being fféshly glued and crowbar marks exactly matching a crowbar found in

Allison’s camper when the photographic evidence which could have been used by Allison to
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dispute their testimony was destroyed, even if it was done inadvertently. Corporal Price was

permitted to testify how the “crowbar fit perfectly in the pry marks in the door.” R. 73,1.25

— 74, 1. 7. Sergeant Bowling also gave his testimony and opinion about the crowbar found
“in Allison’s camper:

"We held the crowbar up. And if you look at the crowbar, it was one of those

points.in law enforcement that you look at something you held up it against

it and you’re like, yeah, that’s a match. So when we held up the crowbar

right to the door, you fit the pry mark in the door with the exact width, the

exact shape as the dovetail in this crowbar. It was one of those times in law

enforcement that you look at and say, Wow, I’'m pretty darn certain that that

was what was used to open that pry, that door.

R.113,1.24 - 114,1. 8.

Allison had nothing to show the jury that the officers were incorrect in their opinion
that the crowbar found in Allison’s camper was the exact one that was used to pry open the
door to Kelley’s camper.

Although the circumstances surrounding the missing photographs were explained to
the jury, the value of the photographs could not be replaced. Under these circumstances,
Allison should receive a new trial, and the Trial Court should suppress any-evidence or

testimony presented by the State as to the “freshly glued” drawer facing and the evidence

located inside it and the crowbar marks on Kelley’s camper.

18.



CONCLUSION

" For the reasons set forth herein, Appellant’ Mgfcus .'Dar.liel Allison respec;tfully
requests this Court to feverse ‘his convictibn and femarid for a new t-rial‘ for either \or both (1)
the Trial Co'urt’s error in charging the jury on the “hand 6f one.i.s‘ the hand of all” theory of "
accomplice liability; or (2) the Trial Court’s failure to suppress any ‘evidence or'testimony '

presented by the Stafe as to the “freshly_glued” drawer facing énd the evidence located |
inside it and the crowbar marks on Keliey’s caﬁlper due to the State’s failure to preéérve the ‘

photographs.
. Respectfully submitted, ,;
O

Carmen V. Ganjehsani
Appellate Defender
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