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"IN THE CITY OF ROCK HILL

- STATE OF SOUTH CAROLINA .
' ) MUNICIPAL COURT -

COUNTY OF YORK
The City of Rock Hill,
o CITY OF ROCK HILL'S REPLY

TO DEFENDANT’S MOTION TO
DISMISS OR SUPPRESS

V.

N N Mg N e S st ‘vt “ma® g

Ronnie-Pickett,
: Defendant

This matter comes before the Court on the Defendant’s Motion to Dismiss or
Suppress and-‘the subsequent hearing that was held on Friday, July 22, 2011.

FACTS |

On February 26, 2011 at approximately 12:27 a.m., Officer Rowe with the City of
Rock Hill Police Departn4ent was on routine patrol when he observed a vehiclé (1999
Dodge Ram pick-up) being operated by the Defendant on Saluda Streei within the city
limits without an operating driver side headlight. Officer Rowe cohducted a irafﬁc stop.
of the vehicle. Upon his encggnter with the defendant, Officer Rowe became concerned
that the defendant may beun’der thé’ihﬂuence of alcohol. The defendant had a stfong
odor bf alcoholic beverage coming.from about his person and his eyes were glassy and
bloodshot'; Based upon his bbsefvations of the defendant, Officer Rowe asked him to
“exit the vehicle for field sobri'ety testing Based on his observationé of tf‘1e defe.ndant
and his poor performance on the ﬁeld sobriety tests, the defendant was arrested for
driving under the influence and Officer Rowe‘ procéeded to read the defendant Miranda

- warnings. Officer Rowe stated to the defendant, “You have the right to remain silent

anything that you say may be used against you in court. You have the right to have a

-




lawyer and consult with him before and while answering any duestions, and if you
cannot afford a lawyer one will be appointed for you Without cost.”
* Officer Rowe then asked whether the defendant»understood.his rights. The
defendant acknowledged that he did.
The défendaht was then placed'in Officer Rowe's patrol vehicle and transported’

down to the City of Rock Hill Law Center. At thé Law Center, Officer Rowe offered the

defendant a datamaster examination pursuant to South Carolinas implied consent law ,

and SLED policy and the deféndant registered a 0.15% blood alcohol cdntent. He was

subsequently charged-under Section 56-5-2933 for Driving With an Unlawful Alcohol

Concentration (citation #34150 FL).

CITY OF ROCK HILL’S REPLY TO DEFENDANT’S MOTION TO DISMISS

Section 56-5-2953(A)(1)(a)(iii) Requires the Incident Site Video R.ecor'ding
Show the Person Being Advised on his Miranda Rights.

The defendant was arrested and charged with Driving Under the Influence
pursuant to the South Cafolina Code of Laws Section 56-5-2930. At the time of arrest

Officer Rowe info‘r'med the defendant of his Miranda rights as follows:

““You have the right to remain silent, anything that you say may be used
-against you in court. 'You have the right to have a lawyer and consult with
him before and while answering any questions, and if you cannot afford a
lawyer one will be appointed for you without cost.”"" :

Officer Rowe's recitation of the traditional Miranda warning complied with the

requirements of Section 56-5-2953 of the South Carolina Code of Laws. |

! Incident site video at 16:09 minutes to 16:24 minutes.




The South Carolina Supreme Court recently announced the following well-

established rules of statutory construction in The Town of Mt. Pleasant v. Roberts, Op.

No. 27005 (S.C. Sup. Ct. filed July-11, 2011) (Shearouse Adv. Sh. No. 22 at 117). “The
A primary rule of statutory construction is to ascertain and give effect to the intent of the

législature." Bryant v. State, 384 S.C. 525, 529, 683 S.E.2d 28O,A 282 (2009). When a

statute is penal in nature, it must be strictly construed against the State and in favor of

the defendant. State_\). Blackmon, 304 S.C. 270, 273, 403 S.E.2d 660, 662 (1991).
However, "[a]ll rules of statutory coustruction are subservient to the one that the
legislative intent must prevail if it can be reaéonably discovered in the language used,
- and tﬁat language must be construed in light of _the intended purpose of the statute."

State v. Sweat, 386 S.C. 339, 351, 688 S.E.2d 569, 575 (2010) (citation omitted).

In ascertaining legislative intent, "a court should not focus on any single section

or provision but should consider the Ianguage of the statute as a whole." Mid-State Auto

Auction of Lexington, Inc. v. Altman, 324 S.C. 65, 69, 476 S.E.2d 690, 692 (1 996).
Where the statute's language is plain, unambiguous and conveys a clear, definite
meanmg, the rules of statutory mterpretatlon are not needed and the court has no right

to impose another meaning. Gay v. Anal 381S.C. 1341, 345, 673 S.E.2d 418, 420

(2009).

If the statute is ambiguous, however, courts must construe the terms of the

_statuté, Lester v. S.C. Workers' Comp. Comm'n, 334 S.C. 557, 561, 514 S.E.2d 751,

752 (1999). "A statute as a whole must receive practical, réasonable, and fair

interpretation consonant with the purpose, design, and policy of lawmakers." Sloan v.

S.C. Bd. of Physical Therapy Exam'rs, 370 S.C. 452, 468, 636 S.E.2d 598, 606-07




(2006). In interpreting a statute, the language of the statute must be read in a sense that
harmonizes with its subject matter and accords with its geheral purpv_ose. Hitachi Data

- Sys. Corp. v. Leatherman, 309 S.C. 174, 178, 420 S.E.2d 843, 846 (1992).

"Any ambiguity in a statute should be resolved in favor of a just, equitablé,. and

.beneﬂcia'l operation of the law." Bennett v. Sullivan'’s Island Bd. of Adjustment, 313 S.C.

455, 458, 438 S.E.Zd 273, 274 (Ct. App. 1993). Courts will re}eét a statutory
" interpretation that would lead to a result so plainly absurd that it could not have been
intended by the Legislature or would defeat the plain legislative intention. Unisun Ins.

Co. v. Schmidt, 339 S.C. 362, 368, 529 S.E.2d 280, 283 (2000).

The well-established rules of statutory construction support the form of Miranda

warning utilized by Officer Rowe. The case of Miranda v. Arizona, 384 U.S. 435 (1966)

established the constitutional prophylactic requirement that before any custodial
statements of a defendant made to law enforcement will be admitted aé evidence, that
‘the prosecution must show that the deféndént was advised of their Fifth Amendment -
privilege against self-incrimination prior to any questioning by law enforcement. The
Miranda Court outlined the followi:ng procedures must be observed by law enforcement
to s‘afeguard a defendant’s Fifth Amendment privilege: a defendant “must be warned
N .prior to any questioning that he has the right to"rema{iﬁ'silent, that anything he saS/s can
be used against him in a court of law, that he has the right to tﬁe presence of an
attornéy, and.that, if he cannot afford an attdmey one will be appointed for him prior to

any questioning if he so desires.” Id. at 479.




The Miranda warmng utilized in the current case is scrupulously faithful to the

requnrements laid out in Miranda v. Arizona. The Ieg:slature says what it means and
means what is says, namely that eranda warnlngs must be given at the time of a DUI
| arrest not Kennedy warnmgs from the South Carolina Court of Appeals

When the South Carolina Legislature enacted the current version of the
DUI/DUAC mc:dent and breath testing site video recording statute a basic premtse is
that the legislature acted mmdful of the South Carolina appellate court decisions . |
- touching on m. “There is a basic presumption the legisléture has knowledge of
previous legislation as well as of judicial decisions construing that legislation when later
st_atutés are enacted conéerning-related subjects” State v. Ard, 332 SC 370, 505

S.E.2d 328 (1998). See also, State v. Knuckles, 354 S.C. 626, 583 S.E.2d 51 (S.C.

2003) (SC legislature arﬁended § 56-5-2930 to include the "Amaterially and appréciably
impaired” language following the decision of the South Carolina Court of Appeals in
State v. Kerr, 330 S.C. 132, 498 S.E.2d 212 (Ct.‘App'.1998) which used “materiél and
appreciable” to define_under the influence). The South Carolina legislature has '
derhonstrated in the pasf that it will adopt languége from the South Carolina Court of
Appeals when dréfting legislation relating to driving undef thé influence, however, when
thé current version of Section 56f5-2953 was adopted,- the Iegislattjre chose to state

only that Miranda warnings must be given. The South C'arolin'a legislature could have

easily defined what constitutes a-Miranda warning.” However, they chose not to define
what a Miranda warning is and by direct implication the legisiature chose to rely on the
existing precedent of the United States Supreme Court and the South Carolina

.Supreme.Court as to what constitutes a proper Miranda warning. -




South Carolina Follows the Traditional Miranda Warning

In State v. Richardson, 253 S.C. 468, 171'S.E.2d 717 (1969).the South Carolina

- Supreme Court held that the warnings given by law enforcement in that case complied
with the Unites States Supreme Court decision just three years earlier of Miranda v.

Arizona, 384 U.S. 435 (1966). In Richardson the officer testified that prior to

intérrogating the defendant that he informed him as follows: “I told him that he had the
right‘ to remain si(le'nt. [ told him that anything he could say, or.anythiing that he did say
could and would be used against him in a court of law. |told him that at that time, that
he had a right to a lawyer and to have him present then and‘during any questioning of
him. | also told him that if he could not afford to hire an attorney that one would be
appointed for him by the court free of charge before any questioning of him.” Id. at 472.

South Carolina continues to follow the)traditional view of Miranda as laid out

State v. Richardson. In State v, McCray, 332 S.C. 536, 506 S.E2d 301 (1998) the

South Carolina Supreme Court affirmed McCray's convictions for ﬁrst degree burglary
~and cohspiracy; The McCray Court found that the appellant was properly advised of his
Mg warnings by the pol'ygraph examiner, namely, “the fight to remain silent, that
anythiﬁg he said could he used égainst him in cdurt, andr the right.to have é lawyer
present, and appellaﬁt signed a waiver form ackno_wledging he understood each of fhe

rights.” :1d. at 543.
In State v. Kirton, 381 S.C. 7, 41, 671 S.E.2d 107, 124 (Ct. App. 2008) Judge

Ralph King Anderson, Jr., opined that “[t}he well-known Miranda rights are that the
accused must be informed of: the right to remain silent; any statement made may be

used as evidence against him or her; and the right to the presence of an attorney.” It




“should be noted that Judge Anderson was also the author of the opinioh in State v.

Kennedy, 325 S.C. 295, 303, 479 S.E.2d 838, 842 (Ct.App.1996), aff'd as modified, 333

S.C. 426, 510 S.E.2d 714 (1998).
In State v. Breeze, 379 S.C. 538, 544, 665 S.E.2d 247, 250 (Ct. App. 2008) the

South Carolina Court of Appeals cited to State v. Kennedy, 325 S.C. 295, 303, 479

S.E.Zd 838, 842 (Ct.App.1996) fbr the proposition that the procedural safeguards as

required by M@ are “[blefore the accused is subjected to custodial interrogation, he
or she must be informed of the r‘ight.to remain silent; any statement made may be used
* as evidence against hih or her, the right to the presence of an attorney; and if he or she

cannot afford an attorney one will be appointed prior to quesﬁoning.”"Noticeably absent

in the citation to the South Carolina Court of Appeals decxsnon of State v. Kennedy, 325
S.C. 295, 303 479 S.E.2d 838, 842 (Ct.App.1996) by the South Carollna Courtof |
Appeals is the Miranda plus additional warning language suggested by defense counsel
in the preéent case (that a defendant has the right to termAinate the interiogation at any

time and not to answer any further questions).

South Carolina Follows the Traditional Miranda Warning Analysis as
Outlined in California v. Prysock

In California v. Prysock, 452 U.S. 355, 359 (1981) the United States Supreme

Court held that there is no rigid rule requiring the content of warnings required by

Miranda v. Arizona, 384 U.S. 436 be a precise recitation of the language in the Miranda
opinion. “Quite the contrary, Miranda itself indicated that no talismanic incantation was

required to satisfy its strictures.” The Prysock Court went on to hold that the traditional




~ warnings given in the case complied with Miranda. The warnings consisted of the

following:

“Number one, you have the right to remain silent. This means you don’t have to

talk to me at all unless you so desire. If you give up your rigAh_t to remain silent,

- anything you say can and will be used as evidence against you in a court of law.
You have the right to talk to a Iéwyer before you are questioned, have him
present with you while you are being questioned and all during the qUestioning. .
. [omitted right of juvenile to have parents present] You all, uh, -- if - you have
the right to have a lawyer appointed to represent you at not cost to yourself.” Id.

at 356-357. o |
The Prysock Court did not require Ianguage as part of the traditional Miranda

warning that a suspect has the right to términate the interrogation at any time and not to
~ answer any further questions.

The South Carolina Supreme Court in a capital murder case upheld the

traditional Miranda warnings and cited with approval to California v. Prysock. The South

- Carolina Supreme Court in State v. Elmore, 286 S.C. 70, 73, 332 S.E.2d 762, 764
(1985) held that a “minor deviation from the verbatim Miranda warning had no efféct on

the validity of éppellant's waiver.” Earlier in State v. Tyson, 283 S.C. 375, 323 S.E.2d .

770 (1984) the South Carolina Supreme Court held that “Miranda does not mandate

rigidity and an effective equivalent of the warnings can fulfill thé requirement. California

v. Prysock, 453 U.S. 355 (1980). It would appear that Detective Friarson's warnings

meet the effective equivalent standard of the familiar Mirandawarnings." The familiar
- Miranda warnings as stated by the South Carolina Supreme Court in State v.
R'ic_har‘dson, 253 S.C. 468, 171 S.E.2d 717 (1969) does not include the strict recitation

of warning language required by the Defendant.




‘Defense counsel in the present éases fequires not only a precise recitation of an
advisement of Fiﬁh Améndment rights, but a p'recise'recitaﬁon based on a single
opinion from the South Carolina Court of Appeals that was affirmed but modified by the
South Carolina Supreme Couﬁ. The South Carolina Court of Appeals does not even
cite to it's own decision in the Kennedy case for‘the proposition that the Miranda
decision mandates the warnings as stated by the defense.? The MM plus
supplemerﬁal language is not required by prior and subsequent Unfted States and
South Carolina appellate court opinions. The position of the Defendani that only one
unique M warning is mandated when a law enforcement ofﬁcer in South Carolina

arrests someone for DU! flies in the face of the Miranda decision, California v. Prysock

and prior opinions from the South Carolina Supreme Court which all indicate there is no

rigidity in the content of Miranda warnings. ‘

The.Court of Appealé Opinion in State v. Kennedy, _325 S.C. 295, 479 S.E.2d
838 (Ct, App. 1996) is Not Binding Precedent and is Mere Dicta.

- The South Carolina Court of Appeals opinion in State v. Kennedv, 325 S.C. 295,

479 S.E.2d 838, (Ct. App. 1 996) was affirmed but modified by the South Carolina
Supreme Court in State v. Kennedy, 333 S.C. 426, 510 S.E.2d 714 (1998). When a

case from the South Carolina Court of Appeals is édd_ressed in a subsequent published
opinion by the South Carolina Supreme Court that modifies the underlying opinion, the

Court of Appeals opinion.does not carry the same precedential value. The State

‘2 The Defendant’s Iegél proposition is built on the mandate that one and only one form of Miranda warning is
applicable to all criminal cases in South Carolina. This warning must be a precise recitation of the language
contained in_State v, Kennedy, 325 8.C. 295, 479 8.E.2d 338, (Ct. App. 1996), aff'd as modified, 333 S.C. 426, 510

S.E.2d 714 (1998).




Suprem'e' Court opinion is the final authority on the matter®. The South Carolina
Supreme Court rulivng in Kennedy does not expressly or implied support the reading of

-what constitutes a proper Miranda warning as posited by the South Carolina Court of

‘Appeals opinion in Kennedy. In fact, all of the published cases from the South Carolina

appellate courts th‘atk cite to the Kennedy decision for what constitutes a proper Miranda
warning, cite to Kennedy as supporting the traditional form of the Miranda w_arni.ﬁ‘g.

In State v. Lynch, 375 S.C. 628, 654 S.E.2d 2929 (Ct. App. 2007) the South

Carolina Court of Appeals in footnote five cites to Kennedy for the traditional proposition
~ that “[tlhe well-known Miranda rights are that the accused must be informed of: the right
to remain silent; any statement made may be used as evidence against him or her; and

the right to the presence of an attorney.”

In State v. Breeze, 379 S.C. 538, 544, 665 S.E.2d 247, 250 (Ct. App. 2008) once

. again the South Carolina Court of Appeals cites to Kennedy for the traditional view of a

proper Miranda warning. "Before the accused is subjected to custodial interrogation, he

or she must be informed of the right to remain silent; any statement made may be used

as evidence against him or her; the right to the presence of an attorney; and if he or she -

cannot afford an attorney one will be appointed prior to questioning.”
Lastly, and- most compelling, Judge Anderson, the author of the original opinion
| in Kennedy refers to his earlier opinion for the traditional view of a proper Miranda

~ warning. State v. Kirton, 381 S.C. 7, 671 S.E.2d 107 (Ct. App. 2008) found the

defendant arguing that his statements made at a bond hearing were done without a
proper advisement of his Miranda rights. Judge Anderson disagreed and statéed “[t]he

well-known Miranda rights are that the accused must be informed of: the right to remain

3 There is no further appeal to the US Supreme Court is reported.

10.

I




silen:t; any statement made may be used as evidence against him or her: and the right

to the presence of an attorney." Id. at 41, (biting to State v. Kennedy, 325 S.C. 295,479

S.E.2d 838, (Ct. App. 1996), affd as modified, 333 S.C. 426, 510 S.E.2d 714 (1998)).

Not one single published decision from the South Carolina Supreme Court or

Court of Appeals cites to State v. Kennedy, 325 S.C. 285, 479 S.E.2d 838, (Ct. App.

1996) for the proposition that the form of Miranda warning outlined in that decision. In
fact all the decisions that cite to Kennedy support the traditional form of the Miranda

warning. Six months prior to his ‘authorihg of the Kennedy decisioh, 'Judge Anderson

authored the opinion of State v. Easler, 322 S.C. 333, 471 S.E.2d 745 (Ct. App. 1996)
where one of the issues on appeal was defendant's allegation _that his statements to law
enforcement were given without the benefit of Miranda warnings. Judge Anderson

citing to Miranda v. Arizona, 481 U.S. 436 stated that “[a] suspect in custody may not be

subjected to interrogatioh unless he is informed that: he has the right to remain silent;
anything he says‘ can be used against him in a court of law; he has a right to the
presence of an attorney; and, if he canncﬁ afford an attorney, one will be ‘appointed for
him prior fo any questioning, if he so desires.” |d. at 338. Judge Anders.on got it right |
the first time and in each time subsequent when he has followed the {raditional Miranda
warnings. |

Statutory Vlolatlons Do Not Support Suppression or Dismissal Absent
Demonstrated Prejudice to the Defendant

Assumlng that Officer Rowe s recitation of the Miranda warning was in error, this

does not support the suppression or dismissal of the charge. “Exclusion of evidence
should be limited to violations of constitutional rights and not to statutory violations, at

least where the [defendant] cannot demonstrate prejudice at trial resuiting from the

11 | : o /‘2.




~ failure to follow statutory procedures.” State v. Chandler, 267 S.C. 138, 143, 226

S.E.2D 553, 555 (1976),
Officer Rowe recited the classic Miranda warning approved by the South

Carolina Supreme Céurt in State v. Richardson, 253 S.C. 468; 171 S.E.2d 717 (1969).

As_s'_umi'ng that the South Carolina Court of Appeals overruled this prior precedent in

State v. Keﬁnedv, 325 S.C. 295, 479 S.E.2d 838, (Ct. App. 1996), affd as modified, 333
S.C. 426, 510 S.E.2d 714 (1998) this still does not support either éuppression or
_dismissél of the charge where the defendant has failed to demonstrate any hrejudice.
- The Defendant is not seeking to suppress any statements alleged[y made to Officer
Rowe folllowing his arrest, nor is the Defendant seeking to suppress the breath alcohol
teéting done following his arrest. The Defendant has failed to allege any prejudice
resulting from the alleged failure to comply with the statute.

The South Carolina Supreme Court recently reaffirmed the concept that statutory
.violatiqns do not support suppression, let alone dismissal of a charge, absent the '
defendant being able to demonstfate some type of prejudice from the violation. In State
v. Hutto, 357 S.C. 244,692 S.E:2d 196 (2010) the defendant alleged a violation of the
privilege created by SC Code of Laws section 24-21-290. The Hutto court found that
t}here was no violation, however, “assuming arguendo, there was a violation, such
violation would not warrant exclusion of the evidence obtained from the information
disclosed. Section 24-2-1290 only creates a statutory privilege and does not implicate a
cons‘titutibnal right; therefore, the'exc!usionary rﬁle does not apply.” Id. at 250 (Citing to

State v. Chandler, 267 S.C. 138, 226 S.E.2D 553, (1976)). Absent the Defendant

demonstrating prejudice from any alleged violation of Section 56-5-2953 of the South

12
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Carolina Code of Laws, there should be no suppression of evidence, nor dismissal of

the chafge.
Conclusion

Section 56-5-2933 of the South Carolina Code of Laws mandates that the
incident site video recording of show the defendant being advised of his Miranda rights.
Nothing contained in the legislative history of Section 56-5-2933 mandates that the

advisement of Miranda rights be done only according to the South Carolina Court of

Appeals decision in State v. Kennedy, 325-8.C. 295, 479 S.E.2d 838, (Ct. App;. 1996),

affd as modified, 333 S.C. 426, 510 S.E.2d 714 (1998).

Miranda v. Arizona, 481 U.S. 436 and Califomia v. Prysock, 452 U.S. 355, 359

(1981) both support the position that traditional Miranda warnings do not require a

precise-incantation of the original language contained in Miranda and that an effective

equivalent of the warnings can fulfill the requirement. South Carolina follows the

traditional Miranda warning language in State v. Richardson, 253 s.C. 468, 171 S.E2d

717 (1969).

The warnings giveh by Officer Rowe in the present case faithfully complied.with
Miranda and numero'us South Carolina Appellate Courts interpretations of proper

Miranda warnings. Requiring one isolated version of Miranda warnings found in a case

modified by the South Carolina Supreme Court to control all criminal cases is South
Carolina does not follow the precedent of both prior and subsequent rulings by the

Soufh_ Carolina Supreme and Court of Appeals as to what constitutes a valid Miranda

warning. .

13
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:The SL{ppression of evidence and/or the dismissél_ of a criminal charge is hot
supported even when a statutory violation occurs absént prejudice to the defendant. In
the present case, the Defendant has not alleged any prejudice resulting Qf tl;e alleged
statutory violation nor demonstrated any prejudice and neither suppression nor

dismissal of the charge are warranted or mandated.

M

‘This «/_ day of August, 2011
Rock Hill, South Carolina

14 | 15;




CERTIFICATE OF SERVICE

4 The un&ersigned certifies that he served a copy of the City of Rock Hill's Reply to
the Defendant’s Motion to Dismiss or Suppress by regular U.S. Mail on Michael L.
Brown, Attorney for the Defendant) at B.O. Box1028, Rock Hill, SC 29731.

Chriétdpher E. A Barton
Senior City Solicitor
City of Rock Hill

This day of August, 2011
Rock Hill, South Carolina
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IN THE ROCK HILL

STATE OF SOUTH CAROLINA )
o ) MUNICIPAL COURT

COUNTY OF YORK ) | ‘

o )
CITY OF ROCK HILL ) |
) ORDER
VS. )
| - )
RONNIE PICKETT )
' )
DEFENDANT - )
Y

CHARGE: DUAC

TICKET: 34150FL

DATE OF ARREST: February 26, 2011
ARRESTING OFFICER: C.E. Rowe -

_ This matter is a July 22, 2011 pre-trial motion to dismiss or in the alternative to suppress
pursuant to 56-5-2953 (A) (1) (b) for failure to administer proper Miranda warnings.

Both sides agree with the facts and with the fact that the officer read the followmg
Miranda warnings to the defendant:

“You have the right to remain silent, anything that you say may be used against you in-
Court. You have the right to have a lawyer and consult with him before and while answering any
questions, and if you cannot afford a lawyer one will be appointed for you without cost.” (See
City’s Ex. #1 - On Site Video at 16:09 minutes).

- The defense argues this recitation of Miranda is insufficient pursuant to State v. Kennedy,
479 S.E. 2d 838, SC Court of Appeals and our Circuit Court-Judge, Judge Alford’s Final Order

on Appeal in State of S.C. v. Lauren Thomas, Case No: 2009-CP-46-879 because, “it'is not clear

when she would be entitled to have an attorney present”. ,

The Sohc1tor argues that eranda is sufficient in this case as: Officer Rowe rec1ted
warnings “scrupulously faithful to the requirements laid out in eranda V. Anzona” (p.5 City of

Rock Hill’s Reply),

. The Court agrees with the C1ty in this matter In the State of S.C. v. Lauren Thomas the
officer neglected to advise the Defendant that she had the right to consult with an attorney before
and while answering any questlons as Miranda v. Arizona demands In said case, the Defendant

was so adwsed

Therefore the defense’s Motion to Dismiss or Suppress is denied.

I3



_ITIS SO ORDERED.

Date: . &Ugj , 221_ 201,

cc: Chris Barton, Senior City Solicitor
"Michael L. Brown, Defense Attorney

s

Jane Pittman Modtd
Rock Hill Municipal Court Judge

e




: ‘NOTICE OF APPEAL FROM THE BENCH TRIAL ORDER ISSUED BY THE

CITY OF ROCK HILL MUNICIPAL COURT o Z/\CO/O
A /D k A
IV 0
THE STATE OF SOUTH CAROLINA? "/fao,c;o ¢7

In the Court of Common Pleas for York Codﬁty ”(‘
R //l({ STATH 4/7’).‘ s
ﬁ,'r;'c/ ) J\O
APPEAL FROM ROCK HILL MUNICIPAL COURT .-=7¢, oy,
- Jane Modla, Presiding Municipal Court Judge

~

Ticket No.: 34150 FL
" Ronnie Pickett, . Appeliant,
The City of Rock Hill, ' Respondent. |

NOTICE CF APPEAL

~ Ronnie Pickett, Appellant, by and through counsel, MICHAEL L. BROWN,
JR., hereby appeals the conviction and sentence dated September 16, 2011, and
issued by the Honorable Jane Modla, Rock_ Hill Municipal Court Judge.

The grounds upon which this -Abpeal is based are as follows: 1.The lower
Court erred in refusing to dismiss the above referenced matfér, or in the
alternative suppress the evidence as requested; the error being that the Miranda
Rights were not read in full as requ:red by Section 56-5-2953, SC Code of Laws,

1976, as amended.

x,\l

DATED this ==\ day of September—gm 1

%HAE‘L L. BROWN., JR. )

Law Offices of Mlchaei L. Brown/r

P.O. Box 1025

Rock Hill, South Carolina 29731

(803) 328.8822 :
(803) 328.0523 (via facsimile) ' -

[ 9




IN THE ROCK HILL

STATE OF SOUTH CAROLINA )
: , ) MUNICIPAL COURT
COUNTY.OF YORK )
= )
CITY OF ROCK HILL )
)
VS. ) RETURN TO APPEAL
. )
RONNIE PICKETT )
DEFENDANT )
)

__ This matter is on Appeal from a Bench Trial in the Rock Hill Mun1c1pal Court, Rock Hill,
South Carolina, Jane Pitman Modla, presiding Judge.

APPEARANCES:
City Prosecutor: Chris Barton

Arresting Officer: C. E. Rowe
Defense Attorney: Michael Brown

CHARGE:
DUAC
Ticket: 34150FL - '
Date of Incident: February 26, 2011

PRE-TRIAL MOTION:

On July 22, 2011 the defense made a pre-trial motion to dismiss or in the alternative to
suppress pursuant to 56-5-2953 (A) (1) (b) for failure to administer proper Miranda warnings.

Both sides agreed with the facts and with the fact that the officerread the following
Miranda wammgs to the defendant

- “You have the rlght to rémain silent, anything that you say may be used against you in
Court. You have the right to have a lawyer and consult with him before and while answering any
questions, and if you cannot afford a lawyer one will be appointed for you without cost.” (See
City’s Ex. #1 - On Site Video at 16:09 minutes). _

" The defense argued that this recitation of Miranda was insufficient pursuant to State v.

Kennedy, 479 S.E. 2d 838, SC Court of Appeals and our Circuit Court Judge, Judge Alford’s
Final Otder on Appeal in State of S.C. v. Lauren Thomas, Case No: 2009-CP- 46 879 because it

'is not clear when she would be entltled to have an attorney present

The Solicitor argued that Miranda was sufficient in th13 case as Officer Rowe recited

warnings “scrupulously faithful to the requirements laid out in Miranda v. Arizona”. (p.5 City of

20




'Rock Hill's Reply)

The Court agreed with the City in t}ns matter. In the State of S.C.v. Lauren Thomas, the

officer neglected to advise the Defendant that she had the right to consult with an attorney before

and while answering any questions as Miranda v. Arizona demands. In said case, the Defendant

was so advised.

Therefore the defense’s Motion to Dismiss or Suppress was denied. The Order denying
the motion was signed on August 22, 2011. ‘

PROCEEDINGS:
A Bench Trial was held 'onSeptember 12, 2011.

 Officer Rowe testified that on February 26, 2011 about 12:30 a.m. he saw defendant on
Saluda driving with no headlights. He stopped Defendant, smelled the odor of alcoholic
beverage. The defendant admitted to having several beers. He performed poorly on 4 Field
Sobriety Tests; The ABC Test, The Finger Dexterity Test, The One-Leg Stand and the Walk and
“Turn. He was placed under arrest for DUI and read his Miranda Rights. (The Defense made it’s
objection). Defendant was offered a breathalyzer test and blew .15%. Defendant was charged

with DUAC.

CITY’S EXHIBITS:
1. Roadside Video
2. BA Room Video
3. Implied Consent Form
4. BA Test Report ‘

The defense offered no evidence but renewed it’s objection.

_ | The Court found the defendant Guilty of DUAC and sentenced the defendant toa ﬁne of
$1229 50 or 30 days :

The Defense ﬁled an Appeal Wthh was recelved by the Court on September 28 2011.

ATTACHMENTS:

' 1. Copy of Ticket
2. Copy of Appeal
3. Exhibits (1-4)
4: Defense Attorney’s 23 page fax of case law supporting his oral argument for his

motion to suppress or dismiss.
5. City’s Reply Brief
6. Order '

A_k

c\




Date: Gt . "’7{, 221

cc: ‘Brian Murphy, Solicitor
Michael Brown, Defense Attorney

Respectfully Subfm'tted, ;
Jane Pittman_MocﬁeLj

Rock Hill Municipal Court Associate Judge

22




State of South Carolina.,

In the Court of: Common
Pleas of York

Case No.: -2011-CP-46-03645

County of York.,

City of Rock Hill.,

Plaintiff.,

VS.

Ronnie Pickett.,

DEFENDANT.

Transcript of Record

BEZFORE:

Henorable John C. Hayes, III.

A PPEARAN

Ms. Paula Knox Brown
Assistant Solicitor
Sixteenth Judicial Circuit

Rock Hill,

803-329-5619

SR opisivAL

Mr. Michael Brown
Attorney at Law
P.O. Box 1025

Rock Hill,

803-328-8822
Fo: the Defendgnt

January 18, 2012
York, South Carolina

C E S:

South Carolina

South Carolina 29731

Wandé Nelson, CVR
Official Court Reporter
Sixteenth Judicial Circuit
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THE COURT: Now we have another appeal. This is

Ronnie Pickett and the City of Rock Hill. A Notice of

Appeal based on the lowgr court refusing to dismiss or
suppress evidence, Miranda not being read as required under
Section 56-529-53 and whatever incarnation it was in at the
time of this offense.

MR. BROWN: I'm sorry, Your Honor.

THE COURT: I said in whatever incarnation that
statute was‘in at the time of this offense. It might have
changed this morning, I don’t know.

All right, Mr. Brown.

MR. BROWN: May it please the Court.

This is a very simple one issue appeal. In the return
to appeal on Page 1, -- |

Does the Court have the return?

THE COURT: I do.

MR. BROWN: Third paragraph down titled Pretrial
Motion, Qe stipulated and that’s without the Court having
to watch the video; that’s wﬁat was réad, Miranda Rights
were read. That is seventy—fi&e percent of the Miranda
Rights. It leaves oﬁt the last requirement of Miranda
which states that it has the right to terminate the
interrogation anytime and you do not have to answer any

further questions.

Your Honor, 56-529-53 is clear. It doesn’t éay read

(A
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some of the Miranda Rights of part of the Miranda Rights.
It says Miranda Rights which is all inclusive. I would
like to hand up to the Court and order that Judge Alford
signed. I know its not binding on this Court but I would
like to offer it for guidange. Also the return from Judge
Woods,_the magistrate on t@at appeal, which upheld a |
reversal in a similar circumstances. And I would also like
to hand up State v. Suchenski which I'm sure the court is
aware of. And the Town of Mt. Pleésant -=

THE COURT: Over my death.

MR. BROWN: Town of Mt. Pleasant v. Trevor Roberts a
recent Squth Carolina Supreme Cogrt case whicﬁ reaffirms
the Suchenski and in essence sfated that our Supreme Court
and this statute should be strictly construed bepause it’s
the only time the legislators required video taping. And,
Your Honor, based on that the remedy‘is reversal and
dismissal.

THE COURT: All right.

MS. BROWN: Your Honor, do you have a copy of Mr.
Barton’s reply brief? |

THE COURT: Here’s something. ‘Actually thié packet
hasvthe Thomas Order attached to it. Here is something
from Judge Woods. City of Rock Hill Reply signed by Judge
Mobley. I suré do, fourteen pages.

- MS. BROWN: Your Honor, the city's argument 1is

A=)




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25 '

basically based on the brief as prepared by Solicitor
Barton. This case is one that he and Mr. Brown argued in
the Municipal>Court. Baéically Mr. Barton’s position in
this case was before Judge Mobley, it .is for purposes.of
this Court tqday that the State of South Carolina has
consistently used a traditional Miranda warning which he
states in his brief is what Officer Rowe_provided to this
defendant in this particular cése. Judge Mobley looked
over the materials and he did provide and looked over tﬁese
Miranda warnings and said that they were consistent with
the traditional Miranda warnings. What he calls, what Mr.
Brown is asking is basically Miranda plus, essentially that
you have to say to somebody that you have the right to stop
asking or stop answering questions at any point in order
for that_to be full Miranda warnings. Mr. Barton’s
position in his brief is that every cited case both before
and after the one that’s presented to you today, the

Kennedy case, says basically the same thing; Officer Rowe

.provided his Miranda warnings therefore those Miranda

warnings were complete. There’s nothing that this South
Carolina law adds to that nor should there be. And he says
that any deviation frém that Miranda if it’'s a
constitutional issue which this is not a statutory
deviation or statutory problem, the reﬁedy is not dismissal

and he cites a case for that, the case I can’t put my

b
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finger on right now,-butlhe cités a case in his brief for.
that.position that is’s a constitutional issue. If it’s
somehow a constitutional error and that warrants dismissal
and warrants suppression, if it warrants suppression based
on the deviation from the statutory requirements such as
this. And again there has been no deviation from the
statute because Miranda was read as it was intended both
for the federal law and the South Carolina law reads
consistently in its cases.

THE COURT: All right. Mr. Brown.

MR. BROWN: Just very briefly, Your Honor. I didn’t
know South Carolina had it’s own Miranda warnings so
specific. Of course South Carolina is first in a lot of
things. You read those cases Mr. Barton cites with
precedence they make the point that it doesn’t have to be a
verbatim reading of Miranda; it just has to cover the four
basic prongs of Miranda. 1In this case its not applicable
because the fourth prong is not mentioned in any shape,
manner or form.

THE COURT: All right, I’11 take this one under
advisement too. ‘ .

MR. BROWN: Thank you, Your Hénor.

MS. BROWN: Thank yoﬁ, Your Honor.

" —— END OF TRANSCRIPT OF HEARING --

P




CERTIFICATE OF REPORTER

State of South Carolina )

, )
County of York )

I, Wanda Nelson, Official Court Reporter for the
Sixteenth Jgdicial Circuit for the State of South Carclina,
do hereby certify .that the foregoing is a true, accurate
and compiete Transcript of Record of the proceedings had
and evidence introduced in the trial of the captioned case,
relative to appeal, in the Court of Common Pleas fof York
County, South Carolina, on the 18th day of January 2012.

I dé furthér certify that I am neither of kin,

counsel, nor interest to any party hereto.

ZJawa Nosn

Wanda Nelson, CVR

Certified Verbatim Reporter,
Official Court Reporter,
Notary Public, in and for
The State of South Carolina.

My Commission Expires: 1/21/2021

DATE: 3'6 _ /‘?5/3’
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vy

COUNTY OF YORK

JTE E;

IT 1S ORDERED AND ADSUDGED:

Court Reporier:

STATE OF 5OUTH CAROLINA TUDGMENT IN A CIVIL CASE
CASE NO: 2009CP4600879

"IN THE COURT OF COMMON PLEAS

South Carolina State Of vS. Lnure‘h O Thomas

This action cane beforc the court for a trial by jury. Tht wssuer have been tried ond a verdict

[J JURYVERDICT.
- rendcred. . :

0O DECISION BY THE COURT.  This sction came to trial or hearing bsfarc the cowrt, The issucs hove heep Iried or hesrd

and a decision rendered.

| Acnbumsmssnn@ggg_{w: _ - [JRule 12(b), SCRCP: (O Rule 41(2),

SCRCE (Vol, Nomsuit); [ Rule 43(K), SCRCP (Setrled) (] Other:

[J ACTION STRICKEN (CHECK REASON): [ Rule 40() SCRCP; -
[ Binding arbitration, sabject 10 nghs to restore to confirm, vacate or modify arhitration award;
[ Othee: - 7

] Bankwptey:

B Sec anached order; " [ Statemment of Tudgment by the Courr:

Final Order On Appeal From ‘Maglstrate‘s Cours

Dated at York, South Carolina, this Sth day of June, 2009.

s/Lee 3. Aford

2nRld

- PRESIDING JUDGE . LEE S. ALFORD

2009, sod 8 capy mailed first slass this 22nd day of

" This judgment was entered on the 22nd day of June,
appering pro se) as fallows:

Tunc, 2009, to anomeys of record ar w parties (when

Matthew W Shelton Assisiant Solicitor $29 8 Michzel Langford Brown Jr P.0. Bax 1025
. Chary " RackHil, SC2973

. Charry R4 Rock Hilll, SC 29732

- ATTORNLY(S) POR THE PLAINTIFK(S)

SCRCP ATP-24/FORM 4

ATTORNEY(S) FOR TRE DEFENDANT(S):
.David Hamilton -

David Hamilton.» Clerk of Court

CIRORMAN

29




08/064/2011 10:31 18033280523 -HICHAEL BROWN LAW DFFICE

. 808 329 5747 James W. Boyd Aftorney - » . .. 08:31:118pam. - 12.01-2010
ua s urzﬁuu i3:20 r‘u' éuaizuuaza» LAW UFFICE goos -
STATE OF SOUTH CAROLINA. ') INTHE COLRT OF COMMON PLEAS
o : , )  FOR THE 16TH JUDICIAL CIRCLIT .,
- COUNTY OF YORK ) CaseNo.: 2009-CP-46-879  _ o
S ‘ ; =
- State of South Caiqllnn, ) : '{; =
o ) o [N
Appelant, ) 7 = 2
: ) | Tty =
v. ) FINALORDERON APPEAL,“'S = 7
. )  FROMMAGISTRATE'S COURT ©
Lavren T'homas, ) ‘ :
, )
Respondent. )
‘ )

-This matter is before Lhe Court on appeal from Yark County Magistrate Court, Fort Mill‘
Township. The trial court,gmmc'dADct‘:n&unt's motion lo suppresk evidence of field sobriety
tests, arrest and the brca':h lest result. The trial court ruled that Lh; slate rauga to ¢omply with the
statutory requirement that a DUT suspect mast be advised of his or her angg rights b:fore field
sobriéry tests are administercd or breath tesl given, ‘

-+ The Srate appbn!svon two grounds: .' _
(1) That the Mirands “;emihgs given by the arvesting officor were adequate 1o comply
with Mirendg and ' |
| (2) Thal the required M warninga in DUT cases am ststutory rather ihan
-constitutionzl and the trial court was required ta ﬁﬁd that the Defendant was prejudiced hy the ‘
failure 1o give a c'omp'lérc Miranda warning, . |
‘ . TIp’s Court ugrees wim lhc. m!ing of the ln':_l co.im on thesz two igsues and adopts ihe

l#ngunge of the (risd court in its Return on Appeal.

' j / : - _V " Pagelof3

41298 P.005/020 .

ss
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HICHAEL BRO¥N LA¥ OFFICE

James W, Boyd Aftarney
ayoeg

ot ey eWid

P N

The Defendant was advised df her Mnm n’ghts three scpar:ué iimes. The languagc '

used by the a:restmg officer ws Lhe same on each occasion. Hc did not ad»v:sc her that she had

the ﬂght lo have ar attarney present during questioning and to excrcxse h‘.r Mgmiz ngh ts 1o stop

answering questions at any time and umi | her attorney was present, It is not clcur when she

would be entitled to hive &0 atlorney prescat. A significant past of Miranda rights were oot

given. .
A “talismanic incantalion” is not requircd. State v. Kennedy, 325 S.C. 295,479 S.E.2d V

838, State v, Singletog, 264 5.C. 388, 326 5.E.2d 153. However, the material factors must be

included. See State v. Kennedy, /d.

State next pbs’its that this is & statutory rather then coasti ;ulional_mandaw which
requires the trial court to find that the Defendant suffered prejudice before suppressing_tlis
evidence. This is_Su: was not raised below not ruled upoh ny the trial court alnd cannot be raised
forthe vﬁr-:,:t ime on appeal, Further, if the Defendant provided information at the request of the.
investigating officer thch is then uScd rgainst her in ooﬁrt. a presumplion of prejudice would |
arise. ' -

CONCLUS/

This Court finds the’two grounds raised by the State on appeal to he without ment. The

appca.l is dismissed. '
AND IT1S SO ORDERED! : -

Tecs uora )
A{c tdent 16" Circuit J;

' Page 2 61’3_

4123

$1238 P.006/020

>
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: THE STATE OF SOUTH CAROLINA
in the Court of Common Pleas of York County

APPEAL FROM YORK COUNTY
Fort Mifl Township Maglstrate's Court

‘David S. Woed, Magistrate

- 09-CP4B-B79
’ 2254820
State of South Carofina, Appeflant
: V.
" Lauren Thomas, Respondent.
RETURN

On January 28 2007 Respondent was charged under 5.C. Code § 58-5-
2930 with Driving Under the lnﬂuenoe (OUl) by Lance Corporal R S. Bennaﬁ of
the nghway Patrol. At the incident sits, the arresfing officer, pursuant to S.C.

Code 56-5-2953 (A) (1) (b) advised the Respondent that:

"You have the dght to remaln silent and anythlng you say can 1 and will be

used against you in court. You have the right to have an aftorney and if

questions about that?” (Exhibi't 2)

Respondent the Trooper advised the Respondent in the same manner as above

on the three sepurate occasroos requlrad by S.C. Gode Anf. § SS 5-2903

: yﬁu canhot afford one. ons will be appointed to you. Do you have any

The. State. sthlated that during the contact: betwsan the - Trooper and

- #1288 P.008/020

wouy

23
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(1) before conducnng Standardized Field Sobrlety Tests, (2) before placing tha '

* Respondent under arre,st and (3) before oﬂ‘ermg the Rsspondent 8 braath !est

. On motion of defense counsel, the Magistrate suppressed -the

- Standardized Fleld Sobriety Tests and the breath test resull based on the State's

failure to camply with the General Assembly's unequivocal mandate fo advise
Respondent of his Miranda fights pursuant to Miranda v, Arizona, 384 U.S. 436,

B6 S.Cl. 1602.

£1288 P.008/020

Wuug

The General Assambly did ot mandate partial - compnance wlth this -

statute, the General A_ssembly clearly stafas in SC Code Ann. §5_8-5-

2953(A)(1)(b)
‘(1) “The wdeotaplng at the incldent ste must

(b) lnclude the person’ baing advisad of his Miranda rights
before any field sobriety tests are administered, # the tests are
administerad. (emphasrs added)” B '

The tests were administered, the Mimnda rights Q_ére not.
The cardlnal rule of statutory construction ls to ascertain and effectuats

the legislafive intent whenever possible, State v. Moman, 362 S.C. 359, 574
S E.2d 203 (Ct. App.2002) (clting State v, Baucom, 340 §.C. 339, 531 S.E.2d

la g:s!atrvc intent must prevan if it can be reasonabfy discovered in the language:

Used and that language must be construed in light of the mtended purpose of the

statufe State v. Hgd.s , 336 8.C. 237 519 S.E24 577 (Ct App. 1999) cerl
denied a8 lmp1 owdantly gramed ga[s v. Hu Qggn. 346 S. c 139, .351 S.E.2d 253

822 (2000)). Al rules qf statutory construcﬂon arekubsawiam to the one that -
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(209’1} "The devémlnau‘oh of legisiative intent js a matter of law. Lit_z_g_.zgﬂ 336

§.C. 237. 519 S.E.2d 577.
The lagislature's intent should be ascertained primarily From the plam

'language of the- btatute m_‘gaa at’ 356 574 S E.2d at 206. Words must be

gwcn their plaln and ordmary meaning w:thout resomng tc subtle or forced
canstruction which I_imlts or expands the statute s aperation. [d, When faced

with an undefined statutory term, the court-must intarpret the term in accord with

‘its usual and cugtemary meanlng St {g v, Blackmon, 304 S o} 270 403 S.E.2d

680 (1991) We should oonslder. not merely the language of the partlcular

clauso being construed, but the word and xts meaning in oonjuncﬂon with the
pumose of the whola statuts and the pulfcy of the law. M 328 5.C.

. 4 492 S.E.2d 777 (1997). The terma must be construed in context and thelr

336 8.C. 237,510 S.E.2d 577.

" C#ty of Camden v, Brasg

meaning determined by looking at the other terms used in the statute, Hudson,

When a statute's language is plain and unaimblgubus

and deﬁnhe meanmg, there |5 no occasion for employing rules of statutory

rpretaﬂan and a court has no right to look for or Impose anather meanmg
sefl, 326 S.C. 558, 486 6.E.2d 492 (Ct. App. 1997).. The
and fair interpretation

int®!

statute as a whole must receive a practical, reasonable,

cansdnam with the purpdse. design, and policy of |am§k¢rs. id_. Any ambiguity

in a statufe should be'!
operamon of the law. id.; Cfrv of Sumler Polige egv. One (1) 1992 Blus Mezdy

Tk, 330 8. c 371,498 S. E. 2d 854 (Gt App 1995)

and conveys clear .

#1288 P.010/020

&oud

t - . .
; resolved In favor of @ fust, equitable, and beneficial

59
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_'presenca of an. aﬂomey,

The General Assembly clearly and plainly states that the videotape must

include the person being advised of his Miranda rights. “Rights” is plural. S.C.

Code Ann. §5%6-5-2953 does not state “some of his Miranda rights" or "whichever

M[@nda rights the ofﬂcer deciges to include.” ,M}'randg'rights. given the plain and

ordinary meaning, can ohly mean all of thoss rlghzs There Is no room far off' cer

discretion as to which of the various and bundry Miranda rights are to be read to

the :uspect
In State v. &ennedz 325 S.C. 295, 479 $.E.2d 838, the Coun‘ of Appeals

ruled that 8 defendant must be advised of the following:

“He has th- right to remain silent; anything he says can be used

agalnst hum in a court of law he has a right fo the presence of an

attomey; if he cannot afford an aﬁomey. one will be appointed for

him prior to any quastioning, if he so desires; and he has the right

fo terminate tha Infarrogation at any Hme and not answer any

furiher questions,” .
The defendant In this case was not advised that she had the right to the

that one would be appointed to her prior to any

e r—————

’quastlonlng, that she had the right to terminate the mterrogahon at any time and

.

S,
not answer any furthsr questions. .
| The State argu::s in its Ncnce of Appeal .and Brief hat tha Tlooper‘s

warnings 10 the dsfendam were ‘very simllar” to-those endors
State Court of Appeals for the Four!h Circuit in {48 v. Frankson, 83 F 3d 79. .

ed by the Unlted;

. _ The rights endcrsed in F@akgon were as foﬂows

21298 P.011/020
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Ve sliszeun toisg FAL BUMJLOUDZY ; un'-urru.‘h‘

“Now | want to adVise yau, of your rights, '_'Fixst of all, ybb 'havé, the
. right 16 remain silent. Anything you say, 'do or write can and will be

used against you, You have the right to an attorney, th

- Government will get one for you. 1 also exp!éined to him he could
answer soma of my quesﬂons, all of my questions, or nane of my

questians. | also tokd him thet while he was talking to me, he was

fres to ~'sto'p talking to me af_anytimé.'

The advisement by the Trooper was not even close fo as tharough or complete

as the rights endorsed in Frankson, Noticeably absent Is the defendant’s night o

terminate the interrogation at any timg’and not to answer any further questions.
g

The: statute does not call for an analysis based on custody or

- Interrogation. If that was the case, then nn Miranda warning would be nacessary.
at-such an eariy stage of a poﬂca mvesﬂgaﬁon Whether the suspect was In

' ‘cu:tody or being mterrogated has no placs In dstermmlng what rnghts the suspect

should be advised of by the officer because _the General Assembly specifi wlry
stated that the suspect must be advised of thelr Mirapda rights st certain points
dbnng thé investigation and amest of an Individual charged with DUL. No matter

what Miranda has been mterpreted to mean In the various federal courts, the

Generel Assembfy has the absﬂty to afford suspects with more protection than the

_United Statss Consmuﬂon or the South Carolina Constitution.

The General Assembly mandated that a suspec( be advised of his

Iragd,g rights ‘and the s'afe failed to comply Wlth the statute. Accordingly, shart

of dxsmxs‘ mg the case, the ewdence coltected aﬂer the Sfd?e failed to adaquate!y

#1288 P. 012/020
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and:-ft_illy adviée the defendant of -his' Miranda rights was suppressed. The
' i_egis,laturé has esfa‘pﬂshed ] pmcéGUre.'that must be foliowed in the making if a
‘DUl arrest. Here, the procedure was not fallowed. '

'Tﬁ’e State's asserjidn that the lov'vér court should have sriculated whether
or nﬁt thers was unfalr'prejudl;e to the Respdndent due to non-compliance with
S.C. Code Ann, § 58-5-2953 is.not properly before the Cirouil Court, The State

" did not seek a pbst-}udémént ruling from the court régading that issus. In order

to preserve an issua for appellate review, a party mustfﬂle a motion to after or

amend the judgment when the party raises an issue to the lower count and the

cour fails to rule on that Issue. No rullﬁg ‘was made on that Issue during the

lower court proceeding. -

Respectfully,

David S. Wood :
York County Magistrate Judge
114 Spring Street '

Fort Milt, SC 23715

March 30, 2008

$1288 P.013/020
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF YOR? ) FOR THE 16" JUDICIAL CIRCUIT
) o
Ronnie Pickett, ) Case No. 2011-CP-46-3645 _. _ =
Appellant, ) &
) =
) &
v, ) -
) ORDER =
City of Rock Hill, ) w
Appellee. ) ~
)

This matter is before the Court on appeal from the Municipal Court, Rock Hill, South
Carolina. The trial court denied Appellant’s Motion to Dismiss or Suppress. A Bench Trial was
held on September 12, 2011. Appellant was found guilty. Notice of Appeal was filed
September 28, 2011. A hearing before this Court was held on January 17, 2012. Appellant
Ronnie Pickett was represented by Michael Brown, Esquire. Appellee City of Rock Hill was
represented by Paula Knox Brown, Esquire.

Appellant appeals on the grounds that the lower Court erred in refusing to dismiss the
case, or, in the alternative, suppress the evidence. The basis of Appellant’s appeal is that the
Officer’s recitation of Miranda warnings was insufficient and did not comply with South
Carolina Code §56-5-2953.

South Carolina Code §56-3-2953(A)(1)(a)(iii) provides, in pertinent part, that “the video
recording at the incident site must: . .. show the person being advised of his Miranda rights.”
Both parties have stipulated that the following Miranda warnings were given to the Appellant:

“You have the right to remain silent, anything that vou say may be used against you in

Court. You have the right to have a lawyer and consult with him before and while

answering any questions, and if you cannot afford a lawyer one will be appointed for you
without cost.” (See City’s Ex. #1 — On Site Video at 16:09 minutes).




South Carolina precedent appears unclear as to what Miranda is required. In State v. Kennedy,

325S.C. 295,479 S.E. 2d 838 (Ct. App. 1996), the Court of Appeals made the following

finding:

“A suspect in custody may not be subjected to interrogation unless he is informed
that: he has the right to remain silent; anything he says can be used against him in a court
of law; he has a right to an attorney, one will be appointed for him prior to any
questioning, if he so desires; and he has a right to terminate the interrogation at any
time and not to answer any further questions.” [Emphasis Added]

The City rightfully points out that case law both before and after Kennedy does not

include the additional language highlighted above. In fact, in State v. Breeze, 379 S.C. 338, 544,
the Court of Appeals cites Kennedy for the proper Miranda warning and explicitly leaves out the
highlighted portion above.

To resolve this issue, the Court has looked to Miranda, which held:

Procedural safeguards must be employed to protect the privilege and unless other fully
effective means are adopted to notify the person of his right of silence and to assure that
the exercise of the right will be scrupulously honored, the following measures are
required. He must be warned prior to any questioning that he has the right to remain
silent, that anything he says can be used against him in a court of law, that he has the
right to the presence of an attorney, and that if he cannot afford an attorney one will be
appointed for him prior to any questioning if he so desires. Opportunity to exercise
these rights must be afforded to him throughout the interrogation. After such
warnings have been given, and such opportunity afforded him, the individual may
knowingly and intelligently waive these rights and agree to answer questions or make a
statement. But unless and until such warnings and waiver are demonstrated by the
prosecution at trial, no evidence obtained as a result of interrogation can be used against

him.” (Emphasis Added).

In order for a person to be afforded an opportunity to exercise his rights throughout the
interrogation, he must know that such opportunity exists. Therefore, he must be advised of the
opportunity. In Kennedy, the Court of Appeals phrased a sufficient advisement of that

opportunity as “the right to terminate the interrogation at any time and not answer any further

questions.” In the instant case, there was no warning to the Appellant that he could exercise his




right to remain silent at any time during the interrogation or to terminate the interrogation at any
time.

Additionally, it should be noted that the Officer in this case did not advise the Appellant
that he had a right to have an attorney present, but only that the Appellant could “have an
attorney” whom the Appellant could “consult” before, and during, questioning.

While the United States Supreme Court has held that “no talismanic incantation [of
Miranda] is required,” the warnings must at the minimum “reasonably convey to a suspect his

rights as required by Miranda.” See Kennedy supra, citing Duckworth v. Eagan, 492 U.S. 1953,

109 S.Ct. 2875 (1989). The Court finds that the Miranda warnings provided to the Appellant in
this case were not sufficient to advise the suspect of rights as required by Miranda.

South Carolina Code §56-5-2953(A)(1)(a) provides, in pertinent part, that “The video
recording at the incident site must: . .. show the person being advised of his Miranda rights.”
The Miranda warnings in this case were not sufficient, and, therefore, the video did not comply
with the mandatory requirements of the statute. “As evidenced by this Court’s decision in
Suchenski, the Legislature clearly intended for a per se dismissal in the event a law enforcement

agency violates the mandatory provisions of section 36-3-2953.” Mt. Pleasant v. Roberts,

Opinion No. 27005 (Decided July 11, 2011).

Therefore, the Judgment below is REVERSED. Appellant’s DUAC charge is

DISMISSED.
IT IS SO ORDERED.
//) skl /i,'}' - lf_,.._-.-‘"‘{; 7
(A O {f: D L i
] !

/ '/
Jokn C. Hayes, 1II
Presiding Judge

-

a6

Janurary Z¢ o012
York, South Carolina.
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- THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

John C. Hayes, lil, Circuit Court Judge

Case No.: 2011-CP-46-3645

THE CITY OF ROCK HILL,
Appellant,

V.

RONNIE PICKETT,
Respondent

C_ERTIFICATE OF COUNSEL

The undersigned attorney hereby certifies.that the Record on Appeal contains all
material proposed to be included by any of th iegAand not apy-other material.

we
This (a day of April,
Rock Hill, South Carolina

Christopher E. A. Barton

Senior City Solicitor

201 E. Main Street, Suite 300
Rock Hill, South Carolina 29730
(803) 329-5619 -~
Attorney for Appellant
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The undersigned attorney hereby certifies pursuant to the South Carolina

THE STATE OF SOUTH CAROLINA

_In the Court of Appeals

t

APPEAL FROM YORK COUNTY
Court of Common Pleas

John C. Hayes, IllI, Circuit Court Judge

Case No.: 2011-CP-46-3645

THE CITY OF ROCK HILL,
Appellant,

V.

" RONNIE PICKETT,
Respondent.

- CERTIFICATE OF SERVICE

Appellate Court Rules that a true copy of Record on Appeal in the above captioned case
has been served upon Respondent by depositing one (1) copy via Regular United States.

Mail, postage prepaid on the ng

Carolina 29731.

day of April, 2013, to Michael L. Brown, Jr., Attorney
for Respondent, 223 Main Street, Suite 550, Post Office Box 1025, Rock Hill, South

Christopher E. A. Barton
Senior City Solicitor

201 E. Main Street, Suite 300
Rock Hill, South Carolina 29730 .

(803) 329-5619
Attorney for Appellant
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