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Argument

I. The trial court committed reversible error when it charged the jury that
Grand Strand owed an “absolute duty” of care to Plaintiff Fay.

Plaintiff Fay- makes two arguments in defense of the jury charge given by the

13

trial court. First, Plaintiff Fay alleges that the trial court’s charge was “not
erroneous.” {Resp. Br. of Plaintiff Fay p. 3; 7}. Second, Plaintiff Fay argues that
Grand Strand suffered no prejudice because the charge as a whole was correct. {Resp.
.Br. of Plaintiff Fay p. 8-15}. This Court shouid rejeét both arguments. The trial
court’s charge to the jury that Grand Strand had an “absolute duty” does not reflect the
law of South Carolina. Rather, the charge erroneously elevated the applicable standard
of care and invited the jury to find Grand Strand liable based upon an alleged failure to
meet this elevated standard of care. Grand Strand suffered prejudice because the
charge related to the seminal issue before the jury. Therefore, the trial court committed
error in giving this charge and the judgment must be reversed in this matter and a new

trial ordered.

A. - The trial court failed to charge the correct law on the duty owed by
Grand Strand.

Plaintiff Fay alleges that the jury charge given by the trial court was not
erroneous because the “absolute duty” charge was inapplicable to the facts of this
action. {Resp. Br. of Plaintiff Fay p. 3; 7}. Plaintiff Fay proposes that the Supreme
Court’s decision in Simmons II' to reject the imposition of an “absolute duty” on
hospitals was limited to situations \%/hen a hospital’s liability was based on the

negligence of an independent contractor. {Resp. Br. of Plaintiff Fay p. 7}. Plaintiff

! Simmons v. Tuomey Régional Medical Center, 341 S.C. 32, 533 S.E.2d 312 (2000), commonly known
as Simmons II.




Fay then concludes that the trial court’s decision to charge this “absolute duty” was
meaningless in this action and that the charge was thus correct. {ld.}. This Court
should not be persuaded.

Notably, Plaintiff Fay admits that the trial court improperly charged the

“absolute duty” standard to the jury from Simmons v. Tuomey Regional Medical

Center, 330 S.C. 115, 119-20, 498 S.E.2d 408, 410 (Ct. App. 1998)> (réversed by

Simmons v. Tuomey Regional Medical Center, 341 S.C. 32, 533 S.E.2d 312 (2000),

commonly known as Simmons II). Plaintiff Fay admits that “[t]here is no need to go
through the Simmons analysis” in this matter because “the issue ‘of nondelegable duty
was not before [the jury].” {Resp. Br. of Plaintiff Fay p. 3; 7}. Plaintiff Fay thus
concedes that the trial court charged the jury with irrelevant and inapplicable principles
when it charged the jury with the Simmons I “absolute duty” principle. This

constitutes error. See, e.g., Cole v. Raut, 378 S.C. 398, 404, 663 S.E.2d 30, 33

(2008) (holding that a “jury charge consisting of irrelevant and inapplicable principles
may confuse the jury and constitutes reversible error where the jury’s confusion affects
the outcome of the trial ”/).

The fact that the .trial cpﬁrt elected to expand the erroneous holding of Simmons
I to a situation where the hospital’s liability was premised on direct negligence does not
obviate the charging error. Whether the hospital’s liability is premised on the
‘negligence of the indepehdent contréctor or direct employees, the result rémains the

.same. The hospital owes no heightened ‘étaridgrd in the form of an “absolute” duty in

either scenario.

2 Commonly known as “Simmons 1.”



Grand Strand’s liability in this matter depended entirely on the applicable
standard of care owed to Plaintiff Fay. The trial court did not charge a correct
statement of law related to the hospital’s standard of care. Instead, the charge
instructed the jury with outdated, obsolete, and .ir;elevant law that had been explicitly
reversed by the Supreme Court. This error of law affected the trial because it forced
the jury to apply a legally deficient and irrelevant charge to the determinative issue of
Grand Strand’s liability. The erroneous charge incorrectly elevated the standard of care.
owed by a hospital in a medical malpractice action in contravention of South Carolina
law. As a result, this Court should find the jury charge constitutes reversible error.

B. . Grand Strand suffered prejudice from the erroneous “absolute
duty” charge because the charge related to the seminal liability issue
before the jury.

Plaintiff Fay next claims that Grand Strand was not prejudiced by the erroneous
jury charge. He contends that under the “holistic approach” to jury instructions any
error with the “absolute duty” jury charge must be considered along with the charge.as
a whole, and thus, the charge cannot prejudice Grand Strand. {Resp. Br. of Plaintiff
Fay pp. 8-15}. This argument overlooks the fact that the erroneous instruction related
directly to the heart of the case—whether Grand Strand breached its duty—and could
not be cured by the fact that other portions of the charge correctly stated the law.

Here, the trial court’s erroneous instruction made it more likely that the jury
would find that otherwise reasonable conduct breached this “absolute” legal duty owed.
Whether Grand Strand breached its duty was the essential determination made by th;:
jury in this case with respect to liability. As a result, this Court should reject Plaintiff

Fay’s position and reverse and remand this matter to the trial court for a new trial.
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Our Supreme Court very recently addressed this issue. In Sulton v. Health

South, No. 27192 (S.C. Sup. Ct. filed November 21, 2012) (Shearouse Adv. Sh. No.
42 at 74), the Court addressed South Carolina’s holistic approach to jury instructions in
the context of an erroneous charge that incorrectly elevated the duty of care owed by a
hospital in a medical malpractice actidn. The Suprgme Court held that, despite the
holistic approach to jury instructions, the Court would reverse and remand where an
erroneous instruction went to the heart of the case. Sulton, No. 27192 at 77-78.

In Sulton, the plaintiff brought a medical malpractice action against Health
South based on the direct negligence of the hospital and its nurses.’* Id. at 75. The
séminal issue at trial was the duty of care owed by Health South. Id. at 77. The trial
court’s duty of care instruction stated that the “greater the risk of the condition to the
patient the greater the duty of the healthcare provider to respond appropriately and to
provide appropriate treatment.” Id. at 76. Health South argued the charge constituted
error and prejudiced Health South because the erroneous charge “went to the heart of
the case” and could not be cured by other correctly-stated parts of the charge. Id. at
77. | The plaintiff in Sulton, just as here, argued that under the holistic approach to jury
instructions, Health South suffered no prejudice from the erroneous charge because
“the trial court also advised the jury of the proper standard at several points.” 1d.

The Supreme Court rejected plaintiff’s argument. First, the Supreme Court held
the trial court’s charge improperly eieyated the standard of care owed by Health South.
Li'at 76. The court reiterated that the proper charge for the duty of care owed by the

hospital, viz.:

® This is the same posturé at issue in this matter. Plaintiff Fay alleged the direct negligence of Grand
Strand, through its nurses, caused the damages sustained by his wife.

4



In a medical malpractice action, the duty of care under
South Carolina law is that of an average, competent
practitioner acting in the same or similar circumstances.

Id. (irfternal quotations and citations omitted). Next, the court rejected plaintiff’s
argument that because the charge as whole conveyed the correct standard of care, the
erroneous single charge could be disregarded. Id. at 77-78. The Court applied the
holistic approach of “South Carolina jufisprudence regarding jury instructions, which
analyzes jury instructions as a whole and emphasizes prejudice” to the charge presented
to the jury. The court held that even applying this standard, the charge still constitute(i
prejudicial error. The court held: |

tW]e agree that, in this case, the erroneous instruction

went to the heart of the case and was not cured by the fact

that in other portions of the charge the law was correctly

stated because [Health South] introduced evidence to

demonstrate that they did exercise reasonable care . . . .”
Id. at 77. The court 'reasoned that reversal was necessary because “if the jurors
believed that the law imposed a heightened duty on [Health South] . . . their perception
of the Aegregiousness of [Health South’s] breach of that duty would likely have‘ been
correspondingly exaggerated.- ” Id. at 78.

This matter is directly analogous to Sulton. Whether Grand Strand breached the
standard of care was the determinative liability issue before the jury. Thus, it was
critical that the jury be instructed with the proper standard of care applicable to Grand
Strand. All agree that the trial court failed to instruct the jury with the correct and
current law to apply to this critical issue. Rather, the trial court charged the jury with

an erroneous instruction respecting Grand Strand’s duty of care. This bad charge

would have led the jury to believe that the law imposed a heightened duty on Grand

5



Strend, other fhan that which in fact existed. Such error prejudiced Grand Strand’s
ability to receive a fair verdict based on the correct law from the jury. This is
especially true where Grand Strand presented ample evidence and expert testimony that
it did exercise reasonable care in treating Plaintiff Fay.

In conclusion, the purpose of viewing the charges as a whole is to prevent
statements in charges from being taken out of their complete context. It does not
excuse a clearly erroneous instruction relating to a seminal issue just because a correct
instruction on the .same subject is given elsewhere. In such} circumstances, unless
expressly cured by the trial court, an erroneous charge would still cause prejudice and
jury confusion. The fact that the correct law was charged elsewhere during the overall
jury instructions did not remedy the error regarding the imposition of a supposed
“absolute duty” on Grand Strand, when Grand Strand had introduced evidence to
demonstrate that it did exercise reasonable care in treating Plaintiff Fay. Therefore,
Grand Strand suffered prejudice from this erroneous instruction and a new trial absolute
should be granted.

II. The trial court committed reversible error by excludmg evidence of
Husband’s extramarital affair.

Plaintiff Fay alleges the trial court properly excluded evidence of Husband’s
~ extramarital affair, and Grand Strand did not suffer prejudice from the exclusion of the
affair evidence. {Resp. Br. of Plaintiff Fay p. 17-31}. Both positions lack merit. The
trial court erred in excluding evidence of Husband’s affair because it was relevant to his

credibility in both the wrongful death and survival causes of action as well as relevant



to the loss of companiohship element of damages.® Grand Strand suffered prejudice
when the trial court precluded the jury from considering evidence related to these key
issues. This Court should find reversible error and remand for new trial.

!

Plaintiff Fay first claims that Wooten v. Amspacher, 279 S.C. 325, 307 S.E.2d

232 (1983), supports the trial court’s decision to exclude the evidence of Husband’;
affair. {Resp. Br. of Plaintiff Fay p. 17}. Wooten does not control this matter.
Wooten addressed the admission of evidence of the surviving wife having separated
from her husband prior to his death. 279 S.C. at 326, 307 S.E.2d at 235. Importantly,
Wooten addressed the issue in the context of a survival action. The case did not
contain a wrongful death action. Loss of companionship is not an element of damages

in a survival action. Welch v. Epstein, 342 S.C. 279, 304, 536 S.E.2d 408, 420-21

(Ct. App. 2000) (holding that “[a]ppropriate damages in a survival action include those
for medical, surgical, and hospital bills, conscious pain, suffering, and mental distress
of the deceased”). In this mattér, Grand Strand argued the evidence of the affair was
relevant to the loss of companionship element of damages present in the wrongful death
claim.”> Wooten is further distinguishable because the court did not address the
admission of evidence of an affair; instead, the court limited its analysis to the
separa{ion issue. Therefore, Wooten cannot support the decision of the trial court to
exclude the affair evidence. |
Plaintiff Fay next alleges that the trial court properly excluded the affair

evidence because Plaintiff Fay “forgave [Husband] and condoned the action.” {Reép.

* {Trans. p. 69-71; R.136-138}.

> Further, the evidence of the affair related to the credibility of Sean Fay as to both the survival and
wrongful death actions. {Trans. p. 69-71; R.136-138}.
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Br. of Plaintiff Fay p. 18}. Plaintiff Fay then argues condonation under a traditional
“family court analysis. {Id. at 18-19}. Plaintiff Fay did not argue condonation at any
time to the trial court, nor was condonation proven at trial. Thus, the argument {s not
properly before this court, even as an additional sustaining ground. See Rules
208(b)(2) and 220(c), SCACR (limiting additional sustaining arguments to those

“ground(s) ‘appearing in the Record on Appeal”); see also I'On, L.L.C. v. Town of

Mt. Pleasant, 338 S.C. 406, 421, 526 S.E.2d 716, 724 (2000) (holding that the
appellate court is “likely to ignore” any additional sustaining grounds not presented to
the trial court).

Plaintiff Fay next claims Grand Strand suffered no prejudice from the exclusion
of the affair evidence because the jury rendered a general verdict. {Resp. Br. of
Plaintiff Fay p. 213. ~This claim misapprehends the fact that this evidence related to
both the wrongful death and survival causes of action—it was relevant to the credibility
of Husband in both actions. Fay’s credibility was relevant to his testimony regarding
his claims of the nature of the parties’ relatioqship, the love and affection between the
couple, the events concerning his wife’s death, aind the value the jury could assess as to
issues in both claims. Thus, this Court should reject Plaintiff Fay’s general verdict
argument.

Lastly, Plaintiff Fay attémpts to distinguish the cases cited by Grand Strand that
demonstrated introduction of such affair evidence was proper in analogous matters.
{Resp. Br. of Plaintiff Fay p. 21-31}. Plaintiff Féy purports to distinguish the cases
based on rﬁinor, immaterial factual distinctions in an attempt to distract from the true

holdings in those cases. Each case stands for the proposition that exclusion of affair



evidence constitutes reversible error iﬁ a wrongful death action. This court should,
therefore, adhere to those well-reasoned precedents aﬁd hold the trial court committed
reversible error by excluding the relevant evidence of Husband’s affair.
Conclusion

Based on the foregoing, this Court should find that the trial court’s jury charge
constituted reversible error- and that the trial court improperly excluded evidence of
Husband’s extramarital affair. This C.ourt should reverse and remand this matter fof a
new trial absolute.
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