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COUNTER-STATEMENT OF THE ISSUES ON APPEAL

I. - IsDr. Law’s appeal timely and properly before this Court?

1L Did the. Circuit Court correctly deny Dr. Law’s Motion for JNOV because when
viewed most favorably for Mr. Fay, the nonmoving party, the record contains
some evidence of Dr. Law’s breach of the standard of care that proximately
caused Kelly Fay’s death?

IIL Did the Circuit Court correctly deny Dr. Law’s Motion for INOV because when
viewed. most favorably for Mr. Fay, the nonmoving party, the evidence does not
establish Mr. Fay’s degree of fault exceeded fifty percent so as to bar the wrongful
death and survival claims? '

IV.  Did the Circuit Court correcﬂy deny Dr. Law’s motion for a new trial on the

' ground that the Circuit Court erroneously excluded evidence of Mr. Fay’s

extramarital affair?

V. Did the Circuit Court properly deny Dr. Law’s motion to enroll the judgment in
this case according to the percentages of fault assigned to each party? ’

COUNTER-STATEMENT OF THE CASE

In January 2002, twenty-five year old Kelly L. Fay died as the result of medical
neéligence by medical professionals at Grand Strand Regiona.ﬂ Medical Center
(“GSRMC”) in Horr}; County. Mrs. Fay’ s'husband,l Sean D. Fay, brought an action as the
pérsonal representative of her estate against GSRMC d/b/a South Strand Ambulatory
Care Center, Dr. Stephen W. Law, D.O.,.Carolina Health Specialists, Dr. Ri.chard Young,
M.D., and Grand Strand Urology, LLP (“GSU”). Following discovery the case was tried
- for ten (10) days from May 17, 2010 through May 28, 2010. At the .close of the plaintiff’s -
case the trial court directed a verdict for‘ defendant GSU but denied :all other dispositive
motions. At the close of all of the evidence the trial court directed a verdict fo; Dr.

Young.



A jury awarded a verdict against the remaining defendante GSRMC and Dr. Law
in tne amount of $3 million dollars. The jury found Plaintiff Fay 4% at fault and at the
| request of the partles the j Jury assigned fault among the defendants at 90% for GSRMC
"and 6% for Dr Law. The trlal court 1n1t1a11y entered Judgment according to the assigned
percentages of fault. However, upon motion for reconsideration by plaintiff, the court
withdrew thdt order and ordered judgment against both defendants, jointly and eeveraily,
for 96%. The couttl denied all other post-trial motions. |
GSRMC; Dt_. Letw and Plaintiff Fay have all separately appealed. This brief

inuelves Plaintiff Fay’s’fesponse to the Brief'of Appellant filed by Dr. Law.

ARGUMENTS :

.. DR.LAW’S APPEAL IS UNTIMELY AND Is NOT PROPERLY BEFbRE THIS COURT |

| Mr. Fay previously moved to dismiss Dr. 'Law’s appeal, asserting that Dr. Law did
not tirnely serve a notice of appeal. The Court denied the motion, but because this is a
jurisdictional issue; see Quality Trailer Products, Inc.v. CSL Equipment Co., 349 S.C.
216, 562 S.E.2d. 615 (2002) (timely service of notice of intent to appeal i isa jurisdictional ‘
requirement, and Court has no authorlty to extend or expand the time in wh1ch the notice
of intent to appeal must be served), Plaintiff Fay lraises the point again.

The case vtlas tried in late May 2010. The tr,iali'court issued an oral ruling granting

a direeted;verdiet for Respondents Dr. Young and his practice, GSU, at the close of the
evidence. Plaintiff lFay cross-appealed that ruling.

The case proceeded against the remaining defendants.and on May 28, 2010, the



jury returned a verdict finding liability onnbehalf of vGrand Strand Regional Medical
Center (“Grand Strand”) aﬁd Dr. Stephen Law (96% .total, but assigning Grand Strand
90% anci Df. Law 6%) for the loss, and comparative negligenée of 4% by the Plaintiff._
The jury awarded the Plaintiff $3,000,000.00 actual damages. The verdict was enrélled
for Plaintiff in the amount of $2,880,000.00. - |

On June 7, 2010, both Grand Strand and Dr. Law filed several post-trial motioné.
Dr. Law also moved fo have the ju:.dgmentlenrolled using the percéntagés assigned by the
jgry. Plaintiff filed oppositions to all motions. '(R. p.. 1099; p. 1104) . On June 24, 2010,
the trial court entered an order denying the motions filed by Grand Strand and Dr. Law,
and both received written‘ notice of the entry of the order Oﬁ »Jﬁly 12, 2010. (R. p 1114).
~ On July 21, 2010, Dr. Law ﬁlea a subsequent motion pursuant to» Rule 59, SCRCP,
. asking the trial court to address several issues Dr. Law raised in ';he earlier Rule 59
motion. |

On July 21, 2010, Grand Strand filed and servéd a notice of appeal from the trial
court’s ordef denying its post-trial motions. Grand Strand had 1'received, writtéﬁ nbtice of
the entry of that order on July 12, 2010. On July 26, 2010, Grand Strand ﬁled and served
an amended Notice of Appeal from the order denying post-trial motions. This amendéd‘
Notice of Aﬁpeal was still timely in view of the date Grand Strand réceiveq written notice
of the entry of the order denying ité pbst-trjal motions. On July 30, 2010, Plaintiff filed
and served a Notice of Cross-Appeal. On August 6, 2010, Grand Strand filed its second
aménded Notice of Appeal. |

On September 24, 2010, this Court issued an order denying Dr. Law’s motion to

3-



dismiss theappeal and cross-appeal pending resolution of Dr. Law’s second post-trial
motion. The Court also ruled that the appeals would be held in abeyance pending the trial
court’s ruling on Dr. Law’s motion.

'On August 17, 2011, the circuit court issued an order denying in part and granting
in part Dr. Law’s pendirlg motion for reconsideration. The only portion of the motion trre
court granted Was to reform the verdict based upon the percentages of fault assigned by

‘the jury. On August 22, 2011, Plaintiff moved the trial couﬁ to reconsider its ruling and
deny Dr. Law’s motiorl in its entirety. Following a hearing the trial court issued anew
order on August 26, 2011, granting Plaintiff’s motion, rescinding that portion of the order
which had entered jlrdgment as to each defendant aceordrng to the percentages of fault
assigned by the jury, arrd ordering the original verdict be re-enrolled, nunc pro tunc,

' | against all defendants jointly and severally.

On September 23,2011, Dr. Law filed and served his notice of appeal from the
judgment erltered May 28, 2010 as well as the post-verdict orders entered on June 24,

4 2.010, August 17, 2010, and August 26, 2010.

On No.vember 15, 2011, Plaintiff Fay moved this Court to dismiss Dr. Law’s
appeal. Plaiﬁtiff Fay asserted Dr. Law failed to timely s:erve his notice of appeal. Dr. Law
filed a Return to the motion on December 8, 2011, and Plai'ntrff Fay filed a Reply on
December 15,2011. On February 6, 2012, this Court denied the metion to dismiss, |
finding the second Rule 59 motion challenged r)erceived deficiencies in the order denying
postQtrial- motions and that “Dr. Law did not merely recaption his JN OV/neW trial

motions and resubmit them as an identical Rule 59(¢) motion.” (R p. 15). The pertinent _

4-



time-line is therefore as follows:

May 26, 2010 The trial court entered oral ruling directing a verdict for Dr. Young
and GSU - trial proceeded

May 28, 2010 Jury returned verdict for Plaintiff against Dr. Law and Grand
Strand :

June 7, 2010 Dr. Law and Grand Strand filed post-trial motions (10 days after -
verdict)

June 24, 2010 ‘The trial court entered orders denying entirely all post-trial motions

July 12,2010 Dr. Law and Grand Strand received written notice of the entry of
- the orders denying post-trial motions ‘

July 21,2010 Dr. Law filed suBsequent Rule 59 motion
Grand Strand served its first notice of appeal

| July 26,2010 Grand Strand served an amended notice of appeal (i.e., 5 days after
the first notice but within 30 days from receiving notice of the
entry of the order denying post-verdict motions)
July 30, 2010 Plaintiff Fay served his notice of cross-appeal
Aug. 6,2010 Grand Strand filed its second amended Notice of Apf)eal
Aug. 17,2011 The trial court entered order denying in part and granting in part
Dr. Law’s subsequent Rule 59 motion - trial court ordered verdict -

entered based upon percentages of fault the jury assigned.

Aug. 22, 2011 Plaintiff Fay moved the trial court to reconsider its ruling and deny
Dr. Law’s motion in its entirety. '

Aug. 26, 2011 Trial court granted Plaintiff’s motion, rescinded that portion of the
g order entering judgment according to jury’s percentages, and
- ordered the verdict enrolled against all defendants, nunc pro tunc.
Sept. 23, 2011 Dr. Law filed and served notice of appeal from all rulings.

Feb. 6,2012 This Court denied the motion to dismiss Dr. Law’s appeal.

Although this Court has already rejected the argument that the appeal is untimely,

-5



Respondent Fay reasserts his arguments here that Dr. Law’s appeal is untimely because
“this issue involves this Court’s jurisdiction to reach the issues Dr. Law raises en appeal.

Dr. Law first requested a INOV but alternatively sought a new trial on ihe
following contentions: (1) the trial court erred in excluding evidence of Plaintiff’s marital
affeir; 2) the trial couit erred in excluding evidence of Plaintiff’s remarriage after the
death of Plaintiff’s decedent; (3) the trial ceurt erred in limiting the testimony of
Plaintiff’s decedent’s mother, stépfather and brother; (4) the amount. of 'ihe ve.rdict was so
exce‘ssive that it was “clearly actuated by passion, caprice, and prejudice”; (5) the verdict
was “so excessive that it must have been influenced by matters outside the evidence or is
so excessive that the jury must have been unable to follow the Court’s instructions or .-
cherges ‘in fendering its verdict”; (6) “the only reasonable inference that can be drawn
from all of the evidence is that the negligence of the plaintiff is 50% and is greater than
_any (negligenc.e on ihe part of the Defendant Dr. Law”; and (7) as a thirteenth juror, the
| court should conclude that the evidence and facts do not justify the Verdiet. (R. pp. 1110-
1 l'i 1). Dr. Law aelsi) nloved for a new trial nisi remittitur. As an alternative, Dr. Law
v. stated as part of his motion:

_Should the Court fail to grant the Motion for Judgment | '

Notwithstanding the Verdict, or in the alternative, the Motion for New
Trial, or in the-alternative, the Motion to Alter, Amend and Vacate the
Verdict, or for Remittitur, then Dr. Law requests the judgment be enrolled
using the percentage of combined negligence that the jury concluded
proximately caused the Plaintiff s injuries:

Plaintiff 4%

Defendant Dr. Law 6%



Defendant Grand Strand 90%

(R.p. 1112). Th-e trial cOgrt responded by issuing an order denying the post-trial motions.
R.p. 4.

Dr. Law received the Order denying his initial Rule 59 motion on July 12, 2010.
(R.p. 11 14j. Dr. Law then filed a Motion to Alter or Amend the Judgment And/Or
Motion for Reconsideration. Id. Dr. de asserted only that the order failed to address
grounds for relief Dr_. Law previously raised in_his Rule 59(a) motion.

The frial court then issued another order filed August 1.7, 2011, noting the matter
was before the court on Dr. Law’s motion “for reconsidération of a previous Order
denying Defendant Law’s post-trial moltions, signed June 23, 2010.” (R. p. 9). The order
outlined the following four issues raised in the second Rﬁle 59 motion: (i) Law’s JNOV
motion; (2) Law’s motion for a new trial-based upon tﬁe exclusion of evidence; (3) Law’s
new trial/thirteenth juror motion; and (4) Law’s motion for new trial nisi remittitur. The
court stated, “As tq each of the four above-listed issues, this Court denies the Rule 59(e)
rﬁotion, finding that these issues were either directly addressed in the Court’s previous
mling, or clearly addressed by impli;:ation in the denial of all post-‘trial motions.” (R. p.
9). The trial couﬁ then noted Dr. Law’s motion to reform the verdict based upon the
percentages of negligence the jury assigned and stated “this issue was not addressed in the
Court’s previous ‘Order denying post-trial motions.” (R. p. 9). The court granted that
portiorl of the motion and ordered the verdicts 50 enrolled.

| Plaintiff Fay and co-defendant Grand Strana requested the trial céurt reconsider

the decision as it was contrary to South Carolina law. Following a hearing the court

T-



agreed that there was no basis for it to direct the clerk to enroll the verdict as Dr. Law had
contended. The éourt stated “the result of this amended Ofder 1s that all of Defendant
Law’s post-trial motions remain denied, and the motion to feconsider that decision is
 fully denied.” (R. p. 1 1)
The situation analogous to Collins Music Co. v. IGT, 353 S.C. 559 579 S.E2d
524 (Ct App. 2002), reaffirmed in Elam v. South Carolina Dept. of Transp., 361 S.C. 9,
602 S.E.2d 772 (2004) and Fields v. Regzonal Medical Center Orangeburg, 363 8.C. 19,
28, 609 S.E.2d 506, 511 (2005). Dr. Law stated spemﬁc grounds in his Rule 59(a) |
motion, which the trial court denied. He thén filed a Rule 59(¢) motion in which he
simply sought specific }ulings on the grounds he had alréady raised. While he was
permitted to do sd, the Supreme Court warned litigants such as Dr. Law to pay attention
to the exceptions set forth in Coward Hund Constr. Co. v. Ball Corp., 336 S.C. 1, 518 .
'S.E.2d 56 (Ct. App. 1999), Qualzty Trazler Products Inc., and Collins Muszc
In Collins Music, the: appellant made a new trlal motion which was demed The
"appellant then made aARule 59 motiqn which was almost a duplicaté of the ﬁI;St motion. .
That motion Was also denied. The Supreme Cogrf héld the secoﬁd motion did not toll the
time for an appeal because it was a successive motion in thét it faised issues already
raised to and ruled upon by the trial court. The Qﬂality Trailer Cour; agreed with Coward
Hund and held that successive new trial motions do n(;t toll the time for :serving the notice
of appéal. That is precisely what ﬁappened in this case. |
A trial judge in South Carolina is not required to state specific grounds for

denying a motion. See, e.g., Spence v. Wingate, 381 S.C. 487, 674 S.E.2d 169 (2009)

8- .
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(noting order which does not restate grounds on which rhotion is based is sufficient to
preserve issue for appeal where the order explicitly rules §n grounds raised, and Rule 59
motion not;required); Pye v. Estate of Fox, 369 S.C. 555, 633 S.E.2d 505 (2006) (noting
issue preserved when trial court “éummarily denied” Rule 59 motion); Collins Music
(stating circuit judge not required to provide detailed analysis respecting each of grounds
offered in support of INOV, new trial and new trial nisi motion). In this case, Dr. Law’s
subsequent Rule 59 motion sought an explici’; ruling (;n each of the grounds he had
’already. raised, and the trial court feafﬁrmed its denial of the motion on those grounds.
Accordingly, the Court should'review this issue and ﬁnd tflat the successive Rule
59 motion Dr. Law filed did not stay the time for him to serve a notice of appeal. Thus,
~ the notice. of appeal Dr. Law filed in September 2011 was not timely. The Court should

dismiss the appeal as to Dr. Law.

11 THE CIRCUIT COURT CORRECTLY DENIED DR. LAW’S MOTION FOR JNOV
BECAUSE WHEN VIEWED MOST FAVORABLY FOR MR. FAY, THE NONMOVING
PARTY, THE RECORD CONTAINS SOME EVIDENCE OF DR. LAW’S BREACH OF
THE STANDARD OF CARE THAT PROXIMATELY CAUSED KELLY FAY’S DEATH
Dr. Law first contends the trial court erred in denying his motion for judgment

notwithstanding the verdict (JINOV). (App. Br. pp. 6-10). This Court should affirm.
When reviewing the trial court’s ruling on a motion for a directed verdict or a

JNOV, this Court must apply the same standard as the trial court by viewing the evidence

and all reasonable inferences in the light most favorable to the nonmoving party. Elam v.

S.C. Dep’t of Transp., 361 S.C. 9, 602 S.E.2d 772 (2004). The trial court must deny a

“motion for a directed verdict or JNOV if the evidence yields more than one reasonable
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inference or its inference is in doubt. Strange v. S.C. Dep’t of Highways & Pub. Transp.,
314 S.C. 427, 445 S.E.2d 439 (1994). Moreover, “[a] motion fqr JNOV may be granted
only if no reasonable jury could have reached the challenged verdict.” Gastineau v. |
Murphy, 331 S';C. 565, 568, 503 S.E.2d 712, 713 (1998). An appellate éourt will reverse
the trial court’s ruling only if no evidehce supports the ruling below. Welch v. Epstein,
342 S.C. 279, 536 S.E.2d 408 (Ct. App.ZOOO). In deciding such motions, neither the trial
court nor the appellate court has the authority to decide credibility issues or’ to resolve
~conflicts in the testimony or the evidence. Id. at 300, 536 S.E-.Zd at 419.

Dr. Law argues two grounds in urging this Court to reverse and order judgment
for him. First, Dr. Law claims that the only reasonable inference to be drawr; from the
evidence is that Dr. Law complied with all accepted standards of care for an emergency
~ physician and dic} not céuse harm to Pla’intiff Fay or the Decedent, Kelly Fay. (App. Br.
pp. 6-9) Second, Dr. Law c;ﬁntends that the only reasonable inference to be drawn from
the evidence if that the.p_roximate cause of Mrs. Fay’s death. was the Fays’ failure to
follow the discharge instructions to return to the ER with any fever or chills. (App. Br.

pp. 6, 10). These arguments should not be persuasive.

A, THESE ARGUMENTS ARE NOT PRESERVED FOR APPEAL

Dr. Law’s arguments are not preserved for this Court’s review. At the close of the
plaintiff’s case, Dr. Law moved for DV on the ground that Mr. Fay’s sole negligence was
fhe cause of Mrs. Fay’s death, and any negligencg on his part exceeded any negligence on

Dr. Law’s part. (R. p. 634, 1. 23 - p. 635, 1. 25). The trial court viewed the argument as
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raising that the intervening and superseding negligence of Mr. Fay to cut off Dr. Law’s
liability and denied the motion for directed verdict. (R. p. 637, 1. 21 - p. 638, 1. 6). This
was the only basis Dr. Law argued for directed verdict. (R. p. 641, 11. 1-3).

Dr. Law restated his DV motion at the close of all of the evidence, again only on
the ground that Mr. Fay’s intervening negligence superseded any negligence by Dr. Law
as a matter of law. (R. p. 834,1. 7 - p. 835, 1. 6).Once again the trial court ruled the matter
presented a question for the jury. (R. p. 835, 11. 7-11).

Following the verdict, Dr. Law moved for INOV on two grounds. First, Dr. Law
contended the only reasonable inference to be drawn from the evidence was that Dr. Law
“honored all accepted standards of care for an emergency physician and did not harm the
Plaintiff or the Plaintiff’s decedent in any way.” (R. p. 1108). This ground was new — it
was not stated as a basis for Dr. Law’s'motion for directed verdict.

A JNOV is limited to the grounds stated in the motion for directed verdict. RFT
Mgmt. Co., LLC v. Tinsley & Adams LLP, 399 S.C. 322, 331, 732 S.E.2d 166, 170-171 -
(2012) (only the grounds raised in the directed verdict motion may properly be reasserted
in a JNOV motion). Thus, Dr. Law’s argument that the only reasonable inference from
the evidence is that he complied with all applicable standards of care was not available to

Dr. Law in his JNOV motion, and this Court should not address this ground on appeal.
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B. THE TRIAL COURT CORRECTLY SUBMITTED THE ISSUE OF DR. LAW’S
NEGLIGENCE TO THE JURY

As noted, the only ground Dr. Law argued in support of his DV motion was the
Fays’ intervening and superseding negligence. Even if Dr. Law had made this argument at
the DV stage and preserved it for his INOV motion, the trial court properly submitted the
issue of his negligence to the jury. Dr. Law contends Mr. Fay failed to present evidence to
~ establish a breach of the standard of care by Dr. Law that proximately caused Mrs. Fay’s
death. (Dr. Law’s App. Br. p. 8). The Court should affirm.

Viewing the evidence in a light most favorable to Mr. Fay, the following supports
the jury’s finding that Dr. Law committed medical malpractice that was a proximate
cause of Mrs. Fay’s death.

Dr. Charles Sheppard. Mr. Fay offered Dr. Charles Sheppard without objectién
as an expert witness in the fields of emergency medicine and thé very narrow field of
nursing as it applies to emergency medicine. (R .p. 397, 1. 13 - p. 401, 1. 14). Dr.
Sheppard opined that the care Mrs. Fay received was below the standard of care. (R. p.
402, 11. 17-20; p. 403, 11. 4-15; p. 404, 11. 1-4). Dr. Sheppard stated that in a kidney stone
patient temperature was the most important vital sign. (R .p. 406, 11. 1-10; p. 408, 1. 6 - p.
409, 1. 16). Dr. Sheppard reviewed the entries and stated he coﬁld not tell what Mrs. Fay’s
temperature was for each. (R. p. 406, 1. 16 - p. 407, 1. 16; p. 437,1. 17 - p. 438,1. 11). Dr.
Si1eppard stated Mrs. Fay should not have been sent home without knowing whether the
stone obstructed to the point that urine was leaking from the kidney. (R. p. 411, 11. 6-14;

p. 412, 1. 7-8). The emergency department physician was responsible for sending Mrs.
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Fay home, although the nurse usually physically discharges the patient. (R. p. 423, 1. 24 -
p. 424, 1. 8). It was a deviation from the standard of care not to take Mrs. Fay’s
temperature to determine whether she had a fever. (R. p. 441,1. 9 - p. 442, 1. 2).

On cross examination, Dr. Sheppard agreed that Mrs. Fay’s temperature was taken
on admission and was 98.1°, which was normal. (R .p. 426, 1. 18 - p. 427,1. 9). Dr.
Sheppard stated that if Mr. Fay’s testimony that thirty minutes after leaving the hospital
Mrs. Fay had a fever of 101.3° then she had to have had a fever when éhe left the hospital.
(R. p. 428, 11. 6-18). Dr. Sheppard also testified that Mrs. Fay’s temperature should have
been taken on discharge. (R. p. 430, 1l. 21-24; p. 431, Il. 5-6). Dr. Sheppard agreed that
increased heart rate indicates fever, but added that treatment for pain will lower heart rate,
which is why heart rate is not a reliable indicator. (R. p. 432, 1. 14 - p.-433,1.18). On
redirect Dr. Sheppard stated that patients with fever may not have increased heart rate or
‘even feel hot, and the person taking the vital signs should have taken Mrs. Fay’s
temperature. (R. p. 438, 1. 12 - p. 440, 1. 25). He stated that the medication contained
acetaminophen, which would depress fever. (R. p. 443, 11. 11-13).

Dr. Sheppard noted Dr. Law did not have privileges to admit Mrs. Fay to the
hospital. (R. p. 413, 1l. 4-9). In this case, Dr. Young would have had to have admitted her.
(R. p. 413, 11. 10-14). Dr. Sheppard stated that although the records indicate Dr. Law
advised the Fays to return to the ER if Mrs. Fay displayed certain symptoms, there was a
’factual dispute over whether the instruction was actuaHy given. (R. p. 414, 1. 20 - p. 415,
I. 11). The records aléo indicated Dr. Law suspected “infection in the kidney,” which is

precisely what killed Mrs. Féy. (R.p.416,1. 12 - p. 417, 1. 4).
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Dr. Sheppard reviewed the discharge instructions and agreed the Fays were
instructed to “call or go to the emergency room” if Mrs. Fay developed fever, more
intense pain, or repeated Vomitirrg. (R.p. 418, 1. 11 - p. 419, 1. 5). He felt it was unusrlal .
to recommend that a patient call instead of ;irlstmct them to just go to the emergency
department. (R. p. 419, 11. 6-13). Dr. Sheppard-added that the advice Mr. Fay received (to
come irr if she feels: like she needs to come back in) when he did’céll on Sunday Were '
confusing. (R. p. 420, 1. 11 - p. 422, 1. 8). ‘» /.

Dr. Sheppard opined that Dr. Law, in conjunction with the treating nurse,and
discharge nurse, deviated from the standerd of care in. Mrs. Fay’s treatment. (R. p. 425', 11.
9-19).

Christina L. Knight. Christina Knight testit'lect without objectionyas an exper_t rn
 the fields of nursing and emergency roem nursing. (R. p.444,1. 19 - p. 447, L. 5). She
| opined the nurses deviated from the standard of care in Mrs. Fay’s treatment by rlot
obtaining a “full set” of Vltal signs and further by not clearly describing the drscharge ’

1nstruct10ns to the Fays (R p. 448,1.19 - p. 449, 1. 3; p. 458, 1: 22 - p. 459, 1. 5; p. 470, 1.

4- 11) She described vital 51gns as part of assessrng the patrent ” (R. p 461 11. 3-24; p.

. 471 .21 - p47211)

Ms Knight stated that a partial set of v1ta1 srgns was taken each trme (R. p. 449,
1.23 - p. 450, 1. 6). The most important vital sign for a krdneyAstone would be temperature
" because a stone plus a fever is an “emergent situation.” (R. p. 450, 11. 7-13; p. 455, 1. 12-
18). Ms. Knight did not see where Mrs. Fay’s temperature was clreeked after triege. (R. p.

450, 11. 14-16; p. 455,1. 19 - p. 456, 1. 4). Flirth_ermore, the records do not reveal what any
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of Mrs. Fay’s vital signs were at the time of discharge, which Ms. Knight described és

“willful disregard just to not do it.” (R. p. 456, 1l. 5-17; p. 459, 11. 11-15). There was also
. . , y

nothing in the records that would have impeded the taking of Mrs. Fay’s temperatufe. R.

p.459,1.24 - p. 460, 1. 15; p. 464, 1. 18 - p. 465, 1. 1).

Ms. Knight stated that Mary Beth Doolittle, the discharge nurse, admitted that
there was a deviation in the standard of care in not have two complete sets of vital Signs‘,
to inciude tgmperature. (R. p. 450, 1. 24 - p. 451, 1. 20). The most accurate way to
determine if someone has a fever is to use a thermometer. (R. p. 451,l11. 5-8). There were
thermométers throughout the emergency department. (R. p. 459, 11. 6-23).

Ms. Knight described Grand Strand’s policy and procedures regarding vital signs.
(R.p.461,1.25-p. 462, 1. >l4; R. p. 934). The policy and procedpres are the “bare
. minimum” required for safe care. (R. p. 462, 11. 15-24). The nurses have a duty to follow
those policies and procedures. (R. p. 463, 11. 5-21). Grand Strand’s policies and
procedures required a miﬁimum of two sets of vital signs reported 'f;or a patient who
co,mpla.ins of chest pain or abdominal pain. (R. p. 463, 1. 22 - p 464, 1. 7).

Ms. Knight stated that had Mrs. Féy’s temperature been 99.9° or 100° at 10:20
‘when vital signs other than temperature were_checked, her temperature would have been
trending upward which would have been a cause for concern. (R. p. 465, ‘ll. 2-14). This is
because kidney stones and a féver are an emergency situation. (R. p. 465, 1. 15-17).

Ms. Knight reviewed the discharge instructions. (R. p. 452, 11. 9-22 ). She stated

that part of the nurse’s obligation is to reiterate to the patient “what the importance of the

discharge instructions are....” (R. p. 453, 1. 1-3). The instructions in this case advised the
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Fays to call, which “would be one of the first things I would do, would be to call.” (R. p.
453, 11 7-1 1). The specific instructions regarciing kidney stones are buried down in the

- document, which minimizes its importance. (R. p. 453, 1l. 12-19). The nurse must come
in and say “this is very importénf to understand, that if you have any of thqse symf)toms

L

that are described here you have to come back, or éail, according fo these instructions.”l
(R. p.453, 1L. 20-23). If the patient does call then the person with whom the patient speaks -
“should address the .problein, especially since théy were seen the day before.” (R. p. 454,
11. 6-13). |

| Ms. Knight stated there was a factual dispute over §vhether Dr. Law gave specific
instmctions for Mrs. Fay to returﬁ to the emergency room. (R. p. 457, 11. 1-25). She added
that even if Dr. Law had given those instructions they would have conflicted with the
written discharge instructions, which advised Mr. Fay to call instead of come in. (R. p.
458, 11. 1-17). The response Mr. Fay obtained when he called the Emergency Department
that Sunday fell below the standard of care. (R. p. 466, 1. .2 -p. 470, 1. 3).-

Mike B. Siroky, MD. Dr. Mike Siroky testified without objection as‘an expéi’t in
urology and the treatment of kidney stones. (R. p. 477,1. 19 - p. 478, 1. 5). He agreed that
all of his opinions were to a reasonable degreé of medical certainty being more likely than
not to have occurred. (R. p. 478, 1. 8-15; p. 489, 1. 21 - p. 490, 1. 1). Dr. Siroky was also
qualiﬁed over Dr. Law’s objection to render opinions on the standard of care for
emergeﬁcy room physicians in treating kidney stones. (R. p. 480, 1. 21 - p. 488, 1. 25). ﬁe
stated he was also qualified to rénder opinions regarding whether the nurses deviated

from the standard of care. (R. p. 489, 11. 15-20). 4
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Dr. Siroky was asked his opinion about the actions of the emergency room
physician, Dr. Law. Dr. Siroky stated:

- Well, as far as the care in the emergency room it was - - it deviated from
the standard of care in, again, not documenting the temperature of the
patient on discharge, or near the time of discharge, as we’ve already heard,
not obtaining a white cell count to rule out an infection, and discharging
the patient without any antibiotics, and failing to take adequate precautions
for an infected renal system. '

R. p. 491, 11. 1-1 1). He opined that “tjcmperé;ture is critical to determinihg whether the
patient can be'discharged.” (R. p. 512, 11. 3-7_). .
Dr. Siroky also had the opinion that Mrs. Fay should have been admitted to the
‘hospital when she was seen on Saturday, January 26, 2002. He described the stone as
large and “obstructing.” (R. p. 496, 1. 7 - p. ‘498, 1. 8). He testified:
This is, I think, the crux of the case. Because of the size of the
stone, because of its location, because it had extremely low chance of
passing on its own, and because it was completely obstructing, this patient
should have been admitted. After admission she could have either been
observed for a while, or she could have been taken to the operating room
for-a stint placement, or even lithotripsy, although that’s usually not done
on weekends. But if - - had that been done her outcome would have been
different. o '
(R. p. 493,1.20 - p. 494, 1. 3;p. 537, 1. 18 - p. 538, 1. 16). Because of the size of the stone
it had “almost no chance of passing on its own” and waé causing a qomplete obstruction.
(R. p. 494, 1. 7-13; p. 498,1.'10 - p. 499, 1. 3; p. 555, 1. 8 - p. 560, 1. 12). Something had
to be done “in an emergent fashion to relieve the obstruction” because of the risk of
infection as well as the risk of irreversible damage to the kidney. (R. p. 494, 11. 14-25; p.
496, 11. 9-21; p. 513, 11. 2-17). The standard of care required efforts to relieve the

obstruction within twenty-four hours. (R. p. 494,1. 25 - p. 495, 1. 6). He added that to

-17-



rule out infection:

Agaih, physical exam, which includes the vital signs, extremely important.

to look for any signs of infection at that moment and time, when the

_ patient is in the emergency room, but also you have to have a high level of
suspicion. You have to put things together, and come to the realization that
you’ve got an obstructing stone, which is causing high pressure on the

kidney, which is not going to pass on its own, and is a high risk of

becoming infected, so since you know that infection would be potentially

life threatening, you’ve got to use all your resources to try to rule it out,

and failing that you’ve got to protect the patient by admitting the patient

for observation.

(R. p. 505, 11. 8-19).

Both the ER physician and the urologist “absolutely” had a duty to rule out
infection before sending Mrs. Fay home. (R. p. 495, 11. 7-14). They should have started
with Mrs. Fay’s vital signs, including temperature, white cell count, the urinalysis, and/or
dip stick. (R. p. 495, 11. 17-19). Thevdip-stick test in Mrs. Fay’s case was “as negative as
you can get” which is *so unusual that someone would wonder how did this urine become
so normal in the face of the stone.” (R p- 499,110 - p. 503, 1. 10).

Dr. Siroky agreed that Dr. Law had a duty to relay all pertinent information to Dr.

| Young on the telephone. (R. p. 506, 1. 21-24). One of the most important pieces of
information would have been temperaturé because it determines whether a patient has a
fever, which can be due to infection. (R. p. 509,11. 17-25). Dr. Siroky stated if he were
consulted by an ER physician he would want to know the size of the stone; its location, if
there 1s indication of obsfructi‘on, and if the patient manifests symptoms of infection as

shown by temperature and white cell count. (R. p. 510, 1. 1-21). This is the standard of

care. (R. p. 510,1. 22 - p. 511, 1. 1). -
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Dr. Siroky had the opinion that Mrs. Fay was febrile at the” time she was
dlscharged (R p. 520, 1. 1 9). Even though Dr. Law told Dr Young that Mrs. Fay was
.afebrlle (R. p. 526, 1. 1-21), Dr. Law could not tell Dr. Young whether Mrs. F ay was
febrile at the time because there was no temperature measurement when Dr. Law spoke
with Dr Young. (R. p 511,11 2-9). Although Dr. Law had already made the decision to
dlscharge Mrs. Fay when he called Dr. Young (R p. 545, 11. 14-19), Dr. Siroky described
Mrs. Fay’s treatment as “joint decision-making” between Dr. Law and Dr. Young (R p-
l 518, 1. 2).

With-reémd to the Sunday telephone call, Dr. Siroky paraphrased the instructions
Mzr. Fay reeeived to be “if Mrs. Fay feels like she needs to come in then she should come
in, otherwise she should continue with the instructions she heceived.” (R.p. 512, 1. 11-
22). Dr. Siroky s(ateci that the employee who spoke with Mr. F'ay when he called the ER
on that Sunday also b'feaehed the appropriatel standard of care.‘(R. p-491,1.25 - p- .49‘2, L
14). Dr. Siroky stated:

when a }‘)‘étienfwho has been in the emergency room the previous day, andA j

has a record available for review, calls back as they were told to call back,

then that patient should.be offered some medical advice and my opinion

what they were told, according to what I read in the deposmons -did not

constitute medical advice.

R. p. 492, 11_. 9-14). Dr. Siroky opined that each of the deviations from the standard of
care contnibuted to 'Mrs. Fay’s death. (R. p. 492, 11. 15-23).
Dr. Law was asked whether Mrs. Fay would be alive had Mr. Fay taken her to the

ER on Sunday, and he stated:

I can’t answer that, because he took her to the emergency room on
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Saturday, and she was sent home. She could have been sent home on
Sunday. We don’t know what the outcome would have been, but as I say,
my answer is that, if she had had intervention, yes, she would be alive.

(R. p. 553, 11. 6-19).

. Dr. Charles Stratton. Dr. Stratton was qualified as an expert in internal
medicine, infectious diseases, medical microbiology and pathology without objection. (R.
p. 573, 11. 19-24; p. 574, 11. 16-23). His opinions were given “with a reasonable degree of
medical certainty, more likely than not.” (R. p. 576, 1. 18 - p. 577, L. 3).

Dr. Stratton described the formation of types of kidney stones and the process of
passing a stone. (R. p. 578, 1. 22 - p. 581, 1. 20). He also explained how the infection
occurs. (R. p. 581, l; 21 - p. 587, 1. 21). With regard to Mrs. Fay, Dr. Stratton stated:

So what I note in reviewing the medical records of this young woman is
that she has a proteus mirabilis, which is associated with these struvite
stones, so more likely than not, her stone was already colonized when it
dropped into the ureter on Saturday morning, and within hours there was
infection in the urine. Again, it was ureteritis, meaning there was infection
in the urine, but it was not in the kidneys at that time.

(R. p. 587,1.22 - p. 588, 1. 4; see also p. 599, 11. 2-18). Dr. Stratton added:

there was infection by the time she left the hospital, and she would have
been febrile because, in fact, forty-five minutes to an hour later, when she
gets home, she has a temperature of a hundred and one point two, so more
likely than not she would have had an elevated temperature while she was
in the hospital, because she was there from eight in the morning till noon,
so during that time period - - she did not have a temperature when she
came in, but more likely than not she would have, had a temperature been
repeated because, in fact, she was noted by her husband to be febrile at
around forty-five minutes to an hour after she left the hospital and returned
home.

'.(R. p. 588, 11. 10-20; see also R. p. 404, 1. 8 - Supp. R. p. 1, L. 20). Had Mrs. Fay been

admitted to the hospital on Saturday instead of being sent home she would not have died.
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593,1.24 - p. 594, 1. 5; p. 602, 11. 9-12). Had she been admiﬁed on Sunday she.would not
have died. (R. p. 594, 11. 6-10). The same is true had she been admitted earlier that _
Monday. R. p. 594, 11. 11-16; p. 600, 11. 15-19; p. 603, 11. 11-20).'

Dr. Stratton opined that Mrs. Fay died from “urosepsis and septic shock caused by
a bacteria known as proteus mirabilis.” (R. p: 577, 1. 16 - p.- 578, 1. 16). A patient with a
stone and a fever is considered “a urc;logic emergency.” (R. p. 579, 11. 9-11).

Dr. Law. In his deposition, Dr. La§v agreed that after he consulted with Dr.I
Young he told Mr. Fay that Mrs. Fay would be “fine until Monday with pain management
or pain medicine....” (R. p. 604, 1. 18 - p. 605, 1. 2). Dr. Law aléo agfeed that it sounded
reasonable to him that he told Mr. Fay that Dr. Law had spoken with Dr. Young and
“after talking to Dr. Young” they both agreed to send Mrs. Fay home. (R. p. 604, . 20 - P ’
606, 1. 25). Dr. L#w also did not recall aSking Dr. Young if he thought Mrs. fay needed to
be admitted. (R. p. 610, 114. 7710j.

Dr. Law also stated that standard protocol for a kidney stoné was to order a CBC,
‘ a'chemistry 15anel, a urinalysis and a KUB. (R. p. 689, 1l. 7-20; p. 706, 11. 17-20).
HdWever, at trial he noted that he never ordered all c;f those tests. (R. p. 690,:1. 16 - p.
691, 1. 24).

In his live testimony, Dr. Law agreed that “tempgrature is considered part of the
vital signs” and that he did not order Mrs. Fay’s témperature to be taken. (R. p. 684, L. 9-
16; p. 696,v .24 -p. 697, 1. 3). He also agreed that “fever and kidney stone” is a “urologic
- emergency,” as is “infection and kidney stone....” (R. p. 685, 1L. 2-5; p. 692, L. 24 - p. 693,

1. 11). He stated “in order to determine if somebody has a fever, you have to take their
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temperature.” (R. p. 696, 11. 22-23). He added, “with her presentation, another set of - -
another temperature should have been checkéd.” (R. p. 697, 1. 2-3). He agreed he did not
order the nurses to do so. (R. p. 684, 11. 9-13; p. 697, 11. 4-5). Had he been told that Mrs.
Fay had a fever he would not have let her leave. (R. p. 697, 11. 8-11; p. 715, 11. 9-12).
Dr. Law stated that he discussed the case with Dr. Young, who requested to see
Mrs. Fay the following Monday. (R. p. 678, 11. 20-22). Dr. Law’s decision was‘to send
Mrs. Fay home. (R. p. 679, 11. 2-11). Dr. Young was aware of the CT results. (R. p. 709, .
11. 12-20). When asked if Dr. Young inquired about fever, Dr. Law stated:
I don’t believe he asked. That wouldn’t be - - but I would mention to him
as part of my discussion the patient is afebrile, which means without a
fever, and that she has stable vital signs, and that I believe that she could
be discharged home.
(R. p. 709, 1. 24 - p. 710, 1. 6). The following colloquy then took place:
Q. Dr. Law, the truth is if you told him she was afebrile, that was not
true, was it, unless you told him she was afebrile at eight o’clock in .
the morning because nobody knew what her temperature was after
eight o’clock in the morning?
A That’s correct. To - - you know, we don’t have a number. We don’t
have a number to show you or the jury that this was her
temperature at discharge. We have other information based on her
clinical exam and based upon her other vital signs that she did not
have a fever at discharge. ‘

Q. All of which could be affected by medication?

A. Yes.

Q. And I think you agree there’s a thermometer in every room and it
doesn’t cost anything to stick a thermometer in their mouth, does
it? i

A, That is correct.

2.



Q. And it was hospital policy, was it not, on abdominal pain patients
they get at least two sets of vitals?

T Al Right.
\ Q. Everybody agrees temperature is a vital?
A. Yes, itis. .

(R. p. 716, 1.7-p. 711, 1. 1). Dr. Law testified that ultimately it was his duty to determine
whether a patient was stable for discharge. (R. p. 694, 11. 22-25; p. 716, 1. 20-25). He
added the decision to send Mrs. Fay home was a “joint decision between” him and Dr.
Young. (R. p. 705, 11. 1-4; p. 707, 1. 3-11). If Mrs. Fay was to be admitted, Dr. Young
would have had to have been the one to do so. (R. p. 714, 11. 7-14).

Finally, Dr. Law agreed that he did‘ not explain to Mr. Fay that Mrs. Fay could die
from a fever and a kidney stone. (R. p. 707, 1. 21 - p. 708, 1. 24).

Dr. Young. In his deposmon Dr. Young agreed that he would have had to have
been the one to order Mrs Fay’s admission to the hospital. (R p. 612 11. 4-9). Dr. Young
also stated:

Again, I don’t remember the specifics of the conversation, but I

remember him saying that he had a patient in the Emergency Room with a

stone that he saw on the CAT scan, and that he thought the pain was well-

controlled and he was going to send them home, and that he didn’t think -

there was any sign of a fever, and he thought that she would be okay to go

home, but he said the stone was about five or six millimeters in size, and

he thought that she would probably need follow-up.

(R. p. 614, 11. 4-12). v

In his live testimony, Dr. Young agreed that the standard of care in evaluating a

patient with a kidney stone requires the examining physician to rule out infection. (R. p.
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806, 11. 15-20). He added, “when someone has a kidney stone, we always check their
temperature.” (R. p. 806, 1l. 24-25). Dr. Young was asked if Df. Law “specifically told
you that she was afebrile” and he responded, “No, that’s something we always talk
about.” (R. p. 795, 11. 1-4). He agreed that the chart revealed no temperature was taken
after eight o’clock in the morning. (R. p. 796, 11. 4-5; p. 807, 1. 13-1 8). Dr. Young stated
that if a patient has a kidney stone and a fever “they’re almost certainly going to be
‘admitted to the hospital....” (R. p.798, 1. 2-4; p. 799, 11. 19-24; p. 803, I1. 7-9). Dr. Young
agreed thaf detécting afeverina patient with a kidney stone is key in finding én infection.
‘(R. p. 805,1. 16 - p. 806, 1. 1). |

Dr. Young stated that Dr. Law did not have admitting privileges and Dr. Young
would have had to_have admitted Mrs. Fay. (R. p- 800, 1. 19 - p. 801, L. 1). Dr. Young
agreed with Dr. Law that Mrs. Fay could go home. (R. p. 801, 11. 2-19; p. 808, 11. 15-18).
Whén asked whether_f he inquired ‘about whether Mrs. Fay actually had a fever, Dr. Young
stated, “I just have to remind you, Mr. F dster; that again I don’t remember .the specifics of
the conversation, and that’s what it sayé fight th'ere.in the depoéition yéu just réad.” (R. p.
804, 11. 4-10).

"Under our jurisprudence, an injured patient may bring a medical malpractice claim
against a physician where the physician’s negligence in rendering medical care
proximately pauses' the pétient’s injury. Liﬁog v. Yampolsky, 376 S.C. 182, 656 S.E.2d
355 (2008). A plaintiff alleging medical malpractice must provide evidence showing: (1)
the generally recognized and accepted practices and procedures that would be followed by

the average, competent physician in the defendant’s field of medicine under the same or
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similaf circumstances, and (2) the defendant departed from the recégnized and generally
accepted standards. Hoard ex rel. Hoard v. Roper Hosp., Inc., 387 S.C. 539, 694 SE2d 1
(2010). Additionally, the plaintiff must demonstrate the defendant’s departure frofn such |
‘generélly recognized practices and procedureé proximately caused the plaintiﬁ’ s alleged
injﬁries and damages. Id.

In this case the jury heard all of the evidénce described above. Of course, Dr. Law
presents 'testimony and evidence in his brief that he did not breach the standard of care
and did not c;cluse Mrs. Fay’s death. But as shown above‘,_tl}e'"‘"evidence was nof one-sided.
Mr. Fay presented evidence that, when viewed most favorabiy for him, 'mo.r'e“ than
supports the jury’s verdict.

Dr. Law asserts that his JNOV motion requires the Court to judge “the sufﬁcienéy
of the evidence,” implying this Court .must .weigh the evidence, citing to Rogers v.
Norfolk Southern Corp., 356 S.C. 85, 588 S.E.2d 87 (2003) for this rule. (Dr. Law App.
Br. pp. 6-7). Howéver, ‘Rogers abplied the federal standard in a FELA case, and the state
standard is different. The Supreme Court éxplained tI;at “under the state standard tile trial
court should not grant JINOV where the evidence y'ields more than one inferénce. An-
appellate court may not overturn the decision of the trial court, under the state standard, if
there fs _aﬁy evidence to support the trial court’s ruling.” Gilliland v. Doe, 357 S.C. 197,
199, 592 S.E.2d 626, 627 (2004). Hence, it is not this Court’s job to judge sufficiency of .
the evideﬁce; it is for the jury to sort through the evidence and decide whom to belie‘,ve,
whom not to believe, and what evidence to accept. |

Assuming the arguments Dr. Law makes on appeal are preserved for review, this
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Court should reject the arguments and affirm the trial court’s denial of Dr. Law’s motion

- for INOV.

Cc. THE TRIAL COURT CORRECTLY DENIED DR. LAW’S MOTION FOR _
‘ JUDGMENT NOTWITHSTANDING THE VERDICT ON THE ASSERTION THAT
MR. FAY’S INTERVENING AND SUPERSEDING ACTS BROKE THE CAUSAL
CHAIN BETWEEN DR. LAW’S NEGLIGENCE AND MRS. FAY’S DEATH
* The second ground Dr. Law stated was that “the only reasoﬁable inference that
can be drawn from thé evidence” was Mr. Fay’s intervening negligence which
superseded any negligence by Dr. Law. (R. p. 1109). Dr. Law added “the only reasbnable
inference to be drawn from the evidence is that the Plaintiff was either solely responsible
- for the decedent’s death or at a minimum at least 51% at fault.” (R. p.'1109). This was a
restatement of the arguments in the directed verdict motion.
+- Inhis .Brief, Dr. Law makes a conclusory argument on the “intervéning‘
negligence” ground. His entire argument on this point is as follows:
Instead, as discussed below, the only reasonable inference that the jury
could have concluded based on the evidence presented was that the failure
of Mrs. Fay to return to the ER after she developed a fever was the
proximate cause of her death. "
(App. Br. p. 10). There is also no citation of authority reigarding this ground. Grier v.
AMISUB of South Carolina, Inc., 397 8.C. 532, 725 S.E.2d 693 (2012) (conclusory
argument deemed aBandoned); Transportation Ins. Co. v. South Carolina Second Injury
Fund, 389 S.C. 422, 699 S.E.2d 687 (2010) (short, conclusory statements made without

supporting authority deemed abandoned on appeal and not preserved for review).

Even so, t}_le trial court properly denied Dr. Law’s motion. Though an intervening
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force fnay be a superseding cause that relieves ‘an actor from liébility, in order for there to

be relief from liability on this basis, that intervening cause must be one that could not

' have been reasonably foreseen or anticipated. Rife v. Hitachi Const. Mach. Co.,:363 S.C. A
209, 217,' 609 ‘S.E.2d 565, 569 (Ct. App.2005). See also Di)'conlv._ Besco Eng’g, Inc., 320
S.C. 174, 463 S.E.2d 636 (Ct. App.1995)(for an intervening act to break the causal link
and insulate the toﬁfeasor from furthér 1iability, the intewemng act must be
unforeseeable). “The intervening negiigence of a third persbﬁ will not excuse the first
wrongdoer if such intervention ought to have been foreseen inAthe exercise of due care. Iﬁ
such case, the original negligence still remains active, and a cqntributing cause of the
injury.” Bishop v. S.C. Dep'’t ofMentaZ Health, 331 S.C. 79, 89, 502 S.E.2d 78, 83
(19'98)7. A primary \.)vrongdoer’s action “is a legal cause of an injury if either the

_intervening act or the if_ljury itself was foreseeable as a natural and probable consequence
of that action.” Bramlette v. Charter—-Med —Cola., 302 S.C. 68,73,393 S.E.2d 914,917 :
(1990); | | |

The test for determining if the negligent conduct of the original wrong'd‘oer is to be

insulated, as a matter of léw, “by the independént negligent conduct of aﬁother is whether
the intervening act and the inj ufy resulting therefrom are of such character that the autho;
of the primary negligence should have reasonably foreseen and anticipated them in light

‘ of the attendant circumstances.” Id. One is not charged with foreseeing that which is

unpredictable or which could not be expected to happen, and, thus, when it appears the

ﬁegligence merely “brought about a condition of affairs, or a éituation in which another

and entirely-independent and efficient agency intervenes to cause the injury, the latter is
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to be deemed the direct or proximate cause, and the former only the indirect or remote
cause.” Stone v Bethea, 251 S.C. 157, 161-62, 161 S.E.2d 171, 173 (1968). The final
resuit of a wrongful act, as well as every intermediate cause, will be considered to be the
. proximate result of the ﬁrst wrongful cause if intervening acts are set in motion by the
original wrongful act and are normal and foreseeable resuhs of the original act. Wallace v.
| ‘O?vens—lllinois, Inc., 300 'S.C. 518,521, 389 S.E.2d 155, 157 (Ct. App.1989).
| In this casé, any negligence by Mr. or Mrs. Fay in not returning to the ER was
predictable and therefore foreseeable as a natural and probable consequence of Dr. Law’s
actions in not verifying Mrs. Fay’s temperature: befpre;, discharge and not seeking Mrs.
Fay’s admission to the hospital, in light of the atteﬁdant bircﬁms‘#ances. At trial, Mr. Fay
tgstiﬁed he never saw anyoné take Mrs. Fay’s temperature the entire timé they were the;e
other than when they first arrived. (R. p. 295, 1. 25 - p. 296, 1. 5)- No one ever told him
that “fever and a kidney stone lcould cause Kelly to die.” (R. p. 302, 1l. 21-23). Dr. Law
performed some tests on Mrs. Fay and told Mr. Fay “that it seemed really odd bécause it
was too clean, and'there wasn’t any blood or bacteria, and that’s when he érAeféd the
CT...” (R. p.-336, 1l. 17-20).
| Mr. Fay' stated they were told to follow up with Dr. Young lthe following Monday,
" and the hospital released Mrs. Fay’s medical records to Dr. Young’s office beéause Dr.
Young was familiar with her case. (R. p. 306, 1. 13 - p. 307, 1. 1). When they called Dr.
Young’s office on Monday morning he.\‘Jvas not available because he had surgeries
| scheduled, and they were told to wait until 3:00 p.m. to come in. (R.-p. 323, 1. 5-25).

As they were leaving the hospital Mrs. Fay was “flush” and complained about
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" chills and fever. (R. p. 337, 11. 9-13; p. 363, 11. 9-16). Mr. Fay took Mrs. Fay’s
temperature about 45 minutes after they left the hospital and it was over 101°. (R. p. 301,
1. 7-p.302,1 6; p. 307, 11. 8-19; p. 365, 1. 14-15; p. 369, 1l. 6-12). Mr. Fay assumed the
hospital staff were aware that Mrs. Fay had the fever. (R. p. 307, 1. 20 - p. 308, 1. 8).

The following day (Sunday) Mr. Fay called the number on the discharge
instructions to speak with a doCtor. (R. p. 310, 11. 16-22). M. Fay spoke with someone
and told-the person that Mrs. Fay had a fever of 101.3° to 101.6° and “relayed everything
that happened, and she had these chills, what should we do.” (R.p.310,1.24 -p. 311, 1.
7). Mr. Fay was told to give Mrs. Fay pain medication, lots of fluids. and follow up with
the urologist the next day (Monday). (R. p. 311, 1L. 7-10). The person added “if you think
you need to come in then bring her in.” (R. p. 311, 1I. 10-12, 18-22). By that time Mrs..
Fay was feeling better and decided to wait for the appointment the following morning. (R.
p- 311, 1. 25 - p. 312, 1. 20). Neither 6fthem felt any urgency to go to the ER. (R. p. 313, -
11. 2-‘1 1). Mr. Fay stafed,’ “If they had told me it was an emergeﬁcy, if I knew it was an-
emergency [ would have went to the hospital.” (R. p. 316, 11. 8-10). Mr. Fay did not have
“a clue” that Mrs. Fay was in an emergency situation, adding:

Again, he never told me - - Dr. Law never said fever, chills, you

got to come in right away, oh, my gosh it’s an emergency, never, never

once. We’ve all been to doctors. Does anybody ever see that happening, 1

doubt it. Too, when the nurse gave us the discharge instructions again,

what happens, they come in, you get the discharge instructions, you need

to sign here, sign here, here’s your discharge. They don’t go over that, at

least I don’t ever recall that ever, and that was just how it is. It wasn’t like

it was careless and, and - - it just was like a normal routine thing for them.

They gave us the discharge papers, he did come and say ... Dr. Young and

I talked, with the pain management, her age, her health, she should be
okay till Monday, and he did say you need to follow up, you know, on
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Monday because if you don’t there could be problems and complications
with a kidney sto - - that’s what he told me, and I remember specifically
him saying that, thinking, oh, man, we’re not going to wait, you know,
cause - - and again, I think back to a year prior, with the other kidney
stone, that - - | mean she had already passed it but this one she still had so
I mean, you know, I knew it was important, we had to make sure we
called, and that’s why on Monday we did call at 8:30.

(R. p.l 316, 1. 15- p. 317, 1. 14). Thus, it was foreseeable that Mrs. Fay’s condition might
deteriorate and Mr. Fay was instructed to call with concerhs, which he did. Based upon
the instructions he received,’th‘e‘Fays waited until they could see Dr. Young on Monday

morning. Thus, any intervening fault on their part, if any, would not supersede Dr. Law’s

- negligence in this case. .

Furthermore, the question of whether Mr. or Mrs. Fay’s actions intervened and
superseded Dr. Law’s negligence was for thejury to decide. Keeter v. Alp‘ine‘ Towers
Intern., Inc.,399.S.C. 179, 730 S.E.2d 890 (Ct. App. 2012). See also Ramey v. Carolina
Life Ins. Co., 244 S.C. 16,135 S.E.2d 362 (1964) (whether or not an interveniﬁg act is
foreseeable so that it does not break the chain of proximate cause between the defendant’s
actions and the plaintiff’s harm is a matter for the jury). By finding in favor of Mr Fay,
the _] ury necessarily found the actions pf Mr. aﬁd Mrs. Fay were foreseéaiqle? and t:herefore
the chain of causation was not 1tl>roken to insulate Dr. Law from liability. Keeter; -at 194‘,‘
730 S.E.2d at 898 (citing ’C;ody P. v. Bank ofAné., N.A.,3958.C. 611, 621—22, 720 S.E.2d |
473,479 (Ct. App.2011) (“iny in rare or exceptional cases may the question olf
proximate cause be decided as a matter of law.... If there may be a fair difference of
opinion regarding whose act proximétely caused thel injury, then the question of

proximate cause must be submitted to the jury.”)).
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Accordingly, if the Court reaches this issue, the Court should affirm the trial

court’s denial of Dr. Law’s motion for JNOV on these gfounds.

IIl. THE CIRCUIT COURT CORRECTLY DENIED DR. LAW’S MOTION FOR JNOV

BECAUSE WHEN VIEWED MOST FAVORABLY FOR MR. FAY, THE EVIDENCE

DOES NOT ESTABLISH MR. FAY’S DEGREE OF FAULT EXCEEDED FIFTY

PERCENT SO AS TO BAR THE WRONGFUL DEATH AND SURVIVAL CLAIMS

Dr. Law conﬁends that the only evidence in the record on appealv Establis}iés-tilat
~ any negligence on his fault was outweighed by the negligenc‘e. of Mr. Flay. Dr. LavE
contends that the only evidence in the record “demonstrates cqnclusively that if tfle Fays
had followed the discharge jnstructioﬁs to take Mrs. Fa_y back tb the emergency |
department>i'f she déveloped aEy fevers or chills, then she would not have died.” (Dr. LaEv
App. Br. p. 12). Dr. Law asserts thié precludes subritting this case to the jury. This
argument shEuld not be persuasive.

When reviewing the trial court’s ruling on a motion for a directed V_erdict ora
JNOV, this Court must apply‘ the same Etandard as the trial court by viewing the evicience '
and all reasonable infe}eﬁces in the light most favorab_‘le. to the 'nonmoving party. Ela)n V.
S.C. Dep’t of Transp., 361 S.C. 9, 602 S.E.2d 772 (2004). The trial court must deny a-
motion for ‘a directed verdict or INOV if the eE/idence yields more than one r;easonab_le
inference or its inference is in doubt. Strange v. S.C. Dep 't of Highways & Pub. Transp.,
314 SC 427,445 S.E.2d 439 (1994). Moreovér, "‘[a] Enotion f9r JNOV may bé granted

only if no reasonable jury could have reached the challenged verdict.” Gastineau v.

Murphy, 331 S.C. 565,‘568, 503 S.E.2d 712, 713 (1998). An appellate court will reverse
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the trial court’s mlihg \iny. if no evidence supports the ruling below. Welch v. Epstein,
342 8.C. 279, 536 S.E.2d 408 (Ct. App.2000). Iﬁ deciding such motions, neither the trial
court nor the appellate court has the au-thority to decide credibility issues or to resolve
conflicts in the testimony or.the evidence. /d. at 300, 536 S.E.2d at 419.

.In support Qf his argument, Dr. Law presents the evidence in the light most
favorable to himself (App; Br. pp. 10-14), which is not appropriate under this Court’s
standard of review. Insteaa, this Court must Vliew the evidence as well as all reasonable
infgrénces therefrom in a light most favorable to Mr. Fay. Viewed in that manner, the trial
court correctly denied Dr Law’s motion.

Mr. Fay testified as follows. Mrs. Fay woke up in pain early Saturday morrﬁng.
(R. p. 281, 11. 22-23; p- 283, 11 671 1). She was experiencing abdominal and back pain. (R.
p- 292, 1. 5-7). She recognized the pain because she had. had a kidney stone once before.
(R.p.281,1.25-p.282,1. 7). Mr Fay téok her to the hospital about ten minutes away
| ~and fhey arrived arpund 8:00 a.m. (R.p.283,1.12 -.p. 284, 1. 9). This was about a flalf of
an hoq\r after she f\.}oke that morning. (R. p. 292, 11. 12-14).

_After- ﬁ.lling. éut the insurance forms, Mrs. Fay'we‘nt into a room to change into a
gown, and then Mr. Fay and Dr. La§v went in together; (R. p. 286, 11. 3-9). Mrs. Fay was
takeﬁ for an X-r.ay‘ and when Dr. Law showed Mr. Law the X-Ray he said
“congratulations, it”s-a kidney stone.” (R. p. 286, il. 15-22). The staff then ‘did. a urinalysis
exam and Mr. Fay stepped out of the room as they catheterized Mrs. Fay. (R. p. 287, 1L. 5-
12). Once the urinalysis results came back, Dr. Law came into thc room and said the

results seemed “odd” as it came back “very clean, there’s no bacteria, no blood, it came
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back too élean, it seemed a little odd to him, and then that’sdwhen he wanted to doa CT
scan....’.’ (R.p.287,1.23 - p. 288, 1. 2; p. 293, 11. 7-8; p. 348, 11. 15-17).

Eventually Dr. Law came intp the room and mentioned he had spoken with Dr.
Young, the uroloéist on call. (R. p. 289, 1l. 17-19). Dr. Law said he and Dr. Young
“agreed that based on Kelly’s heglth, being [young], healthy, and he pain_manégemgnt,
that she would be okay till Monday to release her and follow up With the urologist ;n
Monday.” (R. p. 289, 11. 19-22; p 290, 11. 4-7; p. 317, ll.i 3-i4). Dr. Law told Mr. Fay thét
the main concern was Mrs. Fay’s pain, érid if they could control her pain she could wait
until Monday. (R.p. 290, 11. 7-11; p. 294, 11. 12-19). Mrs. Fay felf much better after she
received an IV 0f Dilaudid. (R. p. 293, 11. 13-16; p. 339, 11. 2-8). | |

Mr. Fay does not have medical training. (R. p. 290,- 1l. 12-15). Mr. Fay was
unav;/are that a fever and a kidney stone was an emergency. (R. p. 287, 1l. 13-16). Mr. Fay
did not know the signiﬁcance of the urine tests t‘hat Dr. Law discussed with hirﬁ. (R. p.
293, 11. 8-12). He also did not know that a kidney stone'vﬁth an infection was an
emergency. (R. p 287, 11. 17-20). He stated, “I had never heard of ... sémebody dying
‘from a kidney stone before. I didn’t know it was possible. I just tﬁoughf they were"reéliy
painful but something you got through.” (R. p. 290, 11. 22-25). Mr. Fay did not have “a
clue” that Mrs. Fay might vbe in an emergency situation. (R. p. 316, 11. 15-17). No one at -
the hospital mentioned “it was an obstructing kidnéy éthe” and that Mrs. Fay was
“leaking urine oﬁt into her retroperitoneal cavity.” (R. p. 387, 1l. 2-16). There was nothing
~ that led Mr. Fay to believe Mrs. Fay had anything other than “a simple kidney stone.” (R.

p. 386, 11. 15-22).

-33-



Although the medical records indicated Dr. Law had advised him to return to the
ER Department “immediately” if Mrs. Fay’s experienced increased pain, increased-
nausea,A Vomitihg, any fevers or chills, Mr. Fay recounted his version of the conversation.
(R.p. 29.4,‘11. 3-19). The primary concern was pain management. Dr. Law told Mr. Fay:

don’t wait a week, don’t wait two weeks, this is important, because if not

the kidney stone could cause a problem, it’s a larger stone she’s probably

going to need...lithotripsy, but don’t wait long because there could be

complications, and ... you need to call on Monday, but any of that - - he

never said any of that. His thing was pain management.
(R. p. 294, 11. 13-19; p. 303, 1. 4-16; p. 306, 11. 4-14; p. 364, 11. 22-24; 365, 1. 6-10). Dr.
Law advise'd them to follow up with the urology for the lithotripsy. (R. p. 294, 1. 23-p.
295, 1. 1). |

Mr. Fay did not recall Dr. Law speaking priva&ely witﬁ Mrs. Fay. (R. p. 294, 11. 2--
14). No one, n;Jt even Dr. Law, advised Mr. Fay that a fever was an emergency aﬁd he
“had to get Ms. Fay back to the ER immediately. (R. p. 302, 1. 7-20). No one ever
stressed to Mr. Fay that “fever énd a kidnéy stone could cause Kelly to die.” (R. p. 302, 11.

7 A

21-23). No sense of urgency was every pressed upon them in any way about returning to
the ER immediately if Mrs. Fay had a fevér; (R.p.302,1.24 - p. 303, 1. 16).

. Mr. Fay stated that although the medicél record indicates Mrs. Fay’s temperature
was taken Wfl_ich indicated 98.1°, Mr. Fay was not in the room and never saw anyone take
her temperati}re. (R.p. 285,11. 17-23; p. 295, 1. 22 - p. 296, 1. 5; p. 345, 11. 13-15). He
agreed that he was not with Mrs. Fay vduringAtriage as he waé checking her in with the

insurance. (R. p. 296, 1l. 4-9). Interestingly, when Mr. Fay was cross-examined about

Mrs. Fay’s records he agreed that the records reflected that readings were taken on several
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vital signs (blood pressure, pulse and respiration) but there was no mention of
temperature after the initial reading taken at intake. (R. p. 345,11. 13-15; p. 348, 11. 4-6; p.
-349, 1. 9-11). |
M. Fay stated the nurse gave 'Fhem the discharge instructions and Mrs. Fay signed
them. (R. p. 296, 11. 13-14). The nurse “never went line by line” over the instructions. (R.
' p 303, ll.. 10-12; p. 316, 1. 21 - p. 317, 1. 2). Mrs. Fay retrieved her own blood samples
from the examination room and handed them to the nursés at the station (R. p. 288,1. 19 -
p.289,1. 12; p. 296, 1l. 14-15), and the nurse gave Mrs. Fay a note to be out of work. (R.
p. 296, 11. 15-17). The nurse told the Fays “to follow up with Dr. Young‘ on Monday, he
was aware of the case, call at 8:30, and Dr. Law did say...éall at 8:30, you need to call on
,Mor}day, and it’s impértant not to let this go out; you need to call Dr. Young ‘cause he’s
éware of the case.” (R. p. 297, 11. 2-6; p. 306, 11. 4-8):. Dr. Law also advised Mr. Fay to
call Dr. Young’s office af 8:30 a.m. on Monday. (R. p. 359, 11. 6-10). The staff gave the
Fays Dr. Young’s telephqne number. (R. p. 297, 1I. 10-13). |
The next day, Sunday, Mr. ‘Fa'y read the dis-charge instructions again which
provided, “if you do not contiriué to improve or your condition worsens please @ your
doctor or the emergency room right away so you can be exafnined.” (R. p. 297, 11. 14-20)
(emphasis addéd). The instru_ctions provided a telephone number and stated, “instructionsv
‘for Fay, Kelly. Please call us if you have ahy questions about your ﬁledical problem.
We’re here to serve you.” (R. p. 299, 11.'4-8; p. 338, 11. 4;9). The instructions generally
described kidney stones (R. p. 299, 1. 11- p. 300, 1. 5) and added, “call or go to the

emergency room right away if you develop fever, more intense pain, or repeated
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vomiting.” (R. p. 300, 11. 6-16).

When the Fays left the ER they went to fill the prescription for pain medication
they had been given. (R. p. 300, 1. 20-25). As they were walking out of the ER to the car
Mrs. Fay “was a little flush, a little red, she looked a little warm.” (R. p.. 301, IL. 4-9; p.
337,11. 12-13; p. 363, 11. 7-20; p. 385, 11. 10-15). Mr. Fay drove to Wal-Mart, and Mrs.

_ Fay stayed in the car while Mr. Fay-dropped the prescription off at the bharmacy. (R. p.
301, 1. 10-13). He then drove her home, got her settled, and then returned té Wal-Mart to
get the prescription. (R. p. 301, 1I. 14-17). When Mr. 'F.ay returned home with the
prescription about 45 to 50 minutes had elapsed since they left the ER. (R. p. 301, 1: 18 -
p. 302, L 6).

‘M. Fay gave Mrs. Fay her first pain pill and she told him she felt hot. (R. p. 307,
I1. 10-13). Mr. Fay took her temperature several times during the weekend and it was
vbetweer‘l 101.3° and 101.6°. (R. p. 307, 1L. 13-19; p. 365‘, 11. 19-25). When asked if that

- concerned him, Mr. Fay stated:

No, cause I didn’t know - - when we left with the discharge instructions,
while it said that nobody said that to me specifically. If they said it to
Kelly I don’t know, I didn’t hear, and she didn’t say anything to me, so I

- didn’t know.... My thoughts were when we left she must have had the
fever, and they must have known then, otherwise - - you know, I don’t
know, but it didn’t concern me because it wasn’t at a - - I don’t know at
what point is a high fever, what point’s a low fever to the doctors, you
know. I know that it’s a fever but I don’t know that - - is that emergency,
is that - - I don’t know, so it wasn’t overly alarming. It was just yet a fever;
we had just come from the hospital, would they have known, was our
thoughts.

(R. p.‘ 307,1.20 - p. 308, 1. 8). Although Mrs. Fay had nausea and vomited on Sunday, the

instructions warned that this was a side effect of the narcotics. (R. p. 308, 1. 9-25).
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About 8:30 a.m. on Sunday Mrs. Fay woke Mr. F ay up screaming because she had
“the shakes.” (R. p. 309, 11. 9-12). She was shivering and had chills. (R. p. 309, 11. 17-25).
The chills subsided after about 15 minutes. (R. p. 310, 11.:1-2). About .an hour later she
had a similar episode that lasted 10 minutes. (R. p. 310, 1l. 6-11). They looked at the
discharge instructions and saw they mentioned nausea and chills. (R.p. 310, 11. 11-14).
Mr. Fay noted the instructions said to call so he called and asked to speak with the doctor
on call. (R. p. 310, 11. 16-19). Mr. Fay explained to the person on the phone that they had
been there the day before for Mrs. Fay’s kidney stone, she had seen Dr. Law, she received
pain medication, she was supposed to follow up with the urologist, and Sﬁe had a fever of
101“.3° to 101.6°. (R. p. 310, 1. 24 - p. 311, 1. 4). Mr. Fay stated:

their response was, you need to follow up - - first take the pain medicine |

for pain as needed, drink lots of fluids, that’s important, follow up with the

urologist on Monday, and if you think you need to come in, or if she thinks

she needs to come in then bring her in, and that was the gist of the phone =

call. It wasn’t very long. I don’t know if she ever identified herself. 'm

sure if she said her name it just escaped me at the time cause I ... didn’t

think to write it down, and then that was the end of that phone call.
(R. p. 311, 1L. 7-22; p. 320, 1l. 12-16). The person did not tell Mr Fay that the situation
was an emergency. (R. p. 313, 1I. 6-8). The telephone call was at.about 10:30 a.m. (R. p. 4
313,11 12-17).

Mrs. Fay was better at that time and took a shower. (R. p. 311, 1. 23 - p. 312, L. 4)
She informed Mr. Fay that she was feeling better and she thoﬁght the chills may have
broken up the kidney stone. (R. p. 312, 1l. 8-13). She wanted “to wait on going to the

hospital”_tb see if the chills happened again. (R. p. 312, 11. 15-20; p 340,1. 18 -p. 342, 1.

1; p. 381, 1. 1-3). They believed they would see Dr. Young on Monday morning. (R. p.
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312,121 - p: 313, L. 1). They did not feel any sense of urgency at that time. (R. p. 313, 1L
2-11). Mr. Fay took Mrs. Fay’s temperature séyeral times that day and it remained h
betwéen 101.1° and 101.3°. (R. p. 315, 11. 1-8).
Some friends came over on Sunday to Watch football games with the Fays. (R. p.
315, 11. 11-19). Mrs. Fay did not feel like joining them beéause she was in sweats and
-“her hair was all whatéVer from lying down....” (R. p. 315, 11. 22-25; p. 321, 11. 6-8). Mr.
Fay stated, “haci they told me it vx.fas' an emergeﬁcy, if I knew if was an emergency | would
- have wept to the hospital.” (R. p. 316, 11. 8-10). Dr. Law never advised them that it was
an emergency or that fevey a{nd chills meant “you got to come.in right away....” (R. p. 316,
11. 18-20). |
- Afte.r the friends left Mrs. Fay did not eat. (R. p. 317, 1. 15-17). She had stopped
tgkihg the pain medication bé;ause she thought it was making her nauseous. (R. p. 319, 11.
5-10; p. 335, 1. 2‘i -p. 340,1. 14). Aiso, her pain was about the same as when she got
Home from the hospital. (R; p. 319, 11. 9-15; p. 339, 1l. 9-13). Mrs. Fay ate some soup the
frjends had brought and she felt better.‘ (R. p. 319, 11. 17-23). They both believed she was . |
"gAettir‘.lg be‘&er. R. p. 319,‘1. 25 -p. 320, L 3). Becauéé it was late on Sundéy ‘night they felt
they could wait until Monday mofning to see the urdlogist. (R.' p.d 320, 11. 5-11).

The next morning the Fays woke up around 8:00 a.m. (R; p. 323,11. 7-8). Mr. Fay
called the urologist at 8:30 a.m. but was told Dr. Young was not available because he had
| surgery and could not fit them into his schedule. (R. p. 323, 11 7-165. Mr. Fay advised the
person that:

we were referred there from Saturday, he’s aware of the case and we were
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told to call and ask.;.speciﬁcally for him, and she said, okay, well let me
check, and she goes, well he can see you at three and I said, okay, 3
o’clock, and she goes 3 o’clock is good, and I said do I need to bring
anything...should I bring the stuff from South Strand and she said, yes,
pick up the x-rays, and so that was it, that was the end of the phone call as
far as talking to the doctor_’s office.
(R. p. 323, 11. 17-25).
Mrs. Fay did' not}seem to be in any danger at the time. (R. p. 324, 1l. 15-17). Mrs.
Fay seemed :groggy and tired, but had washed up and gotten ;eady for the day. (R. p. 324, |
‘1. 1-9). Mr. Fay took her temperature and it was the same as it had Been all weekend. (R.
p. 324, 11. 19-20; p. 383, 11. 5-10). She laid down and said she would be fine. (R. p. 324,
1. 9-10). Mr. Fay told her he would pick hef up at 2:00 p.m., they would go get the X-
rays, and then go to Grand Strand Urology. (R. p. 324, 11. 11-13; p. 325, 11. 1-4).. |
Mr. Fay then got ready- for work. (R. p. 324, 11. 13-14). Nothing seemed abnormal
when he left ét 9::30 a.m. R.p. 324,. 11. 23-24;p. 325, 1. 6). This was the lastvtime Mr. Fay )
spoke with Mrs. Fay. (R‘.v p. 325, 11. 3-4).
Mr. Fay called the house several times but Mrs. Fay ‘did not answer. (R. p. 3A25, 1.
6-17; p. 383, 1L, 21-23). He assumed she was éleepihg and would be fine. (R. p. 325, il. 7-
14; p. 384, 11. 1-2). Mr. Fay left work at 1:30 p.m. to go check én Mrs. Fay. (R. p. 325, 1.
22-24). When he arrived Mrs. Fay was laying on the couch, convulsing and gagging. (R.
p. 326, 1l. 1-4). She was unconscious and had defecated and urinatea on herself. (R. p. |
326, 11.,4-5). Mr. Fay grabbed her to the floor and notic;ed she was choking. (R. p. 326, 1l.

6-9). He then called “9-1-1.” (R. p. 326, 11. 10-11).

The emergency personnel arrived, placed Mrs. Fay on-a gurney, and drove on to
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- Grand Strand. (R. p. 326,‘ 11. 13-21). Mr. Fay felt “shell shocked.” (R. p. 326, 11. 21-22).
He changed his clothes and then drove to the hospital. (R. p. 327, 11. 3-8). He began
calling family and friends to tell them what was happening —vhe call{ed the friends who
- had come over the day before, and they came to the ER to sit with hinl. (R. p-326, 1 15-
p. 327, 1. i; p 332, 1. 3‘:45. The‘ treating physician, Dr. Chi, came out to take a history and -
was concerned Mrs. Fa}r rnaynhave meningitis. (R. p 328, 11. 1-22;-p. 329, L. 15 - p. 330, 1
7. Dr Larzv was also present at the ER; (R. p. 329, 1l. 7-9; p. .331,.11. 7-1 1). Dr. Law said
to him, “I’rn serry, Mr. Fay, | d,fdn’tthink this would happen, I didn’t expect this to |
happen.” (R. p. 329, 11. 1 1-13‘).‘Dr4. Law “seemed at a general loss of words, like
shocked.” (R p. 329, 11‘. 713.->14). .
| | Tne rnedieal personneI' indneed Mrs. Fay int‘o a corna and attempted to “cool her
down.”‘(R. p- 332, ll.‘5-7). She was not responsive. (R.p. 332,11 l17-19).- During.the :
nlght Mrs. Fay “coded” twice. (R p-. 332 1. 22 p 333,1. 16). Mrs Fay did not recover
| from the-second code. (R. p. 333, 1.15-16). |
U_nder South Cerolme S comparatwe neéligence system, all forms of conduct |
- amounting to negiig“ence in any t"orrn, ineluding, but not l-imited“'to, orctinary negligence,
gross negligence? and reckless, willful, or wanton conduct, may be eomparect to and offset
by any cenduct that'falls_ slrort of con?luct intended to cause injury or damege. Berberich
v. Jack, 392 S.C. 278,. 709SE2d 607 (2011). In a comparative negligence case, the trial
~ court should grant the‘ motion for a-directed verdict if the sole reasonable inference from
the ev1dence is the non- mevmg partyAs neghgence exceeded fifty percent Bloom v.

Ravozra 339 S.C. 417, 529 S.E. 2d 710 (2000). Because the term is relatlve and
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dependant on the facts of a particular case, comparing the negligence of two parties is
ordinarily a question of fact for the jury. Creech v. South Carolina Wildlife and Mqrine :
Res. Dep’t, 328 S.C. 24, 32, 491 S.E.2d 571, 575 (1997); Mahaffey v. Ahl, 264 S.C. 241,
214 S.E.2d 119 (1975). See also Cothran v. Brown, 357 S.C. 210, 592 S.E.2d 629 (2004)
(plaintiff s negligence, undef a theory of.comparative negliéence, is a question for the
jury). For these reasons, the Supreme Court is reticent to endorse directed Verdiéts in
cases in\'/olving comparative negligence. Thomasko v. Poole;. 349 SC 7,561 S.E.2d 597
(2002);

Dr. Law cites to three cases in support of its assertion that tﬁe only reasonable
inference in this case is that the Fays’ negligqnce exceeded that of Dr. Law asa matfér of
law. See Bloom v. Ravoira; Hopsonv. Clary, 321 S.C. 312, 468 S.E.2d 305 (Ct. App.
19965;Bass v. Gopal, Inc., 384 S.C. 38, 680 S.E.2d 917 (Ct. App. 2009), affirmed on
other grounds Ba;vs v. Gopal, Inc., 395 S.C. 129, 716.S.E.2d 910 (2011). Each of these
caées, however; are meaningfully distinct from this case. | |

In Hopson, plaintiff was driving down a street Vand defendant was driving behind
her. Plaintiff slowed ciown, pulléd toi the right, and then aﬁempted' a U-kturn. Defendant’s
vehicle collided with plaintiff’s vehicle. The trial court granted a directed verdict for
defendant finding, as a matter of law, that plaintiﬁ’s own .negligen(':e was greater than any
potential negligence by dé;fendant. In affirming, the Court of Appeals found the evidence
showed “Hopson attempted an inherently precarious maneuver without ascertaining
whether she could do so safely.” Hop&on, at 315, 468 AS.E.Zd‘ at 308. Importantly, the

plaintiff “conceded she was at fault,” but argued that defendant was at fault as well in
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attempting to go beyond the yellow lines to pass her and in speeding. Hopson, at 314, 468
S.E.2d at 307. Further, plaintiff “failed to present any evidence Clary’s speed was a
proximate cause.of the accident.” Id,, at 315, 468 S:E.2d at 307. There was alsp no
evidence offered tha;[ defendant actually crossed the double yellow line. Id. The Court of
Appeals concluded “we find Hépson sirﬂply failed to pre;sent ariy evidence establishing
negligence on the part of Clary.”‘ld.,.at 316,468 S.E.2d at 308. The Court édded that
even if Clary Waé guilty of some negliéent act, Hopson’s own negliéence as é mat‘ger'of
law was greater than any negligence attributable to Clary and “the more detérm'i‘naﬁvye‘ ‘
factor in causing the accident.” /d.

Unlike Hopson, Mr. Fay presented some evidence of Dr. Law’s negligence, as
outlined above. Furthermore, the jury assessed fault against the plaintiff, Mrs: Fay, of 4%. |
Fay presented evidence sufficient to ovércome Dr. Law’s contention that the only |

: inferénce was that his neéligence exceeded Dr. Law’s fault as a matter of law.

In Bloom, a pedestrian was struck by a driver when the pédestrian jay-waiked
acfoss Meeting Street in Charleston in a misty rain after dark (6:30 p.m. in De'cem.ber)‘.‘
The pedéstrian was wearing a dark jacket a jeans. He looked left then riéht, but did not
look left again before running into the street from between two parked cars, and he was

- struck immediately. The trial court granted summary judgment in favor of the driiver
because the only evidence presented was that the pedestrian was at fault for éntering the
street quickly and without warning to the drivers. Although the Court of Appeals
reversed, the Supreme Court granted review and reversed, stating “any factual issues

which might exist as to Ravoira’s fault in this accident cannot alter the inescapable
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conclusion that, as a matter of law, Bloom’s fault exceeded fifty percent.” 339 S.C. at
424? 529'S.E.2d at 714. The only evidence was that Bloom violated the jaywalking
statute; failed to keep a proper lookout, and failed to yield to the right-of-way of vehicles ~
in the roadway. The Court assumed sorne fault on Ravoira’s part, but held the evidence
showed that Bloom was more than fifty percen£ negligent. Citing Hopson, the Court held
“where evidence of the plajntiff’s greater negligence is overwhelming, evidence of slight
negligence on the pgrt of the defendant is simply ﬁot enough for a case to go to? the jury.”
1d

| Unlike Bloom, the evidence in this case does not yield to only one inference, that
| ‘1s, that any fault by Mrs. Fay exceeded Dr. Law’s fault as a matter of lavx'/.‘Ther,e ;Jv;s no
causative violation of an applicable saf¢ty s;amte, nor was the evidence only susceptible
of Mrs. Fay’s greater negligence as opposed to Dr. Law’s “slight” negligence. The Jury in
this case found Dr. Law’s negligence exceeded any fault by Mrls. Fay.

‘F'inally, Dr. Law cites to Bass v. Gopal, Inc., 384 S.C. 238, 680 S.E.2d 917 (Ct. |
App. 2009), Bass was a guest in a motel owned by Gopal, Inc. A sfranger répeaiedly |
knocked on the door, and the third time Bass wentv oﬁtsiae and confronted the stranger.
The stranger demanded money but Bass refused, and the stranger ‘shot Bass. Bass sued
Gopal fbr failing to provide adequéte security. The frial court granted summary judgment,
however, finding Gopal owed no duty and that Bass’s negligeﬁce exceeded any
negligence by Gopal. The Court of Appeals affirmed, noting that Bass’s own expert
admitted that Bass would have stayed safe in Ejs room and he should have"stayed in his

room and telephoned assistance. The Court added that “there was no probative evidence
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that Gopal ... breached any duty of care to Bass. Based on the foregoing, the only
reasonable inference that may be drawn from the evidence is that Bass’ negligence in
stepping outside of his room and confronting the assailant exceeded einy possible -
innkeeper negligence.” 384 S.C. at 247, 680 S.E.2d at 922.

The Supreme Court granted review and affirmed. Bass.v. Gopal, Inc., 395 S.C.

. 129,716 STE.2d 910-(2011). The Ccurt first stated that the facts were undispnted,‘and
affirmed the finding that Gopal’did not have a duty to protect Bass fronl the criminal act
- of a third party because there was nc evidence of a “foreseeable” risk of harm under the
“:balancing approach” to.whe'ther a business owner has a duty io protect its invitees from
criminal acts of tliird parties. Justice Pleicones concurred in result and would have
afﬁrrned “on the ground that petitioner’s negligence in leaving the safety of his rnotel ,
room exceeded respondent’s negliéence, if any, as a matter of law, citing to Bass.

What is clear is that the tiial court, the Court of Appeals and the Suprerne Court
all fell that there was “no evidence of a duty the hotel owed to the guest in I?ass. In this.
case, however, it is undisputed that Dr. Law ovved the Fays a dnty of care.

;4' Further, there was nc evidence of any negligence by the hotel in Bass, but if there
were, the only evidence was that the acticns by the guest in leaving his room essentially
superseded any fault by the hotel. That is, the only evidence was that liad plaintiff not left
“the safety of his room” he vvould not have been hurt no matter how much the hotel may-
‘have been at fault. In this case, although the jury assigned some fault to Misi Fay, the jury
found Dr. Law’s fault exceeded Mrs. Fay’s fault. Mrs. Fay presented evidence through

expert and lay testimony that Dr. Law breached the applicable standard of care, and that
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breach proximately caused Kelly Fay’s death.

In sum, none of the cases Dr. Law cites supports his argument that the only
reasqnable inference to be drawn from the evidence, even when viewed most favorably
for the Fays, is that Kelly Fay’s negligence exceeded Dr. Law’s fault.

Assuming this issue is properly preserved, the trial court. propeﬂy denied Dr.

Law’s motion for JNOV, and this Court should affirm.

IV. THE CIRCUIT COURT CORRECTLY DENIED DR. LAW’S MOTION FOR A NEW
TRIAL ON THE GROUND THAT THE CIRCUIT COURT ERRONEOUSLY EXCLUDED
EVIDENCE OF MR. FAY’S EXTRAMARITAL AFFAIR
Dr. Law contends the trial court erred in excluding evidence of Mr. Fay’s

admitted extramarital affair which Dr. Law contends was relevant to the issﬁe of damages

recoverable in a wrongful death case. (Dr. Law App. Br. pp. 14-18). The Court should not
~ find this argument persuasive.

To begin with, this issue is not preserved. As Dr. Law points out, the trial court
granted Mr. Fay’s motion in limine to exclude any evidence of an ackndwledged
extramarital affair that occurred in 1999. (Dr. Law App. Br. p. 14). That motion was
made prior to the opening statements and the trial court took it under advisement. (R. p.
132, 1. 23 - p. 140, 1. 23). Following opening statements, the trial court made the
‘ following ruling:

There has also been an issue of whether or not the Plaintiff’s
-alleged affair can be brought into evidence on the issue of credibility and
believability. I'm going to deny the Defendants the right to bring that

evidence in, and exclude that evidence. I do that for this reason, it’s clear
from the opening arguments that this case is really about liability. It’s not
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about damages. This issue of an affair really goes to damages, in the

Court’s opinion, and whether or not the loss of the spouse is as great as

one may perceive that it is. This is not for the Court to say, this is just how.

I believe — in other words what I’'m saying is, the Court is not saying that if

there was an affair the loss is less. That’s not an appropriate analysis. I'm

just simply saying that that issue goes mainly to damages, not really to

liability, but if it does go to liability, if the Defendants take the position

that the truth of Mr. Fay and the reliability is directly an issue, credib_ility

and reliability are directly an issue, I find under Rule 403 that that is so

prejudicial that it is inappropriate because it is of minimal probative value,

but high prejudicial value, and thus I’'m going to exclude it.
(R. p. 258, 1. 10.- p. 259, 1. 4). Although Dr. Young (R. p. 388,1. 17 - p; 389,1.21)and
Grand Strand (R. p. 390, 11. 12-19) both raised the issue later in the trial and Grand Strand

proffered some evidence on the issue (R. p. 138,1.7 - p. 139, 1. 8), at no point did Dr.

Law profter any evidence on this issue. “

Dr. Law’s failure to proffer the evidence during the trial means that this issue is

not preserved for review. A ruling on a motion in [imine is.-generally not considered a

final order on the admissibility of evidence. See, e.g. State v. Floyd, 295 S.C. 518, 369
S.E.2d 842 (1988) (rulings in limine do not constitute final determinations on
admissibility of evidence). This is because a ruling on a motion in limine is ‘subject to
change based upon developments during the trial. State v. Smith, 383 S.C. 159, 679
S.E.2d 176 (2009). This is true even as to rulings that grant a motion in limine. See South
Carolina Dept. of Highways and Public Transp. v. Galbreath, 315 S.C. 82, 83 n. 2,431
S.E.2d 625, 627 n. 2 (Ct. App. 1993) (even where a motion in limine is granted, it is not
the final ruling on the admissibility of the evidence; appellant must proffer the excluded

evidence at trial).

In this case, Mr. Fay moved in limine to exclude the evidence and the trial court
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granted that motion. When Mr. Fay testified, there was no attempt by Dr. Law to proffer
what the evidence would have been had the trial court permitted the examination
regarding the affair. There was also no profter by Dr. Law of any other evidence of the
1999 extramarital affair. This failure is fatal to preservation of any argument by Dr. Law
about the in limine ruling. South Carolina Dept. of Highways and Public Transp. v.
Galbreath. )

Insofar as the co-defendants, Dr. Young and Grand Strand, may have proffered
argufnent on what the-evidAence they would have pursued would have beep, Dr. Law
cannot benefit from their arguments. Cf., e.g., Tupper v. Dorchester County, 326 S.C.
318, 487 S.E.2d 187, 190 n. 3 (1997) (appellant cannot bootstrap an issue for appeal b);
way of a co-defendant’s objection); Seasi.de. Resorts, Inc. v. Club Car, Inc., 308 S.C. 47‘,
416 S.E.2d 655 (Ct. App. 1992) (whére record did not indicate litigants stipulated before
or during trial that obj ectioﬁ of one defense att‘omelynwould be objection of all issue of

. admissibility of evidence 'nof presewed for épbeal). Seé. also State v. Carriker, 269 S.C.
555,' 555, 238 S.E.2d 678, 678 (1977) (a party may not use the objection of another party
to gain appellate review of an issue). |

F lirthermore, Dr. Law does not challenge the trial court’s Rule 403 analysis. In
fact, there is simply no mention of the Rule 403, SCRE, analysis in Dr. Law’s brief. See
Hunter v. Stap'les, 335 S.C. 93,515 S.E.2d 261 (Ct. App. 1999) (indicaﬁng issue
regarding Rule 403 balancing not préserved where not mentioned in opening brief and
mentioﬁed for first time in reply brief). Because the trial court grounded its ruling in Rule

403, this argument is not preserved for appellate review.
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E\}en if preserved, the arguments on the merits should not be persuasive. The
‘Defendants sought to admit evidence of an extramarital affairer. Fay had in 1999 with a
‘ co;worker three years prior to Mrs. Fay’s death. Although Dr. Law did not proffer any
.sp'eciﬁcs about the affair, Mr. Fay’s counsel noted that the only evidence was that the
affgir was brief, Mr. Fay was not “céught” but insfead confessedﬁthe affair to Mfs. Fay,
they went to marriage counseling, and at the time of her death, the Fays ha& gottenilpast
Iheafifair and were once again happily mérried. (R'. p. 135, 1 1‘9”‘- p. 136,1. 5; p 138, l 10
L 140,17). | | -

| :Wh'ethe'r to admit or exciude this évidence was within the trial couri’s» sound
discretion. See Nofth Greenville College v. Sherman‘Const?uction Co., Inc. , 270 S.C.
| 553, 557, 243 S.E.v2d' 44.1, 442 (1978) (trial court has broad discretion to dgtermine the
' ;dmissibility of evidence, and its decisioﬁs are reverséd only when they constituté ‘ap |
labAuse of discretion that amounts.to an error of law).

South Carolina case law suppoﬁs the trial court’.s decision. In 'Woo‘ten v.'

Am;vpacher, a survival action, fhe Supreme Court noted that it had held evidenée of a
' ,dece‘asedv spouse’s réﬁa&iage was not admissible in a wrongful death action where the -
", issue was the widow’s or widé@er’s damag;cs. 279 S.C. 925’ 326,307 S.E.2d ‘232, 233
(1983), citing Smith v. Wells, 25.8 S.C. 316, 1 88 S.E.2d 470, 472 (197‘2)‘. Otherwise, the
" evidencé Wpﬁld require a speculative co@pﬁison of the merits of the ﬁrst'spouse and the
~ sécond spoﬁse. Wooten. See also Moultrie v. Medical University of Squth Carolina, 280
S.C. 159,311 S.E.2d 730(1984) (citing Smith and Wooten). Like the evidence‘of

remarriage in Wooten and Smith, the evidence that three years before Mrs. Fay’s death
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Mr. Fay had an extramérital affair would permit the jury to engage in speculation and
perhaps decide the case on an imbroper basis.

Next, the only proffer of evidence was that Mr. Fay confessed his infidelity and
Mrs. Fay forgavé him and condoned the action. Condonation means “forgiveness, express
or implied, by one Spouse for a breach of marital duty by the other.” Nemeth v. Nemeth,
325 S.C. 480; 481 S.E.2d 181 (Ct. App. 1997). It is the .fqrgiveness of an a1'1tecedent
matrimonial offense on'conditi.(')n that it shall not be repeated, and that the offender shall
thereafter treat the forgiving pafty with conjugal kindnesé. Nemeth, citing McLaughlin v.
McLaughlin, 244 SC 265, 136 S.E.2d 537 (1964). To establish condonation, there
generally must be proof of reconciliation, “which implies normal cohabitation of the
husband and wife in the family home.” angston v. Langston, 250 S.C. 363, 373, 157
S.E.2d 858, 863 (1967). | “

At the time of her death,‘Mrs. Fay was still married to Mr. Fay and was living in
the same homé with him. It was Mr; Fay who took Mrs. F ay to the emergency room for
* treatment on the fateful day in 2002. There is no question but that Mrs. Fay was madg
aware of the affair in Deéerﬁber 1999, and yet was still married and 1i§ing with Mr. Fay in
2002. It would have been speculation on the jury’s part to consider the details of an affair
three yéars earlier that by all accounts was known to the offended party, Mrs\. Fay, and
was condoned in the eyes of the law.

. Finally, the trial court’s decision‘ under Ruie 403‘, SCRE,. is sound. See Rule 403
(although relevant, é;/idence may be excluded if its probative value is substantially

outweighed by the danger of unfair prejudice). “Evidence is unfairly prejudicial if it has
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an undue tendency fo suggest a decision on an improper basis, such as an emotional one.”
State v. Wilson, 345 S.C. 1, 7, 545 S.E.2d 827, 830 (2001). The appellate court will .
uphold a trial court’s application of Rule 403 unless it finds the trial court has committed
ap abuse of discretion. Hunter v. Staples. This is true even if this Court may have reached
a different r_eéult. As this Court noted in Hunter:
* % * Even though we may have reached a different re'sullt', this:
alone is not sufficient to reverse the trial judge’s decision. See United
~ Statesv. Green, 887 F.2d 25, 27 (1st Cir.1989) (A trial judge’s decision
- regarding the comparative probative value and prejudicial effect of '
evidence should be reversed only in “exceptional circumstances.”); United
States v. Long, 574 F.2d 761 (3rd Cir.), cert. denied, 439 U.S. 985, 99 S.
Ct. 577, 58 L.Ed.2d 657 (1978) (A trial judge’s balancing decision under
Rule 403 should not be reversed simply because an appellate court
believes it would have decided the matter otherwise because of a differing -
view of the hlghly subjective factors of the probative value or the prejudice presented by -
“the evidence.); Id. at 767 (“If judicial self:restraint is ever desirable, it is when a Rule 403
analy51s of a trial court is reV1ewed by an appellate tribunal.”). -
Hinter, at 102-103, 515 S.E.2d at 266. Dr. Law does not make a compelling case that the
trial court abused its discretion in excluding the evidence under Rule 403. In fact, as
noted above Dr. Law does not even mention Rule 403 in his brief
Dr. Law cites to Countryman A County of Wznnebago 135 11l App 3d 384, 481 ¢
N.E. 2d 1255 (1985) as 1nstruct1ve on th1s issue. (Dr Law App Br pp. 16- 17)
) Countryman, however, is meanlngfully distinct from this case.
In Countryman, :the evidence the defendant sought to admit was that the decedenf
was having an affair with another woman at the time of his death and the decedent’s wife

fovund out about it. In fact, the Illinois Court phrased the issue as follows: “The narrow

question then is whether evidence that Margaret Countryman had found Richard
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Countryman in bed with another woman had any tendency to establish that the
consortium was worth less than if that event had not occurred.” 135 Ill. App.3d at 388,

481 N.E:2d at 1259. The Illinois Court of Appeals added:

In fact, the evidence was relevant on this issue regardless of which
side of the relationship is focused upon. First, it had some tendency to
establish that Mr. Countryman’s affection for his wife and the
companionship he was giving her were less than if the incident had never
occurred. His indiscretion, in other words, is some evidence that the
marriage may not have been an ideal one for him and so some evidence
that his contributions to the emotional, intangible aspects of the
relationship - may not have been of as much value as they might have been
without the indiscretion. The evidence thus, depending upon the weight
given to it by the trier of fact, could support a finding that the consortium
lost was less valuable than it would have been in the absence of the
evidence.

Second, it would be hard to overstate the potential corrosive effect
of finding one’s spouse in bed with another person on the feelings of the
finder. Reaction to it could be so extreme as to completely destroy the

~marriage or to profoundly change the nature of the relationship because of
a severe loss of affection and trust and a deep sense of hurt on the part of
the wronged spouse. While such extreme reactions are not inevitable, and
it is even possible that such an event would not harm a relationship under
some circumstances, there is a sufficient tendency forthe event to have
such an effect to make it relevant on the question of the value of the
consortium lost. '

135 111 App.3d at 388-389, 481 N.E.2d at- 1259.

| In this case, the only ev1dence was that the affair had occurred three years prior,
that Mr. Fay had confessed the affa1r to Mrs. Fay, and they had put the affair behind them
at the time Mrs. Fay died at the hands of the defendants. Unlike the situation in
Countryman, the affair was not ongoing and Mrs. Fay did not find Mr. Fay in bed with his
paramour. Tile trial coﬁrf appropriately excluded the evidence and denied the new‘trial.

Dr. Law also cites to Morales v. Superior Court, 99 Cal. App.3d 283, 160 Cal.

-51-



Rptr. 194 (1979) in support of his argument. (Dr. Law App. Br. p 17). Once again,
however, Morales is also meaningfully distinct from this case.

In Morales, tpe California appellate court had before it the ciuestion of whether the
husband in a suit for the wrongful death of his wife had to answer interrogatories -
regapding women with whom he had sexual _relations with during the marriage. As Dr. :
Law points out, the California Court of Appeals statgd: |

The question of whether extramarital sexual conduct affected the
relationship is one of fact to be decided by the trier of fact. Evidence of
such conduct is relevant to the nature of the personal relationship and thus
as to whether there was any loss of love, companionship, comfort,
affection, society, solace, moral support or enjoyment of sexual relations.

99 Cal. App.3d‘at 288, 160 Cal. Rptr. at 197. What Dr. Law neglected to include,
however, was the Court’s discussion that followed this statement:

However, not all such evidence is necessarily relevant. Some

limitation of the time to be covered by the discovery may properly be

. required. What happened 10 years before the decedent’s death may or may
not have relevance. This is so because the appropriate inquiry in the
wrongful death case is the nature of the relationship at date of death. We
do. not attempt to say [w]hat period is proper. What is proper in a given
case depends upon the facts of the case. The two-year limitation imposed
by the trial‘court in this case does not appear to us to be unreasonable or
improper. Of course, we are discussing this matter for purposes of
discovery only. As observed in Fults v. Superior Court (1979) 88
Cal.App.3d 899 at page 902, 152 Cal.Rptr. 210 at page 212. “. . .
relevancy at trial and relevancy for purposes of discovery are two different
things. ‘An appellate court cannot reverse a trial court’s grant of discovery
under a “relevancy” attack unless it concludes that the answers sought by a
given line of questioning cannot as a reasonable possibility lead to the
discovery of admissible evidence or be helpful in preparation for trial.’
(Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal.3d 161, 173, 84
Cal.Rptr. 718, 727, 465 P.2d 854, 863; Code Civ.Proc., ss 2016(b),
2031.)” (Fults v. Superior Court supra, 88 Cal. App 3d 899, 902, 152
Cal.Rptr. 210, 212.)
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(Emphasis added). Thus, fhe California court expressly limited its discussion ’in two
Ways: (1) a cutoff point of two years was acceptable in that case because the appropriate
inquiry is the nature of the relationship at date of death, and (2) relevancy during
discovery is different (i.e., broader) from relevancy at trial. This case supports the trial
court’s decision to exclude evidence (;f an admitted affair that occurred during a brief | »
period three years before Mrs. Fay was killed.

Ijr. Law next cites to Strelecki v. Firemans Ins. Co., 88 Wis.2d 464, 276 N.W.Zd.
794, 801 (1979) for the rule that “evideﬂce of extramarital activities is relevant to [a]
surviving spouse’s claim for loss of society and companionship in [a] wrongful death
action.” (Dr. Law App. Br. p. 17). g‘trelec’ki is distinct from this case in a meaﬁingful way.

In Strelecki, the decedent died in a drunken fall while visiting a neighbor. His wife
: bfought a wrongﬁﬂ death action against the homeowner and fhe jury found him |
completely responsiblé for his own death. They awarded his Qidow, howeve;, $10,000
for her pecuniary loss but $0 for loss of consortium under Wisconsin law. There was no
question that Mr. Strelecki’s alcohol abuse was the source of his own demise as well aé
the actions that damaged his relationship with his wife. .Importaﬁtly, the issue on appeal
was Qhether the trial court had erred-in admitting the evidence. Deferring to the trial-
court’s discretion (inchiding an analysis similar to Rule 403), the Supreme Court of
Wisconsin affirmed. The Court stated:

In the application to the present appeal we hold that the evidence
regarding Strelecki’s personal conduct dealing with his periodic
hospitalization for alcoholism, his fighting and assaulting his wife, mother

and son, his extramarital activities, his attempts to molest his daughter, his
suicidal tendencies and the lack of marital sex with Mrs. Strelecki to be

-53-



relevant to the determination of Mrs. Strelecki’s claim for loss of society
and companionship.

v88 Wié.2d at 480, 276 N.W.2d at 801. Even so, the Wisconsin court found error in the
admission of certain other evidence regarding his son, but concluded:

The overwhelming credible evidence in this case when applied to
the totality of the sufficient credible evidence test supports the jury verdict.
Consequently, we hold that the appellant’s claim of being denied a fair
determination of the wrongful death claim by the introduction of the
prejudicial nature of certain evidence is without merit. ‘

88 Wis.2d at 481-482, 276 N.W.2d at 802.

Unlike Strelecki, however, this case involved e\}idence of an affair that had
‘occurred three years prior, and that the trial court excluded under é Rule 403 analysis.
Strelecki does not aid Dr. Law.

In surﬁ, these cases from other jurisdictions do not support reversal of the denial
of Dr. Law’s new trial motioﬁ. As the Sﬁpreme Court of Vermont stated:

The breadth of matters relevant to the issue of damages in a
wrongful death action suggests that evidence of an extramarital affair may
be admissible to rebut or discredit a claim that the decedent’s death
deprived the surviving spouse of a faithful, loving companion. Indeed, a
number of courts have so held. See, e.g., Morales v. Superior Court, 99
Cal.App.3d 283, 160 Cal.Rptr.' 194, 197 (1979); Countryman v. County of
Winnebago, 135 Il1.App.3d 384, 90 Ill.Dec. 344, 481 N.E.2d 1255,
1259-60 (1985); Strelecki v. Firemans Ins. Co., 88 Wis.2d 464, 276
N.W.2d 794, 801 (1979). * * * '

That some aspects of a decedent’s family relations may be relevant
and admissible in a wrongful death action does not, however, mean that all
aspects of family relations are relevant and admissible. There is a line to
be drawn when the potentially inflammatory nature of the information
exceeds its probative value. See V.R.E. 403; Haynes v. Golub Corp., 166
Vt. 228, 236, 692 A.2d 377, 382 (1997). A trial court’s duty is to balance
these factors, to ensure that the primary purpose or effect of disputed

-evidence is to advance arn issue in the case rather than “to appeal to a
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jury’s sympathies, ‘arous[e] its sense of horror, provok]e] its instinct to
punish, or trigge[r] other mainsprings of human action [that] may cause a
Jjury to base its decision on something other than the established
propositions in the case.’” State v. Bruyette, 158 Vt. 21, 31, 604 A.2d
1270, 1274 (1992) (quoting 1 J. Weinstein & M. Berger, Weinstein’s
Evidence § 403[03], at 403-33-39 (1991)). '

The trial court is accorded wide latitude-in making such evidentiary
rulings, and we will not disturb its decision absent a showing of abuse of
discretion. See State v. Webster, 165 Vt. 54, 56, 675 A.2d 1330, 1332
(1996).

Mears v. Colvin, 171 Vt. 655, 658, 768 A.2d 1264, 1267-1268 (2000).

The decision whether to grant or deny a new trial rests within the sound discretion

of the trial court énd will not be disturbed absent an abuse of that discretion. Fields v. J.
Haynes Waters Builders, Inc., 376 S.C. 545, 569, 658 S.E.2d 80, 93 (2008). For the
reasons stated, this Court should affirm the trial court’s discretionary decision to deny Dr.

Law’s motion for a new trial on the groimds that the trial court appropriately excluded the

evidence of the affair under Rule 403, SCRE.

V. THE CIRCUIT COURT PROPERLY DENIED DR. LAW’S MOTION TO ENROLL THE
JUDGMENT IN THIS CASE ACCORDING TO THE PERCENTAGES OF FAULT
- ASSIGNED TO EACH PARTY
Dr. Law essentially contends that because Plaintiff Fay agreed to allow the jurors
to assign percentages of fault among the parties, then the trial court was required to order
that the judgment be enrolled accordingly. This argument should not be persuasive..
Dr. Law first asserts that Plaintiff Fay “requested an apportioned verdict....” (Dr.

Law App. Br. P. 19). This assertion is misleading. Although Plaintiff Fay agreed to

permit the jury to assign fault between the defendants on the verdict form, Plaintiff Fay
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did not advocate the entry of the verdict under those percentages. As the trial court itself
noted, this case was an “old law” case and it was unnecessary for the jury to apportion
fault between the defendants. (R. p. 892, 11. 14-18).

Furthermore, Dr. Law concedes in his brief that Grand Strand objected in
chambers to the “allocation approach” but then contends that because the objection is not
on the record, the objection is not available. (Dr. Law App. Br. pp. 19-20). This is not the
law. See Shorb v. Shorb, 372 S.C. 623, 628 n. 3, 643 S.E.2d 124, 127 n. 3 (Ct.
App.2007) (holding a party is bound by a concession in his brief). In any event, the trial
court’s decision to reverse itself and enter the judgment according to the apportionment of
4% for Plaintiff Fay and 96% for the defendants jointly was correct.

The injury in this case occurred in January 2002. Under the law that applies to this
case, where two defendants are jointly and severally liable for the harm, they are liable for
the entire harm, and upon recovery of a judgment against both, the plaintiff may, at his
election, collect the full amount from just one of them. Rourk v. Selvey, 252 S.C. 25, 164
S.E.2d 909 (1968). That is, each defendant is totally liable for the entire judgment, |
although any recovery against one would extinguish the judgment against the other to the
amount of that recovery. Rourk v. Selvey.

In 2005, the Legislature passed a number of changes to the tort system in this
State. Act No. 27, 2005 S.C. Acts. As part of this comprehensive change in the iaw, the.
Legislature enacted S.C. Code Ann. §15-38-15 (Supp.2008), which changed the rules
applicable to joint tortfeasors in South Carolina. Under that statute, the jury must make a

determination of percentages of fault among the defendants and any defendant whose
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fault is founc‘l.to be less than 50% of the “total fault for the indivisible dam'ages” as
compared to fault assign to all other parties “shall only be liable for thgt percentage of the’
indivisible damages determined by the jury or trier of fact.” S.C. Code Ann. § 15-38-
15(A)(1). This provision changed the’ law in this State, adopting a new scheme for
apportioning fault. ”
The statute is found in Section 6 of Act No. 27, which took effect July 1, 2005 and -
only applies “té causés of action arising on or after'that date...” Act No. 27, 2005 S.C. |
Acts, § 16(4). See also Branham v. Ford Motor Co., 390 S.C. 203, 236 n. 21, 701 S.E.2d
5,22 n. 21 (2010) (the current version of the Contribution Among Tortfeasors Act
became effective for cases arising after July ‘1, 2005; the 2005 amendment to the Act
provides that a “iess than fifty percent” at-fault defendant “shall éniy be liable for that
- percentage of the indivisibl'e‘ damages detennined by the jury”). The Branham Court
no;ed that a provision of the Act applicable in 2001 (when‘t}-le injury in z?ranham
occurréd) provided that “[i]n détermining the pro rata shargs of tortfegsors in the entire
liability [,] their relati\./e degrees of faultshall not be considered.” SC Cvode Ann.. §
15-38-30 (2005) (emphasis added).
In Branfz?zm, the Supreme Court also noted that because tfle pre-2005' version of

“joint and several liability” ex_isted, allocating fault among the joint tortfeasors in that

case “served no legitimate purpose.” Branham, 390 S.C. at 236, 701 S.E.2d at 22. This is ° '

because prior to 2005, “multiple tortfeasors were jointly and severally responsible for all
damages.” Branham, 390 S.C. at 235, 701 S.E.2d at 22 (noting that was the rule in 2001,

when the injury occurred in Branham). See also Fernanders v. Marks Const. of South
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Carolina, Inc., 330 SC 470, 477,499 S.E.2d 509, 513 (Ct. App. 1998) (“joint and
eeveral liability could never be a factor in apportioning negligence because a plaintiff’s
ability to collect a judgment has no bearing on a defendant’s relative degree of
negligence”).

Therefore, the version of “joint and several” liability that applies to this case

" renders Dr. Law liable for the entire verdict, subject to a reduction only for the percentage
of fault assigned to the'Plaintiff Fay. Although the jury made a ﬁnding as to eacn
defendant’s individual fault, as Branham and Fernanders instruct, such anap'portiomnent
has no bearing'on Dr. Law’s responsibility to the Plaintiff and should not be considered
when entering the judgment.

Plaintiff Fay contests whether he agreed to the Court permitting the jury.to
apponti.on fault among the defendants. Hdwever, assuming arguendo that‘there was such
- an agreement, the only effect that apportionment would have \fvonld be a gratuitous
determination of nercentages of fault, an dpportionment that may be important for
contribution purposes among the jeint tortfeasors. That determination would not,
however, relieve eacn defendant from operation of the joint and several law applieable to
the case. Each defendant would still be tdtally and completely responsible for the entire
judgment no matter what that defendant’s percentage of fault is found to be.

What Dr. Law’s counsel did was to effectively persuade tne trial court to
improperly apply the post-July 2005 law applicable to joint and severai liab.ility to tnis
case. However, the legislation provides that it does not apply where the claim arose prior

to July 1, 2005, as the injury in this case. Entering a judgment for Dr. Law for only 6% of
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the verdict was not proper under the rules applicable to this case, and resulted in an error
of law that the trial court itself corrected. This Court should affirm that ruling.'
I}\Iext, Dr. Law contends “this dispute regarding the verdict form, the apportioned
- verdict and whether joint and several liability applies to this judgment is further evidence
that a new trial absolute is justiﬁad and warranted.” (Dr. Law App. Br. p 20). Firsf, Dr.
Law did not make ihis argument below in support of his new trial motion and it is not
available on appeal. Secona, the argument is conclusory, appearing in one sentence in the
brief without any citation of authority, and is thus abandoned. Finally, the assertion is
'miéleading as there is no real dispute here — nobody agreed to entry of the judgment
according to various pefcentages, and the law applicable to the case did not permit such.
Lastly, Dr. Law “adopts and inaorporates” 511‘ of the arguments made by Grand
Strand “to the extent not inconsistent herewith, osténsibly under the authority of Rule
208(b)(6), SCACR. (Dr. Law App. Br. p. 20, n. 3). Rule 208(b)(6) provides:
| (6) Joining in Briefs. In cases involving more than one appellant or
respondent, including cases consolidated for appeal, any number of parties
may join in a single brief, and any party may adopt by reference all or any
part of the brief of anqther.
There is no provision in this Rule that allows a party to include such a blanket adoption of
another brief. The Rule requires a party to adopt portiona or all of the other brief “by
reference,” without requiring this Couﬁ to campare the two briefs, sort through’the
arguments, and include only those parts that the Court deems to be consistent with Dr.

Law’s arguments. The party must either join the entire brief of the other person or provide

specific references to the portions to which the party joins.
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This Court should reject Dr. Law’s blanket adéption of Grand Strand’s brief but
only where “not inconsistent herewith” without explaining what those portions are. The
Appell}atei Court Rules are designed to facilitate the orderly pfocessing of an appeal, and
does not contemplate this kind of argument which requires this Court to “grope in the
dark” to divine what argumeﬁts a:n appellant intends to make. Cf. Herron v. Century
BMW, 395 S.C. 461, 719 S.E.2d 640 (2011) (every ground of appeal 0u~ght>t0 be so
distinctly stated that the 4reviewing court may at once see the point thch it is called upon N

to decide without having to “grope in the dark” to ascertain the precise point at issue).

The trial court correctly ordered that the verdict be eﬁtered acéording to the law

that appliéd to this case. This Court should affirm.
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CONCLUSION

For the reasons stated the Court should dismiss this appeal as untimely.
Alternatively, the Court should affirm the trial court’s rulings regarding Dr. Law’s

motions for DV and JNOV, the evidentiary rulings, and the order entering the judgment.
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