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II.

COUNTER-STATEMENT OF THE ISSUES ON APPEAL

Did the trial court abuse its discretion in denying Grand Strand’s motion for a new
trial based upon the trial court’s instructions to the jury because (1) the charge was
not erroneous as a matter of law and (2) even if the charge was in error, GSRMC
cannot demonstrate prejudice?

_ Did the trial court abuse its discretion in denying Grand Strand’s motion for a new

trial based upon the trial court’s discretionary ruling excluding evidence of Mr.
Fay’s extramarital affair that occurred three years before Mrs. Fay’s death?



COUNTER-STATEMENT OF THE CASE

In January 2002, twenty-tive year old Kelly L. Fay died as the result of medical
negligence by medical professionals at Grand Strand Regional Medical Center
(“GSRMC”) in Horry County. Mrs. Fay’s husband, Sean D. Fay, brougnt an action as the

. v . .

. personal representative of her estate against GSRMC d/b/a South Strand Ambulatory

Care Center; Dr. Stephen W. Law, D.O., Carolina Health Specialists, Dr.l Richard Young,
M.D., and Grand Strand Urology, LLP (“GSU”). Following discovery the case was tried
for ten (10) days from May 17, 2010 through May 28, 2010. At the close of the plaintiff’s
case the trial court diiected a verdict for defendant GSU but denied all other dispositive
motions. At the close of all of the evidence the trial court directed a Verdict for Dr.

Young. | |

| A jury returned a Verdict against the remaining defendantsGSRl\l/IC and.Dr; Law |

in the amonnt of $3 million dollars. The jnry found Pilaintiff Fay 4% at fault and at the
request of the parties the jury assigned fault among the defe’ndants‘ at 90% for GSRMC
and 6% for Dr. Law. The trial court initially entered judgment according to the assigned
percentages of fauit. Howeveir, upon Mr. Fay’s_ motion for reccnSideration, ‘ihe court
withdrew that order and orderedi judgment against both defendanis, jointly and severally,
for 96%. The court denied all other post-trial motions. | |

GSRMC, Dr. Law and Plaintiff Fay have all separately appealed. This brief

involves Plaintiff Fay’s response to the Brief of Appellant filed by GSRMC.



v

ARGUMENTS

I. ‘ THE TRIAL COURT DID NOT ABUSE'ITS DISCRETIONAIN DENYING GRAND

STRAND’S MQTION FOR A NEW TRIAL BASED UPON THE TRIAL COURT’S

INSTRUCTIONS TO THE JURY

GSRMC contends that the trial court gave an erroneous jury charge whi.ch
“improperly elevated the standard df care owea by a hospital in ;1 medical malpractice
action and contradicts the law of South Carolina.” (GSRMC App. Br. p. 9). GSRMC
contends the chargé “forced the jury to apply é legally deficient standard to the fécts, and,
thus, Grand Strand suffered prejudice from the erroneous charge.” (GSRMC App. Br. p.
9). _Thesé arguments should not be persﬁasive. |

To begin with, the trial court’s statement of the law is not ‘erroneous. Further,

insofar as the Court may determine that the charge about which GSRMC complains is in

error, GSRMC has not demonstrated prejudice. This Court should affirm.

A. THE CHARGE IS NOT ERRONEOUS

The trial court gave an"extens.ive charge to the jury. As part ‘of the charge the

judge stated:

I further charge you under South Carolina law that a hospital has an
absolute duty to provide competent medical care in its emergency room
and this duty cannot be delegated to someone else.

(R. p. 873, 11. 18-21). GSRMC objected to the charge on the ground that the charge

“creates the impression that the hospital is almost an insurer of its competence, and we

would object to it on that ground.” (R. p. 893, 1l. 11-18). Mr. Fay contended the charge

was “good law.” (R. p. 894, 11. 13-16).



On appeal, GSRMC contends the jury charge “improperly elevated the standard of
care owed by a hospital in a medical malpractice action” in violation of South Carolina
law. GSRMC contends the subject instruction “failed to convey the current and correct
law as set forth by our Supreme Court and affected the outcome of the trial, prejudicing
Grand Strand.” (App. Br. p. 9). This argument should not be persuasive.

GSRMC’s argument centers on the case of Simmo‘ns v. Tuomey Regional Medical
Center, 341 S.C. 32, 533' S.E.2d 312 (2000) (Simmons f]), which affirmed as modified
this Court’s opinion in Simmons v. Tuomey Regional Medical Center, 330 S.C. ‘1 15, 498
S.E.2d 408 (Ct. App. 1998) (Simmons I).

In Simmons I, tnis Court addfeesed the issue of a hospital’s liability for negligence
that occurred in its emergency room where the doctors were independent contractors and
not direc't employees of the hospital. This Court relied upon the rule that ‘_;[a] person who
-delegates to an independent contractor an absolute duty owed to another person remains -
liable for the negligence of the independent contractor just as if the independent
contractor were an employee.” 330 S.C. at 118, 498 S.E.2d at 409. The Court stated:

| We conclude that é.hospital’s duty to its emergency room patients _

to provide competent medical care has evolved into an absolute duty that

is incapable of being delegated. Consideration of the effect of public

policy in the medical care arena leads us to this conclusion. '

Id. The Court added, “The cnange in public reliance and public perceptions, as well as the
reguiations imposed on hospitals, has created an absolute duty for hospitals to provide

| competent medical care in their emergency rooms.” 330 S.C. at 122,498 S.E.2d at 411.

The Court held “that hospitals have a nondelegable duty to render competent service to



the patients of their emergency rooms.” 330 S.C. at 124, 498 S.E.2d at413. -
The Supreme Court granted review and afﬁrfned as modified. The Supreme Court
stated:

This case presents the novel issue of whether a hospital owes a
common law nondelegable duty to render competent service to its
emergency room patients, such that it may not avoid liability for the
negligent acts of emergency room physicians hired as independent
contractors under a contract between the hospital and a separate
corporation.

341 S.C. Aat 35,533 S.E.2d ét 314 (emphasis added). The real focus in the case was the
principle that a person méy delegate a duty, but the delegating person rem‘;ain_s‘li.ablé for
the breach, sd that it ié actually liability, not the duty, that is not delegablé. 341 SC at 42,
533 S.E.2d at 317. The Supreme Court stated: |

We find Tuomey Regional’s arguments unpersuasive. The cited
cases clearly illustrate that a person or entity entrusted with important
duties in certain circurnstances may not assign those duties to someone .-

_else and then expect to walk away unscathed when things go wrong. A

. principle that applies in cases of poorly repaired brick floors and sloppily
loaded cargo certainly applies to situations in which people must entrust
that most personal of things; their physical well-being, to physicians at an
emergency room intimately connected with and closely controlled by a
hospital. However, as explained further below, we do not believe it is
necessary, as the Court of Appeals did, to impose an absolute
nondelegable duty on hospitals. ‘

341 S.C. at 44, 533 S.E.2d at 318 (emphasis édded). The Supreme Court found that -
“[g]iveﬁ the fundamental shift in the role that a hospital plays in our health care system, |
the commercialization of American medicine, and the public perception of the unity of a

“hospital and its emergency room, we hold that a hospital owes a no.ndelreg'able duty to

‘render competent service to its emergency room patients.” 341 S.C. at 50,533 S.E.2d at



322. The Supreme Court added:

However, we conclude it is not necessary, as the Court of Appeals
did in the cases at hand, to impose an absolute nondelegable duty on
hospitals. Instead, we adopt the approach expressed in Restatement
(Second) of Torts: Employers of Contractors § 429 (1965) That sectlon
sometimes described as ostensible agency, pr0V1des

One who employs an independent contractor to
perform services for another which are accepted in the
reasonable belief that the services hre being rendered by the
employer or by his servants, is subject to liability for
physical harm caused by the negligence of the contractor in

- supplying such services, to the same extent as though the
employer were supplying them himself or by his servants.

- Section 429 applies not only when the injured person accepts
services in the belief they are being rendered by the independent
contractor’s employer, but also when a third person accepts such services
on the injured person’s behalf and reasonably believes the services are
being rendered to the injured person by the independent contractor’s
employer. See section 429 cmt. a; Restatement (Second) of Torts,
Introductory Note to §§ 416-429 at p. 394 (explaining that various

. nondelegable duties are imposed “in situations in which, for reasons of
policy, the employer is not permitted to shift the responsibility for the
proper conduct of the work to the contractor™).

Under section 429, the plaintiff must show that (1) the hospital
held itself out to the public by offering to provide services; (2) the plaintiff
looked to the hospital, rather than the individual physician, for care; and
(3) a person in similar circumstances reasonably would have believed that
the physician who treated him or her was a hospital employee. When the
plaintiff does so, the hospital will be held vicariously liable for any

" negligent or wrongful acts committed by the treating physician. The
hospital may attempt to avoid liability for the physician’s acts by
demonstrating the plaintiff failed to prove these factors.

341 S.C. at 50-51, 533 S.E.2d at 322 (emphasis added).
Hence, the narrow holding of this case is that it is unnecessary to describe the duty

a hospital owes when its liability is predicated upon the negligence of an independent



contractor as “absolute.” Thth is, the issue centers upon the hospital’s liability when a
patient believes they are dealing with a direct employee of the hospital but are truly
dealing with an independent contractor. The Supreme Court held that in those
circﬁmstances the Coul'rtvfound it unneceésary to impose an “absolute” duty, and a
plaintiff fnay reéover only if they can demonstrate (1) the hospita.ll held itself out to the.
public by offering to provide services; (2) the plaintiff looked to the hospital, rathér tﬁan .»
the iﬁdividual physiciarf, for care; and (3) a person in simi}ér circunistances reasonably
would have believed that the physician who treated him or her was a hospital emplbyee.
“The Court very clearly ;tated that when a plaintiff pfo,ves each of theée factors “the .
hosbital will be held vicariously liable for any negligent or Wror‘l;gful acts committed by
the treatipg physician.” 341 S.C. at 50-51, 533 S.E.2d at 322.
| In this case; GSRMC’s liability is not based upon the negligence of an
indepgndént contractor. Ratlier, ité liability.is based upon the negligence of its direct
1 efnployees‘, the nurses in thé emergency room. There is no negd' to go through the
Simmons analysis here, as GSRMC"S counsel pointed out below. (R. p. 893, 11. 14-15).
Accordihgly, the (_:harge here forced the jury to do nothing, since the issue of
nondelegable duty was not before them. Instead, the jury was provided lengthy
instructioﬁs that correctly outlined the applicable law for a pﬁncipql’s direct liability for
- agents and tiley followed those instructions in 'rendering their verdict. -
. ‘ ‘
~ This Court should reject GSRMC’s argument that reversal is required in this case

~ under Simmons II. The Court should affirm the trial court’s denial of GSRMC’s new trial

motion on this ground.



B. EVEN IF THE CHARGE IS ERRONEOUS, GSRMC HAS NOT
DEMONSTRATED PREJUDICE

Even if the trial court erred in using lthe word “absolutely” in charging the duty a
hospital OWwes to provide competent medical care in its emergéncy room, in light of the
extensive instructions the court gave this Court should find that GSRMC has faile;d to
estéblish prejudice when the charge is reviewed as a whole. -

When an appellate court reviews an alleged error in a jury éharge, it' must consider
~ the coﬁrt’s jury charge as a whole in light of 'tf'le evidence and issues presented at trial.
Ardis v. Sessz’ons,‘383 S.C. 528, 682 S.E.2d 249 (2009). If, as a whole, the charges are
reasonably free from error, isolated portions which might be misleading do not constitute
reversible error. Ardis v. Sessions; Keaton ex rel. F os'ter v. Greenville Hosp. Sys., 334
S.C. 488,497, 514 S.E.2d 570, 575 (1999). This hélistic approach tdjury instructions is
linked to the principle of appellate procedure that “[a]n error not shown to be prejudicial’
does not constitute grounds for .reversal.” Ardis, 383 S.C. at 532, 682 S.E.2d at 250-251;
Brown v. Pearson, 326 S.C. 409, 417, 483 S.E.2d 477, 451 (Ct. App.1997); see also
Ellison v. Simmons, 238 S.C. 364, 372, 120 S.E.2d 209, 213 (1961) (noting that a jury
charge, even if erroneous, on a matter not in issue, is not always considered prejudicial).

This is a longstanding rule in this state. See, e.g., Westingho’use Electric & Mfg.
Co. v. Glencoe Cotton Mills, 111 S.C. 364; 98 S.E. 128 (1919) (whefe trial court made
erroneous statement of law in 17-page j ury charge Supfeme Court refused to reverse
where appellant failed to demonstrate the charge was prejudicial; Couﬁ held charge must

be considered in its entirety and added “[ina charge of such length, it is not surprising if



expressions were used, which, standing alone, might be regarded as erroheousf’). This
approach remains vibrant even today. E.g., City of North Myrtle Beach v. East Cherry
Grove Realty Co., LLC, 397 SC 497,725 S.E.2d 676 (2012) (judge’s charge to ‘_[hejury
must correctly state the law, but reversal is not warranted when considered as a whole, the
charge adequately covers the applica,ble law under the facts of the case). Accordingly, . |
even if there is some error or misstatement‘of the law in the cﬁarge, this Court must
‘ reviéw that error or misstatement‘.against the bagkdrop of the entire charge;.
This Court applied this rule in Pope v. Heritage Communities, Inc., 395 S;C. 404,
717 S.E.2d 765 (Ct. App. 2011). In Pope; the trial court erroneously included the standard
of willful, wanton and reckless conduct in the definition of simple hegligenc,e. The
appeilants in Pope asserted tﬁis effectively required the jury to‘ﬁnd the recklessness
necessary to award punitive 'damages and suggested to the jury that the coﬁrt had already
- determined thgt Appellants were willful, wanton, and reckless. This Court stated:

In reviewing an alleged error in jury instructions, we are mindful
that an appellate court will not reverse the trial court’s decision absent an
abuse of discretion. See Cole v. Raut, 378 S.C. 398, 404, 663 S.E.2d 30,

- 33 (2008) (applying an abuse of discretion standard of review to an alleged.
error in jury instructions). Furthermore, an appellate court will review the
charge as a whole. See Keaton ex rel. Foster v. Greenville Hosp. Sys., 334
S.C. 488,497, 514 S.E.2d 570, 575 (1999) (finding a jury charge should
be reviewed as a whole, and if the charges are reasonably free from error,
isolated portions that might be misleading de not constitute reversible
error). Here, although the trial court’s initial language in instructing the
jury on negligence may have been a misstatement of law, the court then

- extensively defined willful, wanton, and reckless conduct and instructed
the jury on the difference between mere negligence and willful, wanton,
and reckless conduct. In reading the charge in its entirety, we find no
prejudice to Appellants. See Priest v. Scott, 266 S.C. 321, 324,223 S.E.2d
36, 38 (1976) (finding an alleged error in a jury charge must be prejudicial
to warrant a new trial).



Pope, at 414,717 S.E.2d at 770-771. See, e.g., Berberich v. Jack, 392 S.C. 278, 709
S.E.Zd 607 (2011) (eﬁoneous jury instruction will not result in reversal unless it causes
préjudice to the apbealing party); Harris v. Universii)/ of South Carolz'na-,‘ 391 S.C. 518,
706 S.E.2d 45 (Ct. App; 2011) (an errpnébué juyly instruction is not grounds for reversal
unlg:ss the appellant can show prejudice from the erroneous instruction). See also .Wiggins
v. Thomas, 264 S.C. 360, ':215 S.E.2d 426'(197_5) (even if charge was erroneous, tﬁere
must be reasonable grounds for supposing that the jury was misled and would have |
reached a different verdict).

In this case, the trial court géve- extenéiye jﬁry ihstructions regarding the duty
owed by tﬂe defendants in this case. These included thé following:

Now, in this case as you are aware, there are two Defendants.

. There’s a physician and a hospital, and under South Carolina law, a
hospital, as a corporation, is liable for the actions of its agents,
servants, or employees while those agents, servants, or employees are
acting within the scope of their authority. (R. p. 858, 11. 13-18)

* %k
) . .
[E]ach of the two Defendants must be considered separate in your
deliberations. (R. p. 859, 11. 11-12)

* %k %k

Now, let’s talk a little about the law. The Plaintiff claims that the
Defendants here committed medical malpractice or professional
negligence, and malpractice is the failure to treat a patient following a
good and accepted medical practices resulting in harm to the patient as a
form of carelessnéss or negligence..

Now, in order to recover for medical malpractice, the Plaintiff must
first prove by a preponderance or greater weight of the evidence what was
the standard of care the Defendants owed to the Plaintiff in treating the
Plaintiff, in other words, what was the standard of care.

-10-



When a doctor, nurse, or hospital employee, and I’'m going to refer
to them in this charge, I’'m going to use the term provider, which would
encompass of those, when a provider treats a patient, the law does not
require absolute accuracy either in practice or in decision-making. The law
does not hold the provider to a standard of perfection. It does not even
require the highest degree of care and skill of which the human mind is
capable.

The law does require that the provider use that degree of
knowledge, care, and skill as ordinarily used by providers in good standing
under the same or similar circumstances and that the provider follow the
generally accepted practices and procedures in the profession. (R. p. 867,
11. 2-25) :

The degree of skill and care a provider must use is that which
- would be used by a competent provider in the Defendant’s field of
medicine and not that which would be exercised by the profession
generally. (R. p. 868, 11. 1-4)

A provider must use reasonable care and diligence in using skill
and applying knowledge. What is reasonable care, skill, and diligence
depends largely on the circumstances of each particular case as you —
which is obvious, taking into account the risk and dangers to be
apprehended and guarded against in that particular case and, therefore,
such care and attention must be given as are required by the circumstances -
of the particular case. (R. p. 868, 11. 5-12).

* & ¥

A physician who has undertaken the treatment of a patient whose
condition known to the physician or should be known is such that without
continuous or frequent expert attention the patient is likely to suffer
injurious consequences must either render such attention to himself or
herself or see that some other competent provider does so. (R. p. 868, 1. 23
- p. 869, 1. 3).

Now, so first the Plaintiff must prove what was the standard of
care. Second, the Plaintiff must prove that the Defendant or Defendants
negligently departed from the standard of care in treating the Plaintiff.
Negligence is the failure to do what an ordinarily careful provider would
have done under the same or similar circumstances, or it’s the doing of
something that an ordinarily careful provider would not have done under
similar circumstances, or perhaps both. (R. p. 869, 11. 4-11).

-11-



A provider’s duty in treating a patient is to be measured by both the
provider’s skill and diligence. If by the lack of required skill you find that
the Defendants failed to properly treat the patient so that the patient is
injured or damaged as a result, then the Defendants would be responsible
for any injury proximately caused to the patient. (R. p. 869, 1l. 12-17)

The Defendant would also be responsible if having the required
skill the Defendant negligently fails to use that required skill or is not as
careful and diligent in the treatment of the patient as the provider should
be. A provider, though, is not an insurer of a cure or even of a positive .
result. Therefore, the mere fact that a treatment does not benefit a patient
or-that it even harms a patient does not of itself mean that the Defendant
was negligent. A bad result, injury, or failure to cure is not by itself
* enough to show that the prov1der was negligent. (R. p. 869, 1. 18 - p- 870,
1. 2)

If you find that the Defendant used due care and skill in treating the
- patient and followed generally recognized practices and procedures and
despite this the patient suffered damage, injuries, or death, you should
return a verdict for the Defendant. (R. p. 870, 11. 1-7).

Now, similérly, a provider’s mistake or error in making a decision
alone doesn’t constitute negligence either. (R. p. 870, 11. 8-9)

The difficulties and uncertainties in the practice-of medicine and
the unpredictable variations in the response to treatment are such that no
provider can'guarantee a result. Where there is more than one recogmzed
diagnosis or treatment and no one of them is used exclusively and
uniformly by all providers in good standmg is not negligence for a
provider in making the decision the choose one of the approved methods:
even when the choice later turns out to be a wrong selectlon (R. p: 870,11..
15-22). :

& %k 3k

Just because another provider might have used a different course of
treatment doesn’t make the Defendant neghgent (R. p. 871, 1L 5- 6)

* % %

All right, now let’s talk about proximate cause. I've used that term
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a couple of times, and the third thing the Plaintiff has to prove in a medical
negligence claim is that the Defendant’s negligence proximately caused
the Plaintiff’s damages. Again, that word is approximate. Itis proximate,
and proximate cause is something that produces a natural chain of events
that in the end brings about the injury or the death. It is the direct cause of
the injury. (R. p. 871, 1. 15-22). . )

* % %

The Plaintiff must also prove legal cause. Legal cause is proven by
showing that the injury was foreseeable. Now, this means that the injury
- occurred as a natural and probable consequence of Defendant’s
negligence. * * * However, the Defendant cannot be held responsible for
something which could not have been expected to happen. (R. p. 872, I1. 3-
12).

% % %

I further charge you under South Carolina law that a hospital
has an absolute duty to provide competent medical care in its 7
emergency room and this duty cannot be delegated to someone else.
(R. p. 873, 11. 18-21). '

k %k %

I further charge you under South Carolina law that South Carolina - h
has adopted a national standard of care for physicians and nurses. * * *
The standard of skill and care required of such a physician is determined
by reference to the practice within these fields of medicine rather than by -
practice among physicians in some specific locality. (R. p. 874, 11. 3-11). .

* %k k

- All right, now, as you know, there’s more than one Defendant in -
this case, and I charge you that there are two Defendants in the case, and
you’re aware of that, both of whom are alleged to have commiitted medical
negligence. The case of each Defendant and the evidence and the law
concerning that Defendant should be considered separately by you and
individually, and the verdict form will set this out for you. * * * (R. p. 875,
11. 4-10). '

Your verdict doesn’t have to be the same for both Defendants. The
fact that you may find for or against one Defendant does not control and’

!
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should not control your verdict as to the other. Where more than one
person is alleged to have committed medical negligence, if the evidence
warrants it, you may find in favor of one Defendant and not the other, or
you may find for the Plaintiff against both Defendants, or you may find
that neither Defendant is liable to the Plaintiff. (R. p. 875, 11. 12-20).

* ok % You must take each Defendant and éonsider the evidence as
“to that Defendant.... (R. p. 875, 11. 22-23).

Now, let’s talk about the burden of proof. The mere fact that some
bad result here occurs standing alone doesn’t permit the jury to

automatically conclude that the claimed damages were proximately caused
by the Defendant’s actions. (R. p. 878, 11. 15-18).

And in a survival action in determining the amount of -
compensation to be awarded for injuries suffered by the Plaintiffs, if you
find that the Defendants were negligent in causing Plaintiff’s injuries, then
it is proper for you to consider, should you find applicable from the facts
of the case, the following area of damages. (R. p. 881, 1I. 7-12).
(Bold added). The trial court also gave general charges on comparative negligence. (R. p.
875, 1L 1-3; p- 876, 11. 2-8; 1. 18 - p. 878, 1. 5). The court described the burdens of proof.
“(R. p. 878, 1:23 - p. 880, 1. 13). This included an instruction that if the scales wete even
or tipped ever so slightly for the Defendant, then “Plaintiff has failed to meet the burden
of proof on that party, and your verdict should be for that Defendaﬁt.”(R. p. 879,1.22 - p.
880, L. 1).
The trial court’s charge covered thirty-two (32) pages of the transcript. (R. p. 856 -
- p. 888). The charge to which GSRMC objects focuses on one word in one paragraph

about halfway through the instructions. In light of the extensive instructions on the

burden of proof the plaintiff bore as well as charges permitting the jury to find for the
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Defendant, this Court should find, when viewed as a whole, any error in giving the
“absolute duty to provide competent ﬁledical care” instruction is not prejudicial to
GVSRMC. The charge does not make GSRMC an insurer, nor does it mandate a result.
The grant or denial of a new trial motion rests within the trial court’s-discretion,
and its decision will not be disturbed on appeal unless the court’-s findings are wholly
unsupported by the evidence or its conclusions are controlled by error of law. Winters v.
Fiddie, 394 S.C. 629, 716 S.E.2d 316 (Ct. App. 2011). The Court should affirm the trial

court’s discretionary decision to deny a new trial for GSRMC on this ground.
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II. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN DENYING GRAND
STRAND’S MOTION FOR A NEW TRIAL BASED UPON THE TRIAL COURT’S
DISCRETIONARY RULING EXCLUDING EVIDENCE OF MR. FAY’S EXTRAMARITAL
AFFAIR
Grand Strand contends the trial court abused its discretion in excluding evidence

. of an extramarital affair Mr. Fay had in 1999 with a co-worker three years prior to Mrs.

Fay’s death. (GSRMC App. Br. p. 14-18). GSRMC claims the evidence was relevant to

the issue of damages and was not unduly prejudicial, and its exclusion “allowed only a

" one-sided picture of the marriage to be presented to the jury in this matter” and that it is

entitled to a new trial. (GSRMC App. Br. p. 18). The Court should not be persuaded by

these arguments.

* Mr. Fay’s counsel moved in limine to exclude the evidence of the 1999
extramarital affair. Counsel noted that the only evidence was that the affair was brief, Mr.
Fay was not “caught” but instead confessed the affair to Mrs. Fay, they went to fnarriage
.counseling, and at the time of her death, the Fays had gotten past the affair and were once
again happily married. (R. p. 135, 1.19 - p. 136,1.5; p. 138, 1. 10 - 140, 1. 7). That motion
was made prior to the opening statements and the trial court took it under advisement. (R.
p. 132, 1. 23 - p. 140, 1. 23).

Following opening statements, the trial court made the following ruling:
There has also been an issue of whether or not the Plaintiff’s
alleged affair can be brought into evidence on the issue of credibility and
believability. I’'m going to deny the Defendants the right to bring that
evidence in, and exclude that evidence. I do that for this reason, it’s clear
from the opening arguments that this case is really about liability. It’s not
about damages. This issue of an affair really goes to damages, in the -

Court’s opinion, and whether or not the loss of the spouse is as great as
one may perceive that it is. This is not for the Court to say, this is just how
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I believe — in other words what I’'m saying is, the Court is not saying that if

there was an affair the loss is.less. That’s not an appropriate analysis. I’m

just simply saying that that issue goes mainly to damages, not really to

liability, but if it does go to liability, if the Defendants take the position

that the truth of Mr. Fay and the reliability is directly an issue, credibility

and reliability are directly an issue, I find under Rule 403 that that is so

prejudicial that it is inappropriate because it is of minimal probative value,

but high prejudicial value, and thus I’m going to exclude it.
(Emphasis added) (R. p. 258,1. 10 - p. 259, 1. 4). Dr. Young (R. p.388,1. 17 - p. 389, 1.
21') and GSRMC (R. p. 390, 11. 12-19) both raised the issue later in the trial and GSRMC
proffered some evidence on the issue (R. p. 138, 1. 7 - p. 139, 1. 8).

- Whether to admit or exclude this evidence was within the trial court’s sound
discretion. See North Greenville CollegeAv. Sherman Construction Co., Inc.,270 S.C.
553,557,243 S.E.2d 441, 442 (1978) (trial court has broad discretion to determine the
admissibility of evidence, and its decisions are reversed only when they constitute an -
abuse of discretion that amounts to an error of law). This Court should not disturb that
discretionary ruling in this case.

. Furthermore, South Carolina case law supports the tfial court’s decision. In
Wooten v. Ainspachen a survival action, the plaintiff contended the trialvcourt erred in
admitting evidence concerning her separation from her husband (the decedent) f)rior to
his death and her subsequent marriage after his death. The Supreme Court noted that it
had held “this evidence” was not admissible in a wrongful death action where the isste
was the widow’s or widower’s damages. 279 S.C. 325, 326, 307 S.E.2d 232, 233 (1§83),
c_iting Smith v. Wells, 258 S.C. 316, 188 S.E.2d 470, 472 (1972). OtherWise, the evidence

would require a speculative comparison of the merits of the first spouse and the second
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spouse. Wooten. See also Moultrie v. Medical University of South Carolina, 280 S.C.
159, 311 S.E.2d 730 (1984) (citing Smith and Wooten).

Like the evidence of separation and remarriage in Wooten and Smith, the evidence |
that tmee years before Mrs. Fay’s death Mr. Fay had an exvtramarital affaif would pemit ‘
~ the jury t()‘engage in speculation and perhaps decide the case on an.ilmproper basis. If
evidence that spouses had separated at the time of the death ;Jvas inadmissible, as the
Céurt held in Wooten, thc;n surely evidence that an affair that_ happened three years earlier
against the fact that the affair was admiﬁed and the parties remained toge.ther should not
be admissible.

Next, the facts derﬁonstrated that Mr. Fay confes;ed his infidelity and Mrs. Fay
necessarily forgave him and condbned the action. Condonation méans “forgiveness,
express or implied, by one spouse for a breach of marital duty by the other.” Nemeth v. |
Nemeth, 325 S.C. 480, 481 S.E.2d 181 (Ct. App. 1997). It is tﬁe forgiveness of an |
antecedent rrrlatrimoni'al offense on condition that it shall not be repeated, and that the
offenderAsI'lall fhereafter treat the forgiving party with con; ugal kindness. Nemeth, citing
McLaughlin v. McLaL’tghliﬁ, 244 S.C. 265, 136 S.E.2d 537 (1964). To estaBlish
condonétion, there generally must be préof of recoriciliatidn, “which implies normal -
cohabitation of the husband and wife in the family home.” Langston v. Langston, 250
S.C. 363, 3’73, 157 ;S.E.2d 858, 863 (1967).

;.

At the time of her death, Mrs. Fay was still married to Mr. Fay and was living in

the same home with him. They had no chjldreﬁ and very little else tying them together

other than the strength of their marriage, which survived the extramarital affair. Also, it

r
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wae Mr. Fay who took Mrs. Fay to the emergency room for treatment on the fateful day in
2002. There 1s no question but that Mrs. Fay was ’ma\de aware of the affair in becember
1999, and yet wes \still married apd living with Mr. Fay in 2002. It would have beee
specﬁlation on the jury’s part to coneider the details of an affair three years earlier that by
ali accounts was known to the offended party, Mrs. Fay, and was condoned in ﬁer eyes’
and in the eyes of the law.

.Additionally, evidence that the Fays experienced marifal difficulties was admitted
to the jury tﬁough Dr Kommu’s records. (R: pp. 918 - 933; R. p. 177, L 1). Dr.
Kommu".s reeords note the following'

Aug 18, 1999 The Fays “have also been-having some mild marital dlfﬁcultles
R. p. 924)

’ Sept 9, 1999 Notmg Mrs. Fay felt Mr. Fay was “profoundly depressed ” “She is unable

' to discuss a lot of the issues that are pertinent between them with him very -
well. The problems identified in her last visit continue to be a problem.”

- Dr. Kommu encouraged Mrs. Fay to have Mr. Fay meet with Dr. Kommu
“to discuss the underlying marital difficulties and possible treatment for
depression” (R. p. 925) '

Dec. 15, 1999 Noting “relationship with her husband has improved though she still
continues to feel he is fighting.depression on his own in spite of his
reluctance to initiate treatment.” (R. p. 926)

Jan. 24,2000 “3. Patient having marital difficulties. They are undergoing counsehng at

-+ this time and she will let me know if I can be of any other aSSIStanCC

R. p. 927) )

Mar. 29, 2001 “She has had a history of depression in the past, likely due to marltal
difficulties.” (R. p. 931)

These records went to the jury. (R. p. 893, 11. 1-7). Thus, the jury was provided

information that during August through J anuafy 2000 the Fays were having marital
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difficulties.

Finally, the trial court’s decision under Rule 403, SCRE, is sound. See Rule 403
(although relevant, evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice). “Evidence is unfairly prejudicial if it has
an undue tendency to suggest a decision on an improper basis, such as an emotional one.”
State v. Wilson, 345 S.C. 1,7, 545 S.E.2d 827, 830 (2001). The appellate court will
uphold a trial court’s application of Rule 403 unless it finds the trial court has committed
an abuse of discretion. Hunter v. Staples, 335 S.C. 93, 515 S.E.2d 261 (Ct. App. 1999).
This is true even if this Court may have reached a different result. As this Court noted in
Hunter:

* % * Even though we may have reached a different result, this

alone is not sufficient to reverse the trial judge’s decision. See United

States v. Green, 887 F.2d 25,27 (1st Cir.1989) (A trial judge’s decision

regarding the comparative probative value and prejudicial effect of

evidence should be reversed only in “exceptional circumstances.”); United

States v. Long, 574 F.2d 761 (3rd Cir.), cert. denied, 439 U.S. 985, 99 S.

Ct. 577, 58 L. Ed.2d 657 (1978) (A trial judge’s balancing decision under

Rule 403 should not be reversed simply because an appeliate court

believes it would have decided the matter otherwise because of a differing

view of the highly subjective factors of the probative value or the

prejudice presented by the evidence.); Id. at 767 (“If judicial self-restraint

is ever desirable, it is when a Rule 403 analysis of a trial court is reviewed

by an appellate tribunal.”).

Hunter, at 102-103, 515 S.E.2d at 266. GSRMC does not make a compelling case that the
trial court abused its discretion in excluding the evidence under Rule 403.
GSRMC speculates that the jury “could have viewed the affair evidence as proof

that [Mr. Fay] did not value Plaintiff Fay’s companionship during the marriage, and, as a

result, valued [Mr. Fay’s] loss of companionship accordingly. The jury could have
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- declined to award damages for this element, or awarded damages in a smaller gmount.”
(GSRMC App. Br. p. 15). This argument should not be persuasive.

First, as GSRMC points out, Mrs. Fay was a plainﬁff in thi.s case. Although the
trial court instructed the jury it could consider M;. Fay’s loss éf companionship, there was |
no objection to this instruction. Evidence that raises the speculation that Mr. Fay “did not -
value [Mrs. Fay’s] companionship during the marriage” is completely irrelevant to Mrs.
Fay’s damages for thé suffering she underwent, economic daméges and the fact that her
life was cut drastically short by the defendants’ actions.

Secoﬁd, the Jury returned a general verdict here. GVSRMC’s contention that
exclu_sign of the eviden.ce “influenced the jury Qerdict’,’ is speculation because the jﬁry
was not asked to allocate its Verdiét.between M. Fay’s damages for her suffering and
death and Mr. Fay’s damages for his loss of her companionéhip.’GSRMC’s argﬁment that

_ the evidence would have impacted the general verdiét hefe\is specﬁlation.

Third, the triral court made two rulings here."Initially, the court ruled that the case
was really about liability, not damages, so that the evidence was ﬁot relevvanlt to the real
issue in fhé case: liability.' The court fhen separately ruled that even if the éviderAlcevhad
some relevance to an issue in the case (which was doubtfﬁl), the probative value was'

-outweighed by the risk of undue prejudiceAas contemplated by Rulé 403. These |
discretionary rulings are correct and this Court should not disturb them.

GSRMC contends this Court’s precedent is instructive on the issue. (GSRMC

!'In fact, GSRMC asserted elsewhere in its brief that “this matter hinged exclusively on
the standard of care owed to Plaintiff Fay.” (GSRMC Br. p. 9).
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App. Br. p. 16) citing Vereen v. Liberty Life Ins. Co., 306 S.C. 423, 412 S.E.2d 425 (Ct.
App. 1991). The Court should reject this argument.
| In Vereen, decedent wés murdered as part of an insurance scam. Liberty Life
Insurance Company dgnied payment of benefits because of the fraud associated wilth the
policy application and because decedent never knew about the policy. His widow as
persqn‘al representative sued Liberty as well as the two individuals who a&empted the
fraud for wrongful death and survival on the theory that their actions led to decedent’s
wrongful death. The trial court directed a verdict for defendants on the éurvival cléim but
submitted to the- jury the issue of Liberty’s liability and the issue of dafnages for wrongful
death. The jury returned a verdict for $3,565.95 acfual damages and $30,026.30 punitive
' damages against the individual defendants but exonerated Liberty. The estate moved for
JNOV as well as a new trial on the ground that therevidence as a matter of law supported
a verdict against Liberty. The trial co-urt denied the motion and the estate appealed.

On appeal, Vereen’s representatives claimed among other things that the trial
judge erred in admitt}ng evidence of an earlier guilty plea by Vereen to possession of
mérijuaha. The Court of Appeals held there was ﬁo error Wiﬂ’l respect ‘fo admission bf thé |
guilty p]ea. First, the Court noted that the admission or exclusion of evidence is addressed
to the sound discretion of the trial judge, and the exercise of that discretiqn will not be
disturbeci on appeal absent a clear showing of abﬁse and prejudicial legal error. The Court
concluded “[n]o such showing has been made here.” Id., at 430, 412 S.E.2d at 429. The
Court stated:

As a beneficiary in this wrongful death action, the questions of
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whether Vereen’s wife was entitled to damages, and if so how much, were
properly before the jury. The potential damages included loss of
companionship and loss of society. Smith v. Wells, 258 S.C. 316, 188

S.E.2d 470 (1972). Vereen’s wife testified that she and Vereen were very
close, that they talked about everything, and that he was in no trouble. The .
existence of Vereen’s guilty plea, about which she did not know, could

have been viewed by the jury as evidence that Vereen and his wife were

not as close as she claimed. Such evidence was relevant to the issue of
damages. Its admission was not an abuse of discretion. See Crowley v.
Spivey, 285 S.C. 397 329 S.E.2d 774 (Ct. App.1985).

Vereen at 430,412 S.E.2d at 429-430. In a footnote the Court stated
Although Vereen’s wife subsequently said she did not deny he had
' a criminal record, but instead that she knew of none, for all the jury knew
she and Vereen were very close and discussed everything, and she was

correct that no criminal record existed. Evidence of the guilty plea was

properly admitted to refute her assertion.

Vereen, at 430, 412 S.E.2d at 430. Thus, this Court was affirming the trial court’s :
discretionary ruling regarding the admission of the evidence.

Furthermore, the evidence sdught to be admitted (evidence demonstrating the
couple was “not that close’;) was perhaps relevant to the issue of whether they were, in
fact, close at the time of Vereen’s death and to directly refute the widow’s claim that they
discussed “ev'erything.”2 The Court of Appeals agreed that the jury could infer that by not
telling his wife about his prior guilty plea to marijuana possession, Vereen was not as
close to his wife as she claimed him to be.

In this case, the Defendants offered the evidence to demonstrate to the jury that

" Mr. Fay did not value Mrs. Fay as much as he claimed. The argument essentially goes

that once a couple has marital discord, even discord involving infidelity, then they are

? It is telling that Vereen has never been cited for this proposmon in any subsequent cases
here or anywhere else.
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forever branded and can néver truly forgive each other. The defendants would at least
have liked to have made this aréument to the jury to incite a decision based upon
_ improper motives, that is, judging Mr. Fay harshly f;OI: a rﬁistake he made three years
earlier — a mistake he confessed and that Mrs Fay forégave‘ both in her eyes and the: eyes
of the law. |

| In any event,-like the Court in Vereen, this Court should defer to the'souﬁdv
discfetion of the trial court judge and find G-SRMC has failed to demonstrate a cléar
showing of abuse and prejudicial legal error.? |

GSRMC cites to Carroll v. Moran, 17 F.3d 787 (Sth Cir. 1994) as supportmg its

position. (GSRMC App Br. p: 17). Carroll, however, is dlstlnct from this case in a
meaningful way.. ,,

- In Carroll, plaintiff brought a medical malpractice action alleging Wrongful death
of his brother The jury rendered a ¢ take-no‘thl‘ng > verdict in favoy of the defendant. -
doctor. Plaintjff appealed and the Fifth Circuit Court of Appeals affirmed. |

" On appeal, plaintiff raised sévcral issues including the trial court’s admissibn of

T

records from Newhaven House, a treatment center for alcohol and drug abuse.-Decedent’s
Newhaven House records contained references to decedent’s smoking, drinking, drug use,

lustful sexual behavior, and marital iriﬁdélity. The appellate court held the trial court did

? In addition, the trial court in Vereen actually admitted the evidence and there is no
indication the trial court engaged in a Rule 403-like analysis with regard to the evidence. .
Because the case pre-dated the 1995 effective date of the SCRE (Rule 1103, SCRE) the
trial court would not have applied Rule 403. However, Rule 403 was consistent with
existing South Carolina law. See Rule 403, SCRE, Notes.
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not err in admitting the reéords because (1) they .were relevant to possibie causes of
décedent’s death (seVerc coronary heart disease); and ;(2) they were relevant to the issué
of damages since the defendant “was entitled to show that [decedent] Waé not a healthy
person and that his intemperance niight havé: resulféd in a reduced life expeqtancy.” 17
. F.3d at 791. The Court added that “[m]oreover, evidence of marital discord is pr(;Bative
of the extent of the survivor’s no’neqonomic loss as a result of the wrongful death.” Id.
The Court cited to a Miésissippi Supreme Court decision in _sﬁpport of this rule. Id.? citing
McGowan v. Estate of Wright, 524 So.2d 308 (Miss. 1988). |

In McGowan, .the widow and the decedent had not lived together for years and ha(i
not spok‘en for the last 11 years of his life. In fact, the decedent had been living with -
‘énofher woman for 15 years and had held her out to be his wife. The Missfssippi Supreme
Court held “[t]h¢ jury obviously concluded that appellant had no loss of society and |
* companionship and, therefqre,' -suffered no damag;.” 524 S0.2d at 311. - |

| The point is this. In Carroll, the evidence derﬁonstrated behavior that was on- l

going at the tiine (smoking, driﬁking, drug use, lustful sexual behgvior,_ and Iﬁarital .- .
inﬁdélity) which é.mqunted to marital diséord existing at the ‘timgof the decedent’s deatﬁ.
The same is true of the case upon which Carroll relied, McGowan. In this case the only
evicience was that the extramarital affair had happened three years ee{rlier, had been
confessed and had been forgiven, and at the ;[ime of Mrs. Fay’s death the lFays were
together and there was ﬁo marital discord resulting from the affair.

GSRMC ci;es fu_fther to Countryman v. County of Winnebago, 135 11l. App.3d

' 384, 481 N.E.2d 1255 (1985) as instructive on this issue. (GSRMC App. Br. p. 17).4
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Countryman, however, is also meaningfully distinct from this case.

In Countryman, the evidence the defendant sought to admit was that the decedent

was having an affair with another woman at the time of his death and the decedent’s wife
found out about it. In fact, the Illinois Court phrased £he issue as follows: “The narrow
question then is ’Whe4ther evidence that Margaret Countryman had found Richard
Countryman in bed with another woman had any tendency to establish that the
consorfium was worth less than if that event had not occurred.” 135 I11. App.3d at 388,
481 N.E.2d at 1259. The Illinois Court of Appeéls added:

In fact, the evidence was relevant on this issue regardless of which
side of the relationship is focused upon. First, it had some tendency to
establish that Mr. Countryman’s affection for his wife and the
companionship he was giving her were less than if the incident had never
occurred. His indiscretion, in other words, is some evidence that the
marriage may not have been an ideal one for him and so some evidence

~ that his contributions to the emotional, intangible aspects of the
relationship may not have been of as much value as they might have been
without the indiscretion. The evidence thus, depending upon the weight
given to it by the trier of fact, could support a finding that the consortium
lost was less valuable than it would have been in the absence of the
evidence. ‘

1

Second, it would be hard to overstate the potential corrosive effect
of finding one’s spouse in bed with another person on the feelings of the
finder. Reaction to it could be so.extreme as to completely destroy the
marriage or to profoundly change the nature of the relationship because of
a severe loss of affection and trust and a deep sense of hurt on the part of
the wronged spouse. While such extreme reactions are not inevitable, and
it is even possible that such an event would not harm a relationship under
some circumstances, there is a sufficient tendency for the event to have
such an effect to make it relevant on the question of the value of the
consortium lost. ‘

135 I1l. App.3d at 388-389, 481 N.E.2d at 1259.

In this case, the only evidence was that the affair had occurred three years prior,
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that Mr. Fay had confesséci the affair to Mrs. Fay, and that they had put the affair behind
them at the time Mrs. Fay died at the hands c;f the Defendants_. Unlike the situation in
Countryman, thé affair was not ongoing and‘.Mrs. Fay did not find Mr. Fay in bed with his
paramour. The trial court appropriately excluded the evidence and denied the new trial
motion. o

GSRMC éiéo cites to Morales v. Superior Court, 99 Cal. App.3d 283, 160 Cal.
Rptr. 194 (1979) in support of its argument. (GSRMC App. Br. p. 17). Once again,
however, Morales is meaningfully distinct from this case.

In Morales, the California appellate court had before it the question of whether the

“husband in a suit for the wrongful death of his wife had to answer interrogatories

regarding women with whom he had sexual relations with during the marriage. The
g » :
California Court of Appeals stated:

The question of whether extramarital sexual conduct affected the
relationship is one of fact to be decided by the trier of fact. Evidence of
such conduct is relevant to the nature of the personal relationship and thus
as to whether there was any loss of love, companionship, comfort, '
affection, society, solace, moral support or enjoyment of sexual relations.

99 Cal. App.3d at 288, 160 Cal. Rptr. at 197. The Court added:

However, not all'such evidence is necessarily relevant. Some
limitation of the time to be covered by the discovery may properly be
required. What happened 10 years before the decedent’s death may or may
not have relevance. This is so because the appropriate inquiry in the
wrongful death case is the nature of the relationship at date of death. We
do not attempt to say [w]hat period is proper. What is proper in a given
case depends upon the facts of the case.. The two-year limitation imposed
by the trial court in this case does not appear to us to be unreasonable or
improper. Of course, we are discussing this matter for purposes of
discovery only. As observed in Fults v. Superior Court (1979) 88 Cal.
App.3d 899 at page 902, 152 Cal. Rptr. 210 at page 212. “. . . relevancy at
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trial and relevancy for purposes of discovery are two different things. ‘An
appellate court cannot reverse a trial court’s grant of discovery under a
“relevancy” attack unless it concludes that the answers sought by a given
line of questioning cannot as a reasonable possibility lead to the discovery
of admissible evidence or be helpful in preparation for trial.” (Pacific Tel.
& Tel. Co. v. Superior Court (1970) 2 Cal.3d 161, 173, 84 Cal. Rptr. 718,
727, 465 P.2d 854, 863; Code Civ. Proc., ss 2016(b), 2031.)” (Fults v.
Superior Court, supra, 88 Cal. App.3d 899, 902, 152 Cal. Rptr. 210, 212.)

/

(Emphasis added). Thus, the California court expressly fimited its discussion in two.
‘ways: (1) a cutoff point of two years was acceptable in that case because the’appropriate
inquiry is the nature of the relationship at date of death, and (2) relevancy during -
di.sco.veryxis different (i.e., broader) from relevancy»ét trial. This case supports the trial
court’s decision to exélude evidence of an admitted affair that occurred during a brief
period. three years before Mrs. Fay waé killed.

GSRMC cites next to a Florida case for the argument that exclusion of the
evidence “would authorize the perpetratlon of a fraud upon the jury.” (GSRMC App. Br.
p. 18), citing Adkins v. Seaboard Coast LGe R.R. Co., 351 So. 2d 1088, 1093 (Fla. Ct
App. 1997). The Court should not be persuaded by this argument.

First, Adkins is meaningfully distinct from this case. In Adkins, the decedent had
been living with his alleged paramour for six months prior to his death. The paramour
~ testified that shortly before his death thé decedent pfomised that he would divorce his

b 13

wife and marry the paramour. She also testified about decedent’s “credible explanation
for having to wait.” Id., at 1092. The Florida Court of Appeals stated the novel issue

presented as “whether evidence that the decedent was going to divorce his wife is

admissible in a wrongful death action brought by the decedent’s wife.” Id The Court
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found the evidence “sufficiently probative of the decedent’s intent and probable future
actions to Warrant consideration by the jury in assessing the survivor’s damages.” Id. The
issue was going to come up on re;,trial (Court reversed on a séparate issue) and the Court
advised the trial court “Evidence on this issue is always subject to the rules of evidence
limiting unnecessary evidence on a collateral issue.” Id. Importantly, the Court added:

A contrary ruling would authorize the perpetration of fraud upon

the jury. In the case of Florida Central and Penninsular Railroad Co. v.
Foxworth, 41 Fla. 1, 25 So. 338 (1899), the Florida Supreme Court
recognized the importance of allowing the presentation of an honest and

+ accurate picture of the marriage relationship between the decedent and the
surviving spouse. There the court observed that the “jury may properly
take into consideration the loss of the comfort, protection, and society of
the husband in light of all the evidence in the case relating to . . . the
marital relations between the parties at the time of and prior to his death.”
(Emphasis added) 25 So. at 348.-We cannot allow the wrongful death
claimant to paint a rosy picture of the marital relationship while the
defendants’ hands are bound, preventing rebuttal. A jury should not be
misled to believe that a marriage at or past its breaking point was as
zealous as a honeymoon merely because the marriage partners had not -
sought legal dissolution prior to the decedent’s death. '

Adkins at 1093. The Court added:

We acknowledge the potential for abuse of evidence of domestic discord.
Our legal system, however, provides many safeguards against such abuse. -
Impeachment of the witness testifying to the decedent’s intént to divorce
his wife is the established method of testing whether the decedent actually
expressed such an intent. Rebuttal evidence can be presented to show that
if the decedent expressed such an intent, it was not his true intent, or to
show that he later changed his mind or would not have acted in accordance
with this expressed intent. A motion in limine would test not only
threshold relevancy and whether a jury could reasonably believe that under
the circumstances the expressed intent was honest, but also whether the
probative value of the evidence is outweighed by danger of unfair
ptrejudice.

Adkins, at 1093,
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'Unlike Adkins, Mr. Fay did not have a paramour at the time Mrs. Fay was killed.
Furthermore, the evidence was not presented to show Mr Fay intended to leave Mrs. Fay
at any point, especiaﬂy at the time of her death three years after thé admitted affair. The
Adkz:ns Court also ackﬁowledged the trial court’s discretion in ruling upon whether the
probative value of the evidence was outweighed by the danger of unciue prejudice, which
. 1s precisely what the trial court did in this case. ’

Second, the argument advanced here about “fraud 6n the jury” can bé made any
time evidence is excluded. For instance, evidence that a défendant might have liability
insurance to indemnify the defendant againsf a.loss in ;1 case would not be admissible
" because it would be irrelevant to any issue in the case. Yet keeping that evidel'?ce from the
jury permits the jury to speculate that the defendant will have to respond to any verdict by
paying fr;)m personal assets. This is no less a “fraud” on a jury than exclusion of evidence
'designed to evoke an emotioﬁal reaction to a litigant (partic";ularly WHeré the trial court has
determined that the evidence has questionable relevance to the .real issue in the case,
liability). Yet our rules and precedent are cleat that a jury cannot know the truth that the
de'fendar‘lt’s liability insurer will respond}o 'any judgméﬁt the jury returns because of th;e
fear that the jury may award a verdict in light of the insulation the insure'r provides.
Corhpare O’Neill v. Smith, 388 SC 246, 695 S.E.2d 531 (2010) (rejecting argument by
UM carriér that permitting plaintiff to pursue punitive damages after signing covenant
. not to execute that insulates 't(~)rtfeasor f'.rom harm perpetrates a fraud upon the jury).

Here, the trial court held that the jury would ot be permitted to hear about an

- affair that occurred three years earlier, that had been confessed, and that had been
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condoned and forgiven by Mrs.. Fay, because this information had no bearing on liability
' (the real jssue in tf_le case) and further any probative vaiue was greatly outweighed by the
risk of confusion and undue prejudice. There is no “fraud on the jpry,” as was the concern
_in Adkz‘ns. It wés not evidence of the current state Qf things between ;[heée parties, but
»evidepce of something in their history that they had éccepted and moved past.
In sum, these cases from other jurisdictions donnot support feverséil of the deniai
- of GSRMC’s new frial motion. As the Supreme Couﬁ of Vermont st-ated:

The breadth of matters relevant to the issue of damagesina -
Wrongful death action suggests that evidence of an extramarital affair may
be admissible to rebut or discredit a claim that-the decedent’s death
deprived the surviving spouse of a faithful, loving companion. Indeed, a
number of courts have so held. See, e.g., Morales v. Superior Court, 99
Cal. App.3d 283, 160 Cal. Rptr. 194, 197 (1979); Countryman v. County
of Winnebago, 135 11l. App.3d 384, 90 I1l. Dec. 344, 481 N.E.2d 1255,
1259-60 (1985); Strelecki v. Firemans Ins Co., 88 Wis.2d 464, 276
N.W.2d 794, 801 (1979). * * *

That some aspects of a decedent’s‘family relations may be relevant
and admissible in a wrongful death action does not, however, mean that all
aspects of family relations are relevant and'admissible. There is a line to
be drawn when the potentially inflammatory nature of the information
exceeds its probative value. See V.R.E. 403; Haynes v. Golub Corp., 166
Vt. 228,236, 692 A.2d 377, 382 (1997). A trial court’s duty is to balance
these factors, to ensure that the primary purpose or effect of disputed
evidence is to advance an issue in the case rather than “to appeal to a.

© jury’s sympathies, ‘arous[e] its sense of horror, provok[e] its'instinct to
punish, or trigge[r] other mainsprings of human action [that] may cause a
jury to base its decision on something other than the established _
propositions in the case.”” State v. Bruyette, 158 Vt.21, 31, 604 A2d
1270, 1274 (1992) (quoting 1 J. Weinstein & M. Berger, Weinstein's
Evidence § 403[03], at 403-33-39 (1991)). '

The trial court is accorded wide latitude in making such evidentiary
rulings, and we will not disturb its decision absent a showing of abuse of
discretion. See State v. Webster, 165 Vt. 54, 56, 675 A.2d 1330, 1332
(1996).
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Mears v. Colvin, 171 Vt. 655, 658, 768 A.2d 1264, 1267-1268 (2000).

The decision whether to grant or deny a new trial also rests V;/ithin the s;)und
discretion of the trial court and will not‘be disturbed absent an abuse of that discretion. =
Fields v. J. Haynes Waters Builders, Inc., 376 S.C. 545, 56’9, 658 S.E.2d 80,.93 (2008).
For the reasons stated, this Court should affirm the trial court’s discretionary decision to
deny GSRMC’S motion for a new trfal on the grounds that the trial court appropriately

excluded the evidence of the affair under Rule 403, SCRE.*

4 Mr. Fay would note that he presented evidence through Dr. Oli{/er Wood of economic
losses totaling $1,771,982.00. (R. p. 562; p. 563, 11. 7-17; p. 564, 11. 1-4) The jury’s
verdict in this case was $3,000,000, and was reduced to reflect 4% fault on Plaintiff’s
part. -
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CONCLUSION
For the reasons stated the Court should affirm the trial court’s rulings regarding
GSRMC’s motion for new trial arising out of the jury instructions and the evidentiary
rulings in this case.
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