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STATEMENT OF ISSUES ON APPEAL

I DID THE TRIAL COURT ERR IN F AILING TO RECUSE ITSELF"

II.  DIDTHE TRIAL COURT ERR BY GRANTING RELIEF TO
'RESPONDENT’S MOTION TO DISMISS ON THE BASIS OF RES
JUDICATA?

- STATEMENT OF THE CASE

1

. ‘,Plamtrff Appellant Suzette LeFebvre commenced this Appeal on March 5 2018 and

served the Not1ce of Appeal on Defendant Respondent Blanco GmbH+CO KG on March 5 201 8 .
e by servrce upon the Defendant Respondent $ counsel Plamtlff Appellant seeks a reversal of “the

February 6, 2018 Order rendered by the Honorable S Jackson Kimball," Master 1n Equlty':

. wherem Judge K1mball demed LeFebvre S Motlon to Recuse hlmselt from th1s case, e1ther on a

, ‘ temporary or permanent bas1s and a reversal.of the Master in Equ1ty s Order grantmg the .

Defendant Respondent s motion for Summary Judgment LeFebvre’s appeal is based upon two ; .

‘ arguments 1) As to the fa1lure to récuse h1mself the Master In Equity 1mproperly ruled that hlS

‘ .rulmg in another case 1nvolvmg the LeFebvre did not evidence prejudice on his part; 2) As to the ‘

B Summary Judgment the Master in Equity abused his discretion in finding that no general issues
of fact or law existed i in the Plamt1ff Appellant S case.

STATEMENT OF FACTS

On May 19, 2001 Plaintiff Appellant Suzette LeFebvre (heremafter “LeFebvre”) and her -

former spouse, V1to Antomo Laera (hereinafter “Laera’ ) were “married 1n Colorado in the
Foothills Chapel At the time of the ceremony, the couple had one.young son and ‘were residing
together in M1am1 Florida. While the couple d1d not apply for or receive a marriage license prior
to the ceremony, Colorado Rev1sed Statute 14-2-109.5, recogmzed “common law mamage

C.RS. 14-2-109.5. Followmg the marr1age the couple returned to Florida. They moved to



Matthevlts,‘ North Carolina on or about 2606, where.they‘resided as husband and wife until they
| separated on December 7, 20.12 due to Laera’s adultery ‘Seje Complaint-ﬁled in LeFebvre v.
Laera No. 2014 -DR-46- 623 2014 Fam. Ct (See Record on . Appeal p. 255-262; further _
' references -shall be designated “R”) Laera moved out: of the marltal home located in North
‘:Carolma into a warehouse apartrnent the couple owned located at _4‘l~9 Yorkrnont Road Fort Mlll,
York County,'South Carolina (hereinafter “Property”). The'Property is a commercially zoned
'warehouse wherem Laera operated his business and 1ncluded a 6.5 acre tract of real property.

| Wthh can also be identified as York County Tax Map No 7280000030 On March 25 2014, |
| b. LeFebvre filed a Complamt against Laera in the York County Famlly Court allegmg adultery as - |
the grounds for the separat1on and made cla1ms for Chlld custody, child support, allmony,
equltable dlstrlbutron and attorney fees ( Drvorce Act1on) LeFebvre was represented in the
domest1c proceedmgs by attomeys Halford Nremrec & Freeman of the York Courity Bar; Larea
appeared pro se in the domestlc proceedmgs. ) - B

As part of domestrc proceedlngs the part1es negot1ated the terms of ch1ld custody and _‘

* visitation and ch1ld support for two m1nor ch1ldren ahmony for LeFebvre the dependent spouse o

equltable d1str1but1on and attorney fees to be- pard for by Laera The negot1at1}ons were“

conducted between LeFebvre S attorney and Laera who was pro se. “In addition to the above

. clarms negot1at1ons mcluded but were not limited to; ﬁhng for temporary rellef on issues of
- child custody, Chlld support, alimony, attomey fees and to appoint a’ guardian ad litem for the

“minor children as well as preparation of a financial affidavit and the exchange of financial
documents.

- On or about mid-October 2014, a final settlement” was reached on the terms and

conditions of child custody, child support, alimony, equitable distribution, and attorney fees.



v
The parties memorlahzed the - agreement in a Consent Order accepted by and entered by the
Honorable Henry T. Woods of the Famlly Court in and for York County, South Carolma in Case
# 2014 DR-46- 623 (See R p- 3- 7) As part of the equltable d1str1but1on of’ the -assets and
liabilities of the marrlage, the_ Consent Judgment.awar_ded the Property: to LeFebvre _along Wlth’
‘ the mortgage.obligationencumbering'it.-LeFebvre was also awarded sole custody of the minor :
children, child support ahmony, and add1t10nal assets and liabilities of the marr1age

+

Unbeknownst to.LeFebvre durmg the mamage Laera had been named as a defendant 1n. :
A \ R ‘ Lof '
.a lawsurt in the Southern D1str1ct of’ Florlda Court for mlsapproprlatmg 1ntellectual property from '

» 'Defendant Respondent Blanco ¥ GmbH+CO KG (heremafter “Blanco”) In early 2014 as - o

. Judgment was entered agamst Laera and in October of that year; Blanco reg1stered 1ts Judgment ‘

o for enforcement 1n York County, South Carolrna (“Forergn Judgment”) (See R 270 274) At no

t1me pr1or to the separatlon durmg the domestlc proceedlngs or followmg the1r conclusron did- _

LeFebvre have knowledge of Blanco' S Judgment agamst Laera.

; Several months after the dlvorce proceedrngs were fmahzed LeFebvre 'was named as -
.Defendant w1th Laera in Blanco GmbH + CO KG V. Laera No. 0:15- CV- 02199 (TLW) 2017' '
g ; U. S Dlst PACER Docket (S C Drst May 26, 2017) (heremafter “South Carolma Federal
o Case ) Blanco alleged she: had worked in concert with Laera to defraud Blanco from collectlng
s on 1ts Judgment by allowmg the -Property,. 1nc1us1ve of ‘the\warehouse awarded to ‘herl'ln the-
d1vorce proceedmgs to be conveyed to her Based upon the Blanco’s Complamtm the South
. Carolma Federal Case Blanco not only appeared to be unaware of the couple s mar1ta1' status
. untrlthe disclosure by LeFebvre’s counsel, but that the Property had been conveyed pursuant toa
" "dome'stic court order. Following notification of the couple’s maritall status .by LeFebvre’s

attorneys, Blanco argued in response to LeFebvre’s Motions to Dismiss and Summary



Judgement, that the couple was not married and therefore, Judge Wood had no authority to enter -
the October 31, 2014 Diyorce D”ecreei Blanco’s argument in favor of its claims of fraudulent
transfer in the South Carolina Federal case was essentially that the couple was not"m‘arried by
common law either in Colorado where the couple had their ‘wedding ceremony in 2001, under
North Carolina’s solemnization statute codified in N.C.-Gen. Stat.. § 51-1, or pursuant to South '
| yCia'rolina’s commonx law statute or ‘its recognition of the marriage contained in the Divorce

/
_Judgment. J udge Woods’ Order was never overturned

At the time the South Carolina. Federal case was ﬁled 1n February 2015, there was no‘
duestlon as to ‘whether or not LeF ebvre had prrority of 1nterest in the Property v1s a-v1s Blanco in .
terms of the time of ﬁling since the Drvorce Decree entered October '31 2014 Fol‘lowrng the -
‘ dlsclosure of the marrrage the South Carolina Federal case arguments centered on the prlorrty

rlghts to the Property in between Laera and LeFebvre : |
On or about May 2016, LeFebvre placed the Property for sale and on or about August’ |
30 2016, LeFebvre and Triple M Partners LLC (heremafter “Triple M”) entered into a contract' :
fora purchase price of One Million Nine Hundred S1xty Dollars and Zero Cents ($l,960,000,00). V,
An initial closing date was set for December lS, 2016. During the process of selling‘ the property,
Triple ‘M commenced an action to enforce certain provisio’ns of the sales contract, including ;
obtaining access to the property to inspect the same. (See R. p 90-116). Triple M’s claims were
heard, in part, by the York County Master in Equity, the Honorable Jackson S Kimball, and
Triple M’s claims were ultimately resolved in their favor, against LeFebvre. K

Blanco filed a Motion to Intervene in the Triple M Matter on February 14, 2017 The |

Motlon to Intervene was granted on March 13, 2017, without hearing. Blanco filed its Answer



on March 14, 2017. See Answer of Blanco in Triple M- Case R. pp. 078 083 Blanco did not a
ﬁle a crossclaim against LeF ebvre

o Blanco s Foreign J udgment yvas ﬁled in South Carolina on October 3, 2014 as set forth
. 'above (See R p. 270 289) However, it was not entered on the Abstracts of Judgment or the "
| Judgment Roll untrl March 3, 2017. When Blanco received not1ce of this occurrence, 1t filed a o

' Wnt of Mandamus requesting J udge Klmball enter an Order of Mandamus makmg the effectwe : ‘j

- .. date, of the ﬁhng of the Forelgn Judgment October 3, 2014 and retroactlvely ordermg that the .

Abstracts of Judgment or the Judgment Roll reﬂect a date of the same Judge Klmball granted .

- : the Wr1t of Mandamus and entered the Order of Mandamus on February 28 2017

’ The closmg on the Property was rescheduled for the week of March 13 2017 When _""'--‘ .

, '_ ‘LeFebvre would not agree to voluntanly extend the hen rrghts on the real property agamst the d L
.:-?;-.‘Proceeds Blanco ﬁled a Mot1on for Mod1ﬁcatron of the prlor Order of Default Judgment
3 ;‘Ultrmately, after numerous hear1ngs on Blanco S Motlon for Mod1ﬁcat1on of Oefault Judgment _ '-
Blanco ‘was awarded the sale proceeds in the amount of Eight Hundred Nrne,,,_’l“housand._Oneiv
| Hundred l\Iinety and 02/100 Dollars ($809,190.02). - . .: o
The issue of who \yould Eecelve the sale proceeds or had prlority with respect to the sale
: ‘proceeds ‘was not notlced for hearmg nor contamed in any motion or brlef filed w1th the Court
' ‘LeFebvre rece1ved notice the Tr1al Court had ordered the sale proceeds be d1sbursed from the\ i
Clerk’s office to Blanco when she received the file stamped Supplemental Order on Default‘
Judgment. On April 13,2017, LeFebvre timely filed a.Motion to Stay and Motion to Alter and/or
Motion to Amend the Supplemental Order and a hearing was scheduled tor April20 2017A
: At the April 20 2017 hearing Judge Kimball denied LeFebvre’s Motlon to Stay and

Mot1on to Alter/ Motion to Amend on the premise but did not render a dec1s1on as to who had



| . 'priority to-the sale proceeds As of the Aprrl 20 201 7 hearmg, the South Carohna Federal Court
had also not ruled on the Cross- mot1ons for summary Judgment pendmg 1n Federal Court nor was _

fthe issue of who was ent1tled to the sale proceeds pendlng before the State Tr1al Court At the

a\,"*"'

- AAprrl 20 2017 hear1ng, the followmg exchange occurred R
o : “MR GILBERT - I thrnk as of that day, Your Honor the -2 1t was erther gomg to be that
o the property gets sold and the proceeds get put as1de and there sa lren agamst the proceeds or 1t
is not. : '
r THE COURT But my questron - - 1t seems to me that the order - - (pause) -- decrdes
t the 1ssue . :
. (See R. p 199 lmes 4 9)

{/4
I3

' The 1nstant case, under th1s appeal was ﬁled on or about Apr11 18 2017 The prlmary

T e "'.2 -

e '~—'1ssue(s) in thls case addressed quest1ons of prrorrty of clalms between LeFebvre and Blanco
regardrng the proceeds of the sale of the Property After 1n1t1al d1scovery, the Court granted the '. PR
2 Respondent Appellant s Motron for Summary Judgement after hearmg on January 18 2018 Ms ,

) | jLeFebvre Appellant subsequently commenced th1s appeal




STATEMENT OF ISSUES ON APPEAL

| L DID THE TRIAL COURT ERR IN FAILING TO RECUSE ITSELF AT
THE HEARING ON JANUARY 18, 2018, BASED UPON PREVIOUS
‘STATEMENTS?:

The Trial Court’s failure fo re(_:use itself from this case, or at the very ,lieast, recuse itself
until the co'nclusion of the appeal ina case involving many of the same issues is in error In the
' Aprrl 20 2017 Transcrrpt the Court clearly indicated a pre-d1sposed belief that the Order in the,'

: prev1ous Tr1ple M Case determmed the priority of any claims between the LeFebvre and the,

4 Blanco. .The Court s own statement that the [earher] ‘order dec1des,;the issue’ 1nd1cates"_a clear

e pre- dlsposmon to rule agalnst the LeF ebvre in the mstant case.

" The South Carollna Appellate Court Rules (SCACR) 501 under Canon 3(E)(1) prov1des o

L that a Judge should drsqualrfy hlmselt or herself in a proceedlng in Wthh the Judge s . .

i .y 1mpart1a11ty mrght be questroned ‘As the Court of Appeals 1ndrcated ..a Judge should

‘d1squal1fy hrmself or herself ina proceedmg in Wthh the Judge S 1mpart1allty mrght reasonably, ’

be questroned Tt is not enough for the party seekmg dlsquahﬁcatlon to srmply allege b1as -or.

- prejudlce The party must show. some evidence of that bias or prejudrce The alleged bras or -

\

‘ ;prejudlce must stem from an extra-Judlcral source and result in a decision based on mformatlon -
other than what the Judge learned from his or her participation 1n the case as a.Judge . (State v
‘Jackson 353 S.C. 625, 627, scct App 2003). - N
In the case under consideration, the Judge had clearly expressed an opinion in a prel/ious
- case that Was determinative as to this case. The bias stemmed from an extra—jvudici.al- source in
~ that it came in a case other than the instant case, and such statements clearlylshow. the Judge’s

inclination to rule against Ms. LeFebvre.

Counsel suggested that the Court recuse itself, in the alternative, until at least such time



. B grant Summary Judgment on: the basrs that the LeFebvre s allegat1ons were barred by res

as the pending appeal in the companion case was resolved. .Thatuwas also denied.

3

| Asa re‘sult, the Trlal Court’s‘denial of LeFebvre’s Motion'_to Recus‘e Itself was in error. a

. | | | PO DID THE TRIAL COURT ERR BY GRANTING DEFENDANT

APPELLANTS MOTIONT FOR SUMMARY JUDGEMENT BASED ON 8

RES JUDICATA"

The Court determmed in its Order that Summary Judgment was approprlate because 1t e

L w‘felt there was no genume 1ssue of mater1al fact and that the movmg party [Blanco] is ent1tled to

o -Judgment asa. matter oflaw » (Slmmons 12 Berkeley Electrzc Co op, [nc 4l9 S C 223 228 797 : S

‘;'FS E 2"d 387 390 2016) In grantmg a Summary Judgment Mot1on the Court should cons1der all"_n - .

- the documents 1n a case to determme 1f any genume 1ssue of fact exrsts (Thomas v Walters 3 l 5 : :'fj o

h ~_;S C 524 526 445 S E 2nd 659 SC Ct App 1994)

ln th1s case the Court falled to adhere to that standard The Court based 1ts dec1s1on to B

’_—u

R ,JUdrcata and found that the elements of the prev1ous lltlgatron(s) were 1dent1cal to the elements R

of thlS lrtrgatron (Court Order grantmg Summary Judgment p: 4)

Thrs is 51mply an 1ncorrect statement of the 1ssues before the Court In the prevrous case, B

2016 CP 46 3382 the Court awarded the proceeds of the sale of the property to Blanco after

) "not spec1f1cally address the 1ssues 1n the mstant case even though the Plarnt1ff Appellant was a : . |

;party to the prev1ous case. ThlS case 1nvolves an equ1table l1en that arises out of an Order of the

| Famrly Court havmg prrorlty over a later created statutory lren of a thrrd party It appears

-~y

undlsputed durmg the proceedmgs that Laera ‘was decept1ve w1th all part1es 1nclud1ng hlS former. B

S 3 ‘spouse as well as those part1es with whom he d1d bus1ness However under the language of SC

, i . determlnmg Ms LeFebvre was requ1red to go through w1th the sale to Tr1ple M The Court d1d ‘fr" ) " E o8



, / . Code §2O -3- 610 (SC Code of Laws 1976 as amended) it prov1des for a spe01al mar1ta1 1nterest
"1n property o - |

s "

“Durlng the marrlage a spouse shall acqu1re a Vested spe01al equlty and ownershlp SRR
: ;;mterest in martial property are defined ini Section 20-3- 620 Wthh equity, and ownershlp rlghts CL e
are subject to apportlonment between the spouses by famrly courts of th1s state " R

%

L ‘ﬂ at the t1me Laera acqulred the Property, presumably at some pomt pI'lOI' to hlS relocatlon there in..

-"12012 As such the Court d1d not properly cons1der nor Welgh the creatlon of the spouse S.




V.

e CONCLUSlON»

The Court of Appeals should reverse the Tr1al Court s Order grantmg Blanco S mot1on :

: for dlsm1ssal of this action on Res Judlcata and should also find that the Court fa1led to properly

~

. ‘ _'recuse itself e1ther in whole or unt1l at least such time as the compamon case had been resolved SR

e .on appeal Accordmgly, the Pla1nt1ff Appellant Suzette LeFebvre requests th1s Court overturn thef. g

DR

' .Pleas ~for such further procee_dmgs /as m1ght be appropr1ate.

G

B _~-fRespectfully~'submitte"d, this H"’day of 'February,l2019.'f e
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| grantmg of Summary Judgment and remand the case to the York County Court of Common " R



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

RECEIVED
Hon. S. Jackson Kimball, III
York County Master in Equity FEB 21 2019
SC Court of Appeals
Appellate Case No. 2018-000411
SUZBHE LEFRBVIR. . . isosaiscisiiunmecs s i s onvmssmainess s s susassnive s bsinions yis by Appellant
Vs.
Blaneo GMBHHCORET. c.. s sumwns svrviiisoobusmmsion vs wovkavmns ss seamunias svsvas Respondent
PROOF OF SERVICE

I hereby certify that I am the attorney for the Appellant in the above-captioned matter and
that I did on February 19, 2019 serve one copy of the FINAL BRIEF OF APPELLANT and
SCACR 211(b) CERTIFICATION OF APPELLANT COUNSEL on counsel for the party listed
below by US mail, postage pre-paid, and addressed as follows:

Robert A. Bernstein, Esquire
Bernstein & Bernstein, P.A.
5418-B Rivers Avenue
Charleston, SC 29413-0519

Attorney for Respondent
p/)ﬁéf)/;g L 1e—
o reeman

Iford, Niemiec & Freeman, L.L.P.
2B8 RoOckmont Drive
Fort Mill, South Carolina 29708
803-547-6618
803-547-6638 (fax)



