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: A S ,
\ RESPONDENT’S STATEMENT OF ISSUE ON APPEAL

¢ N

Whether the post-conviction relief court properly denied relief on grounds
that Petitioner was not deprived of the effective assistance of counsel where:
(1) Counsel’s failure to object to potentially objectionable testimony elicited
at trial was part of a valid trial strategy; (2) the majority of the testimony in
question would likely have been admitted under well-recognized exceptions
.to the hearsay rule; and (3) Petitioner failed to prove there is a reasonable
probability that, had the testimony been excluded, the result of the trial
would have been different.’ '

-~



STATEMENT OF THE C(ASE
Petitioner' was indicted at the January 2041’1 term of the\ Colleton County Grand Jury fer
ﬁrst—degree criminal sexual conduct with a minor (2010-GS-1 57_0916). (App'.p.369-p.370)_.'_ H.e
was represented by David Matthews, Esquire (Cotmsel). Respondent (the State) was represented
by Assistant Solicitor Chéries’ Balish, Esquire, Bf the Fourteenth Circuit Solicitor’s Office. On
February 28-March 2, 2011, Peti_tione‘r proceeded to trial by jufy pursnant to which he was found
guilty as indicted. He wa’s‘ sentenced by the Honorabfe D. Craig Brown to twenty-five (25)
years’ imprisonment. (App.p:298-p.306). N .

Petitioner timely filed a notice of intent to appeal his conviction and sentence and an

Anders' brief was submitted 0%1 his behalf by Appellate Defender LaNelle C. Durant, Esquire, of (
, _ ~

the South Carolina Commission on Indigent Defense. Petitioner raised the following issue on

appeal:

“

.Did the trial court err in allowmg the doctor to testify that the
complaining witness said her uncle put his finger inside her and

‘that it hurt which went beyond time and place, and violated Rule
-801(d)(1)(D)?

(App.p.308-p.319). In an unpublished opinion filed October 2, 2013, the South Carolina (Court

" cof Appeals dismissed the appeal after review pursuant to Anders. State v. Lemacks, Op. No.

2013-UP-363 (S.C. Ct. App. filed October 2, 2013). (App.p.320—p.321)‘.
On February 25, 2014, Petitioner filed an .application_for post-conviction relief (PCR)
N . } ~— N s . )

alleging he wats being held unlawfully for the following reasons: .
. . AR \ ’ i

" 1. Police never tested me for DNA. .
'2. No DNA or visual evidence present during the use of rape kit.

3. Rushed to trial, David Mathews put in for a speedy trial without my knowledge

v

! Anders v. California, 386 U.S. 738 (1 367).

\ . \1<-

v L
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- (App.p.322-p.327). The State filed its \Retilrn on August 20, 2014, requesting an evidentiary

‘hearing be held. (App.p.328-p.333). -

An evidentiary hearing into the matter was convened on October 27, 2014, at the

¢ . .

Beaufort County Courthouse before the Honorable Edgar W.Dickson. Petitioner was present
and represented by Tristan M. Shaffer, Esquire. The State was represented by Assistant Attorney
- . . \ - .

General Ashleigh R. Wilson, Esquire, of the Office of the Attorney General. At the evidentiary

hearing, Petitioner orally amended his applieation and alleged:

1. .Trial Counsel was ineffective for failing to object to Michelle Amaya’s testimony
to staterents made by the alleged victim that are outside of time and place. 7,
2. Trial Counsel was 1neffect1ve for failing to object to Tiffany Davis’s testimony of
statements that were made by the alleged victim outside of time and place. A
/ 3. Trial Counsel was ineffective for failing to-object to Epifanlo Garcia’s conveying
that the victim identified Applicant to him.
Trial Counsel was ineffective for failing to object to Detective Geathers, who
conveyed hearsay statements made by the victims, giving specific facts about the
case outside of time and place. '
5. .Trial Counsel was ineffective for failing to object to the State s attacks on trial
counsel in closing argument A
6. Trial Counsel was ineffective for ehciting hearsay from the victim’s sister.
Trial Counsel was ineffective for failing to object to-Tiffany Davis’s testimony of
what happened to her.

N

(App.p.334-p.340). At the hearing, Petitioner called only Counsel to testify regarding the
allegations. The State cross-examined Counsel but called no additional witnesses in response.
" The PCR court had before it a copy of P'etitioner’s records from the Colleton County/Clerk of

- Court, Petitioner’s records from the South Carolina Department of Corrections, the trial

transcript, Petltioner s direct appeal records, the PCR application, and the State’s return. At the
@ .
A \

conclusion of the evidentiary hearing, the PCR court took the matter under advisement
(App.p-334-p.361). On December 15 2015 Judge chkson issued a written order denying relief, -

_ﬁnding counsel prov1ded effective a551stance in this case. (App.p. 362 -p.368).

N



-

. On Novémber 26, 2016, Petitioner filed aNotice' of Appeal, appealing the PCR court’s -
. denial of his applicatio'n for PCR. Petitioner filed his Petition for Writ of Certiorari and the

\Appendi‘x on June 1, 2017, and the State filed a Return on August 14, 2017. By drde; filed

{ ’

Octobér 23, 2018, this V'_oun granted certiorari. On Novémber 2, 2018, Petitioner submitted a
N - S . -~ . - . ’ \ )

" Briefin support of his appeal.. This Brief(of Respondent on behalf of the State now follows.
. | _ ‘ | >

STATEMENT OF FACTS -

h " Trial

. In his opening statement, the solicitor described the State’s burden of proof and the
elements of the charged crime, and then he summarized the State’s case. He said the jurors

would h?ar from ‘@he ten-year-old girl (Victim) who was sexual assa}ilted by Petitioner, and -
acknowledged that when it came to direct evidence it was “just going to be her word that this

-~

i

)

_ ) [se_xuall assault] happenecy’ The'vsolicitcor:however, noted Victim had-immediately disclosed the .
| abuse to hér mofher the next mornirig,' and ';hen"repéated her story to law 'énforceme’nt énd
me;iical personnel. He said: ‘»‘[s]he’s {émainéd c,(-)nsistent\.” (App‘.’p.74-p.77). In resgpoﬁse,

" Counsel noted how ha’r/d it Wag»t(’)‘ prove ‘Somgthing beyond a reasonable doubt and, descfibgd

W¢aknesses in _the State’s case. He:placeid particulér focus on"the f?{ct théit \{ictim spéke tq a
- couﬁse/lor shorﬂy after the alleged assault and that her statemenfs to that counselor would shéw
“contradictions that a little girl wﬁo doesn’t understand what al-l;is going on.” _(App.p.ZS-p.80)_.
" The State then presented tesﬁimony a,nd evidence Fegarding' Petiti‘qner"‘s sexual assault of
Victim. First, Victim, who was elé;/én at the tir_nre'of tri)al, took the stand. She identified
Petitioner in th¢ courtroom énd said she knew him as “Uncle T_immy.”. Petitioner wa;s a close

‘family friend who had lived with Victimand her family in the past, and was sbending the night

in the house on the night of the incident after ;pending the evening d;ihking with Victim’s father.
- ) \) o R N ) . .
) . -
( . . B ~ ) . ——

ES



. e /
' (App p- 138) Victim testlﬁed she had gone to sleep in the l1v1ng room after watchmg TV w1th

her brother and sister when she suddenly felt Pet1t10ner touchlng her. When he stopped she

- .woke her sister and brother and asked them to move with her to the top bunk of her bed.

I - -

(App p- 85 -p. 87) -Victim sa1d she felt Petitioner put his hand in her underwear and then she felt

-~

his ﬁnger go i 1ns1de her vagina, wh1ch she'reférred to as her “Lucy ? She testified it “hurt really,{
really bad.” Victim said Petltroner put h1s finger.in her at least twice. Vrctrm acted hke she was .
asleep and attempted to scoot away from Pet1t10ner and told him to stop. Eventually Petitioner

stopped and left the bed Vlctlm then got her sister and brother and made them sleep with her on
the top bunkbed in a d1fferent room,. (App p. 9%-p .96). As soon as she got up in the mornrng, -

Victim got 1n bed w1th her mother and told her what Petrtroner had done She testified she told
g v -

N

the story to her mother just like she told it in court. The sohcltor then asked how many
people she had told about the abuse. Victim said she made the disclosure to her eousin, her

- family members, about eight doctors, 'D'etective'Geathers, and the solieitOr himself, and claimed

that her story “had not changed at all.” (App.p.100-p.102) (emphasis added).

l : : " On cross-examinatio'n Counsel immediately questioned this claim of absolute

. —

cons1stency He began by asklng Vlct1m about her mult1ple disclosures, particularly the one she

, (

. madeto“a counselor over in Beaufort” named Ms. Mary Beth.2 Counsel questloned V1ct1m _
.  about thrngs she told the Ms. Mary Beth_ that either were omitted from or inconsistent with her -

trial testimony including: (1) her claim that the assault hurt as much as getting her finger shut in

|

a car door,when she was seven, (2) her statement that she woke up when Petitioner turned the
) W

' llghts on after the alleged assault (3) her cla1m that before the 1nc1dent she fell asleep w1th her |

( — -

sister holdrng onto her leg, (4) her estimation of the time of the alleged assault %) her

description of the clothes”she was wearing during the alleged assault, and (6) her claim thai\

1

DA

% The counselor was later identified as Mary Beth Hefner. _
., . - 4 ’ ‘ ’ V

e




~

Petitioner had really long ﬁngerna_ils. (App.p.\lO2-p.108). Counsel then asked Victim about‘“'
. inconsistencies between her trial testimony and the disclosure she made to the medical personnel
who examined her after the 1nc1dent partlcularly her claim that she kept 1 mov1ng Petitioner’s
“hand away during the alleged assault (App.p. 108-p 109) Next Counsel returned to the.
interview with Ms. Mary Beth/,/asking about more of Victim S 1ncon51sten01es 1nclud1ng: (1) her
statement that Petitioner put two iingers all the way in, (2) her clairn that she never said'a word
to Petitioner during the assault, (3) her reference to Petitioner as “this boy Timrn_y” rather than

“Uncle Timmy,” (4) her acknowledgement that Petitioner had‘spent the night at her hous'e many
~“times in‘the past, (5) her claim that she had a Hannah Montana blanket on top of her during the

~ )

alleged assault (6) her claim that thls was the ﬁrst time Petitioner had spent the night at the
9

house w1thout a g1rlfr1end and (7) her statement that she woke up in the morning and saw

~

/
Petitioner on the couch.‘ (App.p.109-p.l l6). Durlng hlS cro'ss—exammation Counsel had Victim

- 4

acknowledge that Detective Geathers was present when she talked to Ms. Mary Beth and that

4

Geathers had watched the whole interview. (App .p. 111, lines 6- 14) Follow1ng the solic1tor s

questions on redirect when the trial judge asked Counsel if he had any re-cross exammation a

-~

. bench conference was held off the record. (App p:118, lines 7- 14). Although the topic and

contents of that bench conference are not part of the record, Counsel ] later statements durmg
trial suggest this was'when he atternpted to introduce a copy of the vldeotap'e of the forensic
‘interview in an effort to support his already thorough cro/ss-ekamination,of Victim. (See -}
App.p.227: “Your Honor, | s_ought to introduce A‘this\ during [k/i'otim’s] interview and was told that N
was not the proper time, and I’rn just looking for the pr’oper‘} way to introduce this evidence 1n the
proper fashio_n. I wasn’t permitted to introduceit during [Victir)n’s] interview and I’d just like 'to |

do it during the cross-examination of Det. Geathers.”).
. : 5 )



~

Next, Victim’s mother; Tiffany Davis, took the stand. In regard to Victim’s initial

disclosilre, Davis was asked: “What did she say9” She responded' )
She told me that when she was lay1ng on the - - this'weren’t her exact
words. She said, “Mama, Timmy - - Uncle Timmy touched me.” And I said, )
“Excuse me?”- And she(said “Uncle Timmy touched me.” I said, “What do you
mean, he.touched you, Minor ? Explain to mama.\Tell me.” Because she is a
child and things happen. And she said, “Mama, he stick his hands in my pants
and he moved his finger around.” And for about 20 seconds, I was floored. I had
to gather myself. \I didn’t. know who I was or who was around me. I did not
know anything L T -

o~

*So I proceeded to ask more question, to get further into detail with her.
“Minor, are you absolutely sure?” And she said, “Yes, ma’am.” While she was
“ saying all.this, she was crying; she was upset. And I had no reason to believe she
would make up anything like that. So after we talked some more, she went into,
you know, further details with it as far as he. touched her and, you know she had
tr1ed to get up and all this other stuff.

.. (App.p.140-p.14l) (emphasis added). Counsel did not object. Sho’rtlyv thereafter, the solieitor
asked: “So do you believé her?” Davis responded:‘ .“Yes, I believe her with 100 vpercent of

: what’s in my bo—dy and hers. 1 helieve everything that’s coming out of that_xbabyA’s mouth.
(App.p.144, lines 18-2.1.) (emphasis iadded). Finally, the solicitor asked: “And‘ do you believe

your daughter?” Davis said: “Yes, I do believe her.” -(App.p.l46, lines 8-9). Counselalso did

P

- not object to these two comments. -

~

After the disclosure, Davis took Victim to her grandmother’s house Where they called the

police Police officers responded to the scene before Petitioner had gotten up from the couch
/

where he was sleeping. Davis talked to the pollce and then took Vlctim to the hospital in
~

Colleton County, and then to MUSC for a medical exam. She testified they went straight to.

)

MUSC and did not stop for food or anything else. (App.p.141-p.143; p. 100)

{

On cross- exammation Counsel questioned Davis about having been the victim of a

sexual assault when she was sixteen and her feeling that she had never gotten justice for that .



-

. ) /
\
!

crime, seemingly suggesting Davis had a motive to indiscriminately believ\e the disclosure made

by Victim in this case..' Counsel then began {o question Davis about inconsisteﬁbies in the
Victim’s multible disclo.s'ures: He tri;d to ask her about inconsistencies in the foreﬁsi? interview ‘
with Mary Beth Hefner but diéengaged when Davi's’explainec_l she had not watched the interview
like Detective Geathers. (App.p.146-p.153).

\ o .
The State then called a pediatrician from MUSC, Dr. Michelle Amaya, to the stand. She

I

)

was admitted as an expert in child abuse pediatrics and explained she was one of two attending
physicians working the night Victim was brought in for an exam. She explainea that the on-call

SANE nurse, Ms. Kerr, responded to the initial visit, examined Victim, took notes, collected an
evidence kit, and then shared her work with Dr. Amaya for review and referral for a follow-up

visit. Dr. Amaya then proceeded to relay information from the medical records. She said the-
emergency room physician saw Victim first and noted she was very upset\ and tearful. That

physicia'n‘ called the SANE nurse, who came to talk to the victim to ask whaf ilappened and .

gather evidence. Dr. Amaya said: “And Ms. Kerr talked to her and she was able to say what had
N\ : . . \

happened to her and gave pretty clear evidence. She was believable, because she was tearful,.

but she was -.- - (App.p.157-p. 165) (empﬁasis added). Counsel objected to this commént.

His objection was sustained, and the trial judge gave a curative instruction. The solicitor then

. : _ . o N , :
asked Dr. Amaya to continue, but without talking about believability. When Dr. Amaya began

testifying about Victim’s disclosure, Counsel asked that it be limited to time and place of the
, : ,
)

incident. The solicitor correctly noted he could elicit more than just time and pIace if it was for
purposes of vmediéal treatment. Dr. Amaya then testified, “per the patient report, the patient.

v

reports she was sleeping on the floor with her sister and brother when she felt her uncle trying

to touch her privates. She tried to push his hand away. And then he put his finger insider

/



her, and fhat_ it hurt. She moved over to her sister. Then, he feli asleep.” (App.p.165-p.166)
(emphésis added). Counsel did not object.

On cross-exarnir;ation Dr. Amaya acknowlédged there were no indications of tearing or

-

cuts of any physical evideﬁée of trauma to Victim. - As higﬁli_ghted by Counsel throughdut the
trial, this l‘ack’ of physical injury was found even though the. alleged assault‘hap.p.ened the night
before the exam and the victim’s own disclosures indicated it involved two ﬁngeré ail the wéy
into her vagina, was committed by a man with long ﬁng'er’nail‘s,ia.nd was very painﬁll; Coﬁnsel

then had Dr. Amaya reﬁea/t the portion of the medical report stating Victim told the SANE nurse
v . - , . . ) // :

she pushed Petitioner’s hand away duﬁng the alleged assault, a claim which was inconsistent
with Vietim’s trial testimony. (App.p.172-p.177).

Next, Victim’s father, Epifanio Garcia, was called to the stand. He described his family’s

relationship with Petitioner and then described how they had all spent the day preceding the

incident. The next morning, Garcia left for work before Victim made her initial disclosure to her

mom. He returned home when he and his father-in=law got a phone call telling them something |
S ' ) :

happened. (App.p.188-p.198). When the solicitorasked Garcia what happened when he gof

home, he testified in part:
‘Tiffany met me, crying, and I said, “What’s wrong?” What’s wrong with
'you?” She told me “Minor - - Minor was touched by Timmy.” I said, “What?
What do you mean?” And then that time, like “Timmy touched her.” I was like -
- and I'seen Minor. I said, “Where’s my baby at? “Where’s Minor?” And she
come up crying. And that’s whenever I grabbed her and told her I was sorry.
Said, “I’'m sorry. I’'m sorry.” Told her “Bm sorry.”

(App.p.199, lines 13-20). Counsel did not object. On cross-examination, Counsel got Garcia to :

concede Victim was infatuated with Petitioner and “very much” had a crush on him prior to the -
. . ) . . N . ) N . .
incidént. Counsel then questioned Garcia about his conversation with the officers who
- / r ~ .

responded to the scene. He got Garcia to acknowledge that during that talk, he said Victim had

L

8 7“(



(-

4

told him “she s'topped. because she told ’\l‘immy‘ it hurt.”- Finally,~ Counsel got Garcia to

concede Victim was once allowed to have a boyfriend spend the‘night with her at their house.

'

(App p.207-p. 212) (empha51s added) _ , . -

'

Fmally, the State called Detective Dorothea Geathers of the Colleton County Sheriff’s
)
Department to the stand. ‘She explained she investigated this case and described the procedure’

\

followed by the Sheriff’s Office in cases of an alleged sexual a$sault of a'minor. Detective

Geathers testified it was standard procedure for ofﬁceirs not to ta}k to the minor when they

respond toa scene, but instead to tefer the minor toa medical fonensic rape crisis advocate at

MUSC followed by*a’ counselor at Hope Haven Rape C\risi_s Center for a folre\nsic interview. This
. 5 , — C

is what was done with Victim. Detective Geathers arrested Petitioner after watching the forensic

¢ 4 . . ¥ . ) .
interview, reviewing the video recording of the forensic interview, and conducting further

investigation. (App.p. 220 -p.224). -
On cross-examination, Counsel began by questlonmg Detectlve Geathers about the ~
. ! B
forensic interview. She acknowledged she was at Hope Havén when Mary Beth Hefner'
' (. .. P

interviewed Victim and had watched the entire interview. She also watched the videotape of the

~
o . . . -

interview. When Counsel attempted to ask specific (fuestiorfs about the details given by Victim

during the interview Detective Geathers said she couldn’t recall, so Counsel sought to refresh her
memory by having her watch the 'videotape before continuing. Following an objection from the
~ . . X . \ X N
v

‘State, the jury was sent out and the parties discussed whether the videotape should be introduced

into evidence and played for the jury, or if Counsel could merely use it to refresh Detective

!

Geathers’ memory and ask her questions about what Victim said during the interview.
. . . . ¢

‘ Ultimately the trial court ruled to allow Counsel to use the videotape as requested, and she was

given a copy of the videotape to watch overnight.A (App.p.224-p.236). The next morning,



[

Counsel proceeded to question Detective Geathers about Victim’s disclosure to the counselor

~

‘ : ; i . : .
and every inconsistency between that disclosure and Victim’s trial testimony, reinforcing and

' prov1ng the numerous inconsistencies pomted out during l’llS Cross- exam1nat10n of Victim earlier
in trial. (App.p. 237- -p. 248) At the conclusion of redirect, the sol101tor moved a redacted version

of the V1deotape into evidence, w1thout obJection from Counsel. (App.p.251). The v1deo was |
. 7~

then played for the jury and the solicitor continued his redirect examination. (App.p.252). He

asked Detective Geathers what was the most important thing she got out of re-watching the video
, ‘ .

during trial and the following exchange occurred:

A: I was just making sure e\‘/erything was consistent what she already disclosed.

Q: What specific 1nstances ‘were you looking at” What did you want to hear to
make sure that you had enough ev1dence to get an arrest‘7

" A: When she stated that Uncle Timmy touched her “Lucy”.

(App.p.255-p.256). Counsel did not object. - | , ~

\
N

During his closing argument, Counsel continued pursuing his trial strategy of attacking
) . J .

Victim’s credibility in hopes of seciiring an acquittal for Petitioner. He asked the jury to focus
on the details of Victim’s testimony and how those details were inconsistent with her prior
disclosures of the abuse. He used those inconsistencies to argue Victim was “trying to makeé
things up,”'tellin/g lies, and trying to fill in gaps in her story. Counsel also attacked Da:/is and
her testimony that she indiscriminately believed her daughter’s story despite glaring
/ - N _
. inconsistencies in the details between the dis,closures;'suggesting‘ someone could he blinded by
emotion and seriously misjudge credibility.3 , H.e then went after Garcia, focusing on his
admission that Victim »had a\crush on 'Petitioner. /Couns_el argued all of these things should give
the jury plenty of reasons to have,_a r_easonable doubt. (App.p.273-p,.281) Counsel ended his

N

3 It appears Counsel was imploring the jurors not to make the same mistake: -

- 107 ' , o .

g
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N
‘closing érgument with the following staterhent, clearly-encapsulating his the’ory of defense: “But .

if you’ve got a reasonable doubt, Which- you do, these inconsistent statements are enough, you
. . N - N . ’ ' {
have'to find him not guilty.” (App.p.281, lines 20-23) (emphasis added). _ >
B PCR Hearing , _ L o

At the October 27, 2014, evidentiary hearing, Petitioner first listed his amended

allegations, most of which focused on claims that Counsel was ineffective for failing to object to

“alleged hearsay testimony about Victim’s disclosure of the sexual assault, which went beyond
the time and place of that assault. (App.p.3 34-p.340).>'Hé then put Counsel on the stand and’
- N : ’ / ) : : . '
asked him about each instance and whether he believed he should have objected. Counsel first

noted this was a case with no physical evidence of DNA and essentially amounted to a little

giri’s story. (App.b.34l). Counsel did not remember émy\thing about the facts of the case in

regard to what happened the day after the incident and began reviewing the transcript in an
attempt to catch up. He then simply recited portions of the transcript as dirqéted by PCR
" counsel, and initially had almost no recollection of the case or his parﬁcular trial strategies..

With prompting from PCR counsel, Counsel agreed, in hindsight and without context,

v

that there was some testimony to Which‘he thought he should have obj écted. -This included Dr. -

Amaya’s descriptio’n\of Victim’s diéclgjsﬁre vf/hicgwent beyond time and pléce, Davis’

‘rec\:ounting_ of Victim’S' initial disclosure w,h/ich alsd went beyond time and place, arid( Garcia’é

‘description of beih’g told about tﬁe disclosure by Davis; (App.p.343-p:348’). In regz;rd bto similar

testimony from D_et_e.ctive'G.eather,s hbwevé;, Cqunsel t'e‘stj-ﬁed: | “If my memory serves right, [

'wanted them to get into that, ev'er‘l though it Was hc;ér\say. That’s-m’y recollectio;i.” (App'.p.34,9,
\ R ' '

lines 1-25). .He then agreed with PCR counsel’s suggestion that he should have objected to

" Detective Geathers’ testimony on redirect that during the forensic interview Victim said: “Uncle .



'

i . i N ' . :
Timmy touched her Lucy.”‘ This opinion was offered despite the fact that the videotape was

already in evidence, Counsel had already questroned Geathers extensrvely about Victim’s .

disclosure as part of his defense strategy, and the allegatlon was a basic repet1t10n of Victim’s
trral testimony whrch was already before the Jury (App. p 349 -p. 350) Counsel then

acknowledged an mstance Where he e11c1ted hearsay hlmself but noted that in his, revrew of the
l ! |

> ' transcript, “there’s‘hearsay all over the place.” (App.p.350). He did not opine that the hearsay

was prejudicial or that it affected the outcome of the trial, but he again testified his failure to

J

object to some of it was probably a mrstake ” (App p- 352)

On cross -examination, Counsel repeated hlS claim that he wanted to allow some of the

possible he’arsay testimony sohe could point out the inconsistencies in Victim’s statements,

f 'particularly by using Detective Geathers and the videotape of the forensic interview. He
) 3 - ¢ . I i .

testrﬁed
N I want to get into why somebody ] lylng, if they re lymg, if they’re just mrstaken
-+, . l'mean--why would the little - - why would a girl say thls if it didn’t.happen?
" " And you know, the most common reason is because they - - somebody puts them
up to it, or they want.to be cool, and somebody else has made an allegation, or '
* whatever. . . . [T]here were - - the inconsistency that I remember, if I am
remembermg it correctly, is whether she was on the top of the covers or. under the
covers. . . . I mean, if I'm getting i into that, T did it for some - - probably to show
[ , mconsnstencles, but I - - T had a reason.

~ (App.p-356-p. 357)'(emphasis added) COunsel was asked' “And it’s your testimony. today'that .

you decrded not to obJect kind of ona strateglc basis?” and he answered, “Right.” (App p 357

\
lines 13- 15) In regard to Davis, Counsel explamed he wanted to solrc1t that she had been a

victim' before, and then suggest Victim’s allegation agamst Petitioner mrght have just been a way

for mother and daughter to bond over unresolved issues and feehngs of injustice. (App.p.359).
\ a j
On\redlrect Counsel testified he did not have a strateglc reason for lettmg in all of the hearsay,

only some, and admrtted he made some mlstakes at trlal (App.p. 360)

N ‘ 12



-
b o . . ~ '

A o : L . )
After hearing arguments from both p\arties on the c‘laimsof ineffective assistance of

. counsel, the PCR court took the case undér advisement. '(App.p.361-p.362). In an Order of -
Dismissal dated December 15, 20 1/5,’ and filed December 2l, 2015, Judge Dickson denied and

dismissed Petitioner’s PCR Application with prej‘udi\ee.' In pertinent part, the PCR co'iurt found:

“[Petitioner] was not denied effective assistance of counsel.” It concluded that: “[Petitioner] has ’

~

not established any constitutional violations or deprivations that would require the Court to grant

.his application.- -Therefore this application for post-conviction relief must be denied and
. ) w -
2 i S O

" dismissed with prejudice.” (App p 366 -p. 367)

_- STANDARD OF REVIEW
» . - . |
The standard of review in post-,conviction relief cases depends on the specific issue - -

) / . N N

before the revrewmg court. It -will defer to-a post- conv1ct1on relief court’s findings of fact and

N o

w1ll uphold them if there is ev1dence in the record to support the(rn but will review quest1ons of

AN

law de novo, W1th no deference to tnal courts. Smalls V. State 422 S.C. 174 180- 81 810 S.E.2d.

836 839 40 (2018).. Indeed, the proper standard of review in a post conv1ct10n rellef action is ‘

-

whether “any evidence of probatlve value exists to sustain the post-conv1ctlon rellef court’s
\

findings. Cherry v. State, 300 S.C.-115, 119, 386 S.E. 2d 624, 626 (1989) (emphasis added) In

criminal cases, the appellate court sits to review errors of law only. Statev. Broaa’nax 414 S. C
\

e
468, 473,779 S.E. 2d 789, 791 (2015) The adm1ss1on or exclusron of evidence is left to the

sound diseretion of the trial court, whose demsron will not be reversed on appeal absent an abusev

of dlscretlon Id; State v. Morris, 376 S.C. 189, 205- 06 656 S. E 2d 359, 368 (2008) State V.
Howard 396 S.C. 173, 177 720 S.E.2d 511 .514 (C{. App. 201 1) An abuse of d1scret10n occurs
when the ruling is based on an érror of law_or a factual conclusion that is without eyldentlary

support. State v. Meggett, 398 S.C. 516,4, 523,728 S.E.2d 492, 496 (Ct. App. 2012); Howard at.
/ | | | o

-



~

~ o -

178, 720 S.E.2d at 514. To warrant reversal based on the admission or exclusion of evidence,

.

the complalning party must prove both the error of the ruling and the resulting prejudice. Vaught

v. A.0. Hardee & Sons, Inc., 366 S C. 475, 480, 623 S. E 2d 373 375 (2005); Howard at 178,

720 S.E.2d at 514.

¢

N Ina post-'convi'ction relief action, the Applicant has the burden of proving the allegations

‘1n his or her\applicatlon Rule 71 1(e), SCRCP Caprood v. State, 338 S.C. 103,109, 525 SE. 2d

514, 517(2000) Butlerv State, 286 S.C. 441, 442,334 S.E2d 813, 814(1985) When an

: Applicant alleges ineffective assistance of counsel as a ground for relief, he or she must prove

—

SN
that “counsel’s conduct so undermined the proper functioning of the adversarial prosess that the

. : ’ >
trial cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S.

668, 686 (1984); Butler, 286 S.C. at 442, 334 S.E.2d at 814. The proper rneasure‘ of -performance :

!
is whether an attorney provrded representation within the range of competence required in
\

criminal cases. “There is a strong presumption that counsel rendered adequate assistance and
exercised reasonable profess1onal judgmentin makmg all significant decisions in the case.” Ard

V. Catoe 372 S:C. 318, 331 642 S.E.2d 59 596 (2007) An Applicant must overcome th1s
/

presumptlon in order to receive relief Cherry, 300 S. C 115 386 S.E.2d 624. Jud1c1al scrutlny

(
of counsel’s performance must be highly deferential, as it is all too tempting for a defendant to -

second guess counsel’s assistance after conviction or adverse sentence, and it is all too easy for a
> / >

court, examining counsel’s defense after it has pro(ved _unsuccessful,/ to conclude that a particular

N

act or omission of counsel ‘was unreasonable. Strickland, 466 US at 689. In assessing

N
~

counsél’s performance, counsel’s decisions must be evaluated at the time in which they were

made and “every effort [must] be made to eliminate the distorting effects of hindsight.”

N



. ~
) .

Strickland, 466 U.S. at 6%9. Accordingly, courts must be wary of Second-guessing counsel’s

tactics. Whitehead v. State, 308 S.C._ 119, 122, 417 S.E.2d 529, 531 (1992).
’ ! - ’ . ) ' ! A
Courts use a two-pronged test in evaluating allegations of ineffective assistance of

s \ ) .
counsel. First, the Applicant must prove counsel’s performance was deficient. Under this prong,

J o
\ 3 - . X 3 . ’ Vs
attorney performance is measured by its “reasonableness under professional norms.” Cherry,
. . : . ’ 7

y. ' . ' - . . - .
300S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, c‘ounsel?s deﬁcient performance -

must have prejudlced the Applicant such that “there is a reasonable probablllty that but for
counsel’s u'nprofesswnal errors, the result of'the proceeding would have been different.” Cherry,,
300 S.C. at 117-18, 386 S.E.2d at 625. The standards do not es'tahlish mechanical rules; the:
ultimate 'focns of inquiry must be on the fundamental fairness of the proceeding wl\lose‘result is
being challenged. A court need not ﬁrst determme whether counsel ] performance was deficient

before examining the prejudice suffered by the defendant as a result of the alleged deﬁ01en01es

If it is easier to dlspose of an 1neffect1veness claim 'on the ground of lack of sufﬁcwnt preJudlee

that course should be followed. Strickland, 466 U.S. 668.

Moreover Strzckland does not requlre a finding of 1neffect1veness merely for deviation
- . \

from some r1g1d rule of representat1on Rather, Strickland requlres the post-conviction relief

“Applicant to prove “counsel made errors so serious that counsel was not functioning as the -

PN

‘counsel’ guaranteed the defendant by the Sixth Amendment.” Id. at 697. Therefore the

. function of the post-conviction relief court’is to determine if “in l1ght of all the circumstances, '

2 o S

the identified acts or omissions were outside the wide range of professional competent

_ assistance” required of a criminal defense attorney.” Id. at 690 (emphasis added).



, ARGUMENT ° |
The post—convnctlon relief court properly denied relief on grounds that
Petitioner was not deprlved of the effective assistance of counsel because:

-(1) Counsel’s failure to object to potentially objectionable testimony }
elicited at trial was part of a valid trial strategy; (2) the majority of the
testimony in question would likely have been admitted under well-
recogmzed exceptions to the hearsay rule; and (3) Petitioner failed to

- prove there is a reasonable probability that, had the testimony been .
excluded the result of the trial would have been different.
: { ~
jThe PCR court found “[Petitioner]| was not deprived of effectlve assistance of counsel.”
S ) '
(App.p.366). The proper standard of review in a post-conviction relief action is whether “any -

14

evidence-of probative va‘lue” exists to sustaih the post—conviction relief court’s findings. Cherry,

300 S.C. at 119 386 S E. 2d at 626. (empha51s added) Indeed, an appellate court must defer to a

post- conv1ct10n relief court’s ﬁndlngs of fact.and W111 uphold them if there is eV1dence in the
record to support them but w111 review questlons of law de novo, with no deference to trial
courts. Smalls v. State 422 S.C. 174, 180- 81 810 S.E.2d 836 839- 40 (2018).

‘Here, there is probatlve evidence to support the PCR court s finding that Counsel
provided effective a551stance at trial desplte failing to object to the introduction of potentlally
‘obj ectionable testimony, because the trial court record demonstrates Counsel employed a valid
trial strategy built upon uéihg that very testimony', to: (1) frame and arnplify his attack on the
victim’ )s credibility by focusing on the inconSisteneies betWeen her trial testimony and her
pretrial disclosure\s of abuse, ineluding specific details’'mentioned durin;g her forensic interview,
her initial disclosure to Davis, and statements she made to Garcia; ahd (2) develop 'an attack on
Davis’ credihility.by highlighting her indiscriminate belief in Victim’s story of abuse. Despite -
Counsel’s failure to cleérly remember and artichlate hls trial strategy in this regard, the record,

demonstrates Counsel had a valid and consistent strategy under the circumstances of this case.

Therefore, the PCR court’s denial of relief should be affirmed on this basis alone. -
. ot ' - . P! . .

N / , 16
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Additionally, even if Counsel had objected to the potentially objectio’nable testimony,

most of the challenged statements were likely to h_ave been admitted under well-recognized ,

exceptions to the hearsay rule. The only inadmissible parts of the testimony, the identification of |
Petitioner as the assailant, were cumulative and so.insignificant 1n the context of the case there is
_— 7 - ' X B ’ :

" * no reasonable probability their exclusion would have changed the outcome of the trial. See Rule

~

803(2) & Rule 803(4), SCRE. Finally, Petitioner failed to prove there isa reasonable probability

-
-

that, had the testimony been excluded, the result of the trial would have been different. For all of
these reasons, this Court should affirm the PCR court’s denial of relief under the controlling

standard of review. S A oo

~

A Counsel employed a valid trial strategy
Trial counsel must be given leeway to make reasonable strategic decisions. Indeed, “no -

- particular set of detailed rules for counsel’s conduct can satisfactorily:take account of the variety
\‘ ’ ) . - . o e :

of circumstances faced by defense counsel or the range of legitimate ciecisions regarding how

—

‘best to represent a criminal defendant.” Strickland, 466 U.S. at 689. Moreover, “representation
. isan art, and an act or omission that is unprofessional i_n'one case r’nay be sound or even brilliant

in another.”" Id. at 693. Where counsel articulates a valid strategic reason for his action or

1nact10n counsel’s performance should not be found 1neffect1ve Roseboro v. State, 317 S. C
J

>292 454 S E.2d 312 (1996) Underwoodv State 309 S.C. 560 425 S E.2d 20 (1992) Stokes V.
g

State, 308 S.C. 546 419 S.E. 2d 778 (1992) “Courts must be wary of second guessmg counsel’
N
N ,
trial tactics; and where counsel artlculates a valld reason for employing such strategy, such
conduct is not ineffective assistance ‘of counsel.” Whitehead v.~State, 308 S.C. 119, 417 S.E.2d

529 (1992). In fact, Strickland requires extreme deference to counsel’s strategic jucigments- that

are 'adeq'uater investigated. Strickland explains “strategic choices made after thorough -



N

- r

' investigation of law and facts relevant to plausible options arevirtually unchallenge_able.~. L

A , - : , o ,
* Strickland, 466 U S.at 690-91. - , ' ; !

L

The Umted States Supreme Court has held that counsel’s fallure to remember does not
I . .

v

“overcome Strickland’s strong presumptlon of reasonable performance. Burt V. thlow 571 US.at -

12,22-23 (2013) (“We have said that counsél should be ‘strongly presumed to have rendered

adequate assistance and made all signiﬁcant decisions in the exercise of reasonable professronal :

~

judgment,’ ... and that the burden to ‘show that counsel's performance was deficient” rests’

- . : . /
I3 e . . . -

¢ : _ _
squarely on the defendant ... . The Sixth Circuit turned that presumption of effectiveness on its

~
-

head. It should-'go without saying that the absence of evidence cannot overcome the ‘strong
. _ ot

s

presumption that counsel's conduct [fell] within the wide range of reasonable professional

assistance’”). See alsg Romine v. Head, 253 F.3d 1349, 1357 (l 1t Cir. 2001) (_trial counsel’s “1 -

don’t remember” responses will not satisfy a petitioner’-s burden of proof and overcome the

: strong presumptron of reasonable as51stance) Fretwell v. Norrzs 133 F. 3d 621, 623-24 (8th Cir.

1998) (reversrng the district court’s grant of the writ based in part on counsel’s 1nab111ty to recall '

because this is contrary to the presumption-of reasonable assistance). ,'
. -~ - - ' : N\' : . '
"Here, Counsel’s decision not to object to potentially objectionable hearsay testimony was

part of a valid trial strategy, used from his opening statement throughout trial and into his closing
argument, to attack Victim’s credibility by admitting into evidence and then using

inconsi_stenoies between her trial testimony and her prior discolsures. At the PCR evidentiary

hearing, Counsel testiﬁed he decidéd not to object to some potentially objectionable testimony
I |

‘ _on a strategic bas1s (App p. 357). Counsel testlﬁed “[My] recollectlon is that... she said she

- was wearing something she clearly wasn’t... I wanted them to get into that even though it was - _

o / -
hearsay.” (App.p.349). Counsel also testiﬁed that, due to the length of time since the trial, he-dld_

7
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not recall all the reasons behind each decision at trial. (App.p:354; p.356). ‘Howe\‘/er, Counsel

C

butI—Ihadareason”(Appp357) - S .

) .

did testify, “I mean, if I'm getting,into{that, 1 did it for some ~ probably to show inconsistencies,

This Court has found that there are valid trial strategies for choosmg not to obJect o

. . e
improper hearsay testimony: - \

N

[T]he failure to object to lmproper hearsay testlmony in a criminal

-sexual conduct case because the testirfiony is merely cumulative to the

victim's testimony is not a reasonable strategy where the evidence is not
overwhelmlng or the improper testimony bolsters the victim's testimony.
However where counsel articulates a valid reason for employing a .
ceftain strategy, such conduct will not be deemed ineffective
assistance of counsel. —~

AN

Watson v. State, 370 S.C. 68, 72, 634 S.E.2d 642, 64,4‘\(2006) (citations omitted).. ;
-Here, Counsel did not claim he chose not to object because the evidence Was merelj;
cumulatrve Instead, Counsel testrﬁed he wanted the hearsay evidence admitted in order to

' p ¥

attack Vrctlm s 1ncons1stent statements (App p. 349 -p.357). This overall strategy is clearly

~

ev1dent from the trial court record even if not clearly artlculated by Counsel at the PCR hearmg

This was a valid reason for not obj ecting to each instance of the potentially improper hearsay

testimony and this is probative evidence to sustain the PCR court’s finding.of effective

representation.

[y

Davis, Dr. Amaya, and Garcia concerning inconsistent statemen_ts made by Victim. ‘Counsel

- referenced those inconsistencies in his opening statement and used those statetents in his

Counsel intentionally allowed or elicited multiple statements from Detective Geathers,

closing argument to attack Victim as a liar and to assert Petitioner’s innocence. (App.p.280).

i
v

Counsel’s closing argument reﬂeots the intentional decision to use all of the admitted hearsay

7

statements to show inconsistencie$ in Victim’s testimony. “Where counsel articulates a valid

19
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reason for employing certain strategy, such conduct will not be deeméd ineffective assistance of,
. / N N

" counsel.” Stokes v. State, 308 S.C. 546, 419 S.E.2d 778 (1992). A s'trategic or taetical decision
does notl have to be articulated by eounSel.)A court may infer from the record that counsel’s
aetions reflect strategic decisiohs and, thus, should not be disturbed under 4Strickland' See Wood
v. Allen, 558 U S. 290 (2010) Pet1t1oner has failed to prove that Counsel s strategy of allow1ng

hearsay ev1dence in order to e11c1t impeachment materral was deﬁcrent

> N

Counsel’s apparent agreement that some of the withheld obj ections were, in hindsight, a

mistake matters littlef The relevant inquiry‘is not whether any one attorney believes he was

ineffective, but whether his performance fell below an obj ectlve\ standard of reaSonableness. ‘;To
state the obvious: the trial lawyers, in every case, Acould have done somethlng more or something
different. So, omissions are ‘inevitable. But, the i_ssue is not what is possible or what is prudent or

appropriate, but only what is'constitutionally compelled ” Chandler v. United States, 218 F.3d

<

1305 1313 (1- 1th C1r 2000) ‘Counsel’s claim he should have objected to some of the hearsay
was made with the retrospectwe knowledge that hlS client was found gullty Counsel’s decision

at trial to allow the testimony was not deﬁc1ent performance because it was a valid strategy to
\ i i . . N .
attack Victim’s credibility.

N\

There were only two instances of improper direct bolsteriné testimony and the one which
did not support Counsel’s trial strategy was immediately objected to by Counsel and corrected by

a curative 1nstruct10n from the tr1al Judge (App p. 165) “They called the SANE nufse to come

L \

see her [Victim], Ms. Kerr and Ms. Kerr talked to her [Vlct1m] and she [VlCtlm] was able to say

r -

what had happened to her and gave pretty clear evidence. She was \bellevable, because she was_
tearful, but she was...” (App.p.165, line 3-l(ine 6) (emphasis added). Counsel immediately ‘V

objected. App. p..165. The Court sustained the objected and,instructed the jury, “Let the record

20
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reflect that the last response of Dr. Amaya be stricken from the record and you are not to
. : - |

-consider that response by her in any way, shape or form in your deliberations.” App. 165. 11. 15-
18. “Generally, a curative instruction is deer_ned' to have cured any alleged-error.” State v.
~ . . \\ . ) ' R . : . ) . .
Walker, 366 S.C. 643, 658, 623 S.E.2d 122, 129 (gt?App.2005); Thus, one instance of direct

bolstering evidence presented in this case was properly objected to'by Counsel and corrected by

the trial judge’s curative instruction.

“This shows Counsel delineated between statements he believed were harmful to -

. o . . v ) ~

Petitioner’s case and statements he believed were not harmful. In-fact, a comparison with similar
_ ¢ _

f
7

testimony elicited from Davis is instructive. ‘Davyis, Victim’s mother, made statements which |

> o . : .
could also constitute improper bolstering: - - -

/ ( . a _ , .
- “Victim, are you absolutely sure?” And she said, “Yes, ma’am.”...And I
+ had no reason to believe she would make up anything like that.” =

(App.p.141, lines 11-14). -

N
Q: So doyou believe her? -
A: Yes, I beheve her with 100 percent of’ what s in my body and hers. I Co-
beheve everything that’s coming out of that baby’s mouth.

(App.p.144, lines 19-21). A ' S
. ’ . ) /

Q: And do you believe your daughter?

A: Yes, | cio believe her. | v A -\

- (App.p.146, lines 8-2). Instead of objecting to these statements, Counsel used these staterr‘ren_ts
to attack the credibility of both Victim and her mother in his clesing argument. (App.p.279-

p.280). Counsel demonstrated to the jury, through cross-examination and hearsay testimony, that
- / /

Victim made numerous inconsistent statements. Counsel used Ms. Davis’s unwavermg belief in
I4

her child to highlight the inconsistencies in Victim’s story and to suggest the story should not be

\

- 21



i_ndiscrimir_iately accepted as true. (App.p.280-p.281). This valid trial strategy should not be

\ ;
discolored by the lens of hindsight.

Judicial scrutiny of counsel's perfoi’mance must be highly deferential..
[It] is all too easy for a court, examining counsel's defense after it has‘
" proved unsuccessful, to conclude that a particular ‘act or omission of
counsel was 1)1nreasonable.‘ A fair assessment of attorney performarice
requires that every effort be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel's challenged
conduct, and to evaluate the conduct from counsel'sper’specti've at the
tifhe. Because of the difficulties inherent in making the evaluation, a court
. must indulge-a strong presumption that counsel's conduct falls within the
wide range of reasonable professional assistance; that is, the defendant
must overcome the presumption that, under the circumstances, the:
challenged action might be considered sound trial strategy:

~ ~-

Stone v. State, 419 S.C. 370, 383-84, 798 S.E.2d 561, 568 ((2017).
, Counsel also elrew ’attention to other inconsistencies in V ictim’s heatsay statements.
Counsel noted, in Victim’s rned'icalu report, Victim said Petitioner put a single finger inside her.-
App. 1\66. This was in direct contradiction to V‘i;ctim’s other hearsay statement to the forensic
interviewer that Petitioner inserted two ﬁngers .“atll the wey”‘into her \./agina.‘ Cotmsel ‘also asked
Dr! Amaya numerous questions eonceming thexlkack of p}tysical evidence indicating sexual
assz\:lult and the increased likelihood of trauma with two fingers. ’(App.p.174-t);l7'5): This line of
questioning demonstrated Victim’s inconsistent testimony regarding the abuse itself in relatiop to
the physical evidence. This crosé—exetmination also called the Veracity‘of Victim’s statement to
the nurse into questien, a tactic simile‘.r to the Vaﬁd strategy noted with; approval by Justice
-. Ple{cohes in Huggler. “It is apparent from the trial record that counsel's strategy was to.exploit
in closing argument the only weakness in the State's case, that is, the 1ncons1sten01es between the
v1ct1ms wrltten statements and their trial testlmony‘ couns[el s performance was not objectively
unreasonable.” Huggler’ v. State, 360 S.C.v 627, 636, 602 S.E.2d 753, ?58 (2004) (concurring

.
' “opinion). -

-

2 .,
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~eo

. j L N ‘ R : .
Counsel also allowed arguable hearsay from Garcia and was able to draw attention to an
inconsistency in what Victim said to him, that she 'stopped the encountér after telling Petitioner it

) N ) ~ i .
hurt, versus what she said at trial.” Here, Victim’s inconsistent statements were the only.
. . . : - - v -

“weaknesses in the State’s case. Counsel :appropriately chose a trial strategy to attack that
weakness. Also, Counsel was able to make this attack using the prior disclosures without

actively going after the eleven year old victim on the stand, a tactic that would likely have been

difficult to accomplish directly without offending the jury. For all of these reasons, there is |

4

probative evidence to support the PCR court’s finding that Counsel’s strategy to attack that ~
weakness by any means necessary, including the intentional admission of possible hearsay, did

not fall below the professional norms of reasonableness. This Court should affirm the PCI} court
because CounSel"s decision to use potentially objectionable testimony for the purpose of
' N . f ' ' 3

impeaching Victim’s testimony was a valid trial strategy and should not be’deemed iheffective

| - i . ' . ) . v . : \ -
through the distorting lens of hindsight and Counsel’s failure to remember his own trial strategy
‘with clarity. | o | . o -

B. Most testimony was admissible under Rule 803(2) or Rule 803(4), SCRE.

Counsel was not deficient because. the potentially objectionable testimony about the

(

4 \.\ " { _ . . R .
pretrial statements Victim made to the witnesses were admissible under well-recognized. °

~

excéptions to the hearsay rile as either excited utterances or for the purposes of medical

diagnosis and treatment. Rules 803(2) & 803(4), SCRE.

1. Rule 803(2), SCRE * - .

Petitioner Complains about counsel’s failure to obj ect-to testimony from Victim’s mother,

father, Dr. Amaya, and Detective Geathers recounting Victim’s pretrial disclosure of abuse.

| Howevér, each instance of the challenged t'estimbny would likely have been admitted as an

-

° ~
N N s r N = .
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At the hospital, Victim was still visibly upset and crying about the assault, which had just
v 3 : yin |

~

excited utterance under Rule 803(2). “The 'following are not excluded by the hearsay rule, even .

-
,

though the declarant is available s a witness: Excited Utterance. A statement relating to a
. ) ‘ . . . - ’ . . ' o Ty
startling event or condition made while the declarant was under the stress of excitement caused

by the event or eondition.” Rule 803(2), SCRE. Victim’s statements were admissible because

j -
they were: (1) made shortly after Victim’/s abuse,' (2) recounting a 7\7ery painﬁll sexual intrusion,

(3) uttered when Victim was still in an emotional state, and (4) made by a t€n-year old for-wh‘om '

. .. . .
- - - -

the stress of the eXcitement was extended.(

There are three elements that must be met to ﬁnd a statement to be an
excited utterance: : T

~ (1) the statement must relate to a starthng event or condition;

_(2) the statement must have been made while the declarant ‘'was under the
_stress of excitement; and - .

(3) the stress of excitement must be caused by the starthng event or

condltron . i

)
/

State'v. Ladner,'373_s.c. 103, 116, 644-S.E.2d 684, 691 (2007). o :

Here, Victim, a ten-year-eld girl, had her vagina “all the way” penetrated by two of her .

"

" “Uncle Timmy’s” fingers. (App.p.111). A sexual assanlt alone is a startling event and here, N

Victim claimed the pain was' like a car door being siammed on her ﬁngers. (App.p.lOS). Each .~
t

witness testlﬁed that at the time of the drsclosure Victim‘'was upset and crying. Dav1s her 4

mother, said: “Whlle she' was saying all thls, she was crylng; she was upset (App p.141, lrnes

~ '12-13). Dr. Amaya said the medical reports revealed: “She was noted torbe very upset, tearful.”

AR

_(App.p.164, line 15). Garcia, her father, said: “And she come up crying.” (App.p-199, line 18).

Davis testified she took Victim straight to the hospital after she lear_ne\d of the assault. App. 143.

. , _
occurred the night prior. Given Victim’s age and the stress of the recent event, it is likely - E

Victim’s statements would have been admitted by the trial court as excited utterances. Cf. State

| )
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v. Sims, 348 S.C. 16, 558 S.E.2d 518 (2002) (finding where a six-year;old suddenly stopped

- testifying that 'the trial court did not err in all'dwing a police ofﬁcer to testify that the child had
1ndicated who was in the apartment on the night hlS mother was fatally attacked and that it was
the defendant the testimony was admissible as an exc1ted utterance under Rule 803(2), SCRE, .
everi thqugh some twelve hours had passed since the attack, as time is just one factor to consider,
along with-the declarant'sdeme_anbr and age, and the severity- of the STartiing event,; and' even
statements in response to an officer's questioning can he an excited utterance 'becaiis'e the

' \stat_e'ments still have spe_ntaneity, ‘especially fora child,»fer whom stress can last longer than fer
/an adult; <th¢ Court stated it 1s the totality of the :circurnstances that must be considereci in this f'
analysis). Therefore, Counsel‘ did not err by failing to object because the testimdny was
‘admissible. | |

. . C
\ I 2. Rule 803(4), SCRE
Victim’ststatemen't to the nurse was admissible because it was related to the nnrse:’ s

-

attempt to diagnose and treat Victim. | C

- The following are not_ exciuded by the hearsay rule, even though the
+> declarant is available as a witness:

~(4) Statements made, for purposes of medical diagn051s or treatment and
descrlblng medical history, or past or present symptoms pain, or
-sensations, or the inception or general character of the cause or external
source thereof ‘insofar as reasonably pertinent to. diagn051s or treatment;
provided, however, that the admissibility of statements made after
commencem/ent of the htlgation is left to,the court's discretion. -

Rule 803(4), SCRE
The substance of the nurse’s report falls under this exception. To the extent Petitioner
N - : - o _
. now complains this is double hearsay, the report itself was admissible as a business record. Rule

803(6), SCRE. The incident occurred the night before the examination. (App.p.164). Petitioner
inserted a finger into Victim’s vagina while Victim was lying down and it hurt. (App.p.166).

C ‘ 25
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- These facts are relevant to diagnosis and fall under the hearsay exception in Rule 803(4).
* Petitioner alleges Borroughs stands for the proposition that Victim’s medical report was

prejudicial and did not fall under the medical diagnosis hearsay exception. Stafe v.. Burroughs,

328 S.C. 489, 502, 492 S.E.2d 408, 414 (Ct.o'App. 1997). Petitioner’»s reliance on Burroughs is

distinguishable from th1s case, In Borroughs the v1ct1m told the doctor the alleged rapist “asked

-

for a hug.” Id. at 501 492 S.E.2d at 414 Burroughs found this was outside the- scope of the

N

“medical diagnosis” exception because it was not “reasonably pertinent” to the victim's diagnosis
B N

or treatment. /d. Importantly, the court found that, “[T]his portion of the victim's story proved to
be extremely important to the State's case against Burroughs.” Id
In contrast, other than the identiﬁcation an,’d actions of Petitioner, Victim’s medical report

-' i / I ) ) . 3 ., ‘ :
contained only the location and movement of the children preceding and following Petitioner’s’-

, assault of Victim. Unlike in Burroughs, the locatio_nand"'rnovement of the children preceding and

— {
: A

‘ following the alleged incident were undisputed and not important to the State’s case. The

' . P . :
children’s movement was undisputed because it did not demonstrate guilt or prejudice Petitioner.

)

Victim’s brother also corroborated Victim’s story, concerning the children’s location and

movement the night of the assaillt. App. 127-129. Therefore, Burroughs is distinguishable from
: A i . .

—

 this case because ’th)ere was no self-corroborating prejudicial evidence.
The State concedes the portion of Dr. Amaya’s testimony identifying Petitioner as her

assailant would not have. been admissible for the purpose of medical diagn051s or treatment
( N
State v. Szmmons 423 S.C. 552, 565, 816 S E 2d 552, 573 (2018) Nevertheless 1t was not
)
prejudicial. In Brown the doctor’s testimony regarding the assallant s identity was ‘found to be

(
harmless, because it,,was cumulative, and the COnviction was affirmed. State v. Brown; 286 S.C.

et
~

445, 447,334 S.E.2d 816, 817 (1985.). Here, the identiﬁCatidn of Petitioner was also cumulative -



,
o

to the victim’s identification. There was no question that Petitioner was the accused. Petitioner’s

e N

indictments were in evidence and he was seated at the defense table. App. 24;299. Victim - '

testified and pointed him out during testimony. App. 84. As in Brown, there was no prejudice in

Victim’s identification of Petitioner to the nurse. : - : I

Victim’s statements to the nurse were relevant to the victim’s medical diagnosis and
{

—

treatment under Rule 803(4) V1ct1m s statements to the nurse, Ms. Dav1s Mr. Garcia, and -

" Detective Geathers were admissible under the excited utterance except1on under Rule 803(2).
!

Therefo’re'; this Court should also affirm the PCR court’s denial of reli/ef and ﬁnding effective

assistance of counsel on this alternative sustaining:ground:

Y . ~
V3. There is probative evza’ence fo support the. PCR courtls fi ndmg Petztzoner was not
prejudiced because the admission of the testimony, when evaluated under the totality of
P the circumstances, was harmless beyond a reasonable doubt ¢

N

“

Petitioner ‘initially relied heavily on Jolly for th'e assertion that ,imi)/ro}per corroboration
testirnony, which is cuinulative to the victirn’s testimony, cannot be harmless. (PWC pi.lé-
P 14) However Petrtloner now acknowledges Jolly was overruled liy Jenkms “Our ﬁndlng that )
the error was not harrnless is based on our analy51s of the facts of this 1nd1v1dual case, not based /

on any categorlcal rule (collectrvely overruhng Jolly v. State 314 S C.17, 443 S.E. 2d 566

- (1994) to the extent Jolly imposes a categoncal or per se rule regard1ng harmless error.” State V.

Ve

Jenkins, 398 S C 215 227,727 S E.2d 761 767 (Ct App 2012), rev d, 412 S. C 643, 773

S E.2d 906 (2015) (1nternal citations omltted) (overruled on other grounds) In overrulrng
Jenkins,-this Court found: “[T]rial errots occur during the_presentation of the case to the .ju'ry, and
may therefore be quantitatively assessed in the context of other evidence presented in order to

~ determine whether its admission was harmless beyond a reasonable doubt... ap‘p'ellate courts -



v .
-

must determine the materiality and prejudicial character of the error in relation to the entire
Lo .
case.” State v. Jenkins, 412 S.C. 643, 650-51, 773 S.E.2d 906, 909 (2015).

- ~

Heré, the hearsay evidence was used by Counsel té attackvVictim’s credibilit§ and, thu;é, )
was divésted of its ordinarily prejuciicial natufe. Ind}eed,‘as Davis’ statements of pncpndiﬁonal
belief in Victim were used by Counsel to point out inconsistencies in Vlictirhfs téstimony and
deprive Davi§’\testimony of credibility during hié closinigva'rgurr.lent. Though thés¢ statements

. would nornially be prejudicia}l, in this case, Counsel used them to a&éck Victim’s credibility ‘an,d )
to assert Petitioner’s innocence. Couqsel turned the norm'a;lly prejudicial evidence againsf the

| State where it was at its weakest. Counsel, thereby, both acted strategicaily and effectively

P -~

[

deprived the evidence of its potévntial prejudice. Simply because the weakened State’s evidence
was still accepted by the jﬁry despite Counsel’s efforts does not prove prejudice.

Accordingly, the State asks this Court to affirm the PCR court’s denial of relief and.
finding of effective assistance of counsel on this third alternative sustaining ground. The PCR"
court found Counsel provided effective assistance. The record supports (-ghis finding for a variety

/ , ,
of reasons. As Petitioner failed to meet his burden of proof in this PCR action, his application

AN

-was properly denied and dismissed with prejudice. o o - >



CONCLUSION

I4

For all of the foregorng reasons, the State respectfully requests that the Judgment denying -

' post-conv1ctron relief be afﬁrmed. S R x'
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