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APPELLANT’S STATEMENT OF ISSUES ON APPEAL

Whether the Administrative Law Court order summarily dismissed Appellant’s appeal
determined that the Board considered an omitted statutory validated individualized risk
assessment pursuant to §24-21-.10(f)(1) in making its determination?

Whether the notice of rejection for provisional parole stated consrderatlon in conclusion ‘
of law, and f1nd1ngs of fact statutory validated individualized risk assessment pursuant to
§24 21-5(2), and §24-21- 10(f)(1) suff1c1ent to support denial of parole"

- Whether the Administrative Law Court order summarily dlsmrssed Appellant’s appeal
determined that the Board considered appropriate factor of unsurtablhty for prov1sronal
parole pursuant to §24-21- 645(D) in making its determlnatron‘?

‘ Whether the notrce of rejection denying parole conclusion of law and findings of fact |
" violate the doctrine of res judicata bars any reason to deny appellant provisional parole

that could have been raised in his former notice of rejection or parole hearing pursuant to
§24-21- 640 §24-21- 645(D) and SCDPPPS Form 1212?

Whether the Administrative Law Court order summarlly drsmlssed Appellant S appeal

determined that the board considered appropriate factors pursuant to the doctrine of Res

Judicata in making its determination- pursuant to §24- 21 640 §24 21- 645(D) and

SCDPPPS Form 12127 ' | . '

: Whether the Adm1n1strative‘Law\ Court order summarily dismissed ﬁAppellant’_s. appeal
determined that the Board.considered appropriate factor that create a significant risk of
increased punishment upon the Appellant when the Board exeicised its life-means -life

' p011cy for the remalnder of Appellant s natural life under §24 21- 645(D) and
§16- 3 -20(A)? ' : \ : :

Whether the 'Administrative Law Court order summarily dismissed Appellant’s appeal
‘determined that the Board considered appropriate factor of a rational nexus between the - -
substantial évidence and ultimate determination of appellant’s current dangerousness- and
threat to public safety pursuant to §24-21-(10)(f)(1)?

Whether the Administrative Law Court order summarily dismissed Appellant’s appeal
determined ‘that the Board considered appropriate procedures pursuant to Due Process
Clause in making its decision pursuant to the Fifth and Fourteenth Amendments. of ‘the
U.S. Constitution, and Article IV, §2[1], of the U.S. Constitution? A



STATEMENT OF THE CASE
On Augu§t 23, 1990, after getting into an argument with his wife the day before, the
Appellant discovered she resigned from her job; withdrew all of the money from their bank-
‘account; and, took their daughter to her mother’s house in Eastover, South Carolina. The
Appellant traveled from Raleigh to Eastover to }'cc‘)nfront her. Upoh arrival, he kicked in the door
of his mother-iri—l’aw’s home, aﬁd inquired about a possible affair. During the ensuing a'rgument‘
: ile sﬁot her twice causing her death. |
-‘The Aﬁpéliant was later indiéted by the Richland Couhty Grand J ury for the offense of - "
mufder. He ai)pgared before the Honorable Dan Laney to ansWer Fo this offense; and upon
conviction %ecéived a senter‘lc}erf‘ incarceration for' the rem;;inder of his natural life. At the f_ime
the Appéllant committed this offense, South 'Caroliné lqw allowed an indi\}iduai serviné_a
sénténcé fér iife the possibility of paroie upon the service df twenty (20) years.
The Ap}?ellant mad:e his initial appearance before the Parole Boafd on Séptember 8, 2010.
Upon the cé’nciusion of this hearing, the Board denied the Appellant an opportunify to be
released on parole. He later appeared before the 'Board» on October 10, 2012. The Appellant’s
pafole was oncle'ag-ain denied due fo: 1) the nature and §eriousness of the‘cuﬁent offense; and, 2)
the use of a deadly weapoh in this or a previous offense. (R.p.7). Upon receiving the order C)if
.den‘ial, the Appellant filed a notice of appeal before the Adnﬁnistrative Law Court (ALC). Within
this appeal’ the Appellant alleges that the decision of the board was arbitrary and capricious; and,
. violates the ;)mnibus crime reduction gnd sentencing reform act of 2010. (R.p.9-p.10). While this

case was pending before the ALC, the Appellant filed a motion for discovery, and for additional



do'c.umentsT
On December 27, 2012,‘ the Honorable Ralph King Anderson,- IlI issued an order
‘dismiss_ing th_e motion for discovery. I—le also ruled that the Respondent had shown .that‘ all of
the 'procedures were followed prior to‘nthe denial of parole, 50 he'dismissed the appeal.
(R.p.1-p.3). The Appellant.has now filed-a notice of appeal beforé the South Carolina Court of
' Appeals. The flinal‘ hrietfto»fl the Respondent follows. |

| ARGUMENTS'

1. The Admlnlstratlve Law Court did not err in determining that the order of denial
' was proper pursuant to South Carollna law.

The Appellant argues the Board failed to present. any ev1dence that it appl1ed a process .
'reveahng arisk assessment of hlS possrble behav1or prior to the demal of parole The South
Carolina Code of Laws specifi‘cally state: i
Estabhshment of a process for adoptlng a Vahdated actuarial risk
 and needs assessment tool consistent with ev1dence based ‘
' practices and factors that contnbute to criminal behavior, which the -
parole board shall use in making parole. decisions, including
- add1t1onal objective criteria that may be used in parole dec1s10ns
S C Code Ann. §24 21 IO(F)(l)(Supp 2011)
- The Respondent argues that the current process does: determme the risk of the Appellant tothe -
commumty. ,The Board 18 currently applymg a process and crlterla establrshed by the South

Carolina General Assernbly; and found n Department policy. The adoption of thisprocess was

listed within the order of denial pursuant to the South Carolina Supreme Court decision of

‘Cooper v. The South Carolina Department 6f Probation, Parole and Pardon Services, 377 S.C. .

489,661 S.E.2d 106 (2008). ’
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In Cooper, the Supreme Court broaden the powers of the ALC, allowing them not only to
review the decisions of parole eligibility, but the procedures followed in the denial of parole. In
Cooper, the Supreme Court decided that the Department failed to revéal that they considered the

mandatory criteria prior to denial. They determined that the findings of fact were included;
however, the Parole Board neither, “offered an explanation nor’ indicated that it hAas considered
. (/
the statutory criteria of section 24-21-640, and the fifteen criteria listed oﬁ the parole form.” Id.,
at 500. In this case it clearly states within the order of denial, that the mandatory criteria in the
statute and Department poiicy was considered.
The Appellant argues that the Board never coﬁsidcred a risk or needs assessment tool,
_Aconsistent with evidence based practices. The Respondent will argue, that following the statutory
and Department criteria forces the Board to make a determination regarding the actual risk of the
Appellant. This determination is consistent with evidence based practices, by makinga“
determination of the Appellant’s possible risk to the comfnurﬁty, and his ability to function
‘outside of prison. .
The mandatory criteria abplied by the Board to each Parole case is found in Section
24-21-640 of the South Carolina Code of Laws, which specifically state:
The board must caréfull‘y ~consider the record of the prisoner
- before, during and after imprisonment, and no such prisoner may
be paroled until it appears to the satisfaction of the board: that the
prisoner has shown a disposition to reform; that, in the future he
will probably obey the law and lead a correct life; that by his
conduct he has merited a lessening of the rigors of his
imprisonment; that the interest of society will not be impaired

thereby; and, that suitable employment has been secured for him.

'S.C. Code Ann. §24-21-640 (Supp. 2010).
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~ The statute also mandates that the Board “establish written, specific criteria for the granting of

parole and provisional parole.” S.C. Code Ann. §24-21-640 (Supp. 2010). The fifteen factors the

Board considers prior to the granting or denying of parole consist of:

1.

2.

10.

The risk the inmate poses to the community;

The nature and seriousness of the ihmate’s offense, fhe circumstances surrounding the -
offense and the inmate’s attitude to§vard it;

The inmate’s prior criminal records and his/her adjustmen; under any pre.v.ious programs
or supervision; N |
The inmate’s att'i4tiide toward his/her fam_ily, the victim, aqd authority in general;

The‘ inmate’s adjustment while in ?:onfinemen‘f, includiﬁg his/her prégréss 1n counéeling,
therapy, and other similar programs designed to encouragé the inmate to imprO\I/e R
himself/herself; |

The inmate’s émployrﬁent history, including his/her job training and sl;ii_ls and his/her
stability in the work place; | |

The inmate’s physical, mental and emotidnal health;

The inmate’s undéfstanding of the cause of his/her criminal conduct;

The inmate’s efforts to solve his/her problems, such as seeking treatment for substance
abuse, enrolling in academic and vocational educational courses, and in general using
whatever resources 'Fhe Del')artment of Corrections has made available to inmates to help
with their pfobléms;

The adequacy of the inmate’s overall plan. This includes inmates living arrangéments,

where he/she will live and who he/she will live with; the character of those with whom

4



the inmate plans to associate in both his/her working hours and his/her off-work hours;

the inmate’s plans for gainful employment;

11. The willingness of the community into which the inmate will be released to receive the
inmate; |

12. The willingness of the inmate’s family to allow his/her to return to the family circle;

13.  The attitudes of the sentencing judge; the solicitor, and local law enforcement officers

" respecting the inmate’s parole; '

" 14. ' The feelings of the victim’s family, and any witnesses to the crime about the release of -
the inmate;
15. - Other factors considered relevant in a particular case by the Board.

It is the position of the Respondent, that within these criteria there exist a prbcess \%alidating the
risk consistent with evidence based practices; and, that will determine factors that has contributed
to the Appellants criminal behavior. South Carolina law defines “criminal risk factors™ as:

Characteristics and behaviors that, when addressed or changed,

- affect a person’s risk for committing crimes. The characteristics -
may include, but not limited to, the following risk and
criminogenic need factors; antisocial behavior patterns; criminal -

* personality; antisocial attitudes, values, and beliefs; poor impulse .
control; criminal thinking; substance abuse; criminal associates; -
dysfunctional family or marital relationships; or low levels of
employment or education.

SC Code ‘Ann. §24-21-5(2) (Supp. 2011).
~ Each of the above listed criminal risk factors are determined by the mandatory criteria found in
the aforementioned fifteen factors.

The Appellant is of the opinion that his Parole was denied without the Board considering

I



evidence-based practices, and factors that contribute to his criminal behavior. The Respondent
disagrees, the reasons for denial are clear, and the bases of this denial reveals that all factors of
his criminal behavior was considered prior to denial. The denial had to do with the violent nature
of the offense of murder; and the use of a deadly weapon in the commission of this offense. The
order delivered expressed what was considered, and the reason for denial. This was the
deterrﬁination Qf the Supreme Court in what should be included in future orders. Cooper,
speci_fically states:

We emphasize that. in future parole review hearings the Parole

Board may avoid the result in the instant case if it clearly states in

its order denying parole that it considered the factors outlined in

section 24-21-640 and the fifteen factors published in its parole

form. If the Board complies with this procedure, the decision will

constitute a routine denial of parole and the ALC would have

limited authority to review the decision to determine whether the

- Board followed proper procedure.
A final decision shall include findings of fact and conclusions of law, separately.stated.‘S.C.
.Code Ann. §1-23-350 (Supp. 2011). It is the opinion of the Respondent that the findings of fact is
the event that occurred, and the conclusion of law is the applied criteria. This is why the lower
~ court concluded that the Respondent “explicitly stated that it considered all the factors pUbliéhed
on the parole consideration form as well as the factors outlined in Section 24-21-640 of the South
Carolina Code of Laws. Therefore the Board’s letter of decision is Sufficiently detailed to meet
the standard set forth in Cooper.”
The ALC made the pfoper decision regarding the validity of the decision of the board.

The reasons for the denial of parole clearly follows the criteria that must be considered prior to

denial. These reasons was made aware to the Appellant as to why parole was denied. The order is
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clear, the criteria within the statute and the mandatory policy was considered prior to the denial
of paréle. According to the Supreme Court, if this is shown no further review by the ALC is

necessary. The Parole Board clearly stated in its rejection that it considered the statutory criteria

and the criteria set forth in Form 1212 which is sufficient under Cooper. Compton v. S.C. Dept.

of Probation, Pa_role and Pardon SerVices, 385 S.C. 476, 685' S.E.2d 175 (2009).
' 2 Use of identical reasons for multiple:denials cannot be considered a violation of res
Jjudicata. ‘ ‘
. The Appellant argues that the use of identical reasons for deﬁial violates the doctrine of
res judicata. Res judicata bars subsequent actions by thé same parties when the claims arise out
of thé s.ame'_ tran‘sactién or ocgurreﬁce, that was the subject of a prior action between those

parties. Plﬁm Creek Dév. Co. v. City of Conway, 334 S.C. 30, 512 S.E.2d 106 (1999); Sub-Zero

Freez'er Co. v. RJ ‘Clarkson Co.,_308 S.C. 188,417 S.E.2d 569 (1992). Under the doctrine of res

judicata, “[a] litigant is barred from raising any issues Which were adjudicated in the former suit

and any issues which might have been raised in the former suit.” Plum Creek, supra, quoting,

Hilton Head Center of South Caroiiria ' Inc V. Public‘Se‘rvice Comm’n of South Carolina, 294

S.C.'9, 362 S:E.2d 176 (1987). To establish res judicafa the defendant must prove the following

three elements: (1) identity of the parties; (2) identity of the subject matter; (3) adjudication of

the issue in the former suit. Plum Creek, supra; Reidman Corp. v. Greenville Steel Structures,

Inc., 308 S.C. 467, 419 S.E.2d 217-(1992); Sealy v. Dodge, 289 S.C. 543, 347 S.E.2d 504 (1986),
In order for it to be res judicata it must be some type of adjudication. A parole or
probation hearing cannot be considered an actual adjudication. It is not a criminal trial of those

charges, but a more informal proceeding with respect to notice and proof of alleged violations.

1



State v. Franks, 276 S.C. 636, 281 S.E.2d 227 (1981). The Parole Board is the sole authority to
determine parole eligibility, separate and apart from the Court’s authority to sentence a
defendant. Cooper, at 496.(During a denial of parole identical reasons can be use for numerous
decisions as long as the reésons would be sufficient to denS/ parole iﬁ the Bbard’s discretion, if
the Board’s decision evinced éonsideration of section 24-21—640, and its own criteria. Id., at 112
FN.5. If this is the final decisiron of the Board itlmust bevackno.wledged, the sole authority to deny
parole re;\nains' with the Parole Boar(i. :

" There exist no spécific. format that Krrrlust be-use’d by the Resﬁdndent withiﬁ their orders,
but thére must exist a detailea conclusions regarding the law anfi a factugl regsoning to their B
‘decision. Administrativevagenc'y’s fin(iing of fact and Conclusiéns of law need not be presentea in

aparticUlar, format, as long as they are supported by the evidence, and whether the law was

B C(;rrectlyAapplie‘d. Cldyd v. Mabry, 295 S.C. 86, 367 S.E.2d 171 (1988). The reasoﬁs for the
denial of ﬁarole is not a legal argument faised as a defense, ’tndr is it'.a legal argur;leht chal‘léﬁ;ging |
the deniai of pér01§. Thepgfore the third criteria found in Plum Creek has not been est_ablished, SO

’th‘is dehiail cannot be cqn;idered é_l v.iolatio‘n of res jﬁdicata. S

3. - The denial of parole did not violate the .e(iual proteciion clause of the United States
Constitution. :

| Though the Appellant copcédes there exist no Coﬁstitutional or inherent right to be .
rglea‘sed on parQle; he does‘ argue that he is being denied paroie as others ére béing released, for
the idenﬁcal‘ offense. It is his opinion that due to him being‘ a former law enforcement officer, he
is being treafed differently.

‘Th(v)ugh not mentioned, the Respondent believes the Appellant argues that he is being

[
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denied eqnal protection. The United States Constitution states: “no state shall make or enforco
" any law which shall abridge the privilege or immunities- of citizens of the United States; nor shall
any state deprive any person of life, liberty, or property, without due process‘ of law;. nor deny to
any person within its jurisdiction the equal protection of the laws. U.S. Const. amend. XIV §1.
The Appellant argues he is being treated differently than other inmates with identical offenses .
Each individual that goos before the board are reviewed by the identical critoria; howover, the
outcome may not be identical due to e.ac.hlcase‘ having a different set of facts. Troating\ inmates
differently does not pose a violation of equal prot_ection. The Constitution.does not require things

~ which are different in fact . . . to be treated in law as though they were the same. Roller v. Gunn

107 F.3d 227 (1997). The only measures that should be identical in eachcaise before the board,
are the criteria‘con;idered, and the ability of the inmate to present evidence in mitigation. Both of.
‘'which were nccomplished during each of the Appellant hearings. |
Within his brief the Appellant lists Inany attributes achieved which was considered by tho
Parole Board. The ALC nor> this Court hao the nuthority to consider anything regarding what was
~ given to the Parole Board prior to their‘decision.vFactors listed in the Appellant’s brief iégarding
| mitigating ovidence ielates to facts not the law, which the Court cannot review. Tho Court will
not overturn a finding of fact by an administrative agency unleos there is no reasonai)le
: probability that the fact conld be as related by a witness upon whose testimony the finding was
bnsed. Lark v. Bi-Lo, 276 S.C. 130, 276 S.E.2d 304 (1981).
The Appellant accuses the Board of treating him differently as other inmates serving a
siinilarr offenso; hoWever, he has provided no proof of this occurring. Since the Appellant is the

party who raised these allegations, it is upon him to provide proof that the allegations are true. In

2



administrative proceedings the general rules is that an applicant‘for relief, benefits, or a privilege
has the burden of proof and the burden of proof test rest upon one who files a claim with

~ administrative agency to establish that required conditions of eligibility have been met. Leventis

v. South Carolina D‘epartment of Health and Environmental Cohtrol, 340 S.C. 118, 530 S.E.2d

643 (2000). The Appellant has only made assumptions regarding whét was apblied dﬁriﬁg his

' parpl‘e hearing, he has offered no proof that he was treated /any differently than any oiher inmate

in a similar sitﬁation. It is clear that after all the criteria was applied it remains the Parole Boara

Whp determines if the Appellant should be released. on parole. it slllould' also be apparentl that this
_ d¢cision was made after the ai)blication of the mandatory é;iterja estgblished in South Carolina

' 1aw and 'D'epartmenf policy. The application of these critéri'a was properly placed Withinv tﬂe order

of denial pursuant to Cooper. Ther‘eforé, the ALC was prbper in dismissing this appeal.



CONCLUSION - N

'Based, on the foregoing reasons the “Respondent respectfully requests that the 'fi_nal' 3

decision of thel ALC dismissing this appeal be affirmed.

: ' Respectfully submitted,
o ey £ /
: . Tomi ans, Jr. '
Assistant General Counsel

South Carohna Departrnent of Probatlon .
Parole and Pardon Services '
P.O. Box 50666 ’
R L L  Columbia, South Carolina 29250
S : (803) 734-9220 - ..

Attorney for the 'Respondent

Columbla South Carolma E
March 21 2013
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