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STATE OF SOUTH CAROfJ~~ W)LANCt\STERIN THE COURT OF COMMON PLEAS 
COUNTY OF LAURENS ) I I 2CASE NO. 2010-CP-30-0116 

'101\ DEC I 3 AI:' 

Willie D. Watson, ' ) 

L,6,UREHS C~NTY 
r'\ ;:-;::\<\ OF C llRT , , '-' " ) ., 

Plaintiff, 

v. ) Order Granting Defendants' Motion for 
) Partial Summary Judgment and Denying 

Nancy Carol Underwood, individually and 
as putative trustee of the Willie D. Watson 
Trust; John H. Watson, individually and 
as putative trustee of the Willie D. Watson 
Trust; and Future and Potential Heirs of 
Willie D. Watson; 

) Plaintiffs Motion for Summary Judgment 

Defendants. 

) 
) 
) 
) 
) 
) 
) 

------------------~------) 

A TRUE COPY OF'OlUGlNAL 

_~LtJ. ~"'t .. 
Lynn W. Lancaster 

Laurens County CeQ & os 

Plaintiff moveq for summary judgment on two questions: (1) Was the creation of the 

irrevocable trust, which according to its terms was created for the benefit of the Plaintiff, 

tantamount to the creation of a last will and therefore void because said power is not delegable to 

an agent, and (2) is the deed whereby Plaintiffs real property was conveyed into the irrevocable 

trust void for Jack of a properly named grantee, specifically for identifying the grantee as the 

trust rather than·the trustees? 

The Defendants moved for partial summary judgment, asking the court to conclude as a 

matter of law that the power to create an irrevocable trust is a power that is delegable by a 

principal to an agent if the power is expressly authorized in the principal's power of attorney, 

and that Plaintiff effeCtively delegated such power to her attorney-in-fact. 

eJ1. 
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This case has been before the Court on earlier occasions pursuant to dis~overy disputes 

and pursuant to a motion/petition by the Plaintiff seeking to terminate the irrevocable trust that 

was, according to its terms, created for her benefit by her attorney-in-fact. Plaintiff's Motion to' 

Terminate Trust was denied by Order dated October 1, 2010. 

The factual backdrop for the cross-motions for summary judgment was established by 

affidavits, ~epositions and the prior Orders enter~d in the case. The facts are: 

Plaintiff was married to John C. Watson, who died on March 31, 2009. They had three 

children, the defendants, Nancy Underwood and John H. Watson, and Sherry Long, who is not a 

party to this case. On October 5, 2006, the Plaintiff executed a Durable Power of Attorney 

naming her daughter, the defendant, Nancy Underwood, as her attorney-in-fact. I The power of 

attorney was prepared by attorney Richard Townsend, who had done other legal work for the 

Pli:lintiff, and it was executed by the Plaintiff in attorney Townsend's office after Plaintiff had 

a~pl~ opportunity to read the po~er of ~ttorney and to ask questions about its content.2 Fourteen 

enumerated paragraphs in. the. power of attorney describe the specific powers given .to the 

atto~ney in fact.. Paragraph 1 1.. grants ~e power "To establish trust' funds, revocable or 

irrevocable, funded or unfunded, for the benefit of me, my spouse, my children and my lineal 

.desGendants, and to transfer an;>, of my assets to such trusts." And, 'Paragraph 10 grants to the 

attorney-in-fact the power t,o transfer by gift any of the Plaintiff's assets to "my spouse, my 

children and my lineal descendants by gift, including to any such person serving as attorney in 

I Subsequent to the creation of the Trust that is at issue herein, the Plaintiff revoked the 
October 5, 2006 Power of Attorney, but Plaintiff has not challenged, and is not now challenging, 
the validity of the Power of Attorney. 

2 From attorney Richard Townsend's deposition. (Vol. 1, p. 12). 

C~ 
Page~of13 

4 



fact, or to any trust funds which I may have established, revocable or irrevocable .; . ,,3 

On the same date, October 5, 2006, the Plaintiff executed a Last Will and Testament, also 

prepared' by attorney Townsend and executed in his office. Just as with the power of attorney, 

, Plaintiff had ample opportunity to read the .last will and to ask questions about its content.4 

Devisees named in Plaintiff's October 5,2006 Last Will are: her grandchildren living at the time 

of her death; her great-grandchildren living at the time of her death; defendants Nancy 

UndelWood and John H. Watson; Plaintiff's spouse, then living but now deceased;' and Sherry 

Long. Sherry Long and Plaintiff's spouse ~ere each devised a nominal gift of$1.00. 

Plaintiff's attorney-in-fact visited attorney Townsend in Marc~ 2009 to discuss how best, 

to protect Plaintiff's assets. Plaintiff had repeatedly spol<en with attorney Townsend regarding 

Plaintiff's complaints about Sherry Long. Those complaints included that Plaintiff's husband 

, was mentally abusive to her and that Sherry Long encour~ged and supported the husband's 

behavior; that Sherry Long was also physically abusive towards Plaintiff; and that Sherry Long . . 

was interested in getting money.s With knowltXlge of Plaintiff's repeated expressions to him of 

complaints about Sherry Long's behavior, Plaintiff's perception of Sherry Long's thirst for 

. Plaintiff's assets, and having knowledge, about Sherry Long's wrongful withdrawal of funds 

from Mr. Watson's bank accounts immediately following his death, attorney Townsend 

recommended to the attorney-in-fact that an irrevocable trust be created and that Plaintiff's assets 

3 Plaintiff's Power of Attorney was not a springing power of attorney. A springing power 
of attorney is one in whiGh the powers granted to the agent may be exercised only if and when 
the principal is incapacitated. Moon v. Darrow, 912 N.Y.S.2d 850 (2010); In the Matter of 
Blare,589 N.W.2d 211 (S.D. 1999); (Richard Townsend depOSItion.) 

4 From attorney Richard Townsend's deposition. (Vol. 1, p. 10-11.) 
, . 

5 From attorney Richard Townsend's deposition. (Vol. 2, ~p. 1-6.) 

LP fi-. 
PagePoill 

5 



be transferred into the trust for the protection of those assets.6 The attorney-in-fact agreed. The, 

"Irrevocable Trust Agreement for the Benefit of Willie Dendy Lee Watson" was prepared by 

attorney Townsend, and on April 2, 2009 it was signed in his office by Nancy Underwood as 

attorney-in-fact for the Plaintiff. The trust was promptly funded with Plaintiffs bank accounts, 

car and real. propert~. Attorney Townsend' prepared the necessary instruments to. transfer the 

,assets into the truSL7 Plaintiff argues .that it was attorney Townsend's intention in drafting the 

. ' . 
trust to allow Ms. Watson to'amend the trust by amending her October 5, 2006 Last Will, but 

, , . 

that 'is belied by the fact that the trust was e~piessly made irrevocable and non-amendable, and as. 

attorney Townsend explained in his deposition: 'the trust agreement was not a last will (Vol. 1, p .. 

55, lines 21-24), and 

, What I put in there was, I had Ms. Watson's last will and 
testament, so I made it [the trust] conform to her last will and 
testament and made the ultimate beneficiary the beneficiaries of 
the last will and testament. (Vol. 1; p. 36, lines 13-25). 

And, the creati~n and 'funding of the trus.t protected Ms. Watson;s assets, and 

It still left Ms. Watson able to make a will and do whatever 
she wanted to with what other~ 'other property she had. (Vol. 2, p. 
12-13 [particularly p. 13, l. 8-11].) , 

There w~ an understanding by the scrivener and by Ms'. Wat~on's attorney-in-fact, by her 

having signed the trust instrument, that there was a distinctio~betWeeIi the trust and the last will 

imd be~ee~ the assets contr~lled by the trust and the assets to' be controlled by the la~t will. 8 

6 Prom attorney Richard Townsend's deposition, (Vol. 2, p. ~O-12.) 
7 The Plaintiff~ Power of Attorney expressly authorized the creation of ail irrevocable 

trust and authorized the transfer of assets into the trust. 

S Plaintiff has previously argued that the Plaintiff was intended to have the ability to 
change the trust by executing a codicil that would change her October 5, 2006 last will, but that 

page~J--
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Section Fall!' of the trust instrument states that: "This trust shall be irrevocable and shall not 

revoked or terminated by the Trustor or any other person, nor shall it be amended or altered by 

Trustor or any other person.,,9 Section Two (b) of the trust states that: "This trust ,agreement 

. shall terminate upon the death of Willie pendy Lee Watson and the proceeds remaining in trust 

shall distributed [sic] to the estate of Willie Dendy Lee Watson to be disposed of in accordance 

with the terms and conditions of her Last Will and Testament dated October 5, 2006." (Naming 

the remainder beneficiaries). At present, the remainder beneficiaries of the trust are the devisees 

of the Plaintiff's October 5, 2006 Last Will, namely Nancy Underwood, John H. Watson, Sherry 

Long and Plaintiff's five grandchildren and three great-grandchildren. Four of the grandchildren 

and great-grandchildren are minors. 

By her motion for summary judgment, Plaintiff challenges the validity of the trust, by 

~ .arguing that the power she granted to her agent to create a trust that is tantamount to a last will, is 

. not legally. delegable- to an agent and was therefore ineffective to support the attorney-in-fact's 
.-. 

. creation of the trust, and secondly, that the deed usedJo ,place Plaintiff's real property into the 

trust was ineffective and void because it does not name a proper grantee. 

By their motion for summary judgment, the Defendants seek to have the Court find as a 

matter of law that the power to create the particular trust was and is properly delegable to the 

Plaintiff's attorney-in-fact and that the creation of the trust by the attorney-in-fact is not a ground 

to invalidate the trust. 

argument was decided adversely to Plaintiff in the aforementioned Order in this case dated 
pctober 1, 2010. 

9 Plaintiff sought to terminate the trust in -a separate proceeding filed in this case, and by 
Order dated October 1,2010 Plaintiff's Motion to Terminate Trust was denied. 

page~ 
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Power of Attorney. 

A power of attorney is an instrument in writing by which one person, as principal, 

appoints another as his agent and' confers upon him the authority to perform certain specified acts 

or kinds of acts on' behalf of the principal. The written authorization- itself is the. power of 

attorney. Verdery v. Daniels, 544 S.E.2d 854 (Ct. App. 2001). A durable power of attorney 

allows a person, the principal, to designate another as his or her attorney in fact to act on the 

principal's' behalf as provided in the document even if the principal becomes mentally 

incompetent. Id., citing S.c. Code Ann. § 62~5-501. 

. Irrevocable Trust. 

A trust is defined as a fiduciary relatioriship in which one person (the trustee(s» holds 

legal title to property for tlie benefit of another (the beneficiary(ies». Neel v~Clark, 8 S.E.2d . ' 

740 (1940). An irrevocable trust is a trust that cannot be terminated solely by the settlor once it 

is created .. Black's Law Dictionary (ih ed. 1999) p. 1516. '10 South Carolina common law 

provided that a trust is deemed to be irrevocable unless the settlor indicates intent to .retain the 

right to.revoke by expressly reserving the ~ower to revoke in the instrument.· Chiles v. Chiles, 

242 S.E.2d 426 (1978). The South Carolina Trust Code reverses the common law to provide that 

a trust is presumed to be revocable unless the instrument expressly provides that it is irrevocable. 

·S. C. Code Ann. §62-7-602(a). An important consideration with respectto the issues raised by 

the Plaintiff in this case is the difference between a last will and an irrevocable trust. An . . 

10 See also §62-7-103 (13) where "revocable," as applied to trusts, is defined as a trust 
that is revocable by the settlor without the consent of the trustee or a person holding an adverse 
interest. 

~t~ 
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irrevocable trust is essentially a transfer of property by gift, whereas a revocable trust is 

generally Viewed as a'form of will substitute. 1 Scott and Ascher on Trusts §3.2 (2006). 

A Last Will is a written instrument which ultimately fixes the disposition or real and personal 

property at death. Black's Law Dictionary (rev. 5th ed. 1979) p. 794. A trust is an inter vivos 

. disposition, whereas a last will is a testamentarydisposition.11 

Elements for Creation of Trust 

The trust at issue was created by a written instrument meeting the requirements of §62-7-

402. Those requirements are: capacity, sufficient expression, of intention to create a trust, 

definite beneficiary(ies), duties that the'trustee is toperform, and no merger of the legal and 

beneficial interests. Pre-Trust Code law provided that for a trust to exist, certain elements m'ust 

be present, including a declaration creating the trust, a trust res and designated beneficiaries. 

'The declaration of trust can be oral except when trust property includes realty, in which case the 

, trust has to be in writing. §62-7-402, South Carolina Comment, citing Whetstone v. Whetstone, 

420 S.E.2d 877 (S.c. App. 1992). See also Coleman Karesh, Trusts 7 (S.c. Bar 1977). 

Construction of the Power of Attorney and theTrust 

Generally, the construction of a contract, is a question of law for the court. Soil 

Remediation Co. v. Nu-Way Envtl., Inc., 482 S.E.2d 554 (1997). Where a motion for summary 

judgment presents a question as to the construction of a written contract, if the language 

employed by the agreement is plain and unambiguous, the question is one oflaw. First-Citizens 

Bank Trust Co. v. Conway Nat1 Bank, 317 S.E.2d 776 (Ct. App. 1984). "In such a case, 

11 A Last Will speaks as of the time of the testator's death. An amendable revocable trust 
remains changeable during the Settlor's' life and only becomes irrevocable at the d~ath of the 
Settlor. An irrevocable trust is irrevocable immediately upon execution. 

page~ 
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summary judgment is proper and a trial unnecessary where the intention of the parties as to th~ 

, legal effect of the contract may be gathered from the four corners of the instrumentitself." Id. 

Delegable Powers With Respect to Trusts. 

The prevailing rule regarding the scope of what may be delegated, by a principal to an 

agent is broad. Collins, Lombard, Moses and Spitler, Durable Powers of Attorney and Health . , . ., 

Care Directives, §2.7 (3d ed. 1999), citing CJS and Am Jur 2d. In eachoLthese legal 

encyclopedias it is stated that as a general rule, a person may properly appoint an agent to do the 

same acts and achieve the same legal consequences as if he/she (the principal) had acted 

, " 12 
personally. 3 Am Jur 2d Agency·§18 (2002) and 2A CJS Agency §4 (Z003). 

But, there are exceptions to that rule: The exceptions are descril;>ed a~: 
, , 

1: unless public policy or the agreement with the principal requires personal performance by 

the principal, 3 Am Jur 2d Agency §18 (2002); 

2. an act that, if done by the principal, would be illegal cannot.be done for the principal by 

an agent, 2A CJS Agency §4 (2003); 

3. where a statute requires an act to be done personally, Id., [see Buonanno v. DiStefano, 

430 A.2d'765 (R.!. 1981) where it is said that as a general rule, an agency may be created 
, " 

for the performance of any lawful act, including acts done under ,the authorization of a 

statute. In order to determine that the right conferred by statute shall only be exercised 

personally ,and cannot b~ delegated to: an agent, something must be found in the act by 

express enactment' or necessary implication that prevents' the agent, from acting, citing 

, ' 

12 When acting within the scope of the powers'authorized by the principal, the agent's 
acts are in legal effect equivalent to those of the principal. 2A C.J.S. Agency §145; Crim v. 
Hutton, 381 S.E.2d 492 (1989); Carver v. Morrow, 48 S.E.2d 814 (1948). 

pageU-
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Smith v. Walcott, 85 N.M. 351, 512 P.2d 679 (1973) and 1 Restatement (Second) 

Agency, § 17 comment a at 54 (1968)f 

4. where the act is so peculiarly personal that its performance cannot be delegated, Id. 

"'[a]n attorney-in-fact is essentially an alter ego of the pfincipal and is 
authorized to act with respect to any and all matters on behalf of the principal 
with the exception of those acts which,by their nature, by public policy, or by 
contract require personal performance. '" 

Heine v. Newman Tannenbaum, 856 F.Supp. 190 (SDNY 1994), aff'd 50 F.3d 2 (2d Cir. . 

1995). Examples of absolute nondelegable ~ersonal acts are: 

.5. Divorce. It is generally held that marriage and divorce are acts which require personal 

performance and are not delegable to an agent. Heine v. Newman Tannenbaum, supra .. 

See Murray v. Murray, 426 S.E.2d 781 (1993) (bringing a divorce action is personal and 
'. ' ".' . . 

cannot be delegated to an agent or guardian) . 

. 6. .~aking of Mfidavits on Knowledge. Restatement, Second, Agency ~17, cmt. b. 

7~ Execution of Last Wills. Re~tatement, Second, Agency §17, cmt. b .. 

The most recent edition of Bogert's treatise on-trusts states that "A settlor may empower 

an agent to create a trust." Amy Morris Hess, George Gleason Bogert and George Taylor Bogert, 

The Law of Trusts and Trustees §41 (3rd E~. 2007). "The general weight of authority suggests 

that the power to create, modify, or revoke a tiust is personal and non-delegable to an attorney-

in-fact unless e~pressly granted in the. power-of-attorney." Stafford v. Crane, 382 F.3d 1175 

(10th Cir. 2004). In'Stafford, an irrevocable trust created by an attorney-in-fact was found to be 

void ab initio because the powers granted to the agent in the power of attorney, although broad in 

~ 
Page 9 of 13 

11 



scope, did not specifically and expressly grant authority to create a truSt. 13 St~fford cites other 

authorities supporting the legal principle that an agent may create a trust for the principal when 

the power of attorney expressly grants the power: In re Trust of Jameison, 8 P.3d 83 (Mont. 

2000) (noting that "[t]he Power of Attorney [didl not specifically grant the authority to create a 

trust, reflect..[the. beneficiary.'s] inte~t t6 create ll- trust, or e~en mention a trust" and that, as a 

result, "the Pow~r of Attorney [did} not~authorize.[thepurported truste~] to transfer ... pr<?perty 
. . .' \ . . . 

to herself as trustee and, as a t:esult, [the trust] was not properly created"); Kotsch v. Kotsch, 608 

So.2d 879 (Fla. Dist.CLApp. 1992) ( strictly construing a power of attorney 'and concluding that . . 

~lth,?ugh the power of atto;;;ey gra~ted authori;y to a son to manage the father's property during 
,'J' 

, . ' 

his lifetime, it,did not authoriie the disposition of the father's property by means. of a trust.) In 

In re Estate of Kurrell!leyer, 89S'A:2d207 (Vt. 2006), the Vermont' Supreme Court held that an 

agent could create a valid and enforceable trust for .the principai where the 'express language of . 

the power of attorney authorized such. ,The delineated.powers.in the Kurrelmeyer trust· included: 

"to add all of my assets de~meci approprilite by my said attorney to· any tr,ust of which I am the 

Donor," and " ... I authorize my said attorney to: (i) execute and deliver any assignments, stock 

powers, deeds or. trust instnln1ents; .. '." The Court noted that the Restatement ~Third) Trusts 

§11(S) (20P3) provides that "it is pr9per for a princjpal to authorize an agent.to create or modify 
. ~ ". ~., , 

a revocable inter vivos trust to serve purposes that are financially adv~tageous ... " even though 

a reY,9ca\?le trust (unlike an ~rrevocable trust) shares characteris,tics of a last will. As noted 

hereinabove, an irrevocable tru~t is essentially a tra;nsfer of p~opefty by gift, wherea~ a revocable 

13 Stafford made no distinction between revocable and irrevocable trusts. The clear 
implication of the opinion is that an agent can create an irrevocable trust for the principal if the 
POA expressly authorizes the creation of trusts. ~~ . 
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trust is generally viewed as a form of will substitute. 1 Scott and Ascher on Trusts §3.2 (2006). 

Plaintiffs Power of Attorney expressly and unambiguously authorized the creation of the 

trust now at issue. The construction of an agreement [power of attorney] is a matter of contract 

law. Stribling v. Stribling, 632 S.E.2d 291 (C.t. App. 2006). In construing a contract, the primary 

objective is to ascertain and give effect to the intention of the parties.Id. If its language is plain, 

unambiguous, and capable of only one reasonable interpretation; no construction is required and 

the contract's languag~ determines the instrument's force and effect. Id. A contract is ambiguous 

when it is capable of more than one meaning or when its meaning is unclear. Bruce v. Blalock, 
, . 

127 S.E.2d 439 (1962). Parties are governed by their outward expressions, and the court is not at 

liberty to consider their secret intentions. Blakeley v. Rabon, 221 S.E.2d 767 (1976) .. 

Paragraph .11 granted the power "To establish tru~t funds, revocable or irrevocable, 

funded or unfunded, for the benefit ot" me, my spouse, my children and, my lineal descendants, 

'~nd,to transfer any of my assets to such trusts." This provision is clear and direct. There is no 

. ambiguity and no need for construction of the power. Intent can be gleaned fro~ the language 

used within t~e four corners of the power of attorney. 

Validity of the Deed 

Plaintiff complains that the deed that transferred title to her residence to the trust is void 

for lack of a properly named grantee. The grantee is identified in the deed as "the Willie Dendy 

Lee Watson Irrevocable Trust of even date herewith." Plaintiff argues that the grantee should 

have been and must have been "Nancy Carol Underwood and John H. Watson as Trustees of the 

Willie Dendy Lee Watson Irrevocable Trust of even date herewith." 

Plaintiff cites Flinn v. Van Devere, 502 So.2d 454 (F1a.App. 3 Dist. 1986) as supporting 
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authority for her argument. But, Flinn did not involve a deed without a properly named grantee. 

In Flinn, there was no d~ed at 'all. A settlor executed a trust instrument and identified a particular 

piece of real property on the property sch~dule attached to the trust instrument, but did not 
\ 

execute, or attempt to execute, a deed. The argument made was that the trust instrument, 

including the property schedule, was sufficient to be considered as the functional equivalent of a 

deed. As asubse'quent Florida appellate court opinion described the Flinn holding: 

The [Flinn] court explained that the trust'documents themselves plainly 
cannot be regarded as such a deed "for the obvious reason that, although they 
comply with the necessary· formalities of two witnesses and an adequate legal 
description, they contain no expression which purports to convey, grant or 
transfer the real estate. " 

Vaughan v. Boerckel, 963 So.2d 915 (Fla.App. 4 Dist. 2007). 

To pass title, a deed must sufficiently specify a grantee. 9 Thompson on Real Property, 

Second Thomas'Edition §82.08(a)(1) (1999); 26 c.J.s. Deeds §24b. However, a deed need not 

describe the grantee by name if it otherwise identifies him or makes him sl:lsceptible of 

identification by extrinsic evidence. 4 Tiffany, The Law of Real Property §967 (3d ed. 1975) 

, and 23 Am.Jur.2d Deeds §27, citing Garraway v. Yonce, 549 So.2d 1341 (Miss. 1989). Courts 

are loath to invalidate a deed because the identity of the grantee is misspelled or misdescribed, 

Thompson on Real Property, supra., and will not invalidate a deed to a misnamed party if the 

party exists and the intention of the parties and the identity of the grantee can' be ascertained. 

Pruitt v. Ferguson. 297 S.E.2d 714 (Va. 1982). 

Wi~ specific reference to a deed identifying the grantee as a trust rather than the person 

or entity serving as trustee, it is generally held that a deed to a trust, without mention of 

trustee(es), if the trust is in existence at the time the deed is executed, is valid because the names 
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of the trustees who get title can be shown by extrinsic evidence. Hodgkiss v. Northland 

Petroleum Consol., 57 P.2d 811 (Mont. 1937); Hill v. Hill, 102 P.3d 1131 (Idaho 2004). Here, 

there is no dispute with respect to the identities of the co-trustees named in the trust instrument. 

Accordingly, the Court finds and concludes that, asa matter of law, (1) the Plaintiff's 

Power of Attorney expressly authorized the attorney-in-fact to create the trust that is at issue and 

that such power was legally delegable to the attorney-in-factI4
; and (2) the deed whereby the 

Plaintiff's real property was transferred into the trust is not invalid for lack of a properly named 

grantee. 

Therefore, Defendants' Motion for Partial Summary Judgment IS GRANTED, and 

Plaintiff's Motion for Summary Judgment is DENIED. 

IT IS SO ORDERED. 

" tiL 
December r, 2011 

Eu ene C. Griffith, Jr., 
Judge, Eighth Judicial Circuit 

14 The trust is not a last will. Disposition of property owned by the Plaintiff that has not ' 
been transferred into the trust will be governed by Plaintiff's last will, which can be changed as 
often as Plaintiff 'chooses, so long as the. statutory requirements for execution of testamentary 
instruments are satisfied. . 
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STATE OF SOUTH CAROLINA 

COUNTY OF LAURENS . 2010 c.~\ -L1 

IN THE COURT OF COMMON PLEAS 

\0 
CASE NO. 2010-CP-30-01Ip 

Willie D. Watson, 
,. 1. r ...... ,.. ••••• ""\ 

Plaintiff, 

v. 

Nancy Carol Underwood, individually and as 
putative trustee of the Willie D. Watson Trust; 
John H. Watson, individually and as putative 
trustee ofthe Willie D. Watson Trust; and 
Future and Potential Heirs of Willie D. Watson; 

Defendants. 

Order Denying Plaintiff's 
PetitionIMotion to Tenninate 
Trust 

The primary relief sought by the. Plaintiff herein is an' Order holding that a trust created 

by Plaintiff's attorney-in-fact, Defendant Nancy Underwood, is void ab initio. In an 

interlocutory effort to achieve the related objective of having the trust terminated at present by 

consent, ,the Plaintiff filed and served a Petition to Terminate Purported Trust. 'The Petition is 

considered by the Court as a Motion for.the relief-described therein. 

PlaintiffsPetitionIMotion was heard on july 14, 2010 in Laurens. Inattendarice were 

the Plaintiff and her attorneys Ed. McCallum and Michelle Powers, and the known adult 

Defendants and their attorney Mike Brackett. I Affidavits and deposition transcripts were filed 

. . . 

with the Court for its use in deciding the Motion. From these submissions, the underlying facts 

are as fol1ows. 

I Because a Guardian-ad-Litem had not been appointed to speak for the minor and 
unborn trust beneficiaries, the defendant co-trustees can and did represent and bind the minor 
and unborn trust beneficiaries by virtual representation. §62-1-403(2)(iii). 
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Plaintiff was married to John C. Watson, who died on March 31, 2009. They had three 

,children, the defendants Nancy Underwood and John H. Watson, and Sherry Long, who is not a 

party to this case. On October 5, ,2006, the Plaintiff executed a Durable Power of Attorney 

naming her daughter, the defendant Nancy Underwood, as her attorney-in-fact. The power of 

, attorney was prepared by attorney Richard Town'send, who had done other legal work for 'the 
. . *----, . 

Plaintiff, and it waS executed, by the Plaintiff in Mr. Townsend's office after Plaintiff had ample 

opportunity to read' the power of attorney and to ask questions aboui its content. Fourteen 

enumerated paragraphs in the power of attorney describe the specific powers given to the 

attorney ill' fact. Paragraph, 11. grants the power "To establish trust funds, revocable or 

~rrevocablc, funded or unfunded, for the benefit of me, my spouse, my children and my lineal 

descendants, and to transfer any of .mY assets to 'such trusts.'" Paragraph I 0 grants to the 

attorney-in-fact th~ power to transfer by gift any 9f. the, Plaintiff's assets to "my spouse, my 

~hildren and my liQeal descendants by gift, iricluding to any such person serving as attorney in 

fact, or to any trust funds which I may have established,revocable or irrevocable ... " 'On the 

same date, October 5, 2906, the Plaintiff executed a Last Will and Testament, 'also prepared by 

attorney T<?wnsend and executed in his office. 'Just as with the power of attorney, Plaintiff'had 

ample opportunity to read the last will and to ask questions about its content. Devisees named in 

Plaintiff's October 5, 2006 Last Will are: her grandchildren living at the time of her death; her 

great-grandchildren living at the time of her death; defenda~ts Nancy Underwood and John H. 

Watson; Plaintiff's spouse, then living but now deceased; and Sherry Long. Sherry Long and 

Plaintiff's spouse were each devised a nominal token gift of $1.00. 
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For reasons that are disputed in the' underlying action itself, PlaIntiffs iit'torney-in-fact 

visited attorney Richard Townsend in March 2009 to discuss how best 'to protect Plaintiff's 

assets. Attorney Townsend recommended an irrevocable trust. The attorney-in-fact agreed, and 

the "Irrevocable Trust Agreement for the Benefit of Willie Dendy Lee. Watson" was drafted by 

attorney Townsend, and on April 2, 2009 it was signed in his office by Nancy Underwood as 

attorney-in-fact for the Plaintiff. The trust was promptly funded with Plaintiffs' bank accounts, 

car and real property. Attorney Townsend prepared the necessary instruments to transfer the 

assets into the trust? 

With respect to the creation and funding of the trust, when acting within the scope of the 

powers authorized by' the principal, the agent's acts are in' legal effect equivalent to those of the 

:principal. 2A C.J.S. Agency .§145; Crim v. Hutton, 381 S.E.2d 492 (S.C. 1989); Carver v. 

Morrow, 48·S.E.2d 814 (S.C 1948). 

Section Four of the trust instrument states that: "This trust shall be irrevocable and shall 

not be revoked or terminated by the Trustor or any other person; nor shall it be amended or 

altered by Trustor or any other person." Section Two (b) of the trust states that: "This trust 

. agreement, shall terminate upon the death of Willie Dendy Lee Watson and the proceeds 

remaining in trust shall distributed [siclto the estate of Willie Dendy Lee Watson to be disposed. 

ofi.naccordance with the terms and conditions of her Last Will and Testament dated October 5, 

2 The Plaintiffs Power of Attorney expressly authorized the creation of an irrevocable 
trust, and to the extent that the attorney-in-fact's inclusion as one ofth'e trust remainder . 
beneficiaries can be deemed a gift, the Power of Attorney expressly authorized gifts to Plaintiff s 
spouse, children and lineal descendants, including the attorney-in-fact. 
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2006." (Naming the remainder beneficiaries). At present, the remainder beneficiaries of the trust 

are the devisees of the Plaintiff's October 5, 2006 Last Will, namely Nancy Underwood, John H. 

Watson, Sherry Long , and Plaintifrs five grandchildren and three great-grandchildren: Four of 

the grandchildren and great-grandchildren are minors. 

Plaintiff now wants to revoke her irrevocable trust in this interlocutory manner arid has 

peti!~oned or moved the CouT! to approve the attempted tennination of her irrevocable trust 

agr~ement by consent pursuant to S.c. Code Ann. §62-7-411(a). This Trust Code statute 

provides that a "noncharitable irrevocable trust may be: modified" or terminated "with court 

approval upon consent of the settlor and all beneficiaries" even if the modification or termination 
" " 

of the trust is inc.onsistent with a materia! pUrpose of the trust.. Plaintiff's theory to circumvent 

the requirements of the trust (that it may not be revoked or modified) and the conditions of the 

governing statute (requiring consent of all trust beneficiaries for the modification or termination 

of the trust) is that (1) in January 2010 she executed a codicil to her October 5,2006 Last Will; 

(2) the Jaimru;y 2010 codicil removed Nancy Underwood, John H. Watson, the Plaintiffs 
~'. . . 

grandchildren and the Plaintiff's great-grandchildren as devisees of the October 5, 2006 Last 

. wiil; (3) the codicil nameq Sherry Long as the sole devisee of.the October 5, 2006 Last Will 

. thereby making Sherry Long the sole re~aihder beneficiary of.the trust; and (4)th"e argument 

continues, the only persons whose consent ·is now required to modify or terminate the trust· are 

the Plaintiff, as th~ trust's primary lifetime beneficiary, and Sherry Long as the. trust's sole 

remainder beneficiary. 

"For the reasons set out below, the Court concludes that the execution of the January 2010 

codicil is ineffective as a predicate·to the use of S.C. Code Ann. '§62-7-411(a) to modify the trust 
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to reduce the nwnber of trust remainder beneficiaries from eleven to one, and,· consequently, is 

also ineffective as a predicate to the use of S.c. Code Aim. §62-7-411(a) to permit trust 

termination. 

A trust is defined as a fiduciary relationship in which one person (the trustee(s)) holds 

legal title to property for the benefit of another (the beneficiary(ies». Nee! v. Clark, 8 S.E.2d 

740 (S.C.'1940). South Carolina common law provide'd that a trust is deemed to be irrevocable 

, , 

unless the settlor indicates an intent to retain the right to revoke by expressly reserving the power 

;,;.. to revoke in the instrument. 'Chiles v. Chiles, 242 S.E.2d 426 (S.C. 1978). An'irrevocable trust 

is a trust that cannot be terminated solely by the settlor once it is created. Black's Law Dictionary 

(7th ed. 1999) p. 1516. See also §62-7-103 (13) where "revocabt'e," as' applied to trusts, is 

defined as a trust that is revocable by the settlor without the consent of the trustee or a person ' 

,holding an adverse interest. ' ' 

Once a trust- is created and the settlor's title to assets is transferred to the trustee, the 

rights of the trust ,beneficiaries become vested. Coleman Karesh, Trusts 13-14 (1977) citing 

McElveen v. 'Adams, 94 S.E. 733 (S.C. ,1917). Once the rights and interests of the trust 

. beneficiaries are vested, those rights ~d interests can only be divested or revoked as pennitted 

by law.3 By analogy, the vesting of trust beneficiary rights in trust.assets is similar to the 

effective delivery Of an inter vivos gift'. The intent to make a gift, accompanied by 'actual or 

3 Using the terminology of the Trust Code, the devisees named in the October 5, 2006 
Last Will became "qualified beneficiaries" of the trust on the date the trust was created and 
funded. §62-7-103(12). The Comment to this statute explains that a qualified beneficiaryis one 
who will take if the primary or first-line beneficiary's interest terminates. The interests of 
qualified beneficiaries are not considered to be "remote and contingent." Id. 



constructive delivery or possession of the property, executes the gift, Barnwell v. Barnwell, 476 

S.E.2d 492 (S.c. A,pp. 1996), ilndin general, a valid and completed gift inter vivos cannot be 

revoked. 38A C.J.S. Gifts §61 (1996). 

Pre-Trust Code common law provided that an otherwise irrevocable trust could be 

modified and/or terminated by the consent..of the settlor and all the beneficiaries, who comprise 

all of t.he parties interested .in th~ tru~t. Lind~r v. Nicholson Bank~& Trust Co., 170 S.E. 429 
.' , 

(S.C.,1933);. Klugh v. Seminole Securities Co, 87 S.E. 644 (S.C. 1916) ,("Manifestly a trust 

agreement, like an~ cqntract, may be modified by all the parties in interest."). This is the same 

legal"principlt? now codified in §62-7-411(a), the statute that the Plaintiff/settlor is attempting to 

invoke. Just as with legal instruments,genenllly, parties to a trust instrument may abandon the 

in~trumerit and release each other from the performance called for, ~d the rights accorded in, the 

instrument, thereby, ending the agreement. 89 ,C.J.S. Trusts §88(a) (1955). 

The Court is also mindful or the interests of the minor andunbornlunascertained trust 

beneficiaries. In Chiles v. Chiles, supra .. a settlor created ari irrevocable inter viv.os trust. The 

trust agreement provided for ,the settlor to receive distributions during his lifetime, and upon his 

death distributions were to be made to specifie~ intermediate beneficiaries., In the group of 

intermediate remainder beneficiaries was a minor. The settlor commenced a proceeding to 

, modify the trust for ~e purpose of extinguishing the· interests of. the intermediate remainder 

beneficiaries, including the minor. The trial court allowed the modification of the trust and the 

extinguishment of the minor's interest as a beneficiary. The Supreme Court reversed that result 

as to. the minor, and in'doing so, relied .on the following legal principles: "[I]t is the duty of the 

courts to pres~rve, not destroy, trusts and to see to it that the rights of infants are not injuriously 
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affected ... Accordingly, the exercise of this power [referring to a court· of equity's power to 

modify a trust to effectuate the intent of the settlor] can be justified only by some exigency or 

emergency which makes the action of the court in a sense indispensable to the preservation of the 

trust .... ,,4 Id.' Applying this legal principle to the case at bar, the Plaintiff who has become 

unhappy with a beneficiary subsequent to the establishment of the irrevocable trust and who 

wants to change the trust to reflect. the Plaintiffs changed personal relationships with 

beneficiaries docs not remotely begin to satisfy the "exigency or emergency" standard described 

above. 

There are three particular reasons, anyone of which alone is sufficient to deny Plaintiff's 

motion, for why Plaintiffs execution of the codicil is ineffective to modify and thereafter 

tenninate the trusts: (1) the codicil cannot serve ~s a document incorporated by reference into the 

ttrust; (2) the codicil, as proposed to be used by the Plaintiff, is a modification of the trust that 

.J itself requires the consent of all trust beneficiaries; and (3) the .effective date of the codicil does 

not relate back to the time of the execution of.the annexed October 5, 2006 last will, rather the 

. annexed will advances to become effective as of the time of the~ execution of the codicil, 

meaning that the codicil does not retain its identify as the.Plaintiff's OctoberS, 2006 Last Will. 

Each of these will be addressed separately .. 

Doctrine of Incorporation by Reference 

By the terms of Section Two (b) of the Irrevocable Trust Agreement, the settlor/trustor 

4 In the case now under consideration, four of the trust;s remainder beneficiaries are 
mmors. 

5 There is no disp1J.te that the Plaintiff may execute new last wills or codicils that, if 
valid, will control the administration of her probate estate but will not affect the administration of 
the trust according to its tenns. . 
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incorporated by reference into the trust agreement her Last Will and Testament dated October 5, 

2006 for the purpose of identifying. the remainder benefiCiaries to the trust. (the incorpora~ion 

was of a particular' documerit with particular terms incorporated at a particular timc for a 

particular purpose). The Trust C~de' does not expressly address the doctrine of "incorporation by 

reference," and having not codified "incorporation by reference" in the Trust Code', the common 

law and equjtable principles·remain.,the gove~ring law.on the sllbjectS.C. Cod~ ~Ann. §62-7-

106.6 The Trust' Code provides that rules of construct,ion that apply to wills also apply to the 

~onstruction of trusts, S.C. Code Ann. §62-7-112, so if §62-2-509 is a rule of construction that 

applies to wills; then it also, applies to trusts. In any event, as is shown below, the requirements 
. . " " ' 

" found in §62~2-509 'are tpe, same as foUnd i.n the common law . 

. When an ipstrument incorPorates a second document or writing by refererice, the second 

document/writing is effectively inserted into .th~ first instrument in its entirety and becomes as . 

much .a part of the inst.rument as if it had been set out verbatim, at least to the extent of the 

designated purpose for·the 'incorporation. 17A C.J.S. Contracts §316 (1999); Wasson v. 

Schubert, 964 S.W.2d 520 (Mo. App~ 1998); Booker v. Everhart, 240 S.E.2d 360(N.C. 1978); In 

Re Marriage of Seymour, 536 P.2d J 1'72 (Colo. App. 1975); Arntz Contracting v. St. Paul Fire & 

Marine Ins., 47 Cal. App. 4th 464 (1996). Consequently, Items Two through Six of the October 

5, 2006 last will, in which the devisees are named, were incorporated into Section Two (b) of the -

trust agreement as if set out verbatim for the purpose of naming ,the, trust's remainder 

6 With respect to the Probate Code and the law of Wills, §62-2-509 provides that "Any 
writing in existence when a will is executed may be incorporated by reference if the language of ' 
the will manifests this intent and de'scribes the writing sufficiently to permit its identification." 
Section Two (b) of the trust agreement certainly satisfies these requirements when it incorporates 
by reference the October 5, 2006 last will. 



beneficiaries. Taking a snapshot of the situation at the time of the execution of the irrevocable 

trust agreement on April 2, 2009, the beneficiaries identified in the trust instrument, from the 

October 5, 2006 last will, were th~ Plaintiff, her grandchildren (living at the time of her death), 

her great-grandchildren (living at the time of her death), defendants Nancy Underwood and John 

H. Watson, and Sherry Long. 

To be" effectiyely incorporated into a host document the terms of th~ incorporated 

document must be known or easily available to the parties, meaning that only a document in 

existence at the time ,of execution of the host document can be incorporated by reference into the 

host document. 17A C.J.S. Contracts §316, citing United CalifomiaBank v. Prudential Ins. Co. 

of America, 681 P.2d 390 (Ariz. App. 1983); Loomis, Inc. v. Cudahy, 656 P.2d 1359 (Idaho 

1983). Other authorities applying this principle of law are: Alpert, Goldberg, Butler, Norton, 

-Weiss v. Quinn, 983 A.2d 604 (N.J. Super 2009); DVD Copy Control Assn. v. Kaleidescape, 
" . ' 

,176 Cal. App. 4th 697 (2009); Peterson & Simpson v. IHC Health Serv., 217 P.3d 716 (Utah 

"2009); Ingersoll-Rand Co. v. EI DoradoChem., 283 S.W.3d 191 (Ark. 2008); Scott's Valley 

Fruit Exch. v. ~rowers Refrigeration Co., Inc., 184 f.2d 183 (Cal. Ct. App. 1947); Matter of 

Estate of 0 'Brien, 627 N. Y.S .2d 544 (1995), affirmed 649 N. Y.S.2d 220); Continental Ill. Nat. 

Bank & Trust Co. of Chicago v. Art Institute of Chi~, 94 N.E.2d 602 (Ill. App. 1950). The 

policy behind this principle of law is explained in DVD Copy, supra. as follows: 

This rule advances, the primary goal of contract interpretation-, ascertaining the 
, " 

mutual intent of the parties in cases where the parties intended to be bound by 
, specific terms that were not mentioned in the contract. The clear and unequivocal 

reference to the extrinsic document and the contemporaneous availability of its 
terms shows that, at the time of contracting, the parties consented to those terms. 
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Consequently, the January 201 0 codicil, asa document not in existellce when the trust 

was created in April .2009 and the October 5, 2006 last will was expressly incorporated by 

reference into the trust, the codicil cannot serve· as a retroactive amendment to the trust 

instrument. 

The codicil itself is a modification that requires the consent of all trust beneficiaries. 

The Plaintiffs codicil, as it is described in the Plaintiffs petition/motion, was a 

. significant modification to the October 5, 2006 last will and necessarily would also be a 

significant modification to the trust agreement. Before Sherry LO!1g can be considered to be the 

only remainder ben~ficiary of the trust, the trust must be modified to. give effect to the changes 

brought about by the subsequently ~executed codicil. The proposed modificatiori reduces the 

number of remainder beneficiaries from eleven tD .one. TomDdify the trust tD charige the number 

of remainder beneficiaries· requires the consent of the trustDr. and all pre-modification 

beneficiaries .of the trust. §62-7-411(a), being the Plaintiff, her five grandchildren, her three 

great~gfandchildren, Sherry Long and defendants Nancy UnderwDod and John Watson. All of 

the trust benefiCiaries have not; and· dD not, consent to a mDdification .of the trust to change the 

. number or identity of the remainder beneficiaries. 

The effective date ofthecodi.cil. 

Plaintiffs theory is that the effective date of the codicil is the same as the date of its 

annexed last will (October 5, '2006) so that when the trust'incorporates by reference the OctDber 

5,2006 last will, it necessarily includes any codicils thereto. The Court disagrees. The effective 

date of the c.Ddicil does not relate back to the time of the execution of the annexed OctDber 5, 

2006 last will, rather the annexed will advances to become effective as .of the time of the 
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execution of the codicil, meaning that the codicil does not retain its identify as the Plaintiffs 

October 5,2006 Last Will. A codicil is an instrument that may partially revoke and amend the 

'last will t6 which it refers and confirm and republish the parts of the last will not addressed by 

the codicil. In] Page on Wills § 1.3 (2d ed. 2003) a codicil is defined in several ways: an 

instrument by which a testator "changes, supplements or adds to the provisions of an existing 

will ... an instrument that adds to or subtracts from a previous will." And, a codicil may even 

completely replace a previous will. Id. In South Carolina case law a codicil is described as a part 

of a will to which it is annexed that expresses the testator's "afterthought or amended 

'," intention." Bethea v. Young, 161 S.E. 514 (S.C. 1931). (Emphasis added). It may confirm, 

alter, or altogether revoke an intention expressed in the body of the instrument to which it is 

annexed. Id. A codicil revokes the annexed will in so far as it is necessary to give effect to the 

terms of the codicil itself. As to other terms of the annexed will, the codicil confirms and 

." republishes those.ld. 

Of particular relevance to t,he timing of the codicil and the question of whether the codicil 

relates back to the date of its annexed last will, it is stated that a will and its codicil are to be 

regarded as a single and entire instrument, taking effect at the time ofthe testator's death, as jf 

both had been executed at the time of the making of the codicil. This is the law of South 

Carolina, McLaurin v. Newton, 191 S.E. 59 (S.c. ]937), Werber v. Moses, 109 S.E. 396 (S.c. 

1921), and it is the general common law. 79 Am. Jur. 2d Wills §593, citing several authorities. 

Other cases so holding include: Matter of Nicholas, 41 A.D. 2d 625 (N.Y. 1973); Matter of 

Estate of Eickholt, 365 N.W.2d 44 (Iowa App. 1985); Langston v. First Nat. Bank., 449 S.W. 2d 

855 (Tx. Civ. App. 1969); Pullen v. Est. of Virgie Pullen, 460 S.W.2d 753 (Ark. ]970). The 



result is that once the codicil was signed, the Plaintiffs new last will, now comprised of the 

October 5, 2006 Will and the January 20) 0 codicil, was no longer "the Last Will and Testament 

dated October 5, 2006", but rather was, and is, considered to be the Plaintiffs last will dated and 

effective January 2010. 

Conclusion 

. The irrevocable trust agreement herein provides that the remainder beneficiaries of the 

trust are those particular persons named in a particular document (October ?, 2006 las~ will) at a 

particular time (April 2, 2009 when the trust agreement-host document was executed and the 

October 5, 2096 last will was incorporated'by reference). 

The Plaintiff would have the Court find that the trust's language actually provides that the 

,trust's remainder beneficiaries ·are to be determined by whatever last will is in existence by use 

of a codicil when. the testator either dies or the testator/settlor seeks court approval. and 

beneficiary consent to modify or terminate the, trust, whichever first occurs; even if the interests 
, , 

of minors as remainder beneficiaries are extinguished. Without the consent of all the trust's 

beneficiaries as named in 'the ,trust agreement at the time of its execution, the Plaintiff cannot 

effectively modify the trust to change the .p.umber and/or identity of the trust's remainder 

beneficiaries.' And, without the consent of all the trust's beneficiaties as named in the trust 

, agreement at the time of its execution, the Plaintiff cannot effectively terminate the trust. 



i\ccordingly, itis 

ORDERED that Plaintiffs Petition/Motion to terminate her irrevocable trust is denied. 

IT IS SO ORDERED. 

6oJ- II J,!J(O 
Septelllber ,2010 

1lQN.t,; :;, ~ 

, ';'~.: . 

~L-__ ~~~ _________________ _ 
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STATE OF SOUTH CAROLtNAY>· ::- :~("U\ I IN THE COURT OF COMMON PLEAS 

COUNTY OF LAURENS ZOII FEB I b P 3: 21 CASE NO. 2010-Cp-30-0116 

LYNN W. ~ANCASTER 
Willie D. Watson, 

Plaintiff, 

v. 

Nancy Carol Underwood, individually and as 
putative trustee of the WillieD. Watson Trust; 
John H. Watson, individually and as putative 
trustee of the Willie D. Watson Trust; arid 
Future and Pote1!tial Heirs of Willie D. Watson; . 

Defendants. 

Order Denying Plaintiff s 
Rule 59(e)Motion and 
Granting Defendants' Motion 
to Compel Deposition Testimony 
From Attorneys" . 

On November 10, 2010 the Court held a hearing on Plaintiffs Motion for 

Reconsideration of the Court's Order Denying Plaintiffs PetitionIMotion to Tenninate Trust 

dated October 1, 2010 and on· Defendants' Motion and Supplemental Motion to Compel 

Deposition testimony from attorneys Townsend and Dowd . 

Order on Plaintiff's Motion for Reconsideration 

The Court has fully considered the matters raised.in the Plaintiffs Rule 59(e) Motion for 

Reconsideration and now concludes that the Order dated October 1, 2010 properly decided the 

issues presented to the Court for decision. Accordingly, the Court has reconsidered the Order 

and denies the Motion insofar as it seeks that the Order be altered or amended. 

IT IS SO ORDERED. 
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Order on Defendants' Motion to Compel Deposition Testimony 

Defendants deposed attorney Richard Townsend and attorney Jennifer Dowd. The 

witnesses were asked questions about conversations or communications with the Plaintiff. The 

attorney witnesses declined to answer certain questions, asserting the. attorney-client privilege. 

Defendants moved to compel answers, arguing that the privilege had been previously waived by 

the Plaintiff. 

At the outset of attorney Townsend's deposition, Plaintiff's trial attorney disclosed that 

Plaintiff would assert the attorney-c1ientprivilege with respect to conversations between Plaintiff 

and Townsend that Plaintiff deemed privileged. Attorney Jennifer Dowd, the attorney for the 

personal representative of the estate of John C. Watson, testified that she had conversations with 

the Plaintiff before the Plaintiff renounced. her right to serve and nominated Defendant 

. Underwood to serve as personal representative. When asked about the' details of the 

conversations,Dowd asserted the privilege and declined to answer the questions. 

Although the- attorney-client privilege serves the public inter~st by promoting full 

disclosure of information between attorney and client, South Carolina Highway Dept. v. Booker, 

195 S.E.2d 615 (S.C. 1973), it is not a favored evidentiary concept in law since it results. in . . 

obscuring the truth, and Jor that reason it is . construed as narrowly as is consistent with its 

purpose. Hawkins v. Stables,J48 F.3d 379 (4th Cir. 1998); U.S. v. Suarez, 820 F.2d 1158 (11 th 

Cir. 1987), cert. denied, 484 U.S. 987 (1987). 

The burden of showing the privilege is upon the person who claims the protection of the 

privilege and objects to the disclosure. State v. Love,271 S.e.2d 110 (S~C. 1980), cert. denied, 

449 U.S. 901. The elements of the privilege are: (1) where legal advice of any kind is sought, (2) 
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from a' professional legal advisor in his capacity as such, (3) the communications relating to that 

purpose, (4) made in confidence, -(5) by the client, (6) are at his instance pcnnancntly protected, 

(7) from disclosure by himself or by the legal advisor, (8) except the protection be waived. State 

v. Doster, 284 S.E.2d 218 (S.C. 1981). The attorney cli~nt privilege is owned by the client and 

. ',can be waived by the client. Floyd v. Floyd, 615 S.E.2d 465 (S.C. App., 2005). The privilege 

excludes from evidence confidential attorney-;-client ~~mmunications of a professional nature 

betwe,en attorney and ciient, unless the client, for ,whose benefit the rule is established, waives 

the privilege. Id. In litigation matters, the litigation' attorney has express or implied actual 

aut~ority to manage the details of pretrial discovery in the client's case and,. unless shown to be ' 

act~ng in bad faith, can waive the client's attorney-client privilege b~, volunt~ry disclosures. 8 

Wigmore, Evidence §2325 (McNaughton rev. 1961). ' 
, ' 

In this case there are' tWo ways that the attorney-client privilege was waived by the ' 

Plaintiff: 

'(A) implied waiver by claim assertion and (B)traditional'waiver by voluntary . disclosure. See 

Mueller, Kirkpatrick and Rose, Evidence Practice Under the Rules §5.30, pp. 413-416 (3fd ed. 

2009). 

, (A). Implied Waiver by 'Claim Assertion. When a client advances a claim that puts in , 

issue the nature of communications with hislher lawyer, "substantial authority agrees that this, 

action impliedly waives any claim of privilege for that communication." Id'. It is a matter of 

faimess- Defendants' rebuttal of Plaintiffs claims require the disclosure of the privileged 

communications. U.S. v. Bilzerian, 926 F.2d 1285 (2nd Cir. 1991), cert. den. 112 S.Ct. 63. ( 

(privilege 'may jmplicitly be waived when defendant asserts a claim that in fairness requires 
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examination of protected communications); Byers v. Burleson, 100 F.R.D. 436 (D.D.C. 1983) 

,(by claiming that the statute of limitations was tolled by his lack of knowledge that he had a 

cause of action, plaintiff waived the attorney-client privilege with respect to communications 

bearing on such knowledge); Cazanas v.State, 508 S.E.2d 412 (Ga. 1998)'(when the client 

herself has raised the issue, she cannot now' invoke the privilege to block the introduction of 

evidence that would tend to establish the truth or falsity of the matter that her assertions rest on); 
, , 

Greater Newburyport Clamshell Alliance v. PSCNH, 838 F.2d 13(1 5t Cir. 1988) (privilege ends 

at the point where the defendant can show that the plaintiffs civil claim, and the probable 

defenses thereto, are enmeshed in important evidence that will be unavailable to the defendant if 

the privilege prevails). In Hearn 'v. Rhay,' 68 F.R.D. 574 (E. D: Wash~ 1975), the Court noted 

that the established exceptions to the rules of attorney-client privilege have, a common 

'denominator; in each instance, the party asserting the privilege placed informatio~ protected by it 

in issue through some affirmative' act for his' own benefit, and to allow the privilege to' protect 

against disclosure of such information would have been manifestly unfair to the opposing party. 

'The' factors common to each exception may be summarized as follows: (1) assertion of the 

privilege was a result of some affirmative act, such as filing suit, by the asserting party; (2) 

through this affirmative act, the asserting party put the protected information at issue by making 

it relevant to the case; and (3) application of the privilege would have denied the opposing party 

access to information vital to his defense. Thus, where these three conditions exist, a court 

should find that the party asserting a privilege has impliedly waived it through his own 

affirmative conduct. 

Plaintiff raised in her Complaint the issue of the Defendants' motives for creating the 
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trust and alleged that the motives were improper and actionable and that said motives gave rise to 

money damag~s. The Plaintiff cannot then invoke the privilege to block the introduction of 

evidence from Plaintiff.s attorney (the drafter of the trust instrument on whose recommendation 

to the Defendants the trust was created) that would tend t9 establish the truth or falsity of t~e 

Plaintiffs allegations. Evidence shows that Defendant Underwood, as Plaintiff's attorney-in-fact, 

consulted with PJaintjff's attorney (deponent Townsend) about the need to protect Plaintiff's 
. - ~ ~. .' . . 

assets. and it was the attorney's recommendation that an irrevocable trust be created. 

(B)· Voluntary Disclosure. The other way that the privilege wa~ waived was by 

vohmtarily placing the information at issue on the record and thereby "opening the door" to such 

evidence .. Graham, Handbook of Federal Evidence §511.1 (6th ~q. ·2006). When the privilege 

holder elicits, testimol1Y thllt expressly or implicitly discloses the content of the confidential 

communication; the privilege is waived. Jones on Evidence§45.1'9(d) (ih ed. ~01O). For 

instance, where the client's adversary limits his questions of a former attorney to nonprivileged 

material but the client's current- attorney then questions. the former attorney.concerning 
, . . 

. privileged dis~ussions, the'privilege is waived as to those discussions, and the former attorney 

may be questioned about those matters. People v. Gillard, 57. Cal.App.4th 136 (1997), citing 

am(;mg other authorities Winegar v. Gray, 204 Cal.App.2d 303(1962). 

An evidentiary privilege is waived by voluntary disclosure even where the holder did not 

intend to relinquish the privilege. Disclosure during pretrial or trial testimony, without objection 

and without compUlsion of court order and without fraud or deception, is ,generally considered to 

be a volUntary waiver. Donaggio v. Arlington County, VA, 880 F.Supp. 446 (E.D. Va. 1995) 

(deposition testimony may waive the attorney-client privilege); Andrade v. State, 773 So.2d 

pQJ¥ 



· 1238 (Fla. App. 2000) (holder of the privilege waives it through voluntary disclosure); In Re 

Grand Jury Invest. of Ocean Transp., 604 F.2d 672 (D.C. Cir. 1979) (an intent to waive one's 

privilege is not necessary for such a waiver to occur). The policy behind this prinCiple of law in 

Grand Jury was explained as·follows: 

"A privileged person would seldom be found to waive, if his intention not to 
abandon could alone control the situation. There is always the objective 
consideration that when his conduct touches a certain point of disclosure, fairness 
requires that his privilege shall cease whether he intended that result or not." 

8 Wigmore, Evidence § 2327 (McNaughton rev. 1961). The door opening rule is foUnded on 

fairness; if a party in the course of litigation opens the door by asking for evidence that the 

opposing party would not be permitted to ask about, it is unfair not to allow the opposing party to 

go into the matter and provide more information to the fact-finder. Id., citing Danny R. Collins, 

South Carolina Evidence §2.9 (2d ed. 2000). It is also said that the client cannot use the 

privilege in a selective manner to allow into evidence only partialinforma~ion on a subject that 

she deems helpful while asserting the privilege to exclude what she deems unfavorable with 

respect to the same subject. 

Waiver of Privilege With Respect to Townsend 

From the record it appearS that at the outset of attorney Townsend's deposition, 

Plaintiff's trial attorney disclosed that Plaintiff would assert the att0f!1ey-client privilege with 

respect to conversations between Plaintiff and Townsend that Plaintiff deemed privileged. 

Plaintiff's former attorney, Richard Townsend, declined to testify at deposition about certain 

conversations he had with the Plaintiff prior to October 5, 2006. Without being able to include 

the subject conversations into his answers, several of the former attorney's answers to questions 
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posed to him by,Plaintiffs attorney were admittedly only partial and incomplete. Defendants 

assert that if such a privilege covers the conversatio~s, the privilege was wai:ved by the Plaintiffs 

questioning, and the former attorney should be required to give full and complete,answers to the 

questions. 

The following exchanges from the Townsend deposition transcript, the questioning is by 

Plaintiffs attorney, demonstrate the waiver (emphasis added): -' , ~ . 
McCallum: Did you consider you and her [Plaintiff] to have estll;blis~ed an attorney/client 

relationship? . 

Townsend: Yes. She had ... 1 can't go into it, but she had come in to talk to me about 

problems for long time. (Townsend dep~" p. 50,1. 9-13). 

McCallum: So when she came. in for ~he last will and testament and th~ pow~r of attorney,. at 

Townsend: 

that point you considered her to be your client, and to the best of your knowledge, 

. she considered you ~o be her'lawyer?'ls, that a 'fair ~tat~ment?, 

Correct. ... (Townsend depo., p. 50, 1. 18:.23). 

[later ,on the subjeCt of the irrevocable trust] 

McCallum: Why was the choice made:to create an irrevocable trust versus a revocable 

trust, or was the issue ever even discussed? 

Townsend: I'm sure it was probably discussed. In order for me to be able to explain to 

you the reason, I would have to go into conversations your client had with me 

. .' 
when her daughter was' not there. 

McCallum: Okay. And I, I ... 
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Townsend: A long, a long history of conversations. 

McCallum: Okay. And I'm not intending to do that, and I apologize. I appreciate your 

bringing that to my attention. 

Townsend: You're putting me in a, in a bad situation. 

McCallum: I don't ... and that wasn't the gist of my question. Let me ask it this way. 

Townsend: I, I can put it this way. I felt completely justified that I was doing what Mrs. 

Watson wanted done. 

McCallum: As of her attitude three years previously? 

Townsend: And pri.or to that. You know, tbat's tbe entire time that I had known her. 

(Townsend depo., p. 61, 1. 25 to p. 62, 1. 20). 

McCallum: Mr. Townsend, is it a fair statement to say that Ms. Underwood and Mr. Watson 

came into your office on or before April 2nd
, 2009, or within a day or two of that 

and told you that their sister has stolen money from their deceased father's 

checking account? 

Townsend:.. Irs my recollection that th~t was part of the conversation, and there was more 

concerning the sister tban just that. 

McCallum: Okay. 

Townsend: Ther~ was •.• I'm handicapped. (Townsend depo., p. 71,1. 1-11). 

McCallum: All right. I just want to make sure we're clear on the record. At no time did you 

ever. have any indication that Willie Watson was incompetent or unable to 
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conduct her own affairs, did you? 

Townsend: From observing her? No. And no one ever told me that she was mentally 

incompetent. I was only told that she had had [sic] a stroke and was unab~e to 

take care of her ... 

McCallum: Of her physical needs? 

Townsend: No. This all goes back to her c~nversations with me that ate privil~ged. 

(Townsend depo., p. 72, 1: 8-18). 

With respect to why Townsend.considered himself to have an attorney-client relationship 

with the Plaintiff on October 5, 2006, the door was opened by Plaintiff for Townsend to further 

explain the nature of the "problems" that they had discussed for "a long- time" that impacted the 

attorney's advice to the attorney-in-fact that an irrevocable trust be created for the benefit of 

Plaintiff. 

On the issue of the creation of the trust, and.in particular why the tru~t was created as an 

irrevocable trust, the door was opened to the "long history of 'conversations" that caused 

Town~end'to feel justified in recommending an irrevocable trust for the protection of Plaintiff's 

assets and why Townsend felt justified that his recommendation with respect to the trust was 

"what Mrs. Watson wanted done." 

On the issue of the role of the other sister in the decision to create the trust for the benefit 

of the Plaintiff, the door was opened for Townsend to explain what he had been told by the 

Plaintiff about the sister that affected his (Townsend's)legal advice with respect to the trust. 

Finally, on the question of Plaintiff's competency at the time of the creation of the trust, 

the door was opened for Townsend to explain what he knew of Plaintiff's need for assistance, 



including information that he had learned from the Plaintiff "[going] back to her conversations 

with me that are privileged." 

These four subjects were raised by the Plaintiff in her attorney's questioning of 

Townsend. There were no contemporaneous objections from Plaintiff to Townsend's answers, 

and there was no effort made on the record to have the answers stricken. Consequently; the door 

has been opened for Townsend'to give more complete answers, and Defendants are now entitled, 

. in fairness an4in the pursuit of the' trUtll, to have Townsend further elaborate on his answers by 

the inclusion of evidence from his prior conversations with the Plaintiff. 

Privilege, ifany, with Respect to Dowd 

Defendants assert that Plaintiff was never a client of Dowd and. that communications 

between them were not confidential or privileged. Alternatively, Defendants argue that the 

conversations at issue were not private because third persons were always present. 

Dowd first met Underwood and Plaintiff on May 6, 2009. The purpose of the meeting 

was 'Just general probate questions concerning Mr. Watson's .estate." (Dowd depo., p. 9, l. 2-

18). ' 

Dowd did not have a private conversation with Plaintiff. Both Plaintiff and Underwood 

were present during the discussions on May 6, 2009. (Dowd depo., p. 10,1. 11-22). 

The conversa,tion was about Mr. Watson's passing and about the probate process. (Dowd 

depo., p. 11,1. 13 to p. 12,1. 5). 

Dowd did not consider either Underwood or Plaintiff as a client when they left the office 

on May 6, 2009. (Dowd depo., p. 12,1. 21 to p. 14,1. 8). 
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There was a second very brief meeting in Dowd's office, attended by Underwood and 

Plaintiff, where more questions about the probate process were addressed. (Dowd depo., p. 14, 1. 

9-23). 

On June 18, 2009 Dowd sent documents to the probate court to open the estate, and by 

that time Underwood was the client because Plaintiff had renounced her right to and priority for 

appoiQtmel)( as personal representative. (Do~d~ depo .. , p: .15, I..} 5 to p. 16, 1. 17). 

With respect to the meetings in Dowd's office; with both Underwo.od and Plaintiff in the 

room, Dowd was asked by the undersigned if the subject of the trust agreement came up. Dowd 

expressed concern about an attorney-client privilege, and refused to answer the question unless 

and until a court said that she could. (Dowd depo., p. 16, l. 18 to p. 18, l. 13). 

There was a subsequent communication bet\o\:'een Dowd and ·Plaintiff over the telephone 

on the subject of the probate estate. (Dowd depo., p. 18, l. 14-22). 

Dowd did not consider the Plaintiff to have been her client at the time of the telephone . 

communication. (Dowd depo., p. 18, 1. 23-25). 

The call was about a Renunciation form that Dowd prepared for Underwood, by which 

the Plaintiff would renounce her priority to serve as personal representative. There were two 

people (Slice and Underwood) in the room with the Plaintiff when Dowd explained the form to 

Mrs. Watson over the phone. (Tim Slice depo .. p. 6, 1. 6 to p. 7, l. 21; and Exhibit 1 to Slice 

depo.). 

Any privilege that arose from the meetings in Dowd's office were waived by Plaintiff in 

her own deposition. Although the Plaintiff was represented by counsel at her deposition, when 

asked about what she (Plaintiff) and Dowd talked about, there was no privilege:-based objection. 



In fact, Plaintiff denied that she was in Dowd's office to discuss probate estate matters because 

she thought, erroneously so, that Dowd and Underwood were friends and that they were going to 

engage in "girl talk." (Plaintiffs's depo., p. 103,1. 1-12) . 

. When asked if she (Plaintiff) talked about the trust with Dowd, there was no privilege 

objection from the Plaintiff. Plaintiff actually denied that she said anything to Dowd about the 

trust. (Plaintiffs's depo., p.l04, L 11-18). 

When asked about the telephone -communication with Dowd with respect to the 

renunciation form, there was no objection by the Plaintiff. Again, Plaintiff said she did not 
, . 

~;: remember talking with Dowd, and she did not remember signing the form in the presence of Tim 

Slice. (Plaintiffs's depo:, p. 106,1. 3 to p. 107,1. 10). 

With respect to pending litigation, during pretrial discovery, privileges are not self 

executing, Robley v. Burge, 226 F.R.D. 312 (N.D. Ill. 2005), so to preserve the privilege the 
~ .. . 

holder of the privilege must satisfy the "both-and":rule: both timely object to the disclosUre and . . 

refuse to disclose. Nguyen v. Excel Corp., 197 F.3d 20b (5th C'ir.1999). Failure to do either 

results in a waiver of the privilege. Id.; Hawkins v. Stables, 148 F.3d 379 (4th Cir. 1998); Gebbie 

v. Cadle Co., 714 A.2d 678 (Conn. App. 1998); Miller v. Doctor's Gen. Hosp., 76 F.R.D. 136 

(W.D. Okla. 1977) 

(privilege objection must be made "in the first instance"); Perrignon v. Bergen Brunswig Corp., 

77 F.R.D. 455 (N.D. Cal. 1978) (the witness' refusal to answer without an objection having been 

made on the record is a waiver of the privilege). Plaintiff did not object at her deposition to 

disclosure of communications between her and Dowd. For the most part, she denied any 

communication whatsoever. 



! ',. 

i 
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In Hawkins v. Stables, 148 F.3d 379 (4th Cir. 1998) a party (Stables) was asked at 

deposition about whether a conversation had occun'ed between .her and her former attorney. 

There was no attorney-client privilege objection made to the question; and the party proceeded to 

testify that no such communication had occurred between her and her former attorney. During 

the subsequent trial, the. subject of the same communication was raised, and the party objected 

and asserted the protection of the attorney-client privilege. On appeal to the FOll;rth Circuit Court 

o(Appeals; the court concluded that the party had waived the privilege at her deposition by both 

answering the question without objection and .by having denied that a privileged communication 

had taken place. The Court noted that the burden of proving that a communication falls under 

the attorney-client privilege rests on the proponent of the privilege; th~ key portion of the. opinion 

.on this issue followed: 

' .. Although the question asked during ~eposition clearly elicited. information 
regarding confidential communications Stables may have had with Diehl, and was 
objectionable on its face on the ground of attorney-client privilege, neither Stables 
nor her attorney asserted an objection. In response to the question, Stables simply 
stated that she never had a discussion of the. matter 'with her attorney. . By 
answering the question as she did, Stables both waived her privilege and provided 
probative evidence that- she had .had no conversation with her attorney on the 
subject of a phone tap. Without a communication, there is nothing to which the 
privilege can attach. Based on. her own testimony, Stables cannot meet her. 
burden of proof. 

The same reasoning applies to the Plaintiff herein. The privilege, if any, was waived by 

ariswering as she did at her deposition without objection, and the privilege cannot prevent Dowd 

from now answering the questions posed to her about the subject communications that occurred 

in her office and over the phone. 

Alternatively, with respect to the conversation about the trust,' the evidence indicates that 

the meeting with Dowd was for the purpose of discussing probate estate matters relating to the 



.. 

opening and administration of Mr. Watson's estate. Therefore, a communication about the 

. Plaintiffs own Irrevocable Trust would not be confidential or privileged, because one of the 

requireinents of the attorney-client privilege is that the communication, to be privileged, relate to 

the matters as to which the client has 'sought the attorney's prOfessional advice. Danny R. 

Collins, South Carolina Evidence § 15.3(C)(3) (2d ed. 2000); Jones on Eviderice §45:3.1 (ih ed. 

2010), citing Hedges v. Hedges, 209 N.W.2d 660 (S.D. 1973). See also State v: Doster, 284' 

S.E.2d 218 (S.C. 1981) (to be privileged the communication must relate to the purpose for which 

legal advice is being sou~ht). The mere fact that a communication occurred (about her trust) 

.,' which was outside the purpose of Plaintiffs seeking professional advice about the probate of her 

late husband's estate, does not give rise to an attorney-client privilege with respect to the subject 

of the .trustcommunication. To be privileged, the communication must be for the purpose of . " 

a"btaining legal ad~ice on the subject of the ~ommunication. Jo~es on Evide~ce §45:3.2 (ih ed. 

2010). Stated otherwise, the privilege does not extend to communications that are not 

:' confidential or to communications that are about subjects other than the subject for which advice 
'f'-

is sought. A communication is not privileged simply'because it is made by or to a person who 

happens to be a lawyer. 

Alternatively, With respect to the communication over the telephone between Plaintiff 

and Dowd, the presence of Tim Slice in the room with the Plaintiff during the telephone 

communication destroyed' any expectation of confidentiality on the part of the Plaintiff. State v. 

Smith, 334 S.E.2d 277 (S.C. 1985), cert. denied, 475 U.S. 1031 (1986). (information made 

known to or observed by third parties is not confidential). 

p~ 
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For the reasons set out herein, it is ORDERED that Defendants' Motion to Compel 

Deposition testimony from attorneys Townsend and Dowd is granted, a'nd because the attorney-

client privilege was waived as to the subject communications between Plaintiff and attorneys 

Townsend and Dowd; the attorneys shall answer Defendants' questions about the attorn~ys' 

communication,s with the Plaintiff notwithstanding the attorney-client-privilege. 

IT IS SO ORDERED. 

;ILl , . 1,2011 
't: .. 

. ¥nn. castet ' 
Laurens Counll CCCP& OS 
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STATE OF SOUTH CAROLINA 
COUNTY OF LAURENS 

. IN THE COURT OF COMMON PLEAS 

. • ~i'\'Tfl.Ii"'.JummENT IN A CIVIL CASE 

CASE NO. 2010 CP-30-116 

_W:..:..:....:.ILL=:.:IE=--:D=--:,.--=-W--=-A--=-TS=--:O--=-N ______ 
Z8_11_·. _AP_R_I-=:Q p 'fJt~CY CAROL UNDERWOOD, ET AL. 

PLAINTIFF(S) DEFENDANT(S) 
., , 

, Attorney for: 0 Plaintiff 
I . 

o Defendant 
or Submitted by: o Self-Represented Litigant 

DISPOSITION TYPE (CHECK ONE) . 
D JURY VERDICT. This action came before the court for a trial by jury. The issues 

have been tried and a verdict rendered. 

o DECISION BY THE COURT, This action came to trial or hearing before the court. 
The issues have been tried or heard and a decision rendered. 

D ACTION DISMISSED (CHECK BEASON): 0 Rule 12(b), seRep; D Rule 41(a), 
SeRep (Vol. Nonsuit); 0 Rule 43(k); seRep (Settled); D Other 

o ACTION STRICKEN (CHECK REASON): D Rule 400), SCRCP; 0 Bankruptcy; o Binding arbitration, subject to right to restore to confirm, vacate or modify 
arbitration award; 0 Other 

o DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 
D Affirmed; 0 Reversed; D Remanded; D Other 

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL, 

IT IS ORDERED AND ADJUDGED: 0 See attached order (formal 'order to follow) 0 Statement of Judgment 
by the Court: 

. Plaintiff's Motion to Reconsider is respectfully denied. 

ORDER INFORMATION 
This order D ends ~ does not end the case. .. 
Additional Information for the Clerk: 

INFORMATION FOR THE JUDGMENT INDEX 
Complete this section below when the judgment affects title to real or personal property or if any amount 
should be enrolled. If there is nojudgment information, indicate "N/A" in one of the boxes below. 

Judgment !~s Favor of Judgment Against Judgment Amount To be Enrolled 
(List name s) below) (List name(s) below) . (List amount(s) below) 

$ 

$ 

$ 

If applicable, describe the property, including tax map information and address, referenced in the order: 

The judgment information above has been proyided by the submitting party. Disputes concerning the amounts contained in this 
form may be addressed by way of motion pursuant to the SC Rules ofCiviI Procedure. Amounts to be computed such as interest 
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the 
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details. 
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2154 4/10/2012 
, Judge Code Date 

For Clerk of Court Office Usc Only 

This judgment was entered on the day of April, 2012 and a copy mailed first class or 
placed in the appropriate attorney's box on this, day of April, 2012_to attorneys of record or 
to parties (when appearing pro se) as follows: 

Edward S. McCallum, III 

ATTORNEY(S) ,FOR T~E PLAINTIFF(S) 

Court Reporter:' 

SCRep Form 4C (1212011) 
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B. Michael Brackett . 

ATTORNEY(S) FOR THE DEFENDANT(S) 

CLERK OF COURT 

.A TRUE Copy OF ORIGINAL 

.-~ W·cf .... ~ 
~tnn ,W. Lancaster 

Laurens County CCCP & GS 

, ' 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
J EIGHTH JUDICIAL CIRCUIT 

COUNTY OF LAURENS LYNN W. !..A,{ASTER 

Willie D. Watson, 

Plaintiff, 

2010 JAN 2 b )p 12. 4 8 
) 
) 

: .. i\:Ji:·'[riS ~OUNTY 

. SUMMONS 

-jO 

vs. 
f' I r-", ' ", C" )r: n I 'r~ T 
.... 1.. :' .. i\ U, ).,:.; ".'r\ 

Case No. 2010-CP~ !oo-...lJ.k 
) 

Nancy Carol Underwood individually and as ) 
putative trustee of the Willie D. Watson Trust, ) 
John H. Watson individually and as.putative ) 
trustee of the Willie D. Watson Trust, ) 
Willie Dendy Lee Watson InevocableTrust, ). 
and Future and Potential Heirs of ) . 
Willie D. Watson, ) 

Defendants, 
) 
) 
) 

----------------"--) 

TO: THE DEFENDANTS 

YOU ARE HEREBY SUMMONED and required to answer the Plaintiffs Complaint in 
this action of which a copy is herewith served upon you, w.d'to serve a copy of your Answer to 
the said Complaint on the subscriber at his office at 340A Oak @ Main Street, Greenwood, 
,South Carolina, within thirty (30) days after service hereof; exclusive of the day of such service; . 
and if you fail to answer the Complaint within the time aforesaid, the Plaintiff in this action will 
apply to the Court for the relief demanded in the Complaint. 

GreeriWO~l Carolina 
January ,2010 

Edward S. McCallum, III 
Michelle D. Powers 
Attomeys for the Plaintiff 
340A Oak & Main Street 
P.O.: Box 148 
Greenwood, SC 29646 
Phone: (864) 223~8546 Fax: (864)223-8015 
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STATE OF SOUTH CAROLINA Yt'!~,1 \II! !~, ~,,,,, /I, c:, nIN THE COURT OF'COMMON PLEAS 
. . .... ' .. \ ...... )" ......•. ,.K EIGHTH JUDICIAL CIRCUIT 

COUNTY OF LAURENS . 7.0!O J.~N 2 b) P 12: 1I8 . . 

Willie D. Watson, 
. Plaintiff, 

) 
. vs. ) 

) 
Nancy Carol Underwood individwilly and as ) 
putative trustee of the Willie D. Watson Trust~ ) 
John H. Watson individually and as putative ) 
trustee of the Willie D. Watson Trust,' ) 
'Willie Dendy Le~ Watson lI:r~vocable Trust, ) 

. and Future and Potential Heirs of. ) 
Willie D. Watson, ) 

Defendants, ) 

------~~--~~----.-'.-----) 

COMPLAINT 

...;6-
Case No. 2010-CP-)<f. JOJlk 

(Jury Trial Demanded) 

PLAINTIFF Willie D. Watson, by and through her undersigned atto~~ey would show and 

.allege ~to the Court ~ follows: 

, JURISDICTION AND VENUE . ,', .. 
1. ' PlaintiffWilIie D. Watson is a resident of Ware Shoals in Laurens County, South 

Carolina. 

2. Defendant Nancy Underwood is Plaintiff's daughter and a resident of Chapin in 

Newberry County, South Carolina. 

,3. Defendant Jolm H. Watson is Plaintiff's son and a resident of Greenwood ·in' 

Greenwood CoUnty, South Carolina. 

4. That Defendants Underwood and Watson are the named trustees of an alleged trust 

known as the Willie D. Watson Irrevocable Trust. 



" 

5. Defendant Trust was formed in and is alleged title owner to certain real and personal 

property located in Laurens County, South Carolina. 

6. Venue is proper in Law-ens County as title to real property in question is located in 

Law-ens County at 423 Free Bridge Road, Laurens, South Carolina. 

GENERAL INFORMATION 

7. Plaintiff, in consideration of future possible infirmities, executed a General Durable 

Power of Attomey on October 5, 2006 appointing Nancy Underwood as her Attorney 

in Fact, which was subsequently recorded by the Clerk of Court for Laurens County in 

Book 803 at Pages 1-4. kcopy of this General Dw-able Power of Attorney is attached 

as Exhibit A. 

8. Defendant Nancy Underwood, without the knowledge or consent of Plaintiff, 

executed a purpolted irrevocable trust agreement on April 2, 2009 for the alleged 

benefit of Willie Dendy Lee Watson (hereinafter "Purported Trust"). A copy of this 

purported trust is attached as. Exhibit B. 

9. After learning of Nancy Underwood's secret execution of the trust, Plaintiff executed a 

Revocation of Power of Attorney on June 18, 2009 specifically revoking the Power of 

Attorney granted to Nancy C. Underwood on October 5, 2006. This revocation was 

recorded by the Clerk ofComt for Laurens County in Book D 936 at Page 83. 

10. TIle purported hust names Nancy Underwood as Power of Attorney for Willie Watson 

as the "Trustor." 

11. The purpOlted trust names Nancy Underwood and John H. Watson as co-trustees. 
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FOR A FIRST CAUSE OF ACTION 
(Setting Aside Purported Irrevocable Trust) 

12. To the extent not inconsistent herewith, Plaintiff incorporates by reference all previous 

allegations, as set forth in toto here,under. 

13. The purported trust claims as the "trust estate" certain assets of the Plaintiff, incl~ding , 

both real and personal property and financial accounts and monies, listed in Exhibit A 

of the alleged trust document. The document attempts to transfer these assets at the -. 

time of execution of the purported trust by Nancy Underwood as the purported 

"trustor. " 

14. The document, on its face and by its plain language, should nullify said trust ~s the 

trust contains ambiguities and contradictions which appear to ,create a testamentary 

trust, and trust in any fonn directly contradicts Plaintiff's intentions. Ambiguities and 

contradictions contained in the purported trust are as follows: 

(a) "My Trustees are authorized In their absolute discretion with respect to any , 

property, real or personal, at any time held under any provision of this my Will 

and the Trust created hereunder and without authorization by any court and 

in addition to an~ other rights powers, authority" and privileges granted by any 

other provision of this my Will. ; . " (emphasis added) 

(b) "To retain any property or undivided interests in property owned by me at the 

time of my death, including residential property ... " (emphasis added) 

15. That under these terms a testamentary trust has been formed, and, as such, the trust 

should not be funded until Plaintiff's death; therefore, the trustees currently wrongfully 

hold Plaintiff's assets. 
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,16. That additionally, an iriherent contlict exists between Defendants' duty to disperse trust 

funds to Plaintiff and Defendant's own interests because Underwood and John Watson 

ll).ade themselves beneficiaries at Plaintiff's death pursuant to the terms of the trust and 

are attempting to obtain control of and conserve the .assets to the detriment of Plaintiff 

for their own benefit. 

17. That the Defendants were neither authorized by the Plaintiff nor did they have the 

voluntary consent of all the beneficiaries of the ~ill to waive any conflict of interest 

inherently created where the attorney in fact appoints herself as trustee and beneficiary 

of the purported. trust and that such appointment is in direct contravention of the 

Plaintiff's current Last Will ~ll1d Testament 

18. Plaintiff would further show the actions of Underwood and Watson are in direct 

violation of SC Code Ann. 62-7-303, and, as such, the purported irrevocable trust is 

void ab initio .. 

, 19. That additionally, the Power of Attorney did not grant the Underwood the right to 

establish any trust. The Power of Attorney stated: 

(a) in paragraph 10 that the "Attorney in Fact may transfer assets to any trusts already 

established by the principal." 

(b)· in paragraph 11 that the agent has the right to transfer funds to an existing trust 

where the phrase "trust funds" denotes not the right to create a trust, but to fund a 

trust already established by Plaintiff. 
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20. Therefore; the attempted creation of the irrevocable trust exceeds the powers granted 

by the POA of October 5, 2006 (Underwood POA) and therefore, the purported trust is 

void ab initio. 

21. That additionally, the Laws of the State of South Carolina prevent a Power of Attorney 

from creating a will for her principal, and, as such, Underwood could not use her 

powers to create an irrevocable document th.at by its tetms bound the Plaintiff to a 

specific will by naming said will in the irrevocable document, arid thereby allowing 

Underwood to prevent the revocation of the freely revocable will, which would be 

Underwood indirectly creating a will by preventing the Plaintiff's right to freely 

. revoke. 

22. That additionally, Underwood never discussed the creation of an irrevocable trust with 

Plaintiff, and at no time was the Plaintiff llcompetent or unable to act on her own 

behalf. 

23. That the Defendants secretly and deceptively, and with the intent to defraud the 

Plaintiff of her assets, attempted to create the purported trust. 

24. That the deed transferring the property to the purported trust was marked,·"Please Do 

Not Publish," evidencing Underwood's attempt to hide the transaction.jn bad faith and 

as an abuse of the powers Plaintiff granted to her through the Power of Attorney. 

25. Plaintiff would show that a Power of Attorney requires the Attorney-In-Fact to act for 

the benefit of the principal, and the Defendants only acted in self serving manner. 

26. Plaintiff has been damaged by the wrongful taking and retention of her property 

without right or her consent and is entitled the return of her property to her control and 
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damages by way of setting aside the purported trust in this matter and reversing all 

transaction which the Defendants have performed for their own benefit. 

FOR A SECOND CAUSE OF ACTION 
(Setting Aside Deed) 

27. To the extent not inconsistent lierewith, Plaintiff incorporates by reference all previous 

allegations, as set forth in toto hereunder. 

28. On April 2, 2009, Defendant Nancy Underwood executed a deed affecting Plaintiff's 

residence at 423 Free Bridge Road, Laurens, SC to a purported irrevocable trust for the 

stated consideration of "One Dollars (sic) ($1.00) and love and affection .... ". 

,29. That the deed improperly transfers the Plaintiff's property to the trust itself,and a trust 

cannot hold title but, instead, title must be conveyed to the trustees, 

30. Therefore, the deed attempting to convey the Plaintiff's property is void on its face as 

the trustees do not hold legal title to the res, and the deed should be set aside, 

cancelled, and the Plaintiff as cestui que, should regain title; this court should remove 

the cloud on the title; and rightful ownership should be returned to the Plaintiff. 

31 . Additionally, Plaintiff would show that she could not have love and affection for a 

trust she did not know existed, and she received no other consideration. 

32. Plaintiff is informed and believes that no binding contract was created and, therefore, 

no transfer of interest in the real property under the deed for a patent lack of 

consideration. 

33. Plaintiff has been damaged by the wrongful taking of her property and would ask that 

the deed be set aside for lack of consideration. 
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FOR A THIRD CAUSE OF ACTION 
(Breach of the Fiduciary D~ty of Loyalty) 

34. To the extent not inconsistent herewith, Plaintiff incorporates by reference all previous 

allegations, as set forth in toto hereunder. 

35. Plaintiff, in October 2006 by the Power of Attorney, .appointed Underwood as her 

attorney in fact to assist Plaintiff should she ever be unable to handle her own affairs. 

36. This relationship created a special confidence that bound Underwood, in equity and 

good conscience, to act in good faith and with due regard in all affairs undertaken with 

this power for the sole benefit ofthe Plaintiff. 

37. On April 2, 2009, Underwood used the powers vested in her and attempted. to create 

the purported irr~vocable trust. 

38. The purported trust document, in the second paragraph, states its purpose is "for the 

sole benefit of Willie Dendy Lee Watson." 

39.. Underwood then attempted transfer of Plaintiff's.financial accounts, personal propel1y 

and real property into the purported trust entity. 

40. Underwood, in so doing, preclude'd the Plaintiff from managing her own affairs with 

. '. . " . 

regard to her property, both real and personal,' in direct contravention of Plaintiff's 

desires and intentions.' 

41. Underwood placed herself in position of settlor arid co-trustee as well as a beneficiary 

of the purported trust- a direct and inherent conflict. 

42. Underwood also recruited her brother, John Watson, as co-trustee and co-beneficiary: 
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43. The purported trust was established in an effort to favor Underwood and Watson and 

secure their inheritance by placing them in control of all monies and assets of the 

Plaintiff. 

44. Plaintiff would show that such a trust was and is not for her benefit and was never 

within her intentions upon execution of the Power of Attorney. 

45. 'On June 18,2009, upon learning of the Defendants' activities, Plaintiff immediately 

revoked the Power Of Attorney previously granted to. Underwood and demanded 

Defendants return her property but was refused. 

46. Plaintiff further alleges that because of the fiduciary relationship created by the Power 

of Attorney, Plaintiff placed her trust and confidence in the Underwood and sho~ld 

have been protected from the abuse, harassment, demeaning behavior and mental 

anguish as well as the fraudulent conveyances of her property and the failure' of the 

Defendants, especially Underwood, to consult her and abide by her wishes and 

intentions. 

47. Further, Defendant Ul}derwood breached her obligations Under the Power, of Attorney 

and theories of principal/agent duties of disclosure' by secretly utilizing her Power of 

Attorney powers to divest Plaintiff of her property. 

48. That the Defendant Underwood breached her duty to the Plaintiff, both as an 

individual and in her capacity as Power of Attorney. 

49 .. That although the Defendants were fully aware the Plaintiff was competent to handle 

her own affairs and the parties had orally agreed that the Power of Attorney was ()n1y 

to be used if she ever became incompetent or incapable of handling her own affairs, 
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thc Defendants, both individually and/or in concert, acted in their own interests and not 

the Plaintiff's interest. 

50. . 'That the fiduciary relationship between the Plaintiff and Defendants, both individually 

and/or in concert, created a duty to protect Plaintiff and to act in Plaintiff's best 

interest. 

51. Further,Plaintiff placed her trust and confidence in the Defendants that they would 

protect Plaintiff from harm, and thereafter, harm was delivered at the hands and by the 

actions of the Defendants themselves, both i,ndividually and/or in conceIt. 

, 52. The above described ~onduct, both independently and in cOl!-junction with continuing 

acts of harassment, constitute a breach of the fiduciary duty 0y.'ed to Plaintiff by 

Defendants, hpth individually and/or in' concert. 

, : < 53.' As a legal result of Defendants' conduct as described hereinabove, Plaintiff has 

suffered, and will continue to suffer great pain of mind and body, shock, emotional 

-distress, physical manifestations of emotional distress, embarrassment, loss of self-

.. esteem, disgrace, humiliation, and loss of enjoyment of life. FUrther, Plaintiff was 

", -: prevented and will continue to be prevented fromperfomli~g daily activities and 

obtaining the full enjoyment of life. 

54. Plaintiff has sustained danlages to be determined at trial in this matter. 

FORA FOURTH CAUSE OF ACTION 
(Breach of Fiduciary Duty by Self-Dealing) 

55. To the extent not inconsistent herewith, Plaintiff incorporat,es by reference all previous 

allegations, as set forth in toto hereunder, 
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56. Defendants intentionally dispossessed and intermeddled with Plaintiff's property 

consisting of real property lawfully titled in Plaintiff's name without the express 

permission of the Plaintiff. That the Plaintiff neyer ratified .any changes to her estate 

nor ratified nor was informed of the Defendants' attempts (0 create a trust under which 

she would have no. control in any shape or form of her assets. 

57. That the Defendants, in their individual capacities represent an opposite, competing 

interest. 

58. The Defendants' interests are in competition with those of the true beneficiary and the 

Plaintiff's intentions and Plaintiff's own CU1l'ent use of her assets .. 

59. . That the said competition subsumed within the Powcr of Attomey, trustee and 

beneficiary processes would likely cause the trustee to contravene the principle 

embodied in section 170( 1) of the. Restatement (Second) of Trusts, comment (p) 

involving competition with the beneficiary. 

60: That t~e Defendants did not have authorization by the Plaintiff nor a voluntary consent 

by all of the beneficiaries to the will waiving any conflict of interest transaction 

inherently involved in the Power of Attorney appointing herself as trustee of the 

purported trust.in direct contravention of the Last Will and Testament.of the Plaintiff, 

which provides assets at the death of the Plaintiff to the Defendants. 

61. That the Defendants had a personal interest of substantial nature, that it affected their 

judgment, and that said acts were self-dealing. 
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62. Defendants exercised control over the Plaintiff's assets by .misusing them and 

transferring them for the use and the long term benefit of the Defendants themselves 

and not for the good ~aith benefit of the Plaintiff herein. 

63. As a direct and proximate result of all the Defendants' actions, Plaintiff is entitled to 

actual and punitive damages in an amount to be determined at trial. 

FOR A FIFTH CAUSE OF ACTION 
- .'. '- ---

(Detinue) 

64. To the extent not inconsi~tent herewith, Plaintiff incorpor~tes by refe)"ence an pr~vious 

allegations; as set forth in toto hereulldel:. 

65. . COli.trol of Plaintiff's assets was wrongfully obtained by the Defelldants,.individually 

and/or in concert. 

66. That the acting Power of Attorney converting the assets for her own use constituted. a 

breach of duty. 

67.' As the Defendants committed the' acts in an effort to undermine the wishes of the 

Plaintiff as evidenced by h~r' actions and her will, the acts were intentionally wrongful. 

. . 

68. The Defendant~ still have access.to arid full control of the Plaintiff's assets which were 

- fraudulently placed in the trust, and they continue t9 possess· control over the assets 

over Plaintiff's objections. 

69. The Plaintiff has repeatedly requested the return of her assets and has revoked the 

Power of Attorney, and that despite these actions and her requests, the Ddendants have 

failed and refused and continue to fail and refuse to return the assets and cease in their 

58 



efforts to convert her assets for their own benefit. The Defendants have failed to 

comply with virtually all requests. 

70. Defendants, individually and collectively, have no right to continue possessing the 

Plaintiff's assets and control over her estate. 

71. Plaintiff has been damaged by the. wrongful taking and retention of her property 

without right or her consent and is entitled the return of her property to her control and 

damages by w£ty of setting aside the purported trust in this matter and reversing all 

transactions which the Defendants have performed for their own benefit including, but 

not limited to, reimbursing Plaintiff for all attorney fees Defendants have incurred in 

creating the trust, maintaining the trust and defending this action. 

FORA SIXTH CAUSE OF ACTION 
(Conversion)' 

72.' To the extent not inconsistent'herewith, Plaintiff incorporates by reference all previous 

allegations, as set forth in toto hereunder. 

73. Defendants intentionally dispossessed and intermeddled .with Plaintiff's property 

. consisting of bank accounts, titles to vehicles and other assets without the express 

permission of the Plaintiff. 

74. Defendants exercised control over the assets misusing them and transferring them for 

the use and the long term benefit of the Defendants themselves and not for the good 

faith benefit of the Plaintiff herein. 

75. The misuse of the Power of Attomey and the dispossessing the' assets constitute a 

trespass/conversion to Plaintiff's chattels .. 
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76. The aforementioned acts of Defendants· herein were willful, wanton, malicious, a~d 

oppressive, Undertaken with' the intent to defraud, and justify the awarding of 

.. exemplary and punitive damages in an amount to be proven at trial. 

FOR A SEVENTH CAUSE OF ACTION 
'. (Misappropriation) . 

77. To the extent not inconsistent herewith, Plaintiff incorporates by' reference all previous 

allegations, as set forth in toto' hereunder .. 

. . . 
78. The Defendants, in. connection with the transfer and conversion of the Plaintiff's 

assets, directly and' indirectly,' knowingly or recklessly have employed devices, 

79. The Defendants have ID:adeuntrue statemellts of material fact and have omitted to state 

material facts ne~essary' hy order to Iiiake the statements made, in the light of the 

circUmstances under which they ;Vere made,. ~ot misleading; 81l.d have engaged in acts, ' 

practices and courses of business which operate as a fraud and deceit :upon the Plaintiff , 

as well as her.other true beneficiaries. 

80. Defendants, acting'individuallyan~/or in concert with each other, knowingly provided 

. substantial assistance to . e~cli other to ~efr!l;ud th~ Plaintiff and misappropriate her 

assets in an effort to benefit themselves and said action directly harmed the Plaintiff. 

81. . Plaintiff. has b.een damaged .. by the, wrongful taking and retention. of her property 

without right or her consent and is entitled the return of her property tq her control and 

damages by way of setting aside the purpOlted trust in this matter and reversing all 

transactions which the Defendants have performed for their own benefit. 
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.FOR AN EIGHTH CAUSE OF ACTION 
(Fraud) 

82. To the extent not inconsistent'herewith, Plaintiff incorporates by reference all previous 

allegations, as set forth in toto hereunder. 

83. Plaintiff alleges she executed the Power of Attorney at the insistence of Undelwood 

because threats were made to place the Plaintiff into a nursing home and with 

assurances that no one would act as Power of Attorney until and unless Plaintiff was 

unable to act in her own behalf or in the event of Plaintiff's incompetency. 

84. That after the Power of Attorney was executed, the Defendants did place the Plaintiff 

in· an ~ssisted· living facility and refused to assist her, and that Plaintiff told the 

Defendants she was· changing her will after the Plaintiff's other daughter, Sherry, 

assisted her in leaving the assisted living facility. 

85. That only after Defendants knew Plaintiff's intentions to remove Defendants from her 

will did Defendants act in their own benefit by securing the assets so Plaintiff had no 

control over them. 

86. At all times mentioned herein, the Defendants willfully and intentionally refused to 

follow Plaintiff's requests and went against the Plaintiff's wishes. 

87. The Defendants intentionally· misrepresented Plaintiff's intentions and attempted to 

create a trust that was not in the best interest of the Plaintiff in absolute and strict 

violation of the duties of a Power of Attorney. 

88. Plaintiff further alleges the Defendants ~howed fraudulent intent by Underwood and 

Watson holding themselves out in good standing and as though they were acting in 

good faith, and by acting ill concert with each other dw-ing the mistreatment and 
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inappropriate acts of transferring Plaintiff's assets, in total disregard of the Plaintiff's 

rights, wishes, and intentions. 

89. Plaintiff further alleges the Defendants, both indivi~ually and/or in concert, had a duty 

as Plaintiff's fiduciaries to obtain and disclose information relating to their acts of 

transferring assets and that Defendants failed to properly disclose and inform the 

. principal as persons acting as Plaintiff's agent. 

. - - - - ~ - - --
90. Plaintiff realleges th~tD~i~~~~ts'- representations Plaintiff c6~cr riot act on her own - -

were false and that Defendants intentionally and maliciously made misrepresentations 

and untruths about the Plaintiff's mental capacity and intentions recldessly and without 

regard for the truth against Plaintiff and with the knowledge and acquiescence of the . . 

Defendants in their individual capacity and as agenHor her. 

91 . Plaintiff further alleges Defendants intended for others to rely on their malicious 

misrepresentations regarding the Plaintiff causing Plaintiff great.mental harm and great 

harm to her reputation. 

92. Plaintiff further alleges she reasonably relied on Defendants' misrepresentations that 

they -were actiIig in Plaintiff's best interest and that her reliance was a substantial factor 

in causing her harm. 

93. - As. a result of Defendants' conduct described hereinabove, Plaintiff has sustained loss 

of property and assets and has suffered, and will continue to suffer, great pain of mind 

and body,. shock, emotional distress, physiCal manifestations of emotional distress, 

-embarrassment, loss of self-esteem, disgrace, humiliation, and loss of enjoyment of 

life. Further, Plaintiff is prevented and will continue to be prevented from performing 
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· '. 

daily activities and obtaining the full enjoyment of life and access and control of her 

property. 

FOR A NINTH CAUSE OF ACTION 
(Civil Conspiracy) 

94. To the extent riot inconsistent herewith, Plaintiff incorporates by reference all previous 

-allegations, as set forth in toto hereunder. 

95. The Defendants, in concert with each other and with the intent to defraud, cause 

emotional distress and misrepresent, conspired whel'eby they misrepresented and 

intentionally released false information relating to the Plaintiff. By misrepresenting 

such information each Defendant committed at least one act in furtherance of the -

conspIracy. 

96. Defendants are liable based on their ratification, approval and/or acquiesce of their 

own actions in their activities and the inappropriate treatment of the Plaintiff despite . 

Plaintiff's complaints and requests for the Defendants to cease the inappropriate -

actions and behavior. 
, 
\ . 

97. The Defendants acted in concert together ultimately resulting in Plaintiff's loss of 

control of her assets. 

98. .That upon information and belief, Defendants conspired to deny, deprive, interfere 

with and injure Plaintiff in violation of the Defendants' duties as fiduciaries and 

Underwood's duties as Power of Attol'lley and the laws of the State of South Carolina. 

99. That the Defendants did so conspire for the purpose of wrongfully misrepresenting 

Plaintiff and conspired together by using the confidential and fiduciary position 
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granted to Underwood, and wrongfully and with evil intent misrepresented her 

intentions by annotating the incorrect beneficiaries to Plaintiff's estate in the purported 

trust. 

100. As a legal result of Defendants' conduct as described hereinabove, Plaintiff has 

sustained loss of assets and property and has suffered, and will continue to suffer great 

pain of mind and body, shock, emotional disb'ess, physical manifestations of emotional 

distress, embarrassment, loss of self-e~teem, disgrace, huiniliation, and loss of 

enjoyment of life. Further, Plaintiff was prevented and will continue to be prevented 

from performing daily activities and obtaining the full enjoyment oflife. 

101. As a direct and proximate result of all the Defendants' actions, Plaintiff is entitled to 

actual and punitive damages in an amount to be determined at trial. 

FOR A TENTH CAUSE OF ACTION 
(Alternative Relief) 

102. To the extent not inconsistent herewith, Plaintiff incorporates by reference all previous 

allegations, as set forth in toto hereunder. 

103. That alternatively, to the extent any clainls herein may be barred by any provision of 

South Carolina law, which is denied, but pled solely for the purposes of this cause of 

action, the Plaintiff seeks a judgment on each cause of action' hereinabove against the 

Defendants individually, as fiduciaries, trustees and/or as beneficiaries. 

104. That, if said purported trust is determined to be valid, the Defendants' transfers and 

conveyances of property from the Plaintiff to the trust and ultimately, after her death, 

to the others as well as the Defendants by which such transfers were to be effectuated 
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were without a fair consideration and were fraudulent and were intended to hinder, 

delay and defraud the rightful beneficiary as well as the Plaintiff, both now' and in the 

. future. 

105, Said conveyance of the subject property and transfer of the assets to the purported trust 

were fraudulent and therefore are now void. 

106. At the time of the execution. of the tlUst agreement Plaintiff was unaware of its 

execlltion and did not and would not have consented as it is not in her best interest or 

) 

her welfare. That the Plaintiff in no way ever ratified the asset transfers or the creation 

of any type oftlUst. 

107. Defendants also admitted Plaintiff to an assisted living facility ar?und this same time· 

that Underwood executed the purported trust. That the Plaintiff tried to thwart the 

attempts and eventually her other child came and withdrew her which caused the 
. .. 

Defendants to place all her assets in trust in an attempt to secure their own inheritance 

to the detriment of the Plaintiff. , 

10B. Plaintiff has medical statements explicitly stating she does not require 24 hour care and 

is capable of handling her own affairs. 

1 09. Plaintiff would further show Underwood exerted undue influence on Plaintiff, secreted 

transactions, misled her, concealed information from her, deceived her, took advantage 

of her, breached the confidential and/or fiduciary relationship she had with her mother, 

and/or through ·deceit, bad faith, concealment, and taking advantage of Plaintiff's 

mistaken ideas, caused her to grant Underwood a POA which Underwood used to 

. obtain control of all of Plaintiff's property. 
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110. Plai'ntiff is informed and believes that this Court, being a court of equity, should find 

the actions of Underwood unconscionable and exploitive and should find the trust void 

ab initio, or, in the' alternative, replace the trustees. 

FORAN ELEVENTH CAUSE OF ACTION 
(Prevent Trustees from Using Trust Assets to Defen~ Suit) 

111. To the extent not inconsistent herewith, Plaintiff incorp9rates by. reference all previous 

allegations, as set forth in toto hereunder. 

112. Plaintiff is informea and believes that the DefeI).dants have heretofore expended in 

excess of $4,000.00 of Plaintiff's money in attorney fees for the pursuit of actions 

against her and in an effort to harass and intimidate and embarrass Plaintiff with regard 

to the purported trust prior to the commencement of this action .. 

113. Plaintiff moves for protection of her assets by this COllrt in that: the Trustees should be 

. prevented from using Trust assets to defend the suit because. of :the misuse of the 

Power of Attorney and other abuses set forth in this complaint. . 

114. Alternatively, Plaintiff would request that the Court require the Trustees tei post 

individual bonds t6 cover the assets so used.' 

WHEREFORE, Plaintiifprays this Court for: 

1. ajury trial; 

2. . an Order deeming the purported trust as void; 

3. judgment jointly and severally, on all causes of action; 

4.' an Order restraining Trustees from using trust assets to defend or, 

alternatively, for Trustees to post individual bonds to cover assets so used; 
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5. for actual and consequential damages; 

6. for puni~ive damages where permitted by law; 

7. for attorneys fees and costs; and . 

8. for any other or further relief which the Court may deem just and proper. 

Greenwood, SC 
January 13-,2010 

Jl!.&t/! 
Edward S. McCallum, III 
340A Oak @ Main Street 
P.O. Box 148. 
Greenwood, SC 29648 
(864)223-8546 facsimile (864)223-8015 
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 

COUNTY OF LAURENS CASE NO. 201O-CP-30-0116 

Willie D . Watson, 

Plaintiff, 

v. Answer of Defendants Nancy 
Underwood and John Watson 

Nancy Carol Underwood, individually and as . 
putative trustee of the Willie- D. Watson Trust; 
John H. Watson, individually and as putative. 
trustee. of the Willie D: Watson Trust; an9 
Future and Potential Heirs of Willie D.·Watson; 

Defendants. 

-Defendants Nancy Underwood and John Watson, each individually and as co-trustee, answer 
the ComplaInt herein as follows: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

Admit paragi"aph 1: 

Admit so much of paragraph 2 as alleges that Nancy UnderWood is the Plaintiff's dalJ-ghter 
and deny the remainder of said p~aph and would shovvthat Defendant Nancy UnderWood 
is a resident of Lexington County . 

. Admit paragraph 3. . 

. Admit paragraph 4 with the exception that it is denied that the Willie D. Watson rITevocable 
Trust is an "alleged" trust. . . 

Admit paragraph 5. 

Admit paragraph 6. 

Adinit so much of paragraph 7 as alleges that the Plaintiff executed a durable power of 
attorney on October 5,2006, naming Defendant Underwood as attorney-in-fact, and that said 
POA was recorded in Laurens County Record Book D803 at page 1-4: The remainirig 
allegations of said paragraph are denied. There was .no Exhibit A attached. 

Page 1 of 5 
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8. Deny paragraph 8 as alleged, but would'show that Defendant Underwood, as attorney-in-fact, 
consulted With Plaintiff's attorney, Richard Townsend, Esquire, about the need to protect 
Plaintiffs assets, and that Mr. Townsend prepared an Irrevocable Trust Agreement naming 
Defendants Underwood and Watson as co-trustees. The 'trust agreement was executed on 
April 2, 2009, and was thereafter funded with Plaintiff's assets with the guidance' and 
assistance of attorney Richard Townsend. ' 

9. Deny paragraph 9 as alleged, but would show that Defendant Underwood informed Plaintiff 
of the Trust Agreement on or about April! 0, 2009 and that Plaintiff revoked her October 5, 
2006 POA on or about JUne 18,2009. . 

10. , Deny paragraph 10 as alleged and would show that the trust instrument identifies the Trustor 
as "Willie Dendy Lee Watson by her attorney-in-fact, Nancy Carol Underwood." 

11. Admit paragraph 10 except that it is denied that the trust is a "purported" trust. 

As to the First Cause of Action 

12. Answering paragraph 12, these Defendants repeat and reallege the allegations of paragraphs 
1 through 11 above. 

13. ' Deny paragraph 13 as alleged but would show that the assets listed on Exhibit A to the trust 
instrument were transferred into the trust by Defendant :Underwood acting as attorney-in-fact 
for the Plaintiff .. 

14. ' Deny paragraph 14. but will admit the language of the trust iristrument. 

15. Deny paragraphs 15, 16, 17. 18. 19.20. and 21. 

, . 
16.· Admit paragraph 22, but would further show that Plaintiff was then a vulnerable adult who 

was being abused and exploited by her daughter Sherry Long. 

17. Deny paragraphs 23 and 24. 

18. Admit so much of paragraph 25 as alleges that an attorney-in-fact must act for the benefit of 
the principal, and/or may act in accordance with the terms of the POA; and the remainder of 
said paragraph is denied. 

, 19. Deny paragraph 26. 

Page 2 of 5 
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As to the Second Cause of Action 

20. Answering paragraph 27, these Defendants repeat and reallege the allegations of paragraphs 
1 through 19 above. 

21. Deny paragraph 28 as alleged but would show that Defendant Underwood, as attorney-in-fact 
for Plaintiff, executed a deed that had been prepared by Plaintiff's attorney, Richard" 
Townsend, that transferred the real property known as 423 Free Bridge Road into the trust. 

22. Deny paragraphs 29,30,31,32 and 33. 

As to the Third Cause of Action 

23; Answering paragraph 34, th~se Defendants repeat and reallege the allegations of paragraphs 
1 through. 22 above. " 

24: Deny paragraph 35 as alleged . 

. , ", . 

" ' 25. Admit paragraph 36 and w~uld further show that Defendant Underwood, as attorney-in-fact, 
" was authorized to take action permitted by the terms of thePOA. 

26. Admit paragraph 37 only to the ~~tent that it alleges that Defendant Underwood, as attorney­
in-fact, under authority of the terms bfthe POA created the IrrevocableTrust Agreement for 
the Benefit of Willie Dendy Lee Watson. The remaining allegations of said paragraph are" 
denied. 

. , 

27. Deny paragraph 38 as.alleged and would crave reference to the trust agreement for its exact 
terms. 

28. Deny paragraph 39 as alleged but would show that Defendant Underwood, as attorney-in-
" 'fact, and with the authority granted by the POA, transferred the assets identified on Exhibit 
Ato the trust agreement into the trust. 

29.' Deny paragraphs 40, 41, 42~ 43 and·44. 

30." Admit only so much of paragraph 45 as alleges that Plruntiffrevoked her POA on June 18, 
2009. The remaining allegations of said paragraph are denied: 

31. Deny paragraphs 46, 47, 48 and 49. 

32. Admit paragraph 50 and would show that the creation and funding of the trust was in keeping 
with the duty to act in Plaintiffs best interests. 
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33. Deny paragraphs 51,52,53 and 54. 

As to the Fourth Cause of Action 

34. Answering paragraph 55, these Defendants repeatand reallege the allegations of paragraphs 
1 through 33 above. 

35. Deny paragraphs 56, 57, 58, 59,60,61,62 and 63. 

As to the-Fifth Cause of Action 

36. Answering paragraph 64, th~se Defenda~ts repeat and reallege the allegations of paragraphs. 
1 through 35 above. 

37. Deny paragraphs 65, 66, 67, 68, 69, 70 and 71. 

As to the Sixth Cause of ACtion 

38.. Answering paragraph 72, these Defendants repeat and reallege the allegations of paragraphs 
1 through 37 above. . 

39. . Deny paragraphS 73, 74, 75 and'76. 

As to the Seventh Cause of Action 

40. Answering paragraph 77, these Defendants repeat and reallege the allegations of paragraphs 
1 through 39 above. 

41. Deny paragraphs 78, 79, 80 and 81. 

. As to the Eighth Cause of Action 

42. Answering paragraph 82, these Defendants repeat and reallege the all~gationS of paragraphs 
1 through 41 above. 

43. Deny paragraphs 83 through 93, inclusive. 
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As to the Ninth Cause of Action 

44. Answering paragraph 94, these Defendants repeat and r'eallege the allegatioris of paragraphs 
1 through 43 above. 

45. Deny paragraphs 95 through 101, inclusive. 

As to the Tenth Cause of Action 

46. . Answering paragraph 102, these Defendants repeat and reallege the allegations of paragraphs 
1 thiough 45 above. . ' 

, '47.' Deny paragraphs 103 through 110, inchisive. . (. . . . 

48. 

.. " 

As to the Eleventh Cause of Action 

. Answering ,paragraph. 111, these Defendants repeat and reallege the allegations of 
paragraphs 1 through 47 above . 

. y ".' '., 

49. ,Deny paragraphs 112 through 114, inc~usive., 
;' . ;.. .... , .. 

WHEREFORE, these;Deferidants pray th~t the Complaint be 

Columbia, SC 

February/~, 2010 

'. 
. o. 

B. Michael Brackett, Esquire . 
,Moses Koon &, ~ra~kett, PC 
1333 Main Street, Suite 650 
Post Office Box 100261 
Columbia, South Carolina 29202-3261 
(803) 461-2312 
Attorney for' Defendants Underwood arid 
Watson, individually and as co-trustees 
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 
COUNTY OF LAUllliN$_AU;<.r]~S COUNTY EIGHTH JUDICIAL CIRCUIT 

CLERy\ OF COURT 
Willie D. Watson. 

v. 

Plaintiff, ) 

ZOIO APR 2 C) A IIJ III 
) 
) 

Nancy Caml Underwood et al. ) 

L VtJ.N W. LANe t~ ~TFR 
Detehaants. ) 

Name, S.C. Bar No. and address of Plaintiffs Atty 
. Edward S. McCallum, Ill; 

S.c. Bar No: 2149 
P.O. Box 148, Greenwood, SC 29648 
(0)864-223-8546 (F)864-223-8015 

. SEE ATTACHED FOR ADDITIONAL COUNSEL 

Motion Cover Sheet 

Case No.: 10-CP-30-0116 

_X __ MOTION HEARING REQUESTED (attach written motion and complete Sections I 
and III) -
__ FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II AND III) 

" __ PROPOSED ORDER/CONSENT ORDER (complete Sections II and III) 

. SECTION II: Motion/Order Type 
Nature of Motion: Petition to Terminate TlUst 

Estimated Time Needed: 1 hour COUli Reported Needed: Yes X--. No _' __ 

Signature of Attorney for Plaintiff Date submitted April 21, 2010 
SECTION III: Motion Fee 

')C PAID - AMouNt: $25.00 
__ Exempt: ___ Rule to show Cause in Child or Spousal Support 
'(Check Reason) Domestic Abuse or Abuse and Neglect 

___ Indigent Status State Agency v. Indigent Party 
___ Sexually Violent Predator Act __ Post-Conviction Relief 
___ Motion for Stay in Bankruptcy 
___ Motion for Publication __ Motion for Execution (Rule 69, SCRCP) 
___ Proposed Order 

Name of Court Reporter: 
___ Other: 

JUDGE'S SECTION 
Motion Fee to be.paidupon filing of the attached order. 

___ Other: 
______ -'--______ Judge Code Date: 

CLERK'S VERIFICATION 
Collected by _. ______________ . _Date 

(Print Name) 
Filed: 

___ MOTION FEE COLLECTED: ____ _ ___ CONTESTED AMT. DUE 
SCAAI223 (IIIOJ) 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) EIGHTH JUDICIAL CIRCUIT 

COUNTY OF LAURENS 

Willie D. Watson, 
Plaintiff, 

vs. 

) 

) 
) 
) 
) 
) 

Nancy Carol Underwood individually and as ) 
putative trustee of the Willie D. Watson Trust, ) 
John H. Watson individually and as putative ) 

. trustee of1heWilIieD. Watson Trust, ) 
Willie Dendy Lee Watson Irrevocable Trust, ) 
and Future and Potential Heirs of ) 
Willie D. Watson, ) 

Defendants, 
) 
) 
) 

--~--~--------~----~---) 

PETITION TO TERMINATE 
PURPORTED TRUST 

Case No. 201O-CP-30-0116 
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COMES NOW, Petitioner, by and through her attorneys ofrecord and petitions this Court 

for tennination of the purported Willie D·~· Watson Trust pursuant to.Section 412 of the Uniform 

Trust Code and would respectfully show unto the Court the following: 

. This matter centers around a purported trust which Petitioner alleges that the trust is 

invalid on its face, however for this motion and this motion only, Phiintiff avers that the 

purported is in effect a11d should be terminated pursuant to· S.C. Code Ann. 62:-7.:411 which· 

states: 

"SECTION 62-7-411. Modification or termination of noncharitable irrevocable trust by consent 
with court approval. 

(a) A noncharitablc irrevocable trust may be modified or terminated with court approval upon 
consent of the settlor and all beneficiaries, even if the modification or termination is inconsistent 
with a. material purpose of the trust. A settlor's power to consent to a trust's modification or 
termination may be exercised by an agent under a power of attorney only to the extent expressly 
authorized by the power of attorney or the terms of the trust; by the settlor's conservator with the 
approval of the court supervising the conservator if an agent is not so authorized; or by the 
settlOlJs guardian with the approval of the COUlt supervising the guardianship if an agent is not so 
authorized and a conservator has not been appointed. 
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(b) A noncharitable inevocable trust may be terminated upon consent of all beneficiaries if the 
court concludes that continuance of the trust is not necessary to achieve any material purpose of 
the trust. A noncharitable irrevocable trust may be modified upon consent of all of the 
beneficiaries if the court concludes that modification is not inconsistent with a material purpose 
of the trust. 

(c) Upon termination of a trust under subsection (a) or (b), the trustee shall distribute the trust 
property as ordered by the COUlt. 

(d) If not all of the beneficiaries consent to a proposed modification or termination of the trust 
under subsection (a) or (b), the modification or termination may be approved by the court if the 
court· is satisfied that: 

(1) if all of the beneficiaries had consented, the trust could have been modified or terminated 
under this section; and' . 

(2) the interests of a beneficiary who does not consent will be adequately protected." 

This is the so-called American rule: When. the, continuance of the trust is necessary to 

carry out a material purpose of the trust, the beneficiaries cannot terminate the trust. Under the 

English rule, it is immaterial whether' the purposes of the trust have been .carried out; the 

beneficiaries~ if all agree and are sui juris, can at any time insist on tennination. 

Our statutory provisions fQl~ow the Restatement, § 338: 

"(1) If the settlor and all of the beneficiaries of a trust consent and none of them-is under an 
.;.if incapacity, they can compel the termination or modification of the trust, although the purposes of 

the trust have not been accomplished. 

"(2) Although one or more of the beneficiaries of a trust do not consent to its modification or 
telmination or are under an incapacity, the other beneficiaries with the consent of the settlor can 
compel a modification ora'partial termination ofthe truSt if the interests of the beneficiaries who 
do not consent or are under an incapacity are not prejudiced thereby." 

The statute restates the common law of most states, IV A. Scott, Scott on Trusts, § 338 

(Fratcher's 4th ed. 1989) [hereinafter "Scott on Trusts"]. Getting the 'consent of all who are sui 

juris might be difficult in most cases, however it is not the case here, there are no minors and by 

independent medical examiners the Petitioner herein is considered competent The power to 
" 

terminate includes the power to modify. Scott on Trusts § 338, n. 17. 
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However, even if all beneficiaries consent, as is here, they must leap the hurdle of 

paragraph (b) of this section. If continuance of the trust "is necessary to carr,)' out a material 

purpose of the. trust" the court must first determine that the proposed change "substantially 

outweighs" the interest in accomplishing the material purpose. The statute clarifies that a trust 

may not be modified in a manner inconsistent with its material purpose without court approval. 

. As such, the stated material purpose of this trust is -to provide' "for the sole benefit of Willie 

Dendy Lee Watson." Further, it is to provide the remainder interest, following Ms. Watson',s 

death to be disposed of "in accordance with the terms and conditions of her Last Will and 

Testament dated October 5, 2006." As she has drafted and executed ,a codicil to that will, 

. naming' Ms. Sherry Long, her daughter, as the sole benefi~iary of her estate; pursuant to the Last 

Will and'Testament, and Ms. Long has joined Ms. Watson in requesting the termination of the 

trust, there is no basis for not terminating the .trust in toto. "Persons beneficially interested il1 a 

trust are necessary parties to a suit to terminate the trust." 89 C.J.S. Trusts § 93e (1955). There 

have .. been and are no allegations that Ms. Watson is a spendthrift, irresponsi~le or in any way 

incompetent to handle her own affairs. To the contrary, Ms. Watson has been declared fully 

competent to handle· her own affairs and has videotaped her execution of the codicil to ensure 
l 

that no pressure nor undue influence was placed upon her during the amendment to her will. 

As such, and as the law requires, the purported tlust should be terminated and the assets 

turned over to her for her own use and benefit. It certainly is not in Ms. Watson~s best interest 

for her to be fighting with her other two children for her assets and using monies which are 

rightfully her own in order to defend and prosecute cases just to determine if her assets should be 

returned to her as the purported trust's language relates that it is for her sole benefit, which none 
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of these actions are accomplishing anything but using her monies in order to obtain her assets 

which are rightfully hers to begin with, which is not beneficial to her. 

The primary purpose of the trust is to provide for Willie Dendy Watson. The name ofthe 

trust actually states the purpose of the trust, "In·evocable Trust Agreement for the Benefit of 

Willie Dendy Lee Watson." Pursuant to her doctor's reports, she can provide for herself, she is 

competent and as her repolis indicate, she is not suffering from dementia or any other type of 

issue where she cannot provide for herself. There wac; no reason for the trust to be created to 

begin with and as such the goals of the trust are impossible and unachievable. Essentially", a trust 

is extinguished by the entire fulfillment of its object or upon its object becoming impossible or 

--. unlawful, as is here. When the purpose for which an express trust was created ceases, the trust 

should be dissolved or terminated in toto. 

WHEREFORE, Petitioner prays for the Irrevocable Trust Agreement for the Benefit of 

. Willie Dendy Lee Watson be terminated in toto. 

Respectfully Submitted, 

ERS 

EDW ARD S. MCCALLUM, III 
PO Box 148 
Greenwood, South Carolina 29648 
Telephone 864-223-8546 
Facsimile 864-223-8015 

Counsel for the Plaintiff· 
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STATE OF SOUTH CAROLINA-------· ) -IN-1=HE COURT OF-COMMON PLEAS· 
) EIGHTH JUDICIAL CIRCUIT 

COUNTY OF LAURENS . ) 

. Willie D. Watson, 
plaintiff, 

vs. 

) 
) 
) 
) 

- ),.­
Nancy Carol Underwood individually and as .) 
putative trustee of the Willie D. Watson Trust,) 

. 101m H. Watson individually and as putative ) 
trustee of the Willie D. Watson Trust, - ) 
Willie Dendy Lee Watson IlTevocable Trust, ) 
and Future and Potential Heirs of . ) . 
Willie D. Watson, ) 

Defendants, 
) 
) 
) 
) 

PLAINTIFF'S 59(E) MOTION 
TO RECONSIDER, ALTER 

OR AMEND JUDGMENT 

Case No. 2010-CP-30-0116 

COMES NOW, Petitioner, by and through her attorneys of record and moves this 

honorable court pursuant to SCRCP 59(e) to reconsider its Order filedofrecord on October 4, 

2010. As grounds therefore, Plaintiff would show the Court as follows: 

1. That the Court failed to identify . the beneficiarieslheirs at law and no 

determination was made. That the Court has to make a factual finding as to who 

. are the remainder beneficiai'ies of the trust. And, if the estate is the remainder 

beneficiary, who controls the estate. 

2. That the Court failed to specify the facts and/or law that was the determining 

factor in deciding that the Last Will and Testament referenced in the In'evocable 

TlUst was not an1endable by the Codicil which was executed by the Plaintiff and 

declaring that the Codicil is ineffective. 
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3. That the Power or' Attol11ey cannot lock an estate's distribution 'through a 

provision of an irrevocable trust as is being done here. 

4. '111at it is the right of the testator to change her Last Will and Testament thro.ugh a 

Codicil, and the irrevocable trust references the Last Will and Testament which 

would incorporate the Codicil. The reformation of the trust would express the 

hue intentions of the trustor as outlined in the C:odicil. 

5. That the Court failed to make a finding of fact that the trust's beneficiaries were 

not able to be altered by the execution of a Codicil. 

6. That the Court reached beyond the pleadings by stating that the Codicil was 

ineffective. 

LEGAL AUTHORITY 

When a party raises an issue at trial but the judge does not address the issue in the final 

order, the pat1y must file a Rule 59(e) motion on thejudge's failure to address the issue in order 

to preserve the issue for appeal. Summer v. Carpenter, 492 S.E.2d 55 (S.C. 1997). 

The interpretation of codicils has been further explained as follows: 

Although the execution of a codicil usually denotes a change in the disposition of the estate, it is 

not infrequent that codiqils are merely explanatory, made for the purpose of clarifYing or making 

plain some provision of the will, and hence a codicil will be interpreted in the light of the general 

scheme of the will and not in isolation, and as far as is possible and practicable, the provisions of, 

the will and codicil should be reconciled as one consistent whole, giving ef~ect to every part. 

However, where the will and codicil are so conflicting or repugnant as to make them 

ineconcilable, the codicil will prevail, especially where the testator so provides, it being the last 

expression, but the codicil supersedes the will only to the ex1ent of those provisions of the will 

that are inconsistent or in conflict with it, and the provisions of the will should not be disturbed 

further than is necessary to give effect to the codicil. While the codicil will prevail where there is 
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'an irreconcilable conflict between it and the will, this rule will not be applied s? as to effect an 

alteration, unless such an intention on the pal1 of, the testator is clearly and' unequivocally 

e'xpressed in the codicil. Where the testator specifies how his or her will as altered by a codicil 

, is to read, the court must construe the two together as he or she directs. 

While the clear and definite language of a will should prevail over an obscure codicil, and a 

doubtful- expression in a codicil will not alter a plain provision of the will, where the testator's 
, , 

purpose IS clear, the court cannot restrict -the codiciL by any_ rule of c~nst~llcti.on 'to a meaning 

which would frustrate its intendment. 

96 C.J.S. Wills § 879 at 296':99 (2001). 

Retitioner respectfully requests the Court to reconsider, amend and/~)f alter its ruling as· 

set forth in the October 4,,201 0 Order including making specific findings of fact and conclusions 

of law with regard to the issues raised herein. 

Respectfully Subinitted, 

October 14,2010 

Greenwood, SC 

EDWARD S. MCCALLUM, III 
PO Box 148 
Greenwood, South Carolina 29648 
Telephone 864-223-8546 
Facsimile 864-223-8015 

Counsel for the Plaintiff 
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STATE OF SOUTH-CAROLINA 

COUNTY OF LAURENS 

) 
) 
) 

Willie D. Watson, ) 
) 

Plaintiff, ) 
) 

v. ) 
,) , 

Nancy Carol Underwood, individually and ) 
as putative trustee of the Willie D. Watson ) 
Trust; John H. Watson, individu~lly and ) 
as putative trustee of the Willie D. Watson ) 
Trust; and Future and Potential Heirs of ) 
.Willie D.Watson; ) 

) 
Defendants. ) 

--------------------------) 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2010-CP-30-0116 

Defendants' Memorandum of Law 
, in Support of Defendants' Mo~()n for Partial 
Summary Judgment and in Opposition to 
Plaintiffs Cross Motion for Summary 
Judgment 

Background Facts 

FlOro prior submissions to the Court and from the content of the Court's prior Order in this 

. case, dated October 1,2010, that denied Plaintiff's Motion to Terminate Trust, the underlying facts 

are: 

Plaintiff was married to John C. Watson, who died on March 31, 2009., They had three 

children, the defendants Nancy Underwood and John H. Watson, and Sherry Long, who is not a party 

to this case. 

On October 5, 2006, the Plaintiff executed a Durable Power of Attorney naming her daughter, 

the defendant Nancy Underwood, as her attorney-in-fact. 1 
' The power of attorney was 'prepared by 

1 Subsequent to the creation of the Trust that is at issue herein, the Plaintiff revoked the 
October 5, 2006 Power of Attorney, but Plaintiff has not challenged, and is not now challenging, 
the validity of the Power of Attorney. 

Page '1 of 19 
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attorney Richard Townsend, who had done other legal workfor the Plaintiff, and it was executed by 

the Plaintiff in Mr. Townsend's office after Plaintiff had ~ple opportuni!)' to read the power of 

attorney and to ask questions about its content.2 Fourteen enumerated paragraphs in the power of 

. . 
attorney describe the specific powers given to the attorney in fact. Paragraph 11 grants the power 

"To establish trust funds, revocable or irrevocable, funded or unfunded, for the benefit of me, 

my spouse, my children and my lineal descendants, and to transfer any of my assets to such 
- - -. - ," -' ~- : 

trusts." And, ~aragraph 10 grants to the attorney..:.in-facfthe power to transfer by gift any of 
.,' 

the Plaintiff's asscts to "my spouse, my children and my lineal descendants by gift, including 

to. any such person serving as attorney:' in fact, or to any trust funds which I may have 

established, revocable or irrevocable ... ") 

On the. sartte date, October 5, 2006/the Plaintiff executed a Last Will and Testament, also. 

prepared by attorney Townsend and executed in his office. Just as with the power of attorney, 

Plaintiff had ample opportunity to read the last will and to ask questions about its content.4 Devisees 

named in Plaintiff s O~tober 5, 2006 Last Will are: her grandchildren living at ~e time of her death; 

her great-grandchildren living at the thne of her death; defendants Nancy Underwood and John H . 
. ' 't' . . 

2 From attorney Richard Townsend's deposition. 

3 Although Plaintiffs Memo of Law states that Plaintiff had the understanding· that her 
power of attorney would be used by-her attorney-in-fact only in the event of Plaintiffs 
incapacity, the Plaintiff's Power of Attorney is not a springing power of attorney, meaning that 
the powers granted in it are not limited, expressly or by implication, to being exercised only if 
the principal is incapacitated. Moon v. Darrow, 912 N.Y.S.2d 850 (2010); In the Matter ofBlare~ 
589 N.W.2d 2i1 (S.D: 1999). (Richard Townsend deposition, p. 18, l. 1-20). 

4 From attorney Richard Townsend's deposition. 
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Watson; Plaintiff's spouse, then living but now deceased; and Sherry Long. Sherry Long and 

Plaintiff s spouse were each devised a nominal gift of $1. 00. 

Plaiiitiff's attorney-in-fact visited attorney Richard Towns'end in March 2009-to discuss how 

best to protect Plaintiff s assets. Plainti,ffhad repeatedly spoken with attorney Townsend regarding 

Plaintiffs complaints about Sherry Long. Those complaints included that Plaintiffs husband was 

mentally abusive to her and that Sherry Long encouraged and supported the husband's behavior; that 

Sherry Long was physically ab~sive towards Plaintiff; and'that Sherry was interested in getting 

money.5 With knowledge of Plain,tiff's repeated expressions to him of complaints about Shet:ry 

:Long's behavior, and having knowledge about Sherry Long's wrongful withdrawal of funds from 

Mr. Watson's banle accounts immediately following his death, attorney Townsend recommended to 
, , 

the attorney-in-fact that an irrevocable trust be created and that Plaintiffs assets be transferred into 

tiib trust f~r the 'pr~tection of those assets.6 The attoriiey-in-fact agreed. The "Irrevocable Trust 

, Agreement for the Benefit of Willie Dendy Lee Watson" was prepared by attorney Townsend, and 

'on April 2, 2009 it was signed in his office by Nancy Underwood as attorney-in-fact for the Plaintiff. 

The trust vias promptly funded with Plaintiffs bank accounts, car and reaI.property. Attorney 
, , 

Townsend prepared the necessary instrunients to transfer the assets into the truse . 

5 From attorney Richard Townsend's deposition. 

6 From attorney Richard Townsend's deposition. . 
7 The Plamtiffs Power of Attorney expressly authorized th~ creation of an irrevocable 

trust and authorized the transfer of assets into the trust(s), and to the extent that the attorney-in­
fact's inclusion as one of the trust remainder beneficiaries can be deemed a gift, the Power of 
Attorney expressly authorized gifts to Plaintiff's spouse, children and lineal descendants, 
including the attorney-in-fact. ' 
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Section Four of the trust instrument states that: ~'This trust shall be irrevocl').ble and shall not 

be revoked or terminated by the Trustor or any other person, nor shall it be amended or alteted by 

Trustor or any other person.,,8 Section:Two (b) of the trust states that: "This trust agreement shall 

. terminate upon the death of Willie Dendy Lee Watson' and the procee~s remaining in_ trust shall . -

distributed [ sic] to the estate of Willie Dendy Lee Watson to be disposed of in accordance with the 

terms and conditions of her Last Will and Testament dated October 5, 2006." (Namil1g the remainder 
. '. 

beneficiaries): At present, the remainder beneficia!i~s of the tru~t are the devisees of the PJaintiff's . 

October 5,2006 Last Will, namely Nancy Underwood, Jo1m~. Watson, Sherry Long and Plaintiffs 
. -. ~ I' ... 

. five grandchildren and three great-grandcJ:illdren. FOuT_oillie grandchildren an~ great-grand~hildren .. -: 

are minors. 

Summary Judgillent Issues 

Defendants' Motion. To conclude asa matter oflaw that the powyr to ,create ap irrevoca~le 
" .,...' 

. trust is_a power that is de~egab.le by·a ,principal to an ~geilt ift~epower is ~xpressly author-zed in . 

the principal's power ofattorney.9. 
,: 

.. ' . Plaintiff's Motions.' (1) Was the creat~on:of.the irrevocable trust tantamount to the:creation-

of a last Will and therefore void because said power is not delegable to anagent?IO '. 

8 Plaintiff sought to terminate the ~t ina s~parate proceeding filed in this case, and by 
Order dated October 1, 2010 Plaintiffs Motion-to Terininate Trust was denied: .. 

9 The issue before the court is an agent's power to create an irrevocable trust, and not the 
power to create, amend or revoke a revocable trust, but the cases d9 not seem to make 
distinctions between the power to create or Inodifya revocable trust and the power to create an 
irrevocable trust. The critical question in either situation is whether the power of attorney 
expressly grants to the agent. the power to create or modify trusts. 

IQ This is the same issue raised by Defendants' Motion for Summary Judgment. 
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(2) Is the deed whereby the real property was conveyed into the trust void for lack of a properly 

. named grantee, speCifically for identifying the grantee as the trust rather than the t~ustees? 

It is necessary to remind the Court that the motions are directed to the issue of whether, as 

a matter oflaw; the specific power to create an irrevocable trust can ever be delegated by a principal 

to an agent. Thc question presented is not whether the agent has exercised that power with a proper 

or improper motive. Plaintiff uses much ink in her Reply to Defendants' Motion is an effort to paint 

the Defendants in a bad light to show that the agent's 'exercise of the power conferred a personal 

benefit on the agent and was therefore a breach of fiduciary duty. Although this issue is beyond the 

-reach oithe pending motions, Defendants will address the breach of fiduciary duty allegations 

hereinbelow just so the Plaintiffs statements do not go unchallenged. 

Power of Attorney. 

A power of attorney is an instrument in writing by which one person, as principal, appoints 

, another as his agent and confers upon him the authority to perform cer:tain specified acts or kinds of 

acts on behalf of the principal. The written authorization itself is the power of attorney. Verdery v. 

Daniels, 544 S.E.2d 854 (S.C. App .. 2001). A durable power of attorney allows a person, the 

principal, to designate another as his or her attorney in fact to act on the principal's behalf as 

provided in the document even if the principal becomes mentally incompetent. Id., citing S. C. Code 

Ann. § 62-5-501. 
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Irrevocable Trust. 

A trust is defined as a fiduciary relationship in which one person (the trustee(s» holds legal 

title to property for the benefit of another (the beneficiary(ies)). Neel v. Clark, 8 S.E.2d 740 (S.C. 

1940). An irrevocable trust is a trust that cannot be terminated solely by the settlor once it is created . 

. Black's Law Dictionary (71h ed. 1999) p. 1516. II South Carolina common law provided that a trust 

is A~en:te~ to be in:evocable unless the settlor indicates an inte~t to retain the righ~ to revoke by 

expressly reserving the power to revoke in the instrument: Chiles 'y. Chiles,.242 S.E.2d 426 (S.C. 

1978). The South Carolina Trust Code reverses the common law to provide that a trust is presumed . 

. . 
to be revocable unless the instrument expressly provides that it is irrevocable. S. C. Code Ann. §62-. , 

7-602(a). An important consideration with respect to the issues raised by the Plaintiff in this 

case is the difference betwccn a last will and an irrevocable trust. An irrevocable .trust is, 

essentially a transfer of property by gift, whereas a revocable trust is generally viewed as a 

form of will substitute. 1 Scott and Ascher on Trusts §3.2 (2006). A Last Will is a written 

instrument executed with the required formalities of law, whereby 'a person makes a 

. , . 

disposition of his property to take effect after his death. Black's Law Dictionary (rev. 4th ed. 

1968) p. 1772. The trust is an inter vivos disposition, and the last will is a t~tamentary 

disposition.12 

11 See also §62-7 -103 (13) where "revocable," as applied to trusts, is defined as a trust 
that is revocable by the settlor without the consent of the trustee or a person holding an adverse 
interest. 

12 A Last Will speaks as of the time of the testator's death. An amendable revocable trust 
, remains changeable during the Settlor's life and only becomes irrevocable at the death of the 

Settlor. An irrevocable trust is irrevocable immediately upon execution. ' 
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Elements for Creation of Trust 

The trust at issue was created by a written instrument meeting the requirements of §62-7-

402. Those requirements are: capacity, sufficient expression of intention to create a trust, definite 

beneficiary(ies), duties that the trustee is to perform, and no merger of the legal and beneficial 

interests. Pre- Trust Code law provided that for a trust to exist, certain elements must be present, 

including a declaration creating the trust, a trust res and designated beneficiaries. The declaration 

of trust can be oral except when trust property includes realty, in which case the trust has to be in 

wr,iting. §62-7 -402, South Carolina Comment, citing Whetstone v. Whetstone, 420 S.E.2d 877 (S. C. 

App.1992). 

See also Coleman Karesh, Trusts 7 (S:C. Bar 1977). 

Plaintiff s Policy Arguments 

Plaintiff's policy arguments all condense into two central assertions: (1) that creation ofthe 

trust was tantamount to the creation of a last will and was not delegable to an agent and (2) that the 

deed signed by the agent to partially fund the trust was void because it named the 1l'lI:St as the grantee 

rather than naming the co-trustees as grantee. 

(1) Delegable Powers With Respect to Trusts. 

The prevailing rule regarding the scope of what may be delegated by a principal to an agent 

is broad. Collins, Lombard, Moses and Spitler, Durable Powers of Attorney and Health Care 

Directives,.§2.7 (3d ed. 1999), citing CJS and Am Jur 2d. In each of these legal encyclopedias it is 

stated that as a general rule, a person may properly appoint an agent to do the same acts and achieve 
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the same legal consequences as ifhe/she (the principal) had acted personally. 3 Am Jur 2d Agency 

§ 18 (2002) and 2A CIS Agency §4 (2003).13 

But, there are exceptions to that rule. The exceptions are described as: 

unless public policy or the agreement with the principal requires personal performance by 

. the principal, 3 Am Jur 2d Agency § 18 (2002); 

an act that, if done by the principal, would be illegal cannot be done for the principal by an 

agent, 2A CJS Agency §4 (2003); 

where a statute requires an act to be done personally, rd., [see Buonanno v. DiStefano, 430 

A.2d 765 (R.!. 1981) where it is said that as a general rule, an agency maybeereated for the 

perfonnance of any lawful act, including acts 9-one under the authorization of a statute. In . 

order to detennine that the right conferred by statute shall only be exercised personally and 

cannot be delegated to an agent, something must be found in the act by express enactment 

or necessary implication that prevents the agent from acting, citing S~th v. Walcott, 85 

N.M. 351,512 P.2d 679 (1973) and 1 Restatement (Second) Agency, § 17 comment a at 54 

'(1968)] .. 

• where the act is so peculiarly personal that its perfonnance cannot be delegated; rd. 

'''[a]n attorney-in-fact is essentially an alter ego of the principal and is 
authorized to act with respect to any and all matters on behalf of the principal with 
the exception of those acts which, by their nature, by public policy, or by contract 
require personal perfonnance. '" 

13 When acting within the scope of the powers authorized by the principal, the agent's acts 
are in legal effect equivalent to those of the principal. 2A C.J.S. Agency § 145; Crim v. Hutton, 
381 S.E.2d492 (S.C. 1989); Carverv. Morrow, 48 S.E.2d 814 (S.C. 1948). 
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Heine v. Newman Tannenbaum, 856 F.Supp. 190 (SDNY 1994), aff'd 50 F.3d 2 (2d Cir. 

1995). Examples of absolute nondelegable personal acts are: 

Divorce. It is generally held that marriage and divorce are acts which require 

personal performance and are not delegable to an agent. Heine v. Newman 

Tannenbaum, supra .. See Murray v. Murray, 426 S.E.2d 781 (S.C. 1993) (bringing 

a divorce action is personal and cannot be delegated to an agent or guardian). 

Making of Affidavits on Knowledge. Restatement, Second, Agency § 17, cmt. b. 

• . Execution of Last Wills. Restatement, Second, Agency § 17, cmt. b. 

The most recent edition of Bogert's treatise 'on trusts states that "A settlor may empower an 

. :agentto create a trust." Amy Morris Hess, George Gleason Bogert and Qeorge Taylor Boget:1;, The 

.; '~Law of Trusts and Trustees §41 (3rd Ed. 2007). "The general weight of authority suggests that the 
. . 

power to create, modify, or revoke a trust is personal and non-delegab.~e to an attorney-in-fact unless 

expressly granted in the power-of-attorney." Stafford v. Crane, 382 F.3d 1175 (loth Cir. 2004). 

(em:phasis added). In Stafford, an irrevocable trust created by an attorney-in-fact was found to be 

'void ab initio because the powers granted to the agent in the power of attorney, alth9ugh broad ill 

scope, did not specifically and expressly grant authority to create a trust. 14 Stafford cites other 

. authorities supporting the legal principle that an agent may create a trust for the principal when the 

power of attorney expressly grants the power: In re Trust of Jameison, 8 P.3.d 83 (Mont. 2000) 

(noting that "[t]he Power of Attorney [did] not specifically grant the authority to create a trust, reflect 

14 Stafford made no distinction between revocable and irrevocable trusts; The cleat 
implication of the opinion is that an agent can create ari irrevocable trust for the principal if the 
POA expressly authorizes the creation oftrusts. . . 
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.\ 

[the beneficiary's] intent to create a trust, or even mention a trust" and that, as a result, "the Power 

of Attorney [did] not authorize [the :p~orted trustee] to transfer ... property to herself as trustee 

and, as a result, [the trust] was not properly created"); Kotsch v. Kotsch, 608 So.2d 879 (Fla. 

Dist.Ct.App. 1992) (strictly construing a power of attorney and concluding that although the power 

of attorney granted authority to a son to manage the father's property during his lifetime, it did not 

authorize the disposition of the father's property by means of a trust.) In ill re Estate ofKurre1meyer~ 

895 A.2d 207· (Vt. 2006), the Vermont Supreme Court held that an agent cou~d create a valid a~d 

enforceable trust for the prinqipal where the express language of the power of attorney authorized 

. . -
'. ,such. The delineated powers in the Kurrelmeyer trust included: "to add all of my assets deemed 

appropriate by my saidattorney to any trust of which I an the Donor," and " .. _ I authorize my said 

attorney to : (i) execute and deliver any assignments, stock power~, deeds or trust instruments; ... " 

The Court noted that'theRestatement (Third) Trusts §11(5) (2003) provides that "it is prop~r for a 

. priricipaI. to authorize anage~t to create or modify. a revocable inter.yivos trust to serve purposes that 

are fmancially advantageous ... ".even though a revocable trust (unlike an irrevocable trust) shares . 

charl;lctefistics of a last will. As noted hereinabove, an irrevocable trust is essentially a transfer 

'of property by gift, whereas a revocabl~trust is generally viewed as a form of will substitute. ' 

1 Scott 'and Ascher on Trusts §3.2 (2006) . 

. Plaintiffs Power of Attorney expressly and unambiguously authorized the creation of the 

trust now at issue. The construction of an agreement [power of attorney] is a niatter of contract law. 

Stribling v.Stribling,· 632 S.E.2d 291 (S.C. App. 2006). In construing a contract, the pri~ary 

objective is to asce~ain and gi-,:,e effect to the intention of the parties. Id. If its language is plain, 

unambiguous, and capable of only one reasonable interpretation, no construction is required and the 
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contract's language determines the instrument's force and effect. Id. A contract is ambiguous when 

it is capable of more than one meaning or when its meaning is unclear. Bruce v. Blalock,J27 S.E.2d 

439 (S:C. 1962). Parties are governed by their outward expressions, and the court is not at liberty 

to consider their secret intentions. Blakeley v. Rabon, 221 S.E.2d 767 (S.C. 1976). 

Paragraph 11 granted the power "To establish trust funds, revocable or irrevocable, 

funded or unfunded, for the benefit of me, my spouse, my children and my lin~al descendants, 

and to transfer any of my assets to such trusts." Clear. and direct. There is no ambiguity and no 

need for construction of the power. 

(2) Deed. 

If Plaintiff caIJ?ot successfully challenge the creation of the trust by her attorney-in-fact, 

Plaintiff then challenges the transfer of her real property into the trust by challenging the 

effectiveness of the deed. 

The Deed is not Void for Lack of a Properly Named Grantee. Plaintiff complains that the 

d~ed that transferred title to her residence to the trust is void for lack of a properly named grantee. 

The grantee is identified in the deed as "the Willie Dendy Lee Watson Irrevocable Trust of even date 

herewith." Plaintiff argues that the grantee should have been and must have been ''Nancy Carol 

Underwood and John H. Watson as Trustees of the Willie Dendy Lee Watson Irrevocable Trust of 

even date herewith." 

Plaintiff cites Flinn v. Van Devere, 502 So.2d 454 (Fla.App. '3 Dist. 1986) as supporting 

authority for her argument. But, Flinn did not involve a deed without a properly named grantee. In 

Flinn, there was no deed at all. A Settlor executed a trust instrument and identified a particular piece 
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of real property on the property schedule attached to the trust instrument, but did not execute, or 

attempt t6 execute, a deed. The argument made was that the trust instrument, including the property 

schedule, was sufficientto be considered as the functional equivalent of a deed. As a subsequent 

Florida appellate court opinion described the Flinn holding: 

The [Flinn] court explained that the trust documents themselves plainly cannot be 
regarded as such a deed "for the obvious reason that, although they comply with the 
necessary formalities oftwo witnesses and an adequate legal description, they contain 
. no expression which purports to convey, grant or.transfer the real estate." 

'Vaughan v. Boerckel, 963 So.2d 915 (Fl~.App. 4 Dist. 2007). 

To pass title, a deed must sufficiently specifY a grantee. 9 Thompson on Real Property .. 

Second rhomas Edition §82.08(a)(1) (1999); 26 C,J.S. Deeds §24b. However, a deed need not 

describe the grantee by name if it otherwise identifies him or makes him susceptible of identi~cation 

by extrinsic evidence. 4 Tiffany, T~e Law of Real Property §967 (3d ed. 1975) and 23 AmJur.2d 

Deeds §27, citing Garraway v . Yonce, 549 So.2d 1341 (Miss. 1989). Courts are loath to invalidate . 

a deed because th~identity of the grantee is misspelled or misdescribed, Thompson on Real Property, 

. supra., and will not invalidate a deed to a misnamed party if the party exists and the intention of the 

parties and the identity of the grantee can be ascertained. Pruitt v. Ferguson, 297 S.E.2d 714 (Va. 

~982). 

With specific reference to a deed identifYing the grantee as a trust rather than the person or 

entity serving as trustee, it is generally held that a deed to a trust, without mention oftru~tee(es), if 

, the trust is in existence at the time the deed is executed, is valid because the names of the trustees 

who ge~ title can be shown by extrinsic evidence. Hodgkiss v. Northland Petroleum Conso1., 57 P.2d 

. 811 (Mont 1Q37); Hill v. Hill, 102 P.3d 1131 (Idaho 2004). 
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The Deed is not Void for Failure of Consideration. Plaintiffm,ay challenge the validity and 

enforceability ofthe attomey-in-fact's deed to the trust because there was no consideration for the 

deed. Consideration is not required for a transfer in trust. Coleman Karesh, Trusts 8 (S.C. Bar 

i977), citing Clarke v. DeVeaux, 1 S.C. 172 and Restatement (Second) Trusts §29 which reads: 

"The owner of property can create a trust of the property by transferring it to another person in trust 

although there is no consideration other than the transfer of the property." 

Breach of Fiduciary Duty in Creating the Trust. 

This portion of the Memo of Law'addresses the Plaintiffs arguments that are beyond the 

particular questi~ns presented but which Defendants cantiot allow to go unanswered. 

Plaintiff argues that Gagnon v. Coombs, 654 N.E.2d 54 (Mass. App. 1995) is supporting 

authority for the Plaintiff's opposition to the pending motion for partial summary judgment. But 

a ~areful reading of Gagnon reveals that it was decided on issues related to breach ofan agent's 

fiduciary duties in conv~ying a particular real property asset into the trust rather than in creating the 

trust itself. The facts: 

Nov. 1990 Principal executed POA granting to the agent the power to sell or transfer real estate; 

to add property to, or withdraw property from, any trust of which t4e principal is 

grantor or beneficiary. Perhaps most importantly, the POA did not authorize the 

. agent to make gifts of the principal's assets, including giftS to the agent herself. 

Feb. 1991 The POA was revoked by written revocation, but notice of the revocation was not 

given to the agent. 
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' .. 

Dec. 5, 1991 Principal persomilly negotiated a sale of his real estate (farm p~operty) resulting in 

a signed purchase and sale agreement. 

, Dec. 26, 1991 After being told by the principal aboutthe purchase and sale agreement, agent created 

. a trust agreement and executed a deed by which the farm property (then under 

contract to be sold by the principal) was conveyed into the trust. 

-Jan: 1992 --Principal learned of the agent's creatiQn 'anA fUI!ding of ~e trust and filed an action, 

to set. aside the conveyance of the farm property. 

The trial court ruled in favor of the agent on the ground that she had no actual or constructive 

notice that her authority as agent b,ad been revoked prior to her execution of the trust instrument and 

the deed. The Appeals Court'of Mas~achusetts reversed the triat' court. The central issue in the 
- ' . '. . 

Gagnon opinion is not the creation of the trust itself but rather whether the actions of the agent in 
, ' 

deeding the real property into the trust and, failing to thereafter deed it back to the principal" in the 

-- absence of language in the power of attorney that allowed the agent to enter transactions that' 
r' 

benefitted the agent, constituted b~eaches of fiduciary duty that required the title to the real property 

to be reconveyed by the agent/trustee to the principal. 

Consequently, Gagnon is not persuash,:e authority for deciding the pending motion because 

(1) it does not directly address the issue of an agent's authority to create a trust when expressly 

authorized by the powerof attorney; and (2) itrests on principle's of agency law where the power 

of attorney does not expressly permit the agent to benefit from traits actions involving the principal's 

assets. 
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"Agency" is a consensual, fiduciary relationship whereby a person, theagent, acts on behalf 

of another, the principal, subject to the principal's control, in such a manner as to affect the legal 

relationship ofthe principal with third parties, Ralph King Anderson, Jr" South Carolina Requests . . 

to Charge-Civil, 2002, §5-2. An agent appointed by and acting under a power of attorney is in a' 

fiduciary relationship with the principal. Steele v. Victory Savings Bank, 368 S.E.2d 91 (S.C. App. 

1988) citing Loftis v. Eck, 341 S.E.2d641(S.C.App.198~). In Fender v. Fender, 329S.E.2d430 

(S.C. 1985) the general standards for agents acting pursuant to a power of attorney were described 

as follows: 

Absent intention to the contrary, all agent must further the principal's 
interests. He may not use his authority in a manner hostile to the principal for the 
benefit of himself or a third party. 2A C.J.S. Agency, § 151, p. 773. It is incumbent 
upon the agent to act with the utmost good faith and loyalty. 3 C.J.S. Agency, § 271, 

, p. 31. Effectively, absent express intention, 'an agent may not utilize his position for 
his' or a third party's personal benefit in a substantially gratuitous transfer. ' .. The 
power· to malce any gift [by the attorney-in-fact] must be expressly granted in the 
'instrument itself. (internal citations omitted). 

In South Carolina, a fiduciary owes fiduciary duties to beneficiaries [and to a principal] and 

is obligated to carry out the trust with the highest degree of fidelity, ,good faith, and ~oyalty to the 

exclusion of all self-interest. Yates v. Yates, 354 S.E.2d 800 (S.C. App. 1987). However, this duty 

of loyalty rule is not without exception. The most commonly recognized exception is where the 

principal expressly or impliedly approved of the conflict of interest position or transaction. George 

Gleason"Bogert & George Taylor Bogen, The Law of Trusts and Trustees §543 (Rev. 2d ed. 1993). 

The following cases demonstrate the application of this legal principle: Dick v. Peoples Mid~ll1inois 

- , 
Corp., 609 N .E.2d 997 (Ill. App. 1993)("it is well ~stablished that a trustee may occupy conflicting 

positions in handling the trust where the trust instrument contemplates, creates or sanctions the 
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conflict of interest ... where a conflict of interest is approved or created by the testator, the fiduciary 
, ' 

will not beheld liable for his conduct unless the fiduciary has acted dishonestly or in bad faith ... 

further, when the Will approves the conflict of interest, the burden of proof remains on the party 

challenging the fiduciaries conduct as there is no presumption against the fiduciary de,spite the 

divided loyaltY','); 10chec v. Clayburne, 863 S,W.2d 516 (Tex. App. 1993) (broad powers within thc 

trust instrument allowed the trustee ~o transact business with any entity, including those in which the, 

"trustee had an ownership interest, and, consequently, the duty of fidelity was modified b~ thesettlor); 

Goldman v. Reuben, 441 A.2d 713 (Md. 1982) (the rule againstfiduciary self-dealing does not apply , 

if the transaction is authorized by statute, by the instrument creating the trust, or by the COUtt, 
..' . 

provided the transac,tion is,fairly made. In such cases, the burden of proof on the issue of breach of 

trust is not initially' on the trustee because there is no presumption against the trustee for self-
" '.' . 

dealing); In Re Steele~~ Estate, 103 A.2d '409 (Pa 1954) (the doctrine of s'elf-dealing does not apply" 

where the testator knowingly placed his trustee in a position which he knew might conflict with the 

interest of the trust and nevertheles~ gave the trustee the power to 'act in a dual capacity). See al~o 

76 Am. Jur. 2d Trusts §380; Gregoty v. Moose, 590 S.W.2d 665 (Ark. App. 1979); In Re Hanes" 

, 214B. R. 786 (E.D. Va. 1997); Matter of Kellogg, supra.; Bank of Nevada v. Speirs, 603 P.2d 1074 

(Nev. 1979); HuntingtonNat'l Bank v. Wolfe, 651 N.E.2d 458 (Ohio App. 1994)., 

On the strength of the authorities cited hereinabove, a principal may delegate to and einpower' 

an agent to create at~t and to name the agent as a trust beneficiary by expressly granting the power 

'to create the trust and to make' gifts ill a' written power of attorney, and when so delegated by a 

competent principal to his/her agent in a power of attorney, the power to create a trust and to name 

the trust benefici~es under those circumstances does not violate the public policy or the law of 
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South Carolina and is not personal and nondelegable as a matter ·of law. This is consistent with 

South Carolina law in the analogous situation ofan attorney-in-fact making gifts oftheprincipaJ's 

assets. In Fender v. Fender, 329 S.E.2d 430 (S.C. 19,85) the South Carolina Supreme Court, in order 

to avoid fraud and abuse, adopted a rule barring a gift by an attorney in fact to himself or to a third 

party absent clear intent to the contrary evidenced in writing. 

That the Defendant Underwood as agent was given the power by the Plaintiff to create the 

irrevocable trust and to make herself one of many beneficiaries of the trust is evidenced by the two 

POA provisions quoted above: 

Paragraph 11 grants the power "To establish trust funds, revocable or irrevocable, funded or 

unfunded, for the benefit of me, my spouse, my children and my lineal descendants, and to transfer 

any of my assets to such trusts." (Emphasis added). 

Paragraph 10 grants to the attorney-in-fact the power to transfer by gift any of the 

Plaintiff's assets to "my spouse, my children and my lineal descendants by gift, including to any 

such person serving as attorney in fact, or to any trust funds which I may have established, 

revocable or irrevocable ... " 

Enough 'said. 

Mere Ambiguity does not Void Trust 

That the trust instrument contains some ambiguity does not affect its validity. It is not 

necessary that the declarations in the trust instrument express every element so clearly that nothing 

can be left to inference or implication; it is sufficient if the settlor's general intent and the objects 

thereof (beneficiaries) are ascertainable by the court. 89 C.J; S. Trusts §45. Only where the terms are 
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too vague and indefinite for a court to understand them will the court fmd a trust void for 

uncertainty. Imperfections not affecting the manifestation of intent, such as informality or obscurity 

oflanguage will not defeat the formationofa valid trust. Inre Kline Revocable Trust, 763 N.Y.S.2d 

721 (Sur. Ct. 2003). All that is necessary are words and circum~ances which unequivocally show 

an intention that the legal estate is vested in one person to be held in some manner or for some 

purpose on behalf of another. In re Dameron, 155 F.3d 718 (4th Cir. 1998)(stating Virginia law). 

Ambiguities, if any, are resolved through a court's construction o(thelnstrimient. 

Conclusion . 

Plaintiffs Power of Attorney literally authorized the creation and funding of the trust about 

which Plaintiff now objects. The creation and funding of the trust was prompted by Plaintiff's own 

concerns about her assets, repeatedly voiced to her attorney and to her children. The creation of the 

irrevocable trust was recommended to the agent by the Plaintiff-principal's own attorney, who also 

. prepared the instrument. The trust preserved the. Plaintiff s estate plan that was in eXlstence at the 

time of trust creation. 

Because the power of attorney expressly authorized the creation of the trust and the transfer 

of assets into the trust, and expressly authorized gifts to Plaintiffs family, including the agent 

herself, thereby approving what might otherwise be considered conflict of interest transactions, the 

Plaintiff.cannot now be heard to complain about the use of the power of attorney to create a trust. 

Page 18 of 19 
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The language of the Plaintiffs Power of Attorney is legally sufficient to delegate the power 

to create a trust to the Plaintiffs agent without violating the public policy or the law of South 

Carolina. 

Defendants' motion for partial summary judgment should b 

for sununary judgment should be denied. 

Columbia, South Carolina 

April 25, 2011 

:;-;_.,. 
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STATE OF SOUTH CAROLINA 

COUNTY OF LAURENS 

) 
) 
) 

Willie D. Watson, ) 
) 

Plaintiff, ) 
) 

VS. ) 
) 

. Nancy Carol Underwood, individually and ) 
as putative trustee of the Willie D. Watson ) 
Trust; John H. Watson, individually and ) 
as putative trustee of the Willie D. Watson ) 
Trust; and Future and Potential Heirs of ) 
Willie D. Watson, ) 

) 
Defendants. ) 

IN THE FAMILY COURT 
EIGHTH JUDICIAL CIRCUIT 

MEMORANDUM IN SUPPORT OF 
PLAINTIFF'S REPLY AND 

CROSS MOTION FOR 
SUMMARY JUDGMENT 

CASE NO.: 2010-CP-30-0116 

COMES NOW THE PLAINTIFF by and through her undersigned attorneys and would show: 

Plaintiff granted to her daughter, Mrs. Nancy Underwood, a durable power of attomey on 

October 5, 2006 with the understanding that Mrs. Underwood would use the trust to aid Mrs. 

Watson should she become incapacitated. On April 2, 2009, after admitting Mrs. Watson to a 

nursing facility, Underwood used the powers vested ill her through the power of attorney to 

create an irrevocable trust naming herself and her brother, Jolm H. Watson, as co-trustees, as 

well as the majority beneficiaries at Mrs. Watson's death. Mrs. Underwood then transferred the 

majority of Mrs. Watson's assets, including Mrs. Watson's home at 423 Free Bridge Road, 

Laurens, SC, into this trust. However, the deed transfers the Plaintiffs property to the trust rather. 

than to the trustees for the benefit of the beneficiaries as required under South Carolina law. 

The trust is known as the Willie D. Watson Irrevocable Trust, and purports to leave as 

residuary beneficiaries those persons named as beneficiaries in Mrs. Willie Watson's will of 

October 2006 but names the "estate" rather than individuals. The trust incorporates this specific 
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will by reference. Mrs. Watson was not asked or notified at the time of the trust's creation and 

only barned about the trust in June of2009. Upon learning of Mrs. Underwood's activities, Mrs. 

Watson revoked the Power of Attorney and demanded the return of her property but was refused 

by Mrs. Underwood and Mr. Watson. 

The Question of Whether or Not the Irrevocable Trust is Valid is a Question of Fact 

Mrs. Watson argues the irrevocable trust is not for her benefit and, despite its recitations, 

was not created for the purpose of protecting her as the principal but· was instead a callous 

attempt by Nancy Underwood and .Tolm Watson to secure their inheritance and exclude their 

sibling. Creation of the irrevocable trust and transfer of all of Mrs. Watson's real and personal 

property and ban1e accounts to the trust by deed is a violation of Mrs. Underwood fiduciary duty 

as agent for her mother. A confidential and fiduciary relationship existed between Mrs. Wats~m 

and Defendant Underwood. 

to show a "confidential relationship" existed between the grantor and· grantee, the 

grantor must present adequate evidence that she has placed her "trust ~d confidence in the 

grantee, and the grantee has .exerted dominion over the grantor." Brooks v. Kay, 339 S.C. 479, 

489, 53'0 S.E.2d i20, ·125 (2000); Middleton v. Middleton, 300 S.c.. 402, 404, 388 S.E.2d 639, 

641 (1990); Hudson v. Leopold, 288 S.C. 1'94, 196, 341 S.E.2d 137, 138. (1986). Once a 

contestant has proven a confidential relationship ex'isted at the time of conveyance, the burden 

shifts to the grantee to prove that the contestant's conveyance was not the product of undue 

inf1uence~ Brooks, 339 S.C. at 489, 530 S.E.2d at 125. In this case, sirtce the transfer was by the 

fiduciary partially to the fiduciary without the true grantor's knowledge undue influence may be 

presumed. 
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." 

Underwood and Watson were in a confidential relationship at the. time of conveyance. 

First, the parties are related as mother and daughter. Although this Court has declined to hold 

that a familial relationship, alone, is sufficient evidence of a coniidential relationship, a familial 

relationship certainly supports an argument that a confidential relationship exists. See Hudson, 

288 S.C. at 196; 341 S.E.2d at 139. Second, Watson gave Underwood a power of attorney to usc 

if and when ~he became unable to handle her own affa,irs, this suggests Watson placed some 'trust 

and confidence in her to rnake decisions for her in case she had to be hospitalized. or unable to . 

carry out her affairs. This, alone, creates a fiduciary relationship. See In re Estate 0/ Cumbee, 

333 S.C. at 672-73, 511 S.E.2d at 394 (finding in will con~est that fiduciary relationship, which 

.' created the presumption of undue influence, existed between son' and mother where son had 

mother's power of attorney and managed her finances). "Uowever, the existence of a confidential 

relationship creates a presumption that the instrument is invalid, and the burden then shifts to the 

proponent of the instrument to affirmatively show the absence ofundu.e influence." Macaulay v. 

Wachovia Bt;tnk o/S.c., NA., 351 S.C. 287,299; 569 S.E.2d 371,378 (Ct. App. 2002) (citations 

omittecD.· . '·'A confidential or fiduciary relationship exists when one imposes 'a special confidence 

in another, so that:the latter, in equity an~ good coru,cience, is bound to act in good faith and with 

due regard to the interest of the one imposing the confi~ence." Cumbee, 333 S.c. at 672, 511 

S.E.2d at 394 (quoting Brown v. Pearson, 326 S.C. 409, 422, 483 S.E.2d 477, 484 (Ct. App. 

1997»).. The presumption of invalidity. in deed cases also applies to will cases. Howard v. . . '. . 

Nasser, 364S:C. 279,2:87,613 S.E.2d 64,68 (Ct. App. 2005); see Dixon v. Dixon,362 S.C. 388, 

398 n.7, 608 S.E.2d849, 854 n.7 (2005) ("[T]he analysis is the same regardless of whether the 

underlying document sought to be set aside on the grounds. that the plaintiff was unduly 

influenced is a will or a deed."); Restatement (Third) of Prop.: Wills and Other Donative 
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Transfers § 8.3 cmt. f (2003) ("A presumption of undue influence arises if the alleged wrongdoer 

was in a confidential relationship with the donor ... whether the transfer was by gift, tmst, will, 

will substitute, or a donative transfer of any other types. "). 

Most of this (and other) state's jurisprudence on the issue of undue influence involves a 

contestant seeking to set aside a will, rather than a deed, as does the case quoted above. See First 

Nat'l Bank oj Appleton v. Nennig, 285 N.W.2d 614, 623 (Wis. 1979) (holding that "undue 

influence in the execution an of inter. vivos conveyance is proved in the same way that undue 

influence is proved'in the execution of a will"); Lyons y. Elston, 98 N.B. 93 (Mass. 1912) 

(holding that the analysis is the same regardless of whether the underlying document sought to 

be set aside on the grounds that the plaintiff was unduly' influenced is a will or a deed). 

The trust should be sct'aside because Defendant Underwood used the power of attorney 
~,. 

as a vehicle to secure her ownihheritance and not for the benefit of her mother. The question of 

, fact inherent in the above issue'is whether or not Mrs. Underwood was acting in the best interest 

of lier mother when she created the irrevocable trust. If she was not acting for the benefit of her 

" .. mother, there is not valid trust created. Therefore, summary judgment is inappropriate in this 

case on this issue. 

Cross Motion for Summary Judgment 

Mrs. Watson has filed a cross motion requesting summary judgment on the following 

issues where there is no genuine issue of material fact and only questions of law: 
'" 

1. Where a deed purports to transfer her property to a trust rather than to the trustees in trust for 

the beneficiaries it is violation of South Carolina law and the deed is, therefore, void. 
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2. Where the power of attorney used her fiduciary powers to create an irrevocable trust that 

incorporates a fully revocable will properly executed by the principal and thereby, in effect, 

created a will in violation of the powers of a Power of Attorney under South Carolina law, 

"Summary judgment is appropriate when it is clear that there is no genuine issue of 

material fact, and that the moving party is entitled to judgment as a matter of law.'" City of 

Columbia v, American Civil Liberties Union, etc" et al., 475 S,E.2d 747, 748 (S.C, 1996). "In 

detennining whether any triable issues of fact exist, the evidence and all inferences which can be 

reasonably drawn from the evidence must be viewed in light most favorable to the nonmoving 

party." Id. The purpose of summary judgment is to expedite disposition of cases which do not 

require the services of a fact finder. Dawkins v, Fields, 580 S.E.2d 433,438 (S.C. 2003).' 

The Deed is Void as a Matter of Law 

Mrs. Watson argues that her real property located at 423 Free Bridge Road, Laurens, SC 

is not a part of the trust. A trust may be created by "transfer of propeliy to another person ~s 

trustee during the settlor's lifetime .... " S.C, Code Ann. § 62-7-401 (Amended 2005). A trust is 

defined as "the right, enforceable solely in equity, to the beneficia 1 enjoyment of property to 

. which another person holds the legal title .... "Black's Law Dictionary 1261 (8th ed. 2005). The 

proper form· required to deed property is set out in S.C. Code Ann. § 27-7-10 which specifically 

allows transfers from one person to another or others. The deed created by Mrs. Underwood 

transferred the property to the trust rather than the trustees. This .deed is void and of no effect and 

because legal title to the property was never .property conveyed by deed, the property remains 

owned by Mrs. Watson in fee simple. 

In Flinn v. Van Devere, 502. So. 2d 454 (Fla. 3d DCA 1986), the Third District concluded 

that realty owned by the decedent was not validly transfened to a trust she established during her 
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lifetime and thus remained an estate asset and the property passed under the residuary clause of 

her will rather than the trust. Id. at 454. The court held that the decedent's execution of a form 

instrument creating a standard inter vivos "living trust" of property owned by her and listed in an 

accompanying schedule was ineffective' with respect to the real estate described because the 

settlor did not, as is required, also execute a deed which conveyed the realty to thc trustees. Id. at 

455. (emphasis added). 

A POA Cannot Create a Will 

Mrs. Watson argues the power of attorney cannot create or prevent revocati9n of a will. 

Mrs. Watson's entire estate is at present controlled and withheld· from her by this trust. As 

discussed supra, the trust purports to make Mrs. Watson a lifetime beneficiary of the trust and the 

beneficiaries of her October 2006 will as the "estate" the residuary beneficiaries of the trust. 

A sane testator's right to dispose of his property as he chooses is prote~ted under 

common law. See Calhoun v. Calhoun, 290 S.E.2d 415, 418 (S.C. 1982). ("Even though one may 
. . . 

have unreasonable likes and dislikes and may act unjustly and even cruelly toward his family in 

.. . 

the disposition of his estate, still his will, :when legally expressed, must be supported. Therefore, 

the issue of undue influence should be resolved in the light of proposition that a sane testator has 

the right to dispose of his property as he chooses"). Only.the testator, or someone who signs in 

the testator's name in the testator's conscious presence and by the testator's direction, can 

execute· a will. S.c. Code Ann. § 62-2-502 (Amended, 2005). Wills are· freely revocable 

. instruments as there is no limitation on the right of a ~testator to revoke a validly executed will, 

except in the case of a contract involving a will. S.C. Code Ann. § 62-2-701 (Amended 2005). 

This code section specifically invalidates any presumptive contract not to revoke a will, ie. joint 

or reciprocal wills do not create a presumptive contact not to revoke a will. Id. 
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" 

The trust code does not provide to the trustee any power to execute a will for his agent 

See S.C. Code Ann. §§ 62-7-815 and 62-7-816 (Amended 2005). Furthermore, the code drafters 
, , 

specifically provided for incorporation of documents into a will, but not for a trust. Soutb 

Carolina Code Ann. § 62-2-509 (Amended 2005) provides for the incorporation by reference of 

any then existing writing into a will when the will is executed. However, no companion statute 

exists in th~ trust code, evidencing the legislature's inten~ not to provide for the incorporation, of, 

existing docum~nts-~nto a trust. . 

Mrs: Watson is being stripped of her right to determine the disposition of her est,ate after 

her death. Mrs. Watson does not desire to leave the bounty Qf her estate to those persons named 

in her will' of October 2006 as evidenced by her revocation of that will and subsequent codicil to 

. that will. Mrs. Watson executed a codiciLto the October 2006 will, naminlS her daughter, Sherry 

. Long, as beneficiary 'of her estate. However, the Circ~it Court held on the codicil did not modify 

the trust. If this' is the case, N aney Underwood has, in fact, as power of attorney, created a will or 

circUmvented the statute, which requires strict adherence to create a contract not to revoke, by 

incorporating a fully revocable wm in th~ irrevocable trust. Sh~ has pre:rented Mrs. Wats9n from 

passing her estate as she wishes; She ,has failed in her duty asboth a daughter ~nd afiduciary. 
'" 

A power of attorney as an agency device can empower the attorney-in-fact only with the 

ability to perform acts that the principal is competent to perfornl himself. However, South 

Carolina (as well as every other state) allows by statute the creation of a durable power of 

attorney, which remains valid despite the principal's subsequent incapacity. S,C. Code Ann. § 

62-5-501. In some cases when a durable power of attorney empowers the attorney-in-fact to act 

for an incompetent principal, the attorney-in-fact may attempt to revoke or amend a trust created 

by the settlor. Because the principal may have created the trust as part of an overall estate plan, 
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the trust's revocation or amendment would in effect change the principal's estate plan, South 

Carolina follows the generally accepted common law view that an agent cannot change a 
. , 

plincipal's will. See Moses & Pope, supra note 48, at 526; Restatement (Third) of Prop.: Wills 

and Other Donative Transfers § 8.1 cmt. k (2003). Essentially, Mrs. Underwood iS'attempting to 

do just that, by referencing the Will in the irrevocable trust which purportedly has title to all but 

nominal assets of Mrs. Watson s~ Mrs. Watson cannot change her will. 

This precise issue is addressed in Gagnon v. Coombs, 39 Mass. App CT 144, wherein an 

agent under a power of attorney violated her fiduciary duty of loyalty to her principal by 

conveying the principal's property to herself as trustee of an irrevocable trust, by refusing to 

obey the principal's direction that she reconvey the property to the principal, by failing to inform 

the principal of all relevant facts with respect to the transfer of the property and by her self-

dealing with respect to the conveyance and as such, the conveyance was therefore revocable and 

the agent was to reconvey the property to the principal. Nancy Underwood, the prior power of 

attorney at issue herein, was not granted the power to acquir~ interests adverse to those of the 

" pl1ncipal or to seek or derive personal advantage, profit or benefit from the agency or from any 
, , 

transactions undertaken pursuant thereto, just as in the case supra. Mrs. Watson did not have 

any knowledge that Underwood was acting in such capacity of power of attorney, and 

Underwood was only to act under such power if Mrs. Watson could not do so herself. "An agent 

is authorized to do, and to do only, what is reasonable for him t6 infer that the principal desires 

him to do in the light of the principal's manifestation and the facts as the agent knows of should 

have known them at the time he acts." Restatement (Second) of Agency § 33. An agency differs 

from the other fiduciary relations in the fact that it is the agent's duty to obey the will of the 

principal, to respond to the principal's directions. Restatement (Second) of Agency § 14,33,385. 
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' .. 

In no event must (the agent) act contrary to what ... the principal desires him to do," Id. at 

comment'a, "even if the principal's directions amount to a breach of the agency contract. Id. at 

§ 118 comment b. ' Underwood through the creation of the trust by utilization of the power of 

. . 
attorney, benefits personally from the creation of the trust directly opposed and communicated 

by 'Mrs. Watson. Underwood has breached her fiduciary obligations and unselfish obligations. 

The power of attorney did' not authorize Underwood with agency powers to gain personal 

advantage without Mrs. Watson's consent. 

, . 
To allow an agent to create an ilTevocable trust which references a freely revocable' . , . 

document, such as the October 4006 will, and thereby preclude the testator from revoking or 

modifying· the will, allows the agent to, in effect, execute a will by thwarting free revocation. The 

irr'evocable nature' of the trust is extended to the will in direct contradicti,on of the obvious 

protections written into the statute. It allows an agent to do indirectly what h.e· cannot do directly 

'and is in violation of both South Carolina law and public policy. 

'Plaintiff prays for an Order denying Underwood's Motion for Summary Judgme~t in toto 

and 'granting Plaintiffs Cross Motion for,Summary Judgment. 

Greenwooi South Carolina 
August J ,2011 
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'STATE OF SOUTH CAROMliA .... :-'.--_ ..... _ .. _.· ... ) ... -.~ IN THE COURT OF CO.M:M:ON PLEAS 
) JUDICIAL CIRCUIT 

COUNTY 0 F Laurens 
! Y~m W.l M.lr,f\ S3~qCASE NO.: 2010 -CP-30-0116 

) 
---,-W-=.:il~li_e_D-,-. --'W--=a.:.::ts.::..on"--____ .. -s'~!+! --{,Ci4E'-'-C~3u..OI-:---JA"?:_"lm 3 \ MOTION AND ORDER INFORMATION 

Plaintiff, ) FORM AND COVERSHEET 
vs. 

Nancy Underwood, et al 

) . 
) 

t .\URENS CQIINJfY 
c: l.. [~;-J)~fm-ctao1Q u ~\ T 

Plaintiff's Attorney: Defendant's Attomey: 
Edward S. McCallum, III, Bar No. 2149 B. Michael Brackett, Bar No. __ 
Address: Address: . 
PO Box 148 Greenwood, SC 29648 Po Box 100261 Columbia, SC 29202 
Phone: 864-223-8546Fax 864-223-8015 Phone: -- Fax __ 
E-mail: Other: E-mail: Other: 
WMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III) 
DFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III) 
DPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III) 

SECTION I: Hearing Information 
Nature of Motion: Motion for Reconsideration 
Estimated Time Needed: 30 minutes Court Reporter Needed: [glYES/D NO 

SECTION II: Motion/Order Type 
[glWritten m~tion attached . . 

OFo,m Mot;on/O,d" ~ ~ 
I h,reby mo~ ,f 0' ::£oobyth, court" "t forth ;0 th, .tt"h,d propo"d o,de<. 

'?vrz f ~ ' ... December 22,2011 
Signature of Attorney for [gl Plaintiff 10 Defendant Date submitted 

SECTION III: Motion Fee 
[gl PAID - AMOUNT: $ 
o EXEMPT: o Rule to Show Cause in Child or Spousal Support 

(check reason) o Domestic Abuse or Abuse and Neglect o Indigent Status o State Agency v. Indigent Party 
o Sexually Violent Predator Act o Post-Conviction Relief o Motion for Stay in Bankruptcy o Motion for Publication 0 Motion for Execution (Rule 69, SCRCP) o Propos~d order submitted at request of the court; or, 

reduced to writing from motion made in open court per judge's instructions 
Name of Court Reporter: __ 

o Other: 
JUDGE'S SECTION o Motion Fee to be paid upon filing ofthe attached JUDGE CODE --

order. 
o Other: Date: 

CLERK'S VERIFICATION 

Collected by: __ Date Filed: 
o MOTION FEE COLLECTED: $_ o CONTESTED :- AMOUNT DUE: $ 

SCCA 233 (1112003) 
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STATEOFSOUTHCAROLgjA. w, ~~r.,~SWP.'HECOURTOFCOMMONPLEAS 
. L, Nrl· , .. 1· ~) ... EIGHTH JUDICIAL CIRCUIT 

COUNTY OF LAURENS A) 10 3 \ 
::.0\1 DEC 30 : 

Willie D. Watson, 
Plaintiff, 

vs. 

L AURDiS COtJtHY 
['I r-;"~ OF C~URT 
". ." ) 

) 
) 

Nancy Carol Underwood individually and as. ) 
putative trustee of the Willie D. Watson Tmst,) 
John H. Watson individually and as putative ') 
tmstee of the Willie D. Watson Trust, ) 
Willie Dendy Lee Watson Irrevocable Trust, ) 
and Future and Potential Heirs of ) 
Willie D. Watson, ) 

Defendants, 
) 
) 
) 

----------------------------) 

PLAINTIFF'S 59(E) MOTION 
TO RECONSIDER, ALTER 

OR AMEND JUDGMENT 

Case No. 2010-CP-30-0116 

COMES NOW, Petitioner, by and through her attorneys of record and moves this 

honorable court pursuant to SCRCP 59(e) to reconsider its Order filed of record on December 

13,2011. As grolmds therefore, Plaintiff prays the Court to alter judgment as follows: 

1. The Court failed to make specific findings of fact where a deed purports to 

transfer property to a trust rather than to the trustees in trust for the beneficiaries it 

is violation of South Carolina law and the deed is, therefore, void. 

2. The COUlt failed to make specific findings of fact where a person under a power 

of attorney uses her fiduciary powers to create an irrevocable trust that 

incorporates a fully revocable will properly executed by the principal created a 

will in violation of the powers of a Power of Attorney under South Carolina law. 

3. The Court failed to make specific fmdings of fact where a Power of Attorney 

cannot lock an estate's distribution through a provision of an inevocable trust. 
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LEGAL AUTHORITY. 

When a party raises an issue at trial but the judge does not address the issue in the final 

order, the party must file a·Rule 59(e) motion on the judge's failure to address the issue in order 

to preserve the issue for appeal. Summer v. Carpenter, 492 S.E.2d 55 (S.C. 1997). 

Petitioner respectfully requests the Court to reconsider, amend andlor alter its ruling as 

set . forth in the Order including making specific findings of fact and conclusions of law with 

regard to the issues raised herein. 

Respectfully Submitted, 

December ;?~ 2011 

Greenwood, SC 

MCCALLU ZRS 
UVII---

EDWARD S.MCCALLUM, III 
PO Box 148 
Greenwood, South Carolina 29648 
Telephone 864-223-8546 
Facsimile 864-223-8015 

Counsel for the Plaintiff 
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State of South Carolina 

County of "Laurens 

Willie D. Watson 
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Nancy Carol Underwood, 
individually and as putative 
·trustee of the Willie D., 

Watson Trust; and Future and 
Potential Heirs of Willie D. 
Watson; 

) 
) Court of Common Pleas 
) 2010-CP-30-116 

Transcript of Record 

'July 14, 2010· 
Laurens, South Carolina 

B E FOR E: 

Honorable Eugene C. Gr~ffith, Judge. 

A P PEA RAN C E S: 

Edward McCallum, Esq. 
Attorney for the Plaintiff 

B. Michael Brackett, Esq. 
Attorney for the Defendant 
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2 

1 THE COURT: This is part of the case we began in 

2 Abbeville County. 

3 MR. MCCALLUM: Your Honor, yes, you did hear a motion 

4 in Abbevill~ County. If you recall I think you called 

5 this' the musical chairs case. 

6 THE COURT: Yes, I remember. Where do we stand on 

7 this one now? 

8 MR. MCCALLUM: Your Honor, the pl~intiff~ Willie D. 

9 Watson and counsel filed a petition to terminate the 

10 purported trust. That was filed on April 29th of this 

11 year. My understanding is that why we are here to today 

12 is to hear that motion. Just to give you a very brief 

13 background so that the record is clear. Ms. Watson who is 

14 Willie Dendy Watson, who is seated behind me in black and 

. 15 whi te, Your Honor . Ms. 'Watson has two daughters, Nancy 

16' Carol Underwood as well as Sherry Lon'g. Additionally she 

17 has a son who is John H. Watson. She was married to Mr~ 

18 John Watson, Sr., the father who has passed away. 

19 Subsequently, Your Honor, she granted a power of attorney 

20' to Nancy Underwood. Ms. Underwood acting under that power 

21 of attorney created a settlor on behalf of Willie Dendy 

22 Watson a irrevocable trust. That trust was dated the 

23 second day of April, 2009. I have copies of that trust 

24 for the Court. The trust which we believe, we believe 

25 that this trust is invalid from its inception, Your Honor, 
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1 for a number of reasons that aren't before the Court 

2 today. But for purposes of this argument, assuming that 

3 the trust document is valid, does validly create a trust 

3 

4 we are at this time moving for that trust to be terminated 

5 pursuant to code section 62-7-411. And I have a copy of, 

6 we have quoted it verbatim in our brief but I can pass up 

7 a copy of it for the Court so you can have it. Tq.at 

8 se~tion ~rovid~s in pertinent part a rion-charitable, this 

9 is subsection A, non-charitable i~revocable trust may be 

10 modified or.terminated with Court ~pproval upon consent of 

11 the settlor ·and all beneficiaries even if the modification 

'12 or termination is inconsistent with a material purpose of 

13 the trust .. ' A sett,lor' s power to consent· to a trust " 

14 

15 

modification or termin~tion may be exercised by an agent 

und~r a power of attorney only to the extent.expressly 

16 authorized by the power of attorney or the terms of the 

17 trust by. the settlor's conservator with. approval with the 

18 Court ,supervising the conservator if an agent is not so 

19 authorized or by the settlor's guardian with the. approval 

20 o~ the Court supervising' the guardianship of an agent is 

21 not so authorized and a conservator has not been 

22 appointed. We cite the balance of the section but 

23 basically what we have here is a situation where the trust 

24 in section two on page one ptovides this trust agreem~nt 

25 shall terminate upon the death of Willie Dendy Lee Watson 
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14 

15 
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17 

.18 

19 

20 

21· 

22 

23 

24 

25 

4 

and the proceeds remaining in the trust shall be 

distributed to the estate of Willie Dendy Lee Watson to be 

disposed of in accordance with the terms and conditions of 

her last will and testament dated October 5th, 2006 .. 

Subsequently Ms. Watson has executed a codicil to her 

October 5th, .2006 will. I will provide a copy which 

opposing counsel has previously reviewed and has agreed 

with the Court's permission to please seal this document 

in the record because we don't think it is appropriate for 

·public record as it is the present wjll of Ms. Watson. 

Your Honor, ,the settlor of this trust was Nancy Carol. 

Underwood acting through her 'power of attorney.of Willie 

Dendy Lee Watson. So the true party, the true settlor of 

the trust· was Ms. Watson. Under the terms of the codicil 

all of·-her assets shall be disposed of to her daughter, 

Sherry Long. I do not believe, there has not been raised 

and I ,think apparent from herdeposi tion that Ms.: Watson 

is fully competent despite' her age. She has'a good grasp 

of her estate, she understands who her children are, she 

understands the natural objects of her affections. It 

does notsee~ to be any reason to believe that she is 

incompetent and I don't believe that a section allegation 

has been'made by the defendant. Secondly, Your Honor, we 

were extremely careful during the execution of this' . 

codicil to insure that Sherry Long neither knew' that the 
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codicil was being executed nor did she have any idea of 

the terms or conditions of the codicil ~t any time pii~r 

5 

to its execution and to the best of my knowled~e the first 

she is hearing of it is here today in this courtroom. If 

the Court wishes to review it we also took the added 

precaution of having a video tape made of the executiqrr of 

this codicil jus~ so there would be no questions as ~o ~ny 

undue influence, dure,ss or competency. Addi tionally ~ Your 

Ho.nor, we had two physicians examine Ms. Watson prior to 

the execution of· her codicil to determine £hat ~he wa~ 

competent and I will be happy, if there is an issue to 

that effect,' to present 'the{r reports to the Court: Under. 
. . 

62~7-411 and in light of the affidavit which was attached 

to our'petition by Sherry Long, it is now agreed between 

the settlor, the lifetime beneficiary and the remainder 

beneficiary that the trust should be terminated. We also 

have attached to our petition the affidavit of Willie D. 

Watson which verifies' the execution of her codicil,· states 

that ,she had no intention to create the trust and that she 

has no intention at this point of changing her will. We 

believe that there are other reasons, of course, that the 

trusts are invalid. But even assuming· its validity today 

it is clear that all of the criteri~ df62-7-411 have been 

met and that we are now seeking the Court's approval to 

terminate this trust, have all funds returned to Willie D. 
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Watson in her individual capacity. Thank you, Your Honor. 

THE COURT: Mr. Brackett. 

MR. BRACKETT: If it please the Court. What the 

plaintiff is proposing to do, Your Honor, is to use a 

codicil to circumvent the express, explicit terms of the 

trust. And I submit to you for reasons that I will get 

'into the law does not permit that under these 

circumstances. Now, although we are here' only on the 

question of whether the codicil can affectively be used in 

a way that it is being attempted Mr. McCallum has gone 

into some of the background of the case for context· 

purposes so I will'do the same just to give Your Honor a 

fiavor of what is going on here. The an~ by the way, you 

should have before you, Ybur Honor~ the defendant's r~turn 

15. to this motion. It;has five exhibits attached to it that 

;'" "":1.6 relate to the relevant documents in this case for easy 

17 reference. The power of attorney that Ms. Watson, the 

:18 plaintiff, gave to my client, Nancy Underwood in October 

19 of'2006 is one of those exhibits. That power of 'attorney 

20 is very broad, it gives to the agent explicitly, you don't 

21 have to apply anything, it is set out in there very 

22 clearly that the agent may establish a trust, revocable or 

23 irrevocable and can put any or all of the plaintiff's 

24 assets into that trust. It also has an explicit gifting 

25 provision that allows gifts to go to anybody in the family 
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including the agent. It gives the agent the authority.to 

essentially to sell ariything the plaintiff owns. The 

point being that the disposition of the plaintiff's assets 

were'very,broadly granted to the agent in the.power of 

attorriey. Now if we jump forward to April 2nd of 2009, on 

that date the trust agre~ment that is the subject.uf this 

motion was executed.' By the way, all of the relevant 

documents that Ms .Watsori has and that are somewhat. an 

issue in this instance, that would b~ the po~er of 

attorney. :and the will that were executed in Octob~rof 

2006an~ the trust that was executed in April of 200~ wer~' 

all p~epar~d by the plaintiff's lawyer~ Ri~hard To~n~end, 

.longtime practicing lawyer here in Laurens. Now, the 

~ tiust agreement itself and I forget exactly which ~xhiblt 

it is but it is ~ttached. The trust agre~ment itself, it 

speaks ~or' itself,in'~ectionfour~ expre~~ly provides 

that thi~ trust is irievocable·and it may not be amended 
. , " 

bYanYQne. No conditions,. no, trap doors, ·it simply says 
, . 

you can't do it. ~ow, of course that provision of·the 

trust does not trump sect;i.on 62-7"':'411. But· what .it says 

is, absent satisfying the conditions of the stat,ute nobody 

else can change, modify, terminate, do anything ·to the 

terms of this trust. Now, to amend the trust, according 

to 62-7-411 requires two things. It requir~s of the Court. 

and it requires the consent of all of the beneficiaries .. 
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1 Question, who were the beneficiaries on April 2nd, 2009 

2 when the trust was created. By the terms of the trust and 

3 by the affidavits attached to the return we know those 

4 beneficiaries were John·Watson, Sherry Long, Nancy 

5 Underwood, five grandchildren and three 

6 great-grandchildren, four of those grandchildren and 

7 great-grandchildren are minors. That is the universe of 

8 beneficiaries originally named in the trust. Now how do 

9 we know they were named in the trust. Because the trust 

10 incorporates in section three, I think it is, that upon 

11 the termination of the trust the remainder beneficiaries 

12 are those people who would be 'named in the plaintiff's 

13 last will and testament dated October 5, 2D06. It doesn't 

14 set 'th~m out by name, it incorporates the la~t will with 

- 15 the plaintiff for the purpose of identifying the remaindei 

16 beneficiarieS of the trust which of course raises the 

17 doctrine of incorporation by reference. I have set all 

18 that'out, Your Honor, in the return. Now, it is important 

19 I think for the 'Court to realize that the trust 

20 incorporated the October 5, 2009 last will. It did not 

21 incorporate that last will plus any subsequent amendments 

22 to that document or to include any subsequently executed 

23 codicil. It said, that will. It was incorporated at a 

24 particular time that was April the 2nd, 2009 for a ' 

25 particular purpose, that being to identify the people who 

. 
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1 would be the remainder beneficiaries of the trust and for 

2 no other purpose. ' So the trust itself that says, I am 

3 incorporating a document that we know exist and we know 

4 what the terms are and that, we are just pulling that 

5 language out of the will and plugging it into the trust. 

6 That is the way the doctrine works. Now, in order to, in 

7 order now and you have to look at this in terms of a 
--- .. --

8 snapshot of what the situation was on the day the'trust 

9 was created. And so we know·on that date who the various 

10 cast and characters were, who had an interest in the 

11 trust. Either that was a lifetime beneficiary, that would 

12be·the plaintiff or as rema~nder beneficiaries, that would 

13 be the eleven persons who I identified for the Court. 

14 No~, in order to even modify the trust, they-are here to 

15. terminate, okay. And in so doing they are here to get the 

16 Court to approve the modification, it is a two-step 

17 process. But they have to have.~~e consent o£ all of the 

18 eleven, actually twelve, including the plaintiff, twelve 

19 beneficiaries. They presented the consent of two, the 

20 plaintiff and Sherry Long. Where is the consent of the 

21 other nine, they don't have it. And they are trying to 

22 use this idea of, well, let's change the. October 5 will to 

23 reduce the' number of beneficiaries from eleven to nine, I 

24 am sorry, from eleven to two. So that all that we would 

25 have to have would be the two people to consent. Well, my 
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point is, the modification itself requires the consent of 

all of the beneficiaries. Remember we took that snapshot 

back on April the 2nd of -2009 and we have that pool of 

beneficiaries. In order to change the trust in any 

respect requires the consent of all of those people. They 

only have the consent of two. Now, the argument then 

would be that, well, when you put in there, when you put 

in the trust that it was governed by this last will you 

implicitly understood that that will could be later 

changed by a codicil. Well, the tru~t doesn't say that, 

very easily coul~ h~ve said that but it didn"t. And the 

argument, the other argument that I make is th~ fact that 

once a will is changed by a codicil, a subsequently 

executed codicil it no, longer retains its identity as the 

original will. In other words, ,when this codicil was 

signed in January of 2010 it really no longer retained its 

identity as to last will and testam~nt dated Octobei 5 of 

2006 because in the return on page, basically pages 9, 10 

and 11 I point out to the Court that a corporation by 

reference can apply to a document that is in existence on 

the date that the document incorporates document number 

two. The codicil wasn't in existence on April 2nd of 

2009. Th'erefore the terms of the codicil could not ·be 

known therefore the settlor,the trustee, the parties 

'could not know what the terms of the codicil would be and 
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1 that would fall outside the scope of the agreement to 

2 establish the trust. What he is trying to do now is to 

3 use a later codicil that had a retroactive effect to go 

4 back to modify the trust which cannot be done .without the 

5. consent of eleven beneficiaries. Now,.I have also pointed 

6 out, Your Honor, in the return and this is found on page 

7 12 of the return this question of timing. How does a 

8 codicil affect the will to which it is ann~ied and does 

9 the will spring forward to assume the date of the codicil 

10 or does. the codicil go back and retroactively take the 

. 11 dat~.of the will. The law says that when a will is 

12 a!TIended .by a subsequent codicil that they both are treated 

13 as one document and they are treated as though both had 

14 been executed at the time of the codicil. And I set out 

15 many South Carolina cases that say that. So where the 

16 plaintiff attempts to use the codicil retroactively, to go 

17 back and chang~ everything. after the fact the law says, 

18 well, you really can't do that. The codicil actually, the 

19 will actually moves forward· and attaches itself to the 

20 codicil. So what we end up with is a testamentary 

21 instrument that really has the affective date of the date 

22 that the codicil was executed. And according to the copy 

23 that has been handed up that would be January the 12th of 

24 2010. So the codicil cannot be used in the way that it is 

25 purported to be used in this case. Now, the doctrine of 
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incorporation by reference which I think is central to 

this case because that is exactly what the trust did, says 

that you cannot incorporate terms that do not y~t exist or 

are not known at the time 6£ the in6prporation. That is 

where the big hurtle is in this case, where they are 

simply trying to say we can run and do a little in 'and 

around on th~ irrevocability and the 1act that the trust 

cannot even be amended, we will do this little in and 

around. Ac~6rding to the cases ~hat I have cited you 

dm It do that in this case~ I have cited a North Carolina 

case, it is simYlar,' it is not identical. It involves the 

actual execution of a's~con~ will, not a codicil, but the 
, '. > • 

exe6ution of a second will where the first will had b~en 

~ctually in60rporated or part of th~t first will had been. 
, " 

incorporated into a trust.. And the ques'tion was, did the 

revocation of will number one by the execution 'of wi'll 
-, 

: number two in any' way affect the operation: ,of the trust. 

. And the North Carolina Court said, noi t . doesn It . Will 

~umber one was incorporated for a purpose; it was 

- incorporated pursuant to the terms as they 'existed \.in that 

document on the date of incorporation and the'fact that 

that document was later revoked doesn I t· 'affect the trust, 

it, 'affe'cts the probate' estate, arid' how the probate assets 

are later'going to be administered. But the fact that a 
" 

new will sort of took its place does not in and of itself 
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1 cause it to sort of step in in lieu of the terms of will 

2 number one. An incorporated document, Your Honor,' is a 

3. snapshot, that is what it is. It gets plugged in at that 

4· point ·and that isth~ end of that. 

5 THE COURT: What you say or what. you are arguing is 

6 is that ,more 6r less, ~codicil being execut~d doesn't 

7 . change ~h~' t~ust. T,he trust will 'continue at Ms. Watson's 

8 .. '--death' and the ti'ust wlilbe--distributed pursuant t6th'e -- -
l.,·· 

9 terms of th~ codic~l/will dated January of 2010. 

10 MR. ' BRACKETT: No" sir. The trust!'1ill continue, 
- . 

11 will always be distributed accord'ing to, the,terms 'of th~' 

12 . 'Od:ober.5," 2006 wilL" Ms., Watson 's probat~ est~te' will be 
. " ~ .. -.' , , 

13 admini·s.tered anddistribtited according· tow~~tever ,her 

14..' ,iast will qnd testament is in effec.t on the day of her 
,. (. 

15~ , 

, ,16 

17 
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des~h. So she can change the testamentary document ~n6~n 
- . 

. as the~al:3t will thc:xt governs distribution,,.administration 

?f.the ,prQbatea~sets. What we are ~alking ab~ut he~e ~re 

trust assets. And the fac:t 1:=,hat th~wili ,the,term's of 

that will, the, rem,aindei:- ben~ficiaries identified in" that 

~ill, that that has been plugged into and incorporated in 

the trust~ that doesn't change~ She could have signed a 

brand n~w will, tptally revoked the old one~ the same 

result. ,The ,codicil works exactly the same as this 

revocation by riew.will,ina North Carolina case. Theyare 

~rying to use it the same way. And if the total 
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1 revocation doesn't work then a simple amendment doesn't 

2 work either for the same reasons as set out in that 

3 opinion. 

·4 THE COURT: All right. 

5 MR. MCCALLUM: May I respond, Your Honor? 

6 THE COURT: You may. 

7 MR. MCCALLUM: Your Honor, I am reading from page 21 

8 of the transcript of the Abbeville hearing that we had 

9 had. And Your Honor recognized this issue very 

10 succinctly. Your Honor 'stated, if your client changes her 

11 will and leaves ·the beneficiary to the societ~ against the 

12 cruelty prevention of animals ~nd leaves all of the kids 

13 out and these trustees do not act appropriately then that 

14: beneficiary would hav~ a cl~i~ against. them for delving 

. 15 -" out money to your client pending the terms of the trust, 

16 is that right. I answered, by the. same token; ·Your Honor, 

1~ she could leave it to Sherry Long and her" codicil which is 

18 precisely the person they say they are trying .to protect 

19 it from. There is no reasbn to have the trust at which 

20 point Mr. Brackett commented, there is a protection,· 

21 predeath is what we are interested in. And I think that 

22 very well frames this issue that is before the Court. 

23 Now, if we are talking about trying to do something by the 

24 backdoor that youcah't do through the front do6r that is 

25 the entire problem with this case. What is happened here 
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1 is Ms. Underwood knew that she was going to be 

2 disinherited--

3 MR. BRACKETT: Yoru Honor, please, we are not here 

4 about the validity of the trust. We are here about the 

5 operation of the codicil; what effect if any it has on the 

6, trust. 

7 MR. MCCALLUM: I am merely trying to respond to the 

8 context,laid out, Your Honor. 

9 MR . .BRACKETT: Page one of the motion itself says 

10' that. That we are assuming ,for purposes of this hearing 

11 tha,teverything was validly signE?d. 

12 MR. MCCALLUM: The point being, Your Honor, that a 

13 powe~ of attorney cannot create a will. ~hat ts bla6k 

14 letter law. A power of attorney can nei~her modify nor 

15 create a will., What in effect has happened here is 'that 

16, power, of a.ttorney ,has, been used to creat'e a trust' tha:t now, 

17 at least the defend~nt's positi6n is the will,.referenced 

18 in the trust cannot be modified. There isa couple of 

19 p~oblems with that and if you tak~ a look and I don't kno~ 

20 if,Mr. Brackett provided a copy of Wheeler v. Queen, the 

21 North Carolina case that he is talking about. 

2,2 THE COURT: I have got the cite in thi s memorandUm. 

,23 MR. MCCALLUM: What happened there, there was a deed 

24 to property that placed the property in trust for the 

25 benefit of the grantor during life and then to some, the 
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1 trustee during his life and then on to the grandchildren. 

2 The difference between that case and this case is 

3 specifically found on page 197, number four. And this is 

4 the exact l~nguage of that trust. Upon the death of 

5 Myrtle P. Wheeler this trust shall terminate and the 

6 truste~ shall be discharged and all of the property which 

7 remains in the trust estate including the corpus and 

8 accumulated income, if any, shall pass as directed, shall 

9 pass as directed under the terms and provisions of the 

. 10 last will' and testament of Myrtle P •. Wheeler dated 

11 February 26th, 1986, which will as incorporated herein by 

12 reference. Now, the North Carolina court made a great 

13 distinction and they went to great lengths to make this 

14 distinctibh;And in fact they ev~nagreed with what the 

15 -'. trial Court had done in substance but remanded the case 

1,6 
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back' to 'the trial Court because they made the distinction 

that that language did not mean that the corpus of the 

trust passed through the will. They said that language 

meant that the directions contained in that will were to 

be used to distribute the corpus of the trust. We have 

different language. The language in this case says this 

trust agreement shall terminate upon-the death of Willie 

Dendy Lee Watson and the proceeds remaining in trust shall 

be distributed to the estate. It doesn't say that it 

shall be distributed pursuant to the terms of the will. 
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1 It says .it shall be distributed to the estate of Willie 

2 Dendy Watson to be disposed of in accordance with the 

3 terms and conditions of the will. Very different 

4 language. It is ~ great distinction because if you·look 

5 at Mr. Townsend's deposition on page 60 of his deposition 

6 and I am sorry,·I just got the transcript, Your Honor, and 

7 I haven't had an opportunity to make copies but I will. 

8 . THE COURT: Okay. 

9 MR. MCCALLUM: ·Line 17. Did you ever advise Ms. 

10 Watson or Ms. Underwood and understand that Ms~ Watson was 

11 not ~~are, there is no evid~nce.that Ms. Wats9n. was ~ware 

12 that this trust was being created. The testimony was that . ~, ~ . 

13 Ms. Underwood, taking the power of attorney,.wentto Mr . 

. 14 Thompson' s .. office and had the trust: done.. So' in that 

15 context I asked, did you ever advise Ms. Watson or Ms. 

16 Underwood that because the will was cited as being the 

17 distribution for this trust that the will could be 

18 modified by podicil? 
1. 

19 Answer. I think I told Ms. Watson, as long as she 

20 had her faculties could change her ~ill or modify it. 

21 Question. And you told them at the time that the 

22 irrevocal;:>le trust agreement was drafted? 

23 Answer. I feel certain I did because I had to 

24 discuss the fact that I had in preparing the trust to 

25 designate the beneficiary, an ultimate beneficiary, it 
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couldn't just be left hanging in the air. 

Question. But could you, I am sorry, but you could 

in fact have taken'a look at the last will and testament 

that had been executed in your offic~ some th~ee years 

prior and actually tracked the language out of the will 

and made that to be the contingent distribution of the 

'trust property, couldn't you? 

Answer. That would have taken away Ms. Watson, I 

mean Ms. Watson's right to make a change to her will which 

~as not my intention. 

Your intention ~as just to take away her right to be 

able to control her property in anyway other'than through 

her,will? 

My ,intention was to set up an instrument that would 

protect her if something happened to her attorney in fact 

whom she had expressed a great deal of confidence in to 

me. 

So it is clear that even Ms. Underwood, as the power 

of attorney, having explained to her that the codicil,of 

the will'could'change the beneficiaries of the trust. 

MR. BRACKETT: Object, Your Honor, that is not what 

that says. And I would object to his interpretation of 

that. 

MR. MCCALLUM: I will make a copy and it says what it 

says, Your Honori and it can be interpreted any way the 
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Court feels is appropriate.! think it is ve~y cle~r that 

Mr. Thompson could have very easily set forth the 

beneficiaries directly as set forth in that will th~t he 

admits he had a copy of in his office ..He didn't, he left 

it to the estate and that is critical, Your Honqri the 

fact that the corpus will pass to the estate. The trust 
~ j' 

n6r the po~er of attorney can control the ~state,. The 
" 

only thing that',can control the estate is the last will 

and t~stam~nt: And ,that very clearly is modified by, this 

codicil. Therefore we have to look, not at snapshooting 
j 

,time but we have to 'look at who the actual ultimate 

beneficiaries,ofthis trust a~e. The only person who has 

control of her estate is ~~. Watson. Nobody else,not by 

,virtue of an irrevocable po~er of attorney, ,not bY,.'v.irtue 

'9f,an irrevocable trust" does anybody 'else have contiol 6f 

her. esta'te. She has expressed her intentions with regard. . . ~ . . 

to that estate, she has done.so properly in a valid 

documeI1t~ .And even if the Court !:ihould determine that the 

19, estate is riot the true party in interest, .the beneficiary 

20 of that estate· certainly is. And Ms .. Sherry Long has 

21 provided the Court with an affidavit as to her position on 

22 that as the beneficiary. Therefore, Your Honor, we 

23 believe that even Wheeler v. Queen which is the case that 

24 .is clearly most re~ied upon by the defendant in this case 

25 and when you read that case carefully they say, in 
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1 conclusion, we agree with the trial Court that the trust 

2 corpus passed to the petitioner upon Ms. Wheeler's death. 

3 However, we remand to the trial Court with the 

4 recommendation that it altered the language of its 

5 judgment to clarify that the trust corpus did not pass 

6 under Ms. Wheeler's will but it passed according to the 

7 1990 trust deed whose "terms included provisions of the 

8 1986 will incorporated therein by reference. Perhaps it 

9 is a little more than schematics but we would clarify that 

10 what survived in revocation of all other wills and 

11 codicils by the 1992 will was not a will but rather the 

12 original amended trust deed. We are not seeking to amend 

13 'the terms of the trust, what we are doing is saying that 

14 the estate is the, ultimate beneficiary, the'beneficiaries 

15"; of the estate agree ~ith the settlor and the lifetime 

, , 16' :.. ...... beneficiary that there is no longer a reason under 

17 62-7-411 for the trust to remain in existence and seek the 

18 Court's approval to terminate the trust. 

19 THE COURT: All right~ I would like to scan that 

20 language of that deposition and send Mr. Brackett a copy. 

21 MR. BRACKETT: It is attached. Mr. Townsend's 

22 deposition is attached as exhibit 5 to the return. It is 

23 in there. 

24 THE tOURT: Okay. 

25 MR. BRACKETT: Your Honor, the language of the trust 
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1 says that upon termination the trust assets will be 

2 distributed to the estate to be governed by the terms of 

3 the last will and testament dated October 5, 2006. The 

4 trust instrument cannot control the probate of the estate, 

5 it just can't. Mr. McCallum said so,. I agree with that. 

6 In order for the disposition of the assets to work out the 

7 way he suggest, that means that that part of the trust, it 
_. --. 

8 says to be disposed of in accordance with the terms and 

9 conditions of her last will and testament dated October 5, 

10 2006. That term gets written out of the trust. It is as 

11 .if it is not there. All he is saying is, the estate, the 

12 beneficiary trust pay it over to the estate. Whatever 

13 will governs the probate estate, we know the trust can't 

14 se.rve in that cap~ci ty, so whatever will governs the 

15 probate estate then gove~nsthe disposition·of ~he -trust 

16 assets. That is not the intent of the trust. When he 

17. says that they don't want to amend the trust, that is 

.18 exactly what they are doing. 

19 THE COURT: He don't want to amend, he wants to 

20 cancel. 

21 MR .. BRACKETT: Well, he has got to amend it before he 

22 can cancel it. That is the problem. There were in 

23 existence on the date of trust creation that pool of 

24 beneficiaries. He now wants to alter the trust to reduce 

25 that number and to change the identity of the people who 
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1 would otherwise get the trust, who would be entitled to 

2 get the trust assets upon the termination of the trust. 

3 That is the ultimate objective of the plaintiff in this 

22 

4 case. Before she can terminate she has to modify. Either 

5 case requires the consent of all of the beneficiaries and 

6 they don't have it. 

7. MR. MCCALLUM: Yoru Honor, I don't know how much more 

8 clearer it could be. On line 12, page 61 of Mr. 

9 Thompson's deposition. 

10 THE COURT: What page? 

11 MR. MCCALLUM: Page 61, line 12. 

12 But that would have taken away Ms. Watson, I mean Ms. 

13 Watson's right to make a change to her will which was not 

14· my intention. 

15 I don't know how more clearly the intention could be. 

16· And he says that in the context of his discussion with Ms. 

17 Underwood who was acting under the POA as the settlor. 

18 MR. BRACKETT: But we don't claim, Your Honor, that 

19 Ms. Watson doesn't have the right and ability to change 

20 her will. She could have written a new will every day, 

.21 after April 2nd of 2009 she could have changed her will 

22 every single day after that. But the point being, the 

23 trust remainder beneficiaries would have still been 

24 determined by the terms of the October 5, 2006 will as it 

25 existed on the date the trust was created. Changing the 
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1 will doesn't change the trust. That is the point of the 

2 argument, it can't. It is incorporated by reference. It 

3 is just a shorthand way that people do ,it. It is a 

4 doctrine that has been recognized by the Courts forever. 

5 So the fact that he didn't just take it out, each 

6 individual line or each individual name doesn't matter. 

7 They just took it out in order, took out that portion of 
-

8 the will to name the remainder beneficiaries incorporated. 

9 MR. MCCALLUM: And I agree one-hundred percent with 

10 Mr. Brackett if that is what the trust said. But it 

11 doesn't. The trust says that the corpus is to pass to the 

12 estate, it does not say that th~ corpus is to pass 

13 pursuant to the terms of that will. 

14 MR. BRACKETT: That is the language he k~eps l.eaving 

15 off, is the second part nf that sentence in that trust 

'16 provision. 

17 THE CQURT: I understand both of y'all's argument. I 

18 am going to read a little while. I am on the issue~ I 

19 have got that. I will, let me read over this stuff a 

20 little bit and I will let you know.' That is what I am 

21 going to do. 

22 MR. MCCALLUM: Thank you. 

23 MR. BRACKETT: Thank you. Your Honor, while we are 

24 here, there is a motion that we have recently filed that 

25 has to do, by the way, with the deposition of Mr. 
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1 Townsend's and with another attorney. And it is going to 

2 impact how this case progresses. At their depositions 

3 matters of attorney/client privilege came up and were 

4 asserted and certain ques~ions were not answered. I have 

5 sort of spelled those out in the motion. I don't want to 

6 argue it here, I am just trying to see if there is some 

7 way we can. get this thing on a roster for a hearing pretty 

8 soon so we don't have to wait a long time because it does 

9 affect how this case progresses. I don't know if you have 

10 

11 

-
any control over that or not. 

THE COURT: How long will the motion take do y'all 

12 think? 

13 MR. MCCALLUM: Depending on how you rule on this it 

14 may not be necessary at all; 

16 

TaE COURT: J could guess Y9u were going to say that. 

MR. MCCALLUM:, And to be honest with you, Your Honor, 

17 if you recall you granted us $5,000.00 dollars out of the 

18 trust for the prosecution of this case. 

19 . Straightforwardly, Your Honor, we are out of mo~ey. We 

20 are long out of money. And I hate to spend a bunch more 

21 m6ney while ~aiting your ruling. 

22 MR. BRACKETT: We are not going to do anything until 

23 you rule. There is really nothing to do in the interim. 

24 MR. MCCALLUM: It is going to take a bunch more 

25 depositions. 
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1 THE COURT: . I will make a note in the file that as 

2 soon as the ruling is made on this we need a subsequent 

3 motion hearing scheduled. And most likely you are also 

4. asking for a little more money from the trust. 

5 MR. MCCALLUM: It is going to be significantly more 

6 money I .am afraid. 

7 THE COURT: All right. 
-. 

8 MR. MCCALLUM: Thank you, Your Honor. 

9 MR. BRACKETT: Thank you, .Your Honor. 

10 *** END OF REQUESTED TRANSCRIPT. OF.RECORD *** 
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1 THE COURT: Tell me, we did discuss in-chambers, who 

2 filed first? 

3 MR. MCCALLUM: Mr. Brackett did, Your Honor. 

4 THE COURT: I believe Mr. Brackett will proceed. 

5 MR. BRACKETT: Thank you~ Your Honor, Mike Brackett 

6 representing the defendants. This is a Laurens County 

7- case that we pr~tty much appreciating you. agreeing to hear 

8 today here in Newbeiry. Yobr Honor,- just a couple of 

9 housekeeping matters. We are here on cross motions for 

10 summary judgment so I need to make clear for the record 

11 

12 

13 

exactly what submissions are being-~ade or have been made 

that would be before th~ Court for ~~rposes of these 

motions. Previously submitted to the Court at a prior 

14 hearing was the sealed deposition transcript of Richard 

15 Townsend's~ lawyer in Laurens. Since that time we have 

16 reopened his deposition,-he gave a second, had a second 

17 session I guess you would say and I would now hand up to 

18 the Court the sealed transcript of Mr. Townsend's, the 

19 completion- I guess of his deposition. I would also offer 

20 to the Court a couple of things that are already in the 

2i record, that would be the affidavit of Nancy _Underwood and 

22 the affidavit of John Wats6n. Those were submitted to the 

23 Court previously as exhibits to the-memorandum of law in 

24 the prior proceeding in Laurens. I have copies if the. 

25 Couri would like to have those but they are already in the 
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1 record. 

2 MR. MCCALLUM: Your Honor, I would just to save a 

3 li ttle time. I. am not aware there being any significant. 

4 factual disputes that the Court may have to inquire into. 

5 I haven't heard Mr .. Brackett's full argument. But Ith{nk 

6 we all pretty much agree on the sequence of ,events and 

7 what happened. 
..0--, ______ _ 

8 THE COURT: 'Having heard the arguments s~veral times 

9 I am pretty aware of how this thing originated. 

10 MR. BRACKETT: Pardon me? 

11 THE COURT: I think I am fairly apprized :of how this 

12 tping originated and how we'got here . 

13 . MR. BRACKETT: Just for the record, because"sometimes 

14 the Appeals Court, .. if anybody takes .it to appeal they get 

15 a littl~ picky about. what is before the trial Court. And 

16 so,~ just,. I am touching all of the bases if you know what 

17· I mean. 

18 

19 

THE Co.URT: Yf!;s" sir. No problem .. 

MR. BRACKETT: We would also ask the Court to .. 

20 consider its prior order of October i, 2010· in this case. 

21 The last will and. testament of Ms. W~tson date~'Octqb~r 5, 

22 2006. The durable power of attorney signed by Ms. Watson 

23 October 5, 2006 and the trust agreement that is in dispute 

24 in this case dated April 2nd, 2009. All of those have 

25 been placed in the record in prior proceedings. 
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1 MR. MCCALLUM: Yes, Your Honor, the only obj~ction or 

2 comment I might have about those is I think the Court is 

3 going to ~onsider the October 2006 will and it also'needs 

4 to have at least available for its consideration the 

5 codicil to that will which was also previous~yentered 

6 into the record in prior arguments. 

7 'THE COURT: I think that would 'be appropriate: . 

8 MR. BRACKETT: Your Honor, the defendants motion ask 

9 that the Court rule as a matter of law that the power to 

10 create an irrevocable trust is a power that a principal 

11 may delega~e to an agent as long as it is expressly 

12 authorized in writing in'the power of, attorney. The' 

13' plaintiff's cross motion for summary judgment is, based on 

14 our conversation in-chambers is not quite according to Mr. 

15~ 'M6Callum,. is not ~uite th~ reverse of my motion but ,is 

1~'-' very closely related to it. But in this particular case 

17 and I have made available to the Court previously my 

18 memorandum of law in this case. And before I forget I 

19 have, and I sent it by computer, I have now signed'one and 

20 will pass up an original for the Court's file. 

21 MR. MCCALLUM: To not interrupt Mr. Brackett but it 

22 is our reply and brief in opposition and our cross brief. 

23 THE COURT: And I told both of y'all· in-chambers that 

24 I have reviewed the memorandum this morning in-chambers. 

25 I came in very early this morning before everyone was ,out 
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here, it was nice quiet time . 

MR. BRACKETT: Your Honor, the real thrust of,my 

argument is contained on, starting on page 7 of the 

memorandum dealing with powers with'respec~ to trust is 

the general. law as set ·out in Treatise, (phonetic), and 

,seve~al cases that the power to create a trust, whether' 
':' , , , ' -. 

5 

revocabte or irrevocable'is a power that.may be delegat~d 

.. by ~.principalto~n agent if it is expressly auth6~ized 

in writing. NOW, there is no South Carolina case that 

~ays that but there' is a South Carolina case that speaks 

to that~sa~e general subject on the questi~n of whether an 

agent may make a gift of assets that bave been plac~d in 
. '.' 

the·agent!s care and:~ossession. That is the Fender ca~e . 

. And South Carolina has adopted in.the Fender case the rule 

that an agent may not. make a gift to himself or to third 

parti~s of the principal's assets unless that authority is 

'expressly set ·forthinwrit~ng. So the idea that an agent 

under a power 6f attorney.could create a tiust· which 

according to th~ law as I have cited in irrevocable trust 

is a gift, it is a form of gift. So the fact that this 

~ ~articular trust in thiscas~, I am sorry, this particular 

power of attorney in this. case authorizes expr~ssly both 

the creation of a trust, an irrevocable trust .and also 

allows the agent to make gifts to members of the family 

irtcluding to the agent herself, those two provisions 

142 



1 

2 

3 

4 

5 

6 

7 

.8 

9 

10 

" , 
"" 11 

12 

13 

14 

15···· 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

6 

taking together pretty much covers the waterfront in this 

case. And would be consistent with law from other 

jurisdictions that the agent could create an irrevocable 

trust, fund that trust which would be the equivalent, 

functional equivalent of a gift because authorized to do 

sO,by the power of attorney. We are ju~t asking the Court 

to rule as a matter of law that that is ~ermissible, th~t 

the law would permit that sort of transaction if in 

writing. Now,. I can wait until after Mr. McCallum argues 

to mention issue number two which is the deed since he 

. raised that. 

THE COURT: I think I will let you respond to that 

and let him go on his sufficiency of the deed or the 

grantor, grantee and the'deed. 

MR. MCCALLUM: Your Honor, we don't deny that a power 

of attorney has the ability to create a trust revocable or 

irrevocable when that power of attorney grants that 

authority to the holder of the power of attorney which is 

in this power of attorney document that is before the 

Court. That's not .the argument. The argument is or the 

question that is really before the Court is what duties 

does the power of attorney have in exercising that 

authority. If I grant Mr. Brackett my power of attorney 

to create an irrevocable trust, call him ~p or ask him to 

come to my office and say, Mike, I am going out of the 
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1 country, I want to create an irrevocable trust for my 

2 . children, here are the assets I would like for you to put 

3 in it, give them a power of attorney allowing him to do 

4 that there is not an issue here. That is well within the 

5 grant of the power of attorney. That is not the case that 

6 is before you. There is absoluteiy no dispute af the fact 

7 that M~. Watson, the owner of the corpus in the trust had 

8 . no knowledge that -the -trust had been created, was going-t·o 

9 be created or what properties were p~~ced in the~. And as 

10 soon as she found out that this had occurred she revoked 

11 the power of attorney and shortly th~reafter filed this 

12 action·for recoveiy.of her property which includes without 

13 argument her home to the extent the Court may decide .this 

14 deed issue today, her automobile and all of her cash 

15 assets at the time, all of her CD's is what they were. 

16 She had a very minimal amount of money that came in 

17 because of her social security. But the vast polt of her 

18; estate, everything that she owned· was plabed into this 

19 trust. Your Honor, a power of attorney creates an agency 

20 relationship and as an agency relationship there is a duty 

21 there~ there was a duty, both a fiduciary duty as we call 

22 it for shorthand but what we are really talking about is a 

23 duty of loyalty_ And a principal may be authorized to do 

24 as but the principa~ is required to only act, I am sorry, 

25 the agent is re~uired to only act within the authority and 
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the scope that is granted but also keeping the principal 

informed of the agent's acts and the nature of 

transactions that the agent is engaged in. Your Honor, we 

have searched the entire country to the best of our 

ability and we have found one case that even comes close 

to this situation. We cited'it in our brief, Gagnon v. 

Coombs. And that appears at 39, Massachusetts Appellate 

Court, 144, it is a 1995 case. Slightly different factual 

scenario as Mr. Brackett very ably pointed out in his 

brief. But what happened in the Coombs case was power of 

attorney was granted, had very similar provisions. The 

owner of the property, the grantor of the power of 

attorney entered into a coritract of the sell of the 

property to a third party. When the power of attorney 

heard about this potential sale they immediately 

transferred the property into an irrevocable trust. ,'Upon 

learning of it the owner, the true owner of the property, 

the grantor and the power of attorney remanded the . 

property to be conveyed back out of the irrevocable trust, 

the litigation ensued. That'is a very similar situation 

to what we have here. As soon as Ms. Watson found out 

that her property had been transferred and understand that 

Ms. Underwood, the power of attorney, was her primary 

caregiver at that time. Ms. Watson was in a nursing home 

but there has been no allegation that Ms'. Watson was ever 
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1 incompetent or did not have the ability to conduct her own 

2 affairs. That has never been alleged by anybody and she 

3 remains competent today. But as soon as she found out 

4 about it she attempted to get her property back, wrote 

5 letters demanding her property back and this litigation 

6 likewise ensued. The Massachusetts Court found that the 

7 agent had violated her duty of loyalty to her principal by 

8 conveying the principal's property to herself as trustee 

9 in the irrevocable trust by refusing to obey the 

10 principal's.direction· that she reconvey the property to 

11 the principal. And I think that is what is key here. The 

12 power of attorney is an instrument between a principal and 

13 an agent .that the principal can direct, can order the 

14 agent to comply with. What Ms. Underwood has done here is 

15 only half of it. She has taken·advantage of the power 

·16 that she has been granted but she has refused to obey the 
. . 

11 directions that ~he is given in exercisi~g that power. 

18 The Court also stated that there was a breach in the duty 

19 of loyalty by failing to inform the principal of all 

20 relevant facts with respect to the tranS£er of the 

21 property and by self dealing with respect to the 

22 . conveyance. And that therefore the conveyance was 

23 revocable and the agent was to reconvey the property to 

24 the principal. That was the Massachusetts Court's 

25 resolution of the issue. Talking about the Restatement, 
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Second of Agency Section 119, comment A. An agent is 

authorized to do and to do only what is reasonable for him 

to infer that the principal desires him to do in the light 

of the ~rincipal's manifestation and the facts as the 

agent knows or should know them at the time that he acts. 

Again, I think it is very important that the Court 

understands that Ms. Watson has never demonstrated any 

. kind of incompetence. All the power of attorney had to do 

here was say, Mom, I want to put this in the trust, I 

think it is in your best interest to put it in the trust 

and here is how it will work. You will get it for life 

and afterwards it will be distributed to your estate 

pursuant to this will. If ~o~ had said yes then we 

wouldn't be here .. But here the power of attorney is 

acting ori her own ana there is a long history of sibling 

rivalry betw~~n the two sisters involved in this case . 

Ms. Sh~r~y Long who is se~ted to Ms. W~tson's le£t and her 

sister, Ms. Nancy Underwood, POA and the trustee together 

with her brother, John Harrison, John Watson. Your Honor, 

what this in effect has done, if you read that trust and 

read it carefully it has taken all of Ms. Watspn'sassets, 

all of the assets that she inherited from her husband, it 

has put them into this trust, the earnings· of the trust 

support ·her for rife. Sh~ can invade the principal of th~ 

trust but only to the extent that her daughter allows her 
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1 to who is her agent under the power of attorney that she 

2 no longer can· direct be~ause she independently serves,as 

3 the trustee. And ultimately then leaves them not two 

4 individual beneficiaries .. But leaves, re~d the trust, 

5 leaves it to the estate to be distributed pursuant to a 

6 will dated October, ,2006. It is a very, very i.mportant 

7 point. It leaves it .to an estate. The only person that 

8 ca~ control the disp'osi tion, of property from" fhe 'estate is 

9 the decedent by a testamentary instru~ent and that is by a 

10 will. In this case what the power of attorney has done is 

11 not just transfer property into a irrevocable trust ,but 

12 has gon~even a step f~rther than that. What this power 

13 of attorney hasd6p~, is this power 'of att:orney ·has. 

'14 cre~ted an irrevocable t~ust that effectively prev~nts Ms. 

15 Watson· from creating a' will. All of her substantial 

16 .a.ssets, virtually everyth,ing she owns of any value i·s now 

17 going tocan estate that is locked in by the terms of this 

18 trust to a particular distribution pursuant to a will. 

19 She do~'t have the power to effectively revoke that will. 

20 And as our brief: poi~ts out, from the common law all the 

21 "~ay through the code only a decedent has the right to 

22 write a will and the .decedent, during their lifetime, has 
" 

23 the absolute right to revoke a will and write a new will 

24 assuming that they are competent. So in e~fect, now ~aybe 

25 not in form and I agree with Mr. Brackett, not iri form but 
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in effect what Ms. Watson has done is drafted, Ms. 

Underwood has done is drafted Ms. Watson's will for her 

and locked her into a will. And in fact if you recall our 

prior argument and I am not trying to reargue that'point, 

the Court has made a ruling and depending on how this case 

comes out we may appeal or not appeal that ruling at some 

point down the road. But the Court determined that, if I 

am understanding the Court's p"rior order correctly, that 

the beneficiaries of that will have now gained an interest 

in this trust. You recall Ms: Watson executed a codicil 

from that will naming Sherry Long as the sole beneficiary. 

Ms. Long and Ms. Watson both agreed to terminate the 

trust, the Court ruled that they couldn't terminate the 

trust because the other beneficiaries of the trust had a 

vested interest in the trust and all 'of them would have to 

agree to terminate the trust. Now, not conceding the 

argument, not arguing 'with the Court, we don't' believe 

they di'd, we believe the estate got the interest . The 

estate was the ultimate beneficiary of the trust. What 

this has effectively done is prevented Ms. Watson from 

being abl~ to exercise her absolute right to dispose of 

her property at the time of her death~ Further, Your 

Honor, there is another point that I just want to bring up 

so it is on the record. When the probate code was passed 

the legislature saw fit to provide a specific code section 
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1 and I have cited it in my brief. I apologize, I don't 

2 kno~ it off the top of my head here. 62-2-509 and it was 

3 amended in 2005. That code section specifically provides 

4 for the incorporation of referenced documents into a will. 

5 But it le~ves.out trust, it specifically leaves out trust. 

6 And there is no corresponding code section in the trust 

7 sections which are almost parallel that provides for the 
- -

8 incorporation .of documents by referenc~. Once that trust 

9 says that the ultimate beneficiary is the estate ·it is our 

10 position. that that is it. The provision that says to be 

11 distributed pursuant to the October, 2006 w~ll is invalid 

. 12 because there is no South Carolina law that provides for 

13 the incorpor~tion of a referenced document into a trust 

14 instrument; ~spe6ially not when it ~s something that the 

·15 power of attorn~y that created the trust· doesn't have the 

16 authority to do to start with, ·i.e., power otatt9rney can 

17 not write a will for its principal. South Carolina law 

18 provides th~t the~e are certain almost un~lienable rights 

19 to do things in your own proper person, get married, get 

20 divorced, write your will is one of those things. If the 

21 Court should determine that it is appropriate for ~ power 

22 of attorney to reference a will as being the .document that 

23 provides the control and distribution of an irrevocable 

.24 trust corpus it is really a significant change in the law 

25 because it provides that .an agent can determine the 
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1 ultimate distribution of a person'~ i~dividual property 

2 and real estate. Your Honor, we think lastly that South 

3 Carolina law is clear specifically section 27-7-10 of the 

4 South Carolina Code. Specifically allows transfers of 

5 real property by deed from orie person to another. The 

6 deed that is at i~sue here which I think has previously 

7 been submitted into the record for the Court: specifically 

8 provides that the property is being granted to Willie D. 

9 Watson irrevocable trust. That is in violation of the 

10 code section that provides that deeds 'can transfer 

11 property from one person to ~nother or to a series of 

12 other persons. There is no such person under the law as 

13 . the Willie D. Watson irrevo~able trust and therefore the 

14 grant fails. Now,anticipating Mr.' Brackett's argument 

1~! that this'is nothing more than a scribner's error, that 

16' the Court can reform the deed, that the deed can be 

17 ~odified because the intent of the partie~ is"clear. I 

18 think that is a 'real question. The intent·of'the parties 

19 is clear. The intent of the party is the ,intent of Ms. 

20 Watson. She is the owner of the, property prior to this 

21 t~~nsaction~ She ~ever expressed the intent ,to transfer 

22 this property. She never expressed an intent .to her power 

23 of attorney to transfer 'this property. There'is 

24 absolutely no evidence in the record 'that the power of 

25 attorney ever, going back to the G~gnon ca~ei kept her 
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1 informed of the relevant facts of the transaction. Didn't 

2 come to her and say, Mom, I want to put your house into 

3 this trust. So the Court's 'first ~uestion ha~ to be, 

4 whose intent are we going to look at when we determine the 

5 intent of the parties to this deed~ Are we going to look 

6 at the authorized but undirected power of attorney. And 

7we are not talking about here, Your Honor,let's be ,very 

8 clear,. We are not talking ~~bout some-tfiir-d party here 

9 that has relied ~n the power 'of attorney. Now if Ms. 

10 Watson needed money for a nursing home and Ms. Underwood 

11 under the power of attorney had mortgag~d the prop~rty in 

12 ,order. to obtain funds to benefit her mother at the nursipg, 

13 home and th~ bank relied on the power of attbrneythat 

14 would be a different case. But as Mr. Brackett'stat~d in 

15 his argument this transfer of the property into the 'trust 

16 ,is a',gift. And it is a gift to Ms. Undetwoo,d herself and 

17',: her, brother both as trustees, during Ms. Watson's lifetime 

1aa~d ultimately {f the Court should uphold the apparent 

'19 languag~ in the, tru~t to her and her lineal descendants 

20 and her brother,?rid his lineal descendants depending on 

21 who is alive at the time of Ms. Watson's death. So there 

22 is no third party that is giving ,a~y reliance on the power 

23 of attorney's actions here. There is nobody that will be 

24 damaged by the Court setting aside this conveyance, by the 

25 Court setting aside this trust. There is no damage. The 
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only person that has been injured here is Ms. Watson, very 

bluntly, having to pay for both sides of this litigation. 

Not only has she, of course, she has incurred my fees and 

cost but it is her money that is paying Mr. Brackett's 

fees and cost out of the trust. And the only distribution 

that has '-been made out of that -trust has ,been' the interest 

that is earned on the CD's and what this Court has ordered 

the trustee to assist with my, fe'es, very e~rly on in the 

litigation. So the Court setting aside these transfers 

and setting aside this trust does no injury to anyone. 

Your Honor, for those reasons we believe that we are 

entitled as a matter of law for the trust to be set aside 

because it was created through a breach of the duty of 

loyalty and fiduciary duties that'Ms. Underwood had under 

,the power of attorney. Secondly, we believe that the 

trust should be set aside because of the improper language 

in the ultimate distribution clauses of the trust that 

effectively prevents Ms.' Watson from revoking or draftirig' 

a new will. And finally should the Court· rule against us 

. on those issues we believe ~that at least ,the house ~hould 

be clearly reconveyed by the Clerk of Court back toMs. 

Watson or that deed, order that deed be struck from the 

record because of the 'improper grantee subjects. 

THE COURT: Okay. Mr. Brackett. 

MR. BRACKETT: Your Honor, most of Mr. McCallum's 
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1 argument goes beyond the scope of this hearing. I 

2 mentioned in my brief that I thought that was going to 

3 happen.. 'The motion itself is limited to th~ question of 

4 .. whether the law permits a principal t6 del~gate th~ 

5 authori ty to an agent if done in writing., That is all. 

6 That would .be limited ·to an issue of law .. 'What Mr. 

7 McCallum is doing is going one. step beyond that now and 
. '.' 

--- - --- .. ~- -. -_. - ------.' -. -.. 
8 claiming.the power, even if it exist, has been misused in 

9 this' ·case· because the agent was somehow acting under il1. .. 

,10" will or some other self interested. motivation. Those are 

11 disputed issues' of fac't in this case. Sq, again, T. ,am. 

12 . trying to make sure the Court understands we are limited 

13 to the qu~~tiQri:6f whether the law says~tc~nbe done. 

14, And that is it. Now, when, for instance when Mr. McCallum 

'15 . says M~. Watson had noforekntiwledge,.of t~e cr~ation of 

16 the ~ru~~. . It is not 'required. If she wanted that that 

17, could hav.ebeen· put. in the Fower of att~rney , it wasn't.' 

18 :·'She could hav~,placed.whatever 6ondition~ on itshe~anied 

19 to place, she did not. This question of her. competency 

2'0 and whether or not she was compet.ent, comp~etency has 

.21 'nothi~g to do with this. No one has ever all~ged ~hat she 

22· was incompetent. This is not a springing power of. 

23 attorney that may only he .used once incapacity is sho~n' .. 

24 It is just not what it is. She was not told afterward 

25 about it, that is a disputed issue of fact, wh~ther she 
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was told about it or not immediately af·ter the creation of 

the trust. Mr. McCallum says there is a duty to keep the 

principal informed. Disputed question of fact, was she 

informed about the -- and there is no requirement in the 

power of attorney that she be given forewarning or she be 

told about it or have to agree to it; anything like that. 

It is a very broad, very direct grant of authority to make 

gifts to certain people and to create trusts and to use 

her assets to fund- the trust. That is what she said. Now 

the opinion from the Massachusetts Court, the Gagnon 

opinion, however they pronounce that, opinion. That power 

of attorney in that case had no gifting provision. That 

was the problem with everything that happened in that 

case, everything spun off of the fact that there was no 

gifting provision and the transaction that the Court was 

critical of was the fact-that the agent, without the 

gifting provision, and with knowledge that that real 

estate asset had been placed under contract by the-

principal, nevertheless established the trust and deeded 

that asset to the trust naming herself as a beneficiary. 

That violated in and of itself two, two particular duties. 

One, she was basically placing her principal in breach of 

contract by deeding away the title when she knew there was 

an equitable interest in it to a buyer. Okay. And so she 

was basically sn~tching that asset away from the contract 
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1 meaning that the principal could not carry out his 

2 contractual obligation. Well obviously that is a no, no. 

3 We don't have anything like that in this case. Secondly 

4 the fact that she created the trust and benefited from it 

5 personally as a beneficiary, the trust, sure that was a 

6 gift, she did that. And that power of attorney said you 

7 can't make gifts or I think more accurately it did not 

8 address gifts at all. So the facts of that case are 

9 totally different than what we have here. And then Mr. 

10 McCallum said the agent refused to reconvey the property 

11 to the principal when he asked for it back. That was in 

12 light of the fact that she had taken it with knowledge of 

13 the contract. And he said, I've got to have it in order 

14 for me to be .able to honor my obligation on a contract, I 

15 have got to have the title back. You need to get it back 

16 so I can dq that and she refused to do it. Again, a 

17 circumstance totally different from what we have here. 

18 Now, this idea of the effect of this trust removes all 

19 control of the property from Ms. Watson and that she 

20 can't, she can't direct the ultimate disposition of that 

21 property, that is true, it is exactly what it does. But 

22 there is nothing at all impermissible about it because she 

23 authorized it. Now, this transaction could have been 

24 structured in a different way. The agent could have said, 

25 well, I am not going to fool with a trust. I am just 
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1 looking at the gifting provision and I am just going to 

2 use that to accomplish the same purpose. So I am going to 

3 convey these assets directly to family members and reserve 

4 to Ms. Watson "a life estate. She can use it during her 

5 life, when she dies the title vest in whoever owns the 

6 remainder interest, it could have. been done that way. It 

7 would have been a little more cumbersome, it would have 

8 required more in the way of legal instruments, lawyer fees 

9 and all of that. That would have removed her control of 

10 the ultimate disposition but again ~twas" authorized. She 

11 said you can make gifts ~f my assets to my fa~ily 

12 including to the attorney-in-fact or quite frankly the 

13" agent co~ld have just given it ~way and not even reserved 

14 a life estate because a power of attorney allowed that, 

15 make a gift outright, that could be done. So this idea, 

16 this idea that by creating this trust this is somehow a 

17 very unusual vehicle by which to snatch away from Ms. 

18 Watson the ability to control her assets, nothing at all 

19 unusual about it. There were two or three ways it could 

20 have been done all absolutely consistent with the 

21 authority in the power of attorney. Now, whether there 

22 was a proper or improper motivation for having done it by 

23 any method, disputed issue of fact. Again, that goes 

24 beyond the question that is·before the Court today. The 

25 argument is, it impermissibly allows the agent to 
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1 determine the future disposition of it, absolutely it does 

2 because she granted the authority for the agent to 

3 determine the final disposition of those assets. It 

4 happens all the ti~e. Powers of attorney include that 

5 language all the time. Prevents from Ms. Watson from 

6 effectively creating a will, absolutely not. She can 

7 write a will today, she can write one every day from today 
-

8 to the ~nd of her life, she can change it however she 

9 wants to and she can leave whatever assets are still 

10 titled in her name to whomever she wishes to leave it. 

11 The fact that these particular assets that went into the 

12 trust are no longer titled in her name, that is true. She 

13 cannot by a will affect those assets which is the same 

14 result if the assets had been given away,_ absolutely, or 

15 . if the remainder interest had been deeded away and. retain 

16 a life estate, she couldn't control that by' will either. 

17 The fact that the probate code.allows incorporation by 

18 reference in the code section Mr. McCallum cited but a 

19 similar provision is not contained in the trust code means 

20 absolutely nothing. Probate code deals with wills, trust 

21 code deals with trust. Trust code provides that if there 

22 is a subject not specifically addressed in the trust code 

23 common law continues on that subject. So if the trust 

24 code doesn't speak in terms specifically incorporation by 

25 reference then the common law on that subject continues to 
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1 apply and we argue that the prior brief in the case has 

2 all kinds of law in it about incorporation by reference. 

3 So there is nothing at all evil or sinister about that. 

4 The deed requirement, I have given the Court the two cites 

5 I have been able to find in the appellate opinions about 

6 what happens when a grantee is identified as a trust 

7 instead as the trustees. And they are, in that particular 

'8 case, if the trust is in existence at the time you can't, 

9 you cannot name a,nonexistence trust as a grantee but if 

10 the trust is in existence at' the time the deed is signed 

11 that is okay, the deed is not void for lack of a properly 

12 
. . 

named grantee. So that simply is not a 'problem because 

13 th'e Courts will bend over backwards to uphold deeds if at 

14 all possible. 'An~' so h~~e we h~ve the evidence shows that 

15 that deed was sigried on the same day the trust was created 

1~' and all the assets were then funded or placed into the 
" 

17 trust, all of that was a pattof a single t~ahsaction in 

18 Mr. Townsend's office. The i~tent is clear but that is 

19 the idea, we are going to creat~this tru~t, we are going 

20 to park these assets in that trust to protect, those 

21 'assets, disputed issue of fact I admit~ And that was the 

22 nature of that transaction. And so that deed is not void' 

23 as a matter of law because it riames a trust as the 

24 grantee. Finally Mr. McCallum argues that, well Judge if 

25 y6u set all of this stuff aside and put all of these 
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1 assets back over there no one is hurt, it doesn't affect 

2 anybody. Well, yes it does. There are remainder 

3 

4 

5 

6 

7 

8 

9 

beneficiaries in that trust~ grandchildren, 

great-grandchildren whose interest my client also 

rep~esents, my clients'as the cotrustee~, they have to 

protect the interest of all of the minor beneficiarles. 

Right ,now they have a vested rema~nder in:t.erest if you 
. -.... _. - - .-

will in whatever assets remain, it would remain in that 

,trust that would be ~istributable~fter Ms. Watson's 
, " 

10 death. ind so to gO,back_~owand undo this would be to 

11 prejudice those, property intere,sts: So i,t simply isn't 
, -

12 true that the onlyint~rest at stake here is Ms. Watson's, 

13 no sir. This .,is a ,case, of buyers remorse. This is a case 

l4 where the situation that existed in '2006 ~a~ such,that Ms. 

15 Watson wanted her daughter; Nancy Underwood, to serve as. 
• ••• • ,. J • 

'.', 

16 her agent., And the fqct that Ms. Underwood made decisions 

17 that M~. Watson in'2010 now finds herself in disagr~ement 

18 ~ith doesn't mean she -gets a do o~er~ , ~~erything th~t has 

19 happened here she authorized and that is, the laws says if 

20 ypu sign it there are consequencesassoci~ted with signing 

21 these legal instruments. It, is not something to be done 

22 ligh~ly, that is why you require witnesses and notaries 

23 and all of the other stuff. And so when you sign,it there 

24 are'consequences att~ched to that and so you are giving 

25 that agent, as Mr. Townsend said in hi~ deposition, he 
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1 said I explain to all of those clients who ask for these 

2 sorts of documents I tell them the danger associated with 

3 it, you are giving people the power to do anything and 

4 everything you could do yourself. And so you have td be 

5 - sure about it and that is what has happened here. Now, if 

6 Ms. Watson wants to continue to dispute the motivation 

7 behind all of this that i~ fine, that is her right'to do~ 

8 But as a matter of law nothing about the creation of this 

9 trust, based upon the terms of the power of attorney, 

10 ,nothing about that trust, the creation of that trust is 

11 void as a matter of law. And that is all we are asking 

12 the Court to say at this point. And then of course on the 

13 deed we are asking the Court to rule as a matter of law. 

14' Again, let me make the record complete here. 'Mr. McCallum 

15: has asked for summary judgment that the Court declare the 

16 deed to be void. I am going to move right now fo~ the 

17 cross-motion for summary judgment on that -very issue and 

18 ask that the Court rule as a matter of law th~t it is not 

19 void for having named a trust that has been in existence 

20 as the grantee. And so those questions I guess, depending 

21 on the outcome, would focus later issues at trial, however 

22 those come up. But I would just ask for the flip side of 

23 that motion. Thank you. 

24 MR. MCCALLUM: Your Honor, you know it is interesting 

25 that in Mr. Brackett's argument is that the Court 
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1 shouldn't divest the grandchildren of the contingent 

2 remainder that Mom took from Grandma that Grandma never 

3 intended to give them in the first place. All the cases 

4 Mr. ·Brackett cited.with regards to the deed issue, th~ 

5 Court gqesback and looks at the intent, the intent is the 

6 critical issue. And there is absolutely no evidence in 

7 the record nor will there ever be any evidence in the 

8 record that Ms. Wa~~on had ~he-int~nt to transfer this 

9 property tQ·their trust, it just didn't happen. Mr. 

10 Brackett's argument about the powers and the authority of 

11 a person holding a power of attorney, he is absolutely 

12 right. She has the power, she has the authority but she 

13 aiso has the' .obligation, the fiduciary. obligation, the. 

14 obligation,one supreme characteristic is that the 

15 fidutiary relationship, it is.fiduciary in respect to all 

16 matters within the scope ,of ' the agency. A power of 

17 attorney is a different animal, a pow~r of attorney is an 

18 agent~ And as an agent differs from other fiduciary 

19 relationships. It is an agent's duty to obey.the will of 

20 .the principal to respond to the principal's wishes and not 

21 to act contrary to the principal's directions. That is 

22 out of the Restatement, Second, Agency sections 14, 33 and 

23 ·385. In. no event must.the agent act contrary to what the 

2,4 principal desires him to do. That is section 33, comment 

25 A. You look at page 155 in the ?pinion that I passed up 
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out of the Massachusetts opinion. Even if the principal's 

-directions amount to a breach of the 'agency contract the 

agent still has the duty to do what the principal tells 

them to do. There is a second part of that fiduciary duty 

between the agency and the principal. And that is the 

duty to make full disclosure~ to the principal of all 

material facts" relevant to the "agency. It- is a necessary 

corollary to the fundamental agency.obligations of 

undivided loyalty and utmost good faith. Whatever facts 

kno~n to the agent 'but not to the principal may affect the 

desires or the conduct of the principal the agent must 

communicate that information to the principal particularly 

if the ~gent is engaging in any ~rrangement adverse to the 

principal's interest~ Divesting her of substantially 

everything she owns and control of it is clearly adverse? 

The only thing she can make a'will about is a little bit 

of personal property or clothing, a few pieces of jewelry 

that she had to recover and her stream of income from 

social security. What do the grandchildren ~et that she 

never intended to give them, three to four-hundred -

thousand dollars worth of property and liquid assets. 

Your Honor, the power of attorney is an agent with-the 

duty of' loyalty has an absolute obligation to talk with 

and realize that anything likely to affect the judgment of 

the principal should be communicated to the principal and 
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1 they should receive direction from the principal to enter 

2 into a particular transaction absent the principal's b~ing 

3 incompetent: And that is precisely why we make the 

4 distinction in the law between durable and non-durable 

5 powers of attorney because if this was a non-durable power 

6 of attorney, if Ms. Watson was incompetent Ms. Underwood 

7 could not have acted at all. Why, what is the theory 

8 behind that. The theory behind ,"that i~ she is only 

9 allowed to do the directions of Ms. Watson. Durable power 

10 of attorney was created as an artifice of the law in order 

11 to allow a person to care for another, particularly a 

12 loved one. Not to divest in their assets, not to divest 

13 in their ability to .dispose. of what tpey worked theii: 

14 entire life for. If you look at the Gagnon ~ase, Mr. 

15 Brackett said that whole case turns on the fact that she 

16 transferred it to herself as trustee .. Well that is just 

17 

18 

19 

20 

not,read the case, that is not what ihe case··says .. · The 

case 'does· mention that there was some self feeling because 
, . . 

she had a potential remainder interest in the property~ 

But that .is all the way down in section' D or section E of 

21 the opinion.Section~ A, Bf C and D all de~l with this 

22 relationship between, the agency relationship betweeri the 

23 grantorpower,of attorney and the person who receives ~hat 

24. power of attorney. And the person who receives that power 

25 of attorney only should act in the way that they are 
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1 directed to act. 

2 THE COURT: All right. I want to read the Gagnon 

3 case and I want to revie~ everything that y'all' have 

4 submitted and I am going to do my best to get:y'all an 

5 order. 

6 MR., MCCALLUM: Thank you,' Your Honor. 

7' MR.- BRACKETT: Your Honor, just a couple of points. 

8, The idea that the agent must go -back to the principal 

9 'before making a decision or taking some action is . 

10 something that is no where found iOn the law. . This power 

11 of 'attorney sets.ouifourteen specific types of powers . 
.. 

12 .. Under Mr. McCallum's theory, before Nancy Underwood co~ld. 

13 do anything that would affect Ms. Watson's assets she 

.14 would have to' go back to Ms~ Watson and s~y, you know, 

15 paragraph nine say~ that'! have the right to execute and 

16 file your income tax returns for yqu. Are you serious 

17 about that, may I reall~ do that.. Or paragraph twelve 
. 

"18 says I could go into your' safe deposit box and inventory 

19 it and take stuff out. Do you really m~an that. 

20 THE COURT: I think his pri~ary point if I am not 

21 'missing it is, authority to create the trust, yes. 

22 Authority to create a revocable trust, yes. The authority 

23 to make a deed,' yes. The authority to make an irrevocable 

24 trust which names a specific will which can never be 

25 revoked, changed or altered, no. I think that is his 
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argument and ~ think yours is the convarse~ All the 

authority to do is exactly that. 1 think in all terms on 

that last step is the ,will dated October of '05 locked in 

or is .the,wilt at the time shedies r the one ~hat is 

,controlling which hasn't been written yet. '1 think that 

is th~,exact issue. 
, . 

, . 
, ,MR. BRACKETT: That gets to the incorporation by 

---- -- -, ~- ---. 
re!erence because you, can' 1;. incorpor'ate a document not in 

existenye' at the, !=ime. We talked about that )~efore. And 

so the'agent usi~g the authority given to her under the 
. ", .,. 

p6wer' of atto~neyset it up and name~ ~ho the remaindei.: 

benefici~ti~s w~re going to be and, theY"were the same a~, 
'.,' . '. . ':. 

this ,idea that' she never intended her grandchildren to g~t 

this, ;,thatis no't; true because they w,ere named as 

desi~riees in the will~ 'Okay. 
. , \',. 

THE COURT: Her grandchildren a'ren' tfighting. 

_ MR.' BRACKETT,: That is rig~t ~ And, whose intent ',is it 

with respect to the deed, he says the intent to co~vey . ...,' . 

title has to be the in'tentof Ms. Watso'n . No, the intent 

is the intent of the agent who is then 'wearing tne agents 

hat acting, on behalf of th~ principal. That i~ whose 

intent. 

MR. MCCALLUM: 1 would agree if there was a third 

party th~t was dealing with--

THE COURT: I understand y'all's a~gument. I am with 
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1 you, I think I get it. 

2 MR. MCCALLUM: If I may make one more very quick 

3 point. What Mr. Brackett says is not truly accurate. The 

4 trust does not name the beneficiaries of that will as 

5 being the remainder of the beneficiaries trust. The trust 

6 got named the estate. And then it says the estate shall 

7 distribute pursuant to this will. And that is a big 

S distinction. If it had just said remainder beneficiaries 

9 are the people listed in the wili I can buy that. But 

10 tha~ is not what it say~. It says the estate and then we 

11 are not only going to coritrol her assets 'during her 

12 lifetime, we are going to control what her estate does . 

13 . THE COURT: Okay. I believe I understand y'all's 

14 exact positions. 

MR. MCCALLUM: Thank you, Your Honor. 

MR. BRACKETT: One clarification, Your Honor. This 

17 case is on the trial roster for September the 12th, I 

IS think. 

19 THE COURT: We have a date certain case suppose to 

20 go. The attorney is unavailable during winter and spring 

21 months but I don't anticipate it coming up. If that case 

22 falls through potentially it is there. But that is where 

23 we stand on the September week. 

24 MR. BRACKETT: I don't want to go to the time and 

25 effort for gearing up for trial if you need more time. I 
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1 don't know where this thing is going, I am not trying to 

2 rush anybody or anything of that nature. I just don't 

3 want to have to subpoena witnesses and get things prepared 

4 and it turns out this issue hasn't been resolved. 

5 THE COURT: I will put y'all on notice on that. 

6 MR. MCCALLUM: Your Honor, this is probably going, 

7 you may want to ask for a day .certain. This thing is 
( 

8 going to last for three or four days. 

9 THE COURT: If we are going to do a day certain I 

10 like giving six to eigbt weeks notice so y'all know it is 

11 coming. I am not going to put y'all on short notice bn a 

12 three day, four day trial. I don't like that. Y'all are 

13. first up next week on Thursday afternoon. I didn'~ like 

14' that and I a~.not going to put y'allinto that. You have 

15 got a day and a half day car wreck case, yes, I am going 

16 to do that to you. This is a more to it than that. 

17 MR. MCCALLUM:. Thank you, Your Honor. 

18 *** END OF REQUESTED TRANSCRIPT OF RECORD *.** 
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14 Q: 

15. A: 

16 Q: 

17 A: 

18 Q: 

19 A: 

20 Q: 

21 A: 

22 Q: 

23 

24 A: 

25 

RICHARD T. TOWNSEND 

her. with regard to any private conversations 

that may have occurred between Willie D. Watson 

and counsel, she does in fact assert that 

privilege. 

MR. TOWNSEND : Based upon that statement and 

my discussions with Mr. McCallum, I did have. both 

private conversations with his client with no one 

present -but' .;~eone o~ my staff, and I had 

-. conversations when Nancy Underwood was present, 

and I will limit my t·estiinony to any 

conversations-I had with your client when Ms. 

Underwood.was present. 

MR. MCCALLUM: Thank you, sir. 

Would you state your full ~ame, please. 

Richard Taylor Townsend. 

And your occupation.or profession? 

I'm an attorney. 

Practicing in Laurens? 

Correct. Townsend & Thompson Attorneys. 

How l,ong have you been a practicirig attorney? 

Forty-five years. April 15 th was 45 years. 

And how long have you practiced out of your 

Laurens office? 

Forty-five years. I opened, I opened my office 

the day I got sworn in. I came home and opened 

URSO COURT REPORTING 
21 Surrey Court / Columbia, SC 29212 

(aQlj) 731-8585 
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RICHARD T. TOWNSEND 

1 it that afternoon. 

2 Q: Do you specialize in any particular area of the 

3 law? 

4 MR. MCCALLUM: I'm going to object as to 

5 form. 

6 A: We,have a general practice. We don't do any 

7 complicated tax work or anything requiring a 

8 specialty. Just basically a general practice 
'. 

9 firm with an emphasis on'probably litigation and 

10 family law. 

11 Q: All right. I'm going to hand you two documents. 

12 I'll give you a second to glance over Exhibits 

13 One and Two. 

14 (Exhibits Number One and Two were marked for 

15~ identification purposes.) 

16 A: 

17 Q: 

18 'A: 

19 Q: 

A: 

21 Q: 

22 

23 

24 

25 

Which one is Number One? 

The power of attorney.I think is Number One. 

Correct. 

Do you recognize those documents? 

Yes. I prepared both o·f these documents. 

And if you look at the signature pages on those 

documents, were those signed by Ms. Watson in 

your office? 

MR. MCCALLUM:' Objection to the extent that 

it may have been done during a private meeting or 

URSO COURT REPORTING 
21 Surrey Court I Columbia, SC 29212 
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1 

2 A: 

3, 

4 Q: 

5 A: 

6 

7 

8 

9 A: 

10 

11 

12 

13 Q: 

14 

15 A: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 Q: 

RICHARD T. TOWNSEND 

consultation. 

These documents were signed in the presence of 

me, two of my employees, and Ms. Nancy Underwood. 

All right. Now the witnesses 

In t~is, this room. 

The witnesses to each of those documents appear 

to be, Brenda Jones and Susan Smith, if I'm 

reading the signature correctly. 

Correct. Brenda ,Jones is the legal assistant 

that sits in the adjoining office., Susie Smith 

is'my paralegal, sits in front of my desk. And I 

was tl1e notary. 

Can you generally describe how those two 

documEmts came ··to be, prepared by you? 

Ms. Watson and her daughter, Ms. Underwood, 'carne 

in one day, met 'with me in my office where we 

were a whil·e ago . Ms. watson stated that 'she 

wanted to do a will and she wa,nted to give Naricy 

Und~iwbod her power of attorney. I do recall Ms . 

. Underwood asking Ms. Watson would you like for me 

to leav'e so ,you can talk to Mr. Townsend, and Ms. 

Watson said, no, I want you to, you know, stay 

here. I have nothing to hide, I believe was her 

expression. Ms. Watson was a very likeable lady. 

This is Ms. 'Willie Watson. 
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17 
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24 

25 

RICHARD T. TOWNSEND 

A: Ms. Willie Watson, who I had gotten. to known, 

know after Thomas Babb of Babb and Babb, which 

was a law firm that rented this office here died. 

I guess we kind of inherited Ms. Watson, and she 

frequently visited our office to either talk to 

me or to talk to my secretary. Probably more 'to 

my secretary than to me. We were, we were just 

the place she came to, you know, so, and we 

became right fond of her. 

Q: The date appearing on the signature page of each 

of' those documen.ts is October the 5 th
, 2006. Do 

you recall whether the documents were prepared on 

that date, or were they prepared prior to that 

date? 

A: They were prepared prior to that date. The' 

meeting in my office when Ms. Watson gave me the 

instructions what she wanted done, I later 

dictated the documents to my secretary, and our 

standard procedure is that we .... on all wills, 

living wills, healthcare powers of attorneYi any 

documents that someone's going to be signing, 

coming back to sign, we have a rack that is 

documents to be signed. After they're typed, 

they're placed in that rack. On this particular 

day, Ms. Watson, Ms. Willie Watson, and Ms. 
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20 Q: 

21 

22 

23 A: 

24 

25 

RICHARD T. TOWNSEND 

Underwood came in. My secretary took the 

documents to Ms. Watson sitting in the waiting 

room, asked her to read the.documents and to let 

us know of any misspellings, any changes in 

names, any change she wants to make. Very often 

a name. is misspell·ed in a will, and it's easier 

for us to let them read them and catch it there· 

so that it can be changed before we come in here 

and get three witnesses to start signing, and we 

often have to make changes. Somebody will say ~y 

daughter's name doesn't have but one 0 in it or 

it's an IE and not a Y, ~om~thing of that effect, 
\ 

but anyway, after Ms. Watson said the documents 

were fine and I rounded up the two secretaries to 

come in here with us, Ms. Watson, Ms. Underwood, 

myself, Susie Smith, and Brenda Jones came in and 

sat at this table. This is where we execute all 

of our documents, and .that was done the date of· 

the documents. 

So any direction or instruction that you were 

give about what was to go into the documents were 

given to you in the first meeting? 

I have the package from the first meeting. Ms. 

Watson had a will dated it looks like May 20 th , 

.1996, that had been prepared by Thomas Babb, and 
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I believe that is Thomas F. Babb. There were two 

Babbs. Thomas A. was the older Mr. Babb. Thomas 

F. was the younger one, and the will was 

witnessed by the younger one's wife, Holly and a 

Renee Templeton which she gave me to look at. 

Then she gave me instructions that she wanted to 

do a new wilL She wanted to provide that she 

wanted a grave":side service. She' did not want 

her casket open. She wanted a closed casket. 

She did not want people looking at her after she 

was dead. She instructed me to leave one dollar 

to Sherry Long, 'I'm trying to read my own cold 

writing now, 'so; who has ~eceived hers by 

advancement. One-hal{"acre has already been, 

one-half acre given to her. At that time she 

told'me she wanted to leave $2,000 to each living 

grandchild 'and great grandchild. She told me 

that her assets, her main asset was 27 acres of 

land that she owned at Ware Shoals. She wanted 

everything divided between Nancy Carol Underwood 

and John Hubert Watson. She wanted Nancy 

Underwood to'be named as her personal 

representative. She wanted John to be named as 

her alternate personal representative. She 

wanted a power of att'orney arid wanted to name 
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19 Q: 

20 A: 

RICHARD T. TOWNSEND 

Nancy as her attorney in fact. She wanted to 

know how much it was going to cost her. I quoted 

her a price for the will of $175 and the power of 

attorney at that time -.... the power of attorney 

'is always $100, but the recording fee changes 

depending on the number of pages. At that t'ime 

it was $112. She subsequently changed he~ mind, 

and I'm not positive whether she either .... as 

she communicated it to me, I think it was 'when - , , 

she read everything in the ,waiting room, she 

wanted us to. change it, and instead of giving the 

great grandchildr~n$2, 000, she wanted fo reduc,~ 

i,t to $1,000. My'secretary made that change. 

That was the _ day that Ms. - Watson was here- wi th'_ 

Ms. Underwood. - That change was made at the same' 

_- 'time_ .~ .. well, she di$cussed other stuff with me 

concerning he! o(her daughter in explaining -to me 

why she did not want to leave her but one dollar; 

Well, I'll get to that in just a second. 

Okay. 

21 Q: ,- Okay. Now with respect to the last will and 

22 

23 

24 

25 

testimony in item, this is Exhibit Two to your 

deposition, she left her husband John Calvin 

Watson one dollar. Did she offer to you in the 

presence of Nancy Underwood any explanation for 
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why she would leave only a dollar to her spouse? 

A: ~ell, she made it very clear that she did n6t 

want to leave him anything. I can't go into the 

history of it because every other meeting I had 

with her prior to that, no one'else was present 

except my staff, but, but she made it very clear 

she did not want him to have anything, and I'm 

trying to remember the will she had just 

prepared. No, that earlier will, which I have in 

my file, the Tom Babb will was 1987. She did not 

leave anything to her husband in that will 

either . 

. Q: Is' it your' recollection, Mr .. Townsend, that' 

A: I'm double checking to make sure T'm, I'm telling 

you that right. 

Q: Sure. 

A: Arid of' course if your client wants a copy of 

that, 'I'll be happy to furnish it, and you can 

either authorize me to or not to give a copy to, 

to them; 

Q: ,So wlth respect to the dispositive provisions of 

the last will that was signed on October the 5th , 

2006, is it the case that you received specific 

direction from Ms. Watson regarding those 

dispositive provisions? 
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A: Correct,. 

Q: Once Ms. Watson .... now to your knowledge did 

A · , . 

Ms. 'Watson have a full and .... just a fu~l 

opportunity to read over the will and to ask you, 

any questions she had about it before she signed 

it? : 

Ms. Watson to my recollection has read it in the' 

waiting' room, the two documents. 'I think that ',S 

when she made the change to, th,e $1,'000. ,When we 

come in to sign the "documents, we go through a 

standarCl: proc,~dl;1re. On the will ,they have:: . :. I 

~sk them in front"of the witn~sses if that's 

their, will, ,i'£ they've read it, is that their 

last will' and 'testimony, 'do they want, you knojllT,' .... 

'to execute it anq want these'people to be 

witnesses. I have them sign the bottom of each 

page, 'and I have' them sign the sigI?-ature lines, 

and, we ,do the execution. I notarize it normally. 

My secretaries are the witnesses. The power of, 

attorney, I go over the same explanation with' 

',everybody. I tell them that the power of 

attorney iS,a serious document.and that' they 

better make sure that they trust ,the person 

they're giving it to because I sai~ this power of 

'attorney authorizes your attorney-in-fact to do, . 
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RICHARD T. TOWNSEND 

anything you can do. Anything you can do, they 

can do. I said they can walk off tomorrow with 

all of your money, and your only recourse if they 

throw it away is to have them put in jail because 

they violated fiduciary duty. So make sure 

you're giving it to somebody that you want to, 

you know, handle it and that you trust to handle 

it. She indicated that she wanted her daug~ter 

to do that. 

Her daughter Nancy? 

Her daug~ter Nancy who. had been previously, I 

think, named as her personal representative in 

her other will. She, she just .... she indicateq 

to me that she had complete trust in her daughter 

Nancy. I had never had any contact with the son, 

and I had never had any contact with the other 

daughter at that point. She executed the power 

of attorney. We explained to her what the 

durable meant, that it would continue to be in 

effect even if she had a stroke or became 

comatose or whatever. At that time durable was a 

little bit newer than it is now, and it was 

something we explained to everybody. That it 

would last till the day she died unless she 

revoked it, and that if she ever wanted to revoke 
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RICHARD T. TOWNSEND 

1 it, all she had to do was come back. We would 

2 draw up a revocation and record it on record 

3 because the power of attorney would be recorded 

4 on record, and she paid us to record it, so. 

5 Q: Had Nancy Underwood ever been a client of yours 

6 or your firm prior to October 2006? 

7 A: I'd never met any of the children. In fact I 

8 never met Mr. Watson. 

9 Q: 

10 

11 

12 

13 A: 

14 Q: 

15 

16 

17 A:' 

18 

19 

20 

21 

22 Q: 

23 A: 

24 Q: 

25 

Now in your recollection and your opinion, did 

Ms. Watson have a full, fair opportunity to read 

the durable power of attorney before she signed 

it? 
. i 

Yes. 

Do you recall Ms. Watson voicing to you any 

objections to the power of attorney or having any 

questions about particular provisions? 

The only changes I recall her wanting made to any 

of the documents was where she had originally 

told me that she wanted each grandchild to have 

$2,000. She decided she only wanted that to be 

$1,000. 

Some mention has been made .... 

Great, great grandchildren. 

Some mention has been made previously that Ms. 

Watson thought she was, that she had asked for 
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MR. MCCALLUM: Objection. 

MR. BRACKETT: Okay. 

Now there's also been some mention made that Ms. 

Watson thought that she had asked for and was 

getting what's known in the law as a springing 

power, one that would only come into effect if 

and when she was declared mentally incompetent~ 

Do you have any recollection or any notes 

indicating that that was really what she wanted? 

None. If she had, we would have prepared the 

sp~inging power of attorney. 

Based on what you knew at the time about Ms. 

Watson, was there anything in the power of 

attorney that surprised or concerned you in any 

way? As you were preparing it, you're asking 

yourself what in the world is Ms. Watson 

thinking?' 

MR. MCCALLUM: Objection. 

Anything like that? 

No. 

Same question with respect to the content of the 

las't will that was signed October 5 th , 2006. 

Anything in there,' based on your knowledge at the 

time, that caused you concern or surprise? 

MR. MCCALLUM: Objection. 
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MR. TOWNSEND: No. I keep everything 

together, you know. 

MR. BRACKETT: If you're comfortable, I'm 

comfortable .. 

MR. TOWNSEND: Yeah. My recollection is she 

brought this when she came in that day. 

MR. MCCALLUM: All right. So you have one 
--

day from the meeting to .the day she signed the 

will and the powe~ of attorney? 

MR. TOWNSEND : My recollection is she came 

in. Her daughter was visiting, and she came in, 

a?ked us to prepare it, and we prepared it, and 

she came. back the next day to sign it. 

MR. MCCALLUM : Okay. 

MR. TOWNSEND : That's my recollection. 

Getting back then to your meeting in March of 

'09, 2009, with Nancy, John, and their spouses 

Okay. 

.... you had said they were expressing interest 

in trying to protect their mother's assets. 

And I was telling you that John handed me an 

interest statement, 2008 interest statement, from 

an account. It looks like it's in his and 

Nancy's name both. I was .... my recollection 
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was it was just his, but anyway he just said I 

have this money I'm holding. He was worried that 

he might die .. Ms. Underwood was worried she was 

the only person named on the power of ~ttorney, 

and if something happened to her, who was going 

to take care of her mother. They had this money 

in real estate, and they asked me if there was a 

vehicle they could put it in or do to protect 

their mother if something happened to them. John 

was worried that his.wife or children would end 

up with the money he wanted his mother to have. 

They brought me a copy of a vehicle title, which 

was a Toyota automobile, and I was already 

familiar with the approximately 27 acres, 26.7j· 

acres that was owned by Ms. Watson, and I 

recommended to them that the only way I knew they 

could protect their mother completely. if 

something happened to them was to place the money 

in a trust and to make it an irrevocable trust 

and to make sure .... they wanted' to be assured 

that the instrument would assure· that nobody got 

tha t money, them or anybody el s e " 0 ther . than 

their· mother. At the time I understood that she 

had had a stroke, and I was told, I'm ceratin by 

Ms. Underwood, not by her mother, that her doctor 
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RICHARD T. TOWNSEND 

1 said she had to have round-the-clock either care. 

2 or supervision or something., 

3, Q: .Let ,me ask you this. 

4 A: They anticipated this money would all be used 

5 taking care of their momma. 

6 Q: Now so there in mid March in 2009, you're talking 

7 to Nancy Underwood about financial affairs 

8 relating to nermotne-r. What authority did you 

.9 ·understand Nancy Underwood to have to eng~ge in a 

10 transaction on behalf of her mother having to do 
" 

11 with ,this trust, this proposed trust? 

12 A:·Well, our pow~r of attorney provides that the .. 

13 a~torney-in-fact can ,establish a trust, either 

14 ievokable or irrevokable. 

15 Q: And that· would be paragraph 10,· I think, of 

16 Exhibit .One? 

171\: I wo:uld have to look. 

18 Q: Actually 11, paragraph 11 of Exhibit One. 

19 ,A: . Those two paragraphs are paragraphs I added'years 

20 

21. 

22 

23 

24 

25 

ago to allow att9~neys-in-fact the first 

paragraph was to be able to be ~llowed to 

continue to make gifts after someone became 

in90mpetent. This was a wealthy client. That's 

pretty important. And the other one was to give 

the attorney-in-fact the power to prepare. Say 
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the attorney-in-fact got cancer, you know. The 

mother's already, assuming the mother's ,already 

incapable of changing anything, that it gave 

flexibility to the attorney-in-fact to protect 

the person who gave the power of attorney. 

Q: And to your knowledge in March of 2009, the power 

of attorney that Ms. Watson had given to Nancy 

Underwood in October of 2006 was still in effect 

as far as you knew? 

A: We, we can check the Clerk of· Court's office from 

here, so all we have to do is look on the 

computer to see if it's been revoked or not. 

Q: So after your meeting with Nancy and John and 

their spouses-in mid March of 2009, what did you· 

do? 

A: Prepared the trust agreement. 

Q: And .... 

A: Prepared the schedule A that provided what was 

going to be transferred into it. We prepared a 

deed, and I think my secretary assisted in 

getting the vehicle transferred. I think. 

Q: I was going to ask if your office assisted in 

making the transfe·rs of those assets into the 

trust? 

A: We prepared the deed and of course the Exhibit A 
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1 deposited to three accounts. There were .... my 

2 notes show there were two accounts in Ms. 

3 Watson's name which were First Citizens accounts, 

4 and John Watson's account was the Palmetto Bank 

5 account that he ~anted to get .... he was in a 

6 quandary what·to do with it. 

7 Q:' All right. 

8 A: Because he was holding money he wanted his mother 

9 

10 

11 

12 

13 

14, Q: 

15 

16 

17 

18 

19 A: 

20 Q: 

21 

22 

23 

24 A: 

25 

to have. It may have,been her money. I don't 

even know. I don't remember. I just know he had 

money he wanted his mother to have, but he was 

scared to turn loose of it unless it was 

protected. ' 

Between the date of your meeting with the four of 

them and the date that this trust agreement was 

signed, which appears to be April the 2nd of 2009, 

did you have any communication at all with Ms. 

Watson? 

'Not to my '·knowledge. 

Did you have any other meetings with or 

communications with Nancy Underwood as the 

attorney-in-fact for Ms. Watson about the subject 

of the trust? 

Any communications. When I picked up this file 

to look at it, there are a group of e-mails that 
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RICHARD T. TOWNSEND 

trust in, and I keep emphasizing that to them. 

Don't give it to somebody that you don't have 

complete trust in. 

Now this inc~dent report that's been marked as 

Exhibit Number Six, I think we covered this, and 

I appreciate Mr'. Brackett's willingness to allow 

me to jump into his deposition on a couple of 

occasions, that this incident report is dated 

10/4/06, October 4~, 2006, is that correct? 

Yes.' The disposition day October 4~. 

Okay. And was .... 

And the incident date was September- 28 th is when 

the incident occurred. 

Okay. Let me, l'et me point something out to you, 

and perhaps it will change your mind about what 

you just said. 

Okay. 

Can you read this block for me right here? 

"Dispatch date, time, and clock." 

So rather than .... do you believe based on that 

that this 10/4/06 date would be the dispatch date 

that appears just underneath that block? Now one 

is the incident date. 

Yeah, I mean it, it appears that the date under 

the dispatch is 10/4. 
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Q: All right., So would it appear from that that the 

police were called on 10/4 to be informed of an 

incident which had occurred on 9/28? 

A' .. ' When you read the wri til:!g, it says Ms. Watson 

came to the Laurens Sheriff's Department so that 

th~re wasn't a dispatch evidently. 

Q: What date does it say she came to the Laurens 

county Sheriff's Department? 

A: It says she came on October 4th. 

Q: 'All right. And what time, does it appear that 

tha't, the 'arrival time of Ms. Watson at the 

Laurens County Sheriff'B Department? 

A: 10:20. 

Q: "And ,the departur!=' time? 

A:' I don't have very good eyes. It looks like 

11:15. 

Q: Okay. So from that report it appears that on ,the 

morning of October 4 th , this inci~ent was brought 

'to the attention of, the Laurens County Sheriff ',s, 

Department, is that, is that a fair statement? 

A:' Tha tis the '!Jay it appears. 

Q: All right. And then apparently that afternoon 

they came to your office, is t,hat correct? 

A: Correct. 

Q: And you prepared the last will and testament and 
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RICHARD T. TOWNSEND 

prepared the power of attorney for her execution 

the next day? 

Correct. 

Do you recall what time she came back in to sign 

these documents? 

I can go look on my calendar. I don.'t recall it. 

Would it be a fair statement to say that she had 

just at or maybe an hour or two more than '24 

hours to consider these documents prior to her' 

signing them? 

I, I' would assume if she came ·after 10: 00 0 I clock " 

or 10: 20 in the morning or 11 :'10 that she had 

more than 24 hours, but'I, I can go look on my 

calendar and give you a time. 

would you agre~ with me it would be less than 30 

." 
,hours though in any case? You, didn't come up 

"here in the middle of the night and sign these,· 

did you? 

No. My, my secretaries leave at 5:00 o'clock, so 

it would have had to 'have been before 5:00 

o'clock. 

And the entire time that she was in here, she was 

in the presence of Nancy Underwood? 

To my knowledge, yes. 

Now a power of attorney cannot modify a will, can 
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RICHARD TOWNSEND 1 

1 MR. RICHARD TOWNSEND, being duly sworn, testifies as 

2 follows:, 

3 MR. TOWNSEND - EXAMINATION BY MR. BRACKETT: ' 

4 " Q: 

5 

6 

7 

8 , : 
~.' . 

9 

10 

11", 
' , 

12 

13 

,14' , 

15 

,16 

17 
" , . 

18 

19 

20 

21, ' 

22 

23 

.24 Q: 

25 

Mr. Townsend, this is a resumption of the 

deposition you gave on June the 3rd
, 2010, in the 

case of Willie Watson versus Nancy Underwood and 

others. In that dE?Posi tion; cer.tain questions 'were 

no~, answered due ,to. the a,ttorneyf.ciie;nt privilege, 

and· 'since ,that time, as you know, we have a ,court 

order that resolves the ~~torney/client privilege 

i~sues; so I resu~e the d~positiQn just for the 
'-, .. 

", purpope . of going over ,those particular· 'subj ects 
" .'. 

that' we didn't go' into last time .~kay?· 

MR. MCCALLUM: And if I, may, Mr. Brackett, by 

p~rtiC'ipat'icin' in this deposition, I want it to be 
'. ' "'. , . 

. clear that my' cli~nt in no ,'way~aives her righ17s. 
" 

Of course she will comply with'the court',order;" 

. allow the deposi tion" to go forward unimpeded 

pursuant to the' court order, ·but does not waive any 

. ' 

,rights that she ,had, may.,ha~e at trial to obj ec't to 
, . 

the admission of this testimony at ,trial or appeal, 

the court's order. waiving herpriv~lege. 

MR. BRACKET'!' : Okay. 

Mr. Townsend, at your first deposition you were 

being questioned about Ms. watson's last will and a 
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power of attorney that she signed in your office in 

October of 2006,and you were asked the question 

did you consider. at that time that Ms. Watson was 

your client, that you had an attorney/client 

relationship with her, and on page 50 of your 

deposition you said "Yes,' I can't go into it, but 

she had come in to talk to me about problems for a 

long time." 'I'm going to ask you today to follow 

up with that answer, and if you could tell us what 

sort of problems Ms. Watson had come in to talk to 

you about. 

Originally Ms. Watson was Buck Babb's client. Buck 

rented-this half of Our building. When Buck died 

or got sick, Ms. Watson kind of came with the 

building. She just started·coming into our office 

where she used to come into Buck's office. The 

first time she really consulted with me that I felt 

was an attorney/client privilege was about her 

husband. She wanted to get .... she basically 

wanted to leave him,' and she wanted to discuss 

whether she could take .... she wanted. to take all 

of her money, all her property, and get rid of him, 

and after I explained all of .... I went through on 

more than one occasion. went over with her that she 

would have to tight the possibility that that 
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property had been transmuted into marital property 

and that it wasn't just her property. If I recall, 

they had lived there for a tremendous amount of 

time, and both of them had put repairs, money, that 

kind of stuff into the house. She didn't like the 

fact that she couldn't just leave _with all her 

money. ·Her other problem was she had a daughter 

that she-had given a half acre or three-quarters of 

an acre or something of the property. It sat right 

in the middle of the 20-something acres that she 

owned. She wanted to know could she take that . 

property back from her daughter because I told her 

that that was going to depreciate the sale of her 

house cause the way she described it, the daughter 

was right there in the yard, and it seems/to me 

they used the same driveway or something. But 

anyway, I explained to her once she had given the 

prop~rty to a daughter, it was her daughter's 

property, she couldn't get that away. 

MR. MCCALLUM: If I might, which daughter? 

MR. TOWNSEND: I think her name is Sherry. 

The one th~t lived in the yard was the one she was 

talking about. She also had problems with her 

daughter. 

Sherry? 
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Sherry. 

Okay. 

The, the husband, from the way she described it, 

sat around and did nothing, expected Ms. Watson to 

do all of the cleaning, all of the cooking, clothes 

washing, pay the bills, .and he didn't want to spend 

any of his money, but he also didn't want to help. 

She was getting old. She was tired. Same thing 

with the daughter. I don't know whether the 

daughter was eating at her house or staying at her 

. house at times or whatever, but it was like the 

daughter and the husband were together against her, 

and the daughter would always take the husband's 

side. Ms. Watson basically just wanted out away 

from it. 

. MR. MCCALLUM: Objection. 

To go either buy her a house or get some other 

place that she could stay. But every time it came 

down to possibly costing her part of her property 

or. part of her 'money, then she would hold up, dnd 

at a later time she would come back and go over the 

same thing again, and again I would give her the 

same answers. 

How frequently would she .... this is prior now to 

October of 2006. On average, how frequently would 
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RICHARD TOWNSEND 5 

she come to see you to talk about these things? 

I can't remember. I remember she sat in my office 

on at least three or four occasions, but she had a 

habit of coming and talking to my secretary when I 

wasn't here or, or even if I was but I was busy. 

Any problem that she had she would come talk to her 

about if I wasn't able to see her. 

-Did "she-ever voice to you-any complaint that Sherry 

yelled at her or screamed at her or raised her 

voice at her?" 

Sherry as she was scared of Sherry, as I 

recall. 

MR. MCCALLUM: Objection. 

And I believe she told me that Sherry had done more 

than just hollered at her. That she had actually 

physically abused her. The husband was all mental 

abuse. It wasn't any .... it wasn' t the husband 

doing anything to her," but and most of the time 

with Ms. Watson, it involved money. 

Now when, when you prepared the will, the last will 

for her in october of 2006, the will provided that 

one dollar would go to the husband. Based on what 

you've just told us, were you surprised that she 

would only leave her husband a dollar? 

No. The will she already had, as I recall, that 
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Buck Babb had done left her husband nothing. She 

didn't even mention her daughter. I'm the one who 

recommended that. She wanted ,to leave him out, so 

I w~nt through with her elective share, you know, 

that he would be able to "get it no matter what she 

did even though she left him a dollar or left him 

nothing. I even I think suggested to her that '1 

felt like she could 'get around that elective share 

by leaving him a life estate and a third of her 

estate with it then to go like "she wanted it to go. 

She didn't want to leave him anything. She was 

adamant .... she hadn't left him anything before. 

She didn't want to leave him anything that time.' I 

had to 'explain to her what the one' dollar was.' She 

'wanted .. :.- she said Sherry had gotten her share of 

the estate and that Sherry would get in her opinion 

what the daddy had. Evidently she was the daddy's 

girl and that she did not want to leave Sherry 

anything, so we left one dollar to Sherry, and then 
, 
she gave me instructions as to what she wanted for 

her I believe grandchildren and great 

grandchildren, and we prepared the will, and, as I 

said at the last deposition, when she carne" in was 

reading the documents. 'She made some changes. One 

of them being the change in the amount she was 
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RICHARD TOWNSEND 7 

leaving to some of the heirs. 

Ms. Watson has 'told us that .the power of attorney 

.that she wanted in October .of 2006 was to be only a 

healthcare power and that she understood, that 

that's what it was supposed to be. What she signed 

was something different than that. Do you have a 

recollection of what, what instruction or directi?~ 

you'-received with--respect to the 'scope of the power 

of attorney? 

My notes'are c,lear, and I always make them when I'm 

talking to somebody, and I start out going over the 

will. Then I tell,., them that it' s jus~ as important 

tc? have a power of attorney as it is, a will cause 

we've learned how to prolong agony and keep bO,dies 

alive' when minds are gone. Somebody would have to 

man'71ge her. money.. . I then explained to her that. the 

next document that I would,reco~end anybody have 

would, be a heal thqare power 0 f· 'a t'torney, ,and the 

last one would be a living will. The four 

~ocuments go together. She wanted to know the 

price, and she decided that she wanted to do the 

will and the power of attorney and that she would 

think about .doing anything else, and she never ... came 

back to, to spend the money to do any thing, else. 

Now between October of 2006 and March of 2009, 
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which is when the trust was done, in that window of 

time, do you recall having any other visits from 

Ms. Watson where she discussed her relationship 

with Sherry? 

A: I don't particularly .... I don't remember any 

particular conversation, but she was in this office 

after that. .As I said, she talked more to my 

she'd get more out of my secretary, and she 

wouldn't get billed, and she, you know, would 

trying to make an appointment and see me. She 

would always just come in, not make an appo1ntment. 

The'secretary's worked a long time in a law office, 

she's·very accommodating, and she would talk to her 

or listen to h·er talk. I'm sure T 'talked to her, 

but I can't specifically remember any time that she 

was in here . 

Q: During that same period, did you.get any indication 

from any 'source that Ms. Watson's relationship with 

her daughter Sherry had improved? 

MR. MCCALLUM: Objection. Calls for 1!.earsay. 

A: No. 

Q: Now in 

A: I had no indication'one way or the other. 

Q: All right. In March of 2009, you were visited by 

Nancy and, Nancy Underwood·and John Watson about 
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RICHARD TOWNSEND 9 

the same subject, I guess, Ms. watson's 

relationship with Sherry. 

MR. MCCALLUM: Objection. Assumes facts not 

in.evidence. 

And'You testified at your first deposition that you 

recommended, you were asked why was the choice ,made 

to.create an irrevokable trust versus a revokable 

trust, -and you said "Tn order for me to be able to 

explain to· you the reason, I'd have to go into 

conversations your client had with me when her 

daughter was not there, a long history of 

conversations. " So my follow-:-up is what' history ,of 

long, long history of conversations were you 

referring to that influenced your advice to create 

an irrevokable trust for Ms. Watson? 

Ms. Watson the entire time that I dealt with her 

had never wavered on the fact that Sherry had 

gotten her share of Ms. Watson's ~ ... she thought 

what she ,was entitled to from. her estate. That 

Sherry was in all likelihood going to get the money 

that her husband had. She had not left her husband 

anything in the previous will. In this will she 

did not want to' leave Sherry or her husband 

anything: It was during those occasions that she 

told me about the mental abuse by the husband and 
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RICHARD TOWNSEND 10 

what I understood to actually be physical abuse by 

the daughter. At no time did she ever waiver from 

that in any of my conversations with her, anything 

that did. 

MR. MCCALLUM: I'm placing an objection on 

the record. 

And then you" were asked about meeting in your 

office on or before April 2nd
, 2009" when Nancy 

underwood and John Watson came to see you, and you 

were asked if, if you were told by themt~at their 

sister Sherry had stolen money from their deceased 

father's checking account, and your, your answer 

was "It's my recollection that was part of ' the 

'conversation ,and there was 'more concerning the 

sister than just that," and then you said I'm 

handicapped. In other words, you couldn't go on 

and be more .. '.. you CQuldn' t elaborate any more. 

Today I'm going to ask you to do that. What' was it 

.... ,what, what, what was the more concerning the 

sister Sherry than just the fact that she had 

stolen money that influenced your advice about 

creating an irrevocable trust? 

MR. MCCALLUM: Objection. 

I was told that Sherry had again abused the mother 

and that the mother was going to or had signed a 
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warrant or filed a complaint concerning Sherry that 

backed up what she had told me consistently. 

MR. MCCALLUM: Objection. 

A: I was also told that she had gone into the bank 

after her daddy wa$ dead with a power of attorney, 

withdrew all of his money under the power of' 

atto!~ey anq that she was asked by the teller how's 

your dad 'doing, and she: said something to the 

effect he's not doing r~al well, but she did not 

disclose that he was dead" and she wasn't entitled 

to get ,the money. 

MR. MCCALLUM: Objection'. 

A,: ThaJ: is what was told to me. 

,Q:, All right. Was it your recommendation in March and 

April of 2009 to Nancy Underwood as the attorney in 

fact forMs. W~tson, 'was it your recommendation 

that a irrevocable trust be created and that Ms. 

Watsqn's assets be placed in that trust? 

A: Yes. Nancy came in here and said I want to make 

sur~ my mother is protected. Her brother, was with 

her. I had never met him before. He had some 

$50,000 in his name, was not in M~. Watson's name, 

that he either was ,her money or was his money 

he wanted to give her. There was some reason he 

wanted her to have the benefit of the money. He 
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'was worried that if he died, his wife and children 

would get inv.olved in it. My recollection ,was the 

account was just in his name, but at the last 

deposition, we looked, and I believe it was, in both 

of their n'ames possibly. I remember it was a 

Palmetto Bank account. He wanted to find a vehicle 

that he could assure that the money was used solely 

for his mother and that it couldn't be taken away 

from her. 

MR. MCCALLUM: And excuse me. When you say 

both their names, you're talking about John Watson, 

and who is the both? 

MR. TOWNSEND : And Nancy. 

A:' I think it possibly was in both names. live got 

the' account. 'We went over it at -the last 

deposition. In my opinion the best way tosolv:e 

all of the things they wanted to accomplish; Nancy 

had power of attorney. Ms. Watson had always done 

nothing but express confidence in Nancy. Sometime 

Nancy would come with her when she came. Nancy 

always offered to go 'outside of the room, and ~s. 

Wa'tson would say no, no.' No, no I' I want you in 

here.' I don't have anything, to'hide. I felt that 

the best thing all around to-make sure that the, 

money was used for Ms. Watson was to put it into an 
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irrevocable trust and that ~ould do two thi~gs. It 

would prot,ect the mon~y that Nancy had control over 

at that time. It ~ould allow"th~ m~mey that her 

brother had that he wanted for, the use ot: his 

mother to go in there and assure' that his mother' 

couldn't take the money and give it to somebody: 

els~or it wouldn't get used for her benefit ,or it 

couldn't get taken away fr.:om' her-. ; So I, recommended' 

the,irrevocable trust. It still left Ms. watson 

able to ma~e a will and do whatever she wanted to' , 

wi th what otl:ler, other property she ha'd. ,Her 

husband had just died.' I knew she was going to 

inherit at least, an elective, share, that her', 
""'. , 

a~torney would collect it, you know, 'her share of 

bhe estate. It's possible her husband's will +.eft-', 

eve,rythingto her, I don't, know" but she would have 

ot::he,r money. And ,i t seems to me that ,she had 

mentioned sibl,ings or something, over the years . 

,You know, any otper m9:fley she got ,of course,she 

would be able t.o change her will ,if she wanted,.t~ 

change it. 'Change her buria'! place, 'change whether 

she wanted, to be cremated" ,or change her personal 

representative, but I made the beneficiaries that 

she had chosen herself, which were her children, 

grandchildren, great grandchildren, the 

URSO COURT REPORTING 
21 Surrey Court /Columbia, SC 29212' 

(803) 731-8585 
202 

, . 



1 

2 

3 

4 

5 

6 

7 

8 A: 

9 

10 

11 Q: 

12 

13 

14 

1~ '. A: 

16 

17 

18 

19 

20 Q: 

21 A: 

22 

23 Q: 

24 A: 

25 

RICHARD TOWNSEND 14 

beneficiaries of the trust if there was anything 

left over. As I recall, they were of the opinion 

it would take everything she had to keep her in a 

nursing home or a senior citizen's home because the 

doctor .... as I remember it, the doctor had told 

them she either had to be in a home 

MR. MCCALLUM : Objection. 

or had to have around-the-clock care, and she, 

Ms. Watson, didn't want to spend $20 an hour to 

have around-the-clock care; 

Has Ms. Watson ever expressed to you that she felt 

Sherry was trying to get, get Ms. Watson's assets? 

That Sherry was pressuring her in some way, was 

trying to get her hands on Ms. Watson's assets? 

The things she talked about was if Sherry and the 

daddy pushed her to spend her money, give them her 

money while Mr. Watson put all of his in the bank 

and wouldn't spend any of his money. In other 

words, she had to ke'ep him up. 

Okay. 

And she wasn't happy about that. She just wanted 

to be out of there. 

. Okay. 

She had worked hard all her life. As I recall, she 

had a retirement account and she had pensions and 
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social security, and he had evidently not been as 

successful as she was. 

MR. BRACKETT: Thank you. That's all I have. 

MR. MCCALLUM: Just a couple, if I may. 

MR. TOWNSEND - EXAMINATION BY MR. MCCALLUM: 

Q: Now as I understood your testimony, you said that 

you were told that there was a warrant issued 

against Sherry for abusing Ms. Watson at the time 

that Nancy came in to do ,the irrevocable trust? 

A: No. I said. I understood that there had been or 

would be a warrant or a police report made 

concerning an abuse that occurred evidently about 

the time the daddy died. 

Q: A physical abuse? 

A: A physical abuse. 

Q: Ah. And you were told this by Nancy? 

A: I don't know whether it was by Nancy or by her 

brother.' 

Q: Okay. And as I further understood your testimony 

just a moment ago, that you said that Nancy had 

control of the money or some monies that she wanted 

to protect for the benefit of her mother prior to 

the irrevocable trust. It was this account that 

was in Nancy and JOhn's name? 

A: I understood it that day that it was just in John's 
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WILLIE D. WATSON 3 

And what's the address? 

423 Free, F-R double E, Free Bridge Road. 

Yes, ma'am. 

Ware Shoals, South Carolina. We get the mail 

through Ware Shoals. 

How long have you lived there? 

Thirty-one years. 

So have you lived there ever since you lived in 

Florida? 

Yes. 

So you moved from Florida to Ware Shoals? 

Yeah, back home. 

All right. 

We were in Florida about 40 years. 

Now you were married to Mr. John Calvin Watson? 

Correct. 

Did you refer to him as Calvin? 

Yes. 

During the deposition today, because we have two 

John Watsons, I'm going to refer to them as Calvin 

and John your son so we can distinguish between the 

two just so nobody gets confused. Is that okay? 

Yes. 

How' long were you and Calvin Watson married? 

Sixty-two years. 
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WILLIE D. WATSON 4 

And how many children did you have? 

Three. 

And that would be? 

John. Sherry, John, and Nancy. 

And is that the sequence of their ages? Sherry is 

the oldest? 

Yes. 

Then John and then Nancy? 

Yes. 

What sort of work did Calvin do? 

He was a contractor, building houses and hotels. 

When did he retire? 

I believe he retired in 1982. He retired a year 

before I did. 

And in '82, I'.m sorry, you were living in Florida at 

the time? 

Yes. Palm Springs, Florida. 

So he was doing contracting down there? 

Yes. 

Did he, so he did not work at contracting after he 

moved back to Ware Shoals? 

No. He planned on doing work, but he .... his 

health got bad. 

Now when you left Florida and moved back to South 

Carolina, is there any particular reason you went to 
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Ware Shoals? 

A: That was .... my mother and daddy gave me property, 

and my brother· built me a house, and we moved in the 

house that my brother built. 

Q: So the property where you live now was property that 

carne from your family? 

A: Yes. 

Q: And did any·of your children live in the· vicinity of 

Ware Shoals at the time? Well, I guess they were 

younger then. Were they living- at home then? 

A: The children? 

Q: Yes, ma'am. 

A: Well, they were married. 

Q: And were they living near Ware Shoals? 
• • J ' 

A: Well, my daughter Sherry,I gave her a half an acre, 

and she lives there. 

Q: And when did you give Sherry.half.an acre? 

A: I believe it was 1984. 

Q: Was she married the~? 

A: Yes. 

Q: And why did you give her half an acre? 

A: Because we wanted her to be near us. 

Q: That ~ould be you and Calvin wanted her to be near? 

A: Yes. 

Q: Where was John living at the time? 
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WILLIE D. WATSON 15 

1 Q: Do you ever .... have you recently been spending 

2 time at Ed Jones' place in Simpsonville? 

3 A: I'visit up there sometimes. 

4 Q: Sometimes? 

5 A: Yes. 

6 Q: I want you to take'a look at some documents for me, 

7 Ms. Watson. 

8 A: Mr. Jones is a-mighty fine person. 

9 MR. ·BRACKETT: Sorry. ·1 didn't know you were 

10 going to be here. 

11 MS •. POWERS: That's all·right. 

12 MR. BRACKETT: I would have made another copy. 

13 Q: Let me show you what we've marked 'as Exhibit On:e,' 

.. 
14 Ms.·Watson, and you can .take a moment to look at 

15 that., Then I'm going .to ask you some questions 

16 about it. 

17 (Defendant's Exhibit Number One was marked for 

18 identification purPoses.) 

19 Q: 

20 

21 

22 A: 

23 Q: 

24 

25 A: 

Just for the record, I notice you are, you do have 

glasses on today. Do you have any difficulty 

reading? I didn't want to 

No. 

Okay~' All right, Ms .. Watson, you've seen that 

document before today, haven't you? 

No. 
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1 Q: 

2 A: 

3 Q: 

4 A: 

5 Q: 

6 

7 A: 

8 Q: 

9 

10 

11 A: 

12 Q: 

13 

14 

15 

16 

17 

18 

19 Q: 

20 A: 

21 Q: 

22 

23 

24 

25 

WILLIE D. WATSON 16 

You've never seen that? 

Not this. 

You've now had a chance to read it? 

I read some of it, yes.' 

And yo~ see that it's an incident report from the 

Laurens County Sheriff's Department? You see that? 

Yes. 
, 

And it says that on October the 4 th , 2006, you went 

to the sheriff" s department and made a complaint 

against Sherry. You see that? 

Yes. 

And you reported to the sheriff'$ department that on 
. . 

. September the 28 th , 2006, SherrY'was harassing you, 

and this report says that you 'told the sheriff that 

had been going on for several years. That S4erry 

had been harassing you,for several years and.you 

wanted it to stop. 

MR. MCCALLUM: Objection as to form. 

You see that in there? 

Yes. 

You reported that on that particular day Sherry was 

driving you to the hospital to get Calvin, he was 

being released, and that for some reason Sherry 

became really angry and upset with you and began to 

yell, scream and yell, and call you names. Called 
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5 Q: 

6 A: 

7 Q: 

8 

9 A: 

10 

11 Q: 

12 A: 

13 Q: 

14 

15 A: 

16 Q: 

17 

18 

19 A: 

20 Q: 

21 A: 

22 Q: 

23 

24 

25 

WILLIE D. WATSON 17 

you dummy and stupid, and she slammed on the brakes 

to scare you, and you became so upset about it that 

you could not stay at the hospital with Calvin. 

MR. MCCALLUM: Objection as to form. 

Now did you .... do you recall those events? 

Yes. 

And was that accurate when you told the'sheriff:s 

-department that aJ:l that stuff had happened? 

well, like I said, it's just part of people getting 

angry with me. 

You think .... 

And again, this, I know where this all come from. 

Well, 1"11 give you a.chance to explain that in just 

a second .. 

Yes, do. .Please do. 

But if .... is it your testimony today that a 

daughter harassing you for several years to suchan 

extent t~at you become physically .... 

She wasn't harassing me for several years· like that.' 

Well, this 

That was just one. That only time like that. 

This report says that you told, you told.law 

enforcement this has been go;irig on for several 

years. Now did you tell them that, or are you 

denying that today? 
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WILLIE D. WATSON 18 

1 A: Well, if I said I told them that, I did. I don't 

2 lie. 

3 Q: Okay. So as far as you know,. as' far as you recall 

4 back in October of 2006, you told law enforcement 

5 Sherry had been harassing you for several years. 

6 MR. MCCALLUM: Objection as to form. 

7 Q: That's what you told the sheriff's department, isn't 

8 it? 

9 A: Yes, I went over there. 

10 Q: And you told them what you thought was the truth? 

11 A: Yes. 

12 Q:And you told the sheriff, I'm reading right from the 

13 

14 

15 

'" 16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

report, you're welcome to follow·aiong. "Ms. Watson 

stated that Ms. Long has assaulted her in the past 

by throwing objects at her." So you told, you told 

the sheriff's department that Sherry Long threw 

things at you. That was true when you told it to 

them, wasn't it? 

MR. MCCALLUM: Objection as to form. May I 

point out the part that you', re referring to?' 

MR. BRACKETT: Yes. Please, yes. It's the 

third .... that sentence is the fourth line from the 

bottom from the text. 

MR. MCCALLUM: Right here' where. it says Ms. 
I 

Watson did state. 
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1 A: 

2 

3 Q: 

4 A: 

5 Q: 

6 

7 

9 

10 A: 

11 Q: 

12 

13 

14 A: 

15 

16 

17 

18 

19 

20 

21 

22· 

23 Q: 

24 

25 

WILLIE D. WATSON 19 

One time she throwed something at me. Only one 

time. 

Only one time? 

Yes. 

And this report goes on to say that you told, you 

told the sheriff's department you were scared of 

Sherry and that Sherry, you ~hought Sherry was going 

to make you-have a heart attack one day. Is that 

the way you felt at the time? 

I really don't remember. 

If the sheriff says, that's what the sheriff's 

department puts that in.their report, do you deny 

that? 

No, I. don't. I don't deny it. 

MR ~ MCCALLUM: Objection, objection as to 

form. Let me finish my objection, and then you can 

answer. Objection as to form. Go ahead and answer. 

MR. BRACKETT: Just so we don't have to gO 

through all this, are you objecting to leading 

questions? 

MR. MCCALLUM: No .. 

MR. BRACKETT: Okay. 

Now you must have been pretty upset back on October 

the 4th, 2006, to have gone to the sheriff's 

department to fill out a report. Were you upset 
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WILLIE D. WATSON 26 

Q: Had he ever 'done legal work for Calvin Watson 

before? 

A: No. 
, , 

Q: When you went, to Richard Townsend's office on 

October the 5th
, 2006, were you the person who 

decided to go to his offi6e? 

A: I think i't' was Nancy's decision ~ 

Q: So it's your testimony that Nancy chose Mr. 

; ,Towns end? " 

A: What, 'now? - Repeat the question. 

Q: Is "i t your testimony that Nancy 'is the person who 

chose Mr. Townsend to go to? 

A: No, I qidn'tsay that. 
" , 
" ' 

Q: All right. Who'chose Mr. Townsend? 
.:- '. ".~ 

A: ,The day we went over "there was her suggestion. She' 

carne to my house and said, 'Ma, let's go. 

Q: Who chose Mr. Townsend? 

A: I guess I did. 

Q: ' Because you had had communications with h:i,m 

previously? 

A: Yes. 

Q: And who went with you to Mr. Townsend's office?,-

A: Nancy. 

Q: Anybody else? 

A: ''1: think Natalie was along, her daughter. 
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WILLIE D. WATSON, 27 

Q: ,And is it your, testimony, today that you did not want 

to go to Mr. Townsend's office? 

A: I really didn't want to go'because my husband was'_ 
, , 

sick a~¢l getting ready to have heart surgery, 'and 

but she c6me and said, Ma"l~t's,.go. Let's 'go over 

there and' get that_power of ~ttoiney. 
, . .' .. " 

Q: Now whose idea was it to get ~ power of attorn.ey? 

,A: It was mine., 

Q: ,So you ,wanted-, you wanted' to giv~ a~:'power of 
-,' . 

-attorney., .. , . .. :", 

A,: For medical reasons, only. 

Q.: ",; ... 'for medical' reasons only?' 
'. -, , .. '", ' .. '. 

A: Yes .. , 

,Q: _ ,'NOW did ,you have a chance to si t down on October the' 

5 th and 'talk with Mr. Townsend? 

A: No. " 

. . . ~ 

Q: 

A: I sat down, but I didn"t'talk to ,him., . ~ \' 

Were you in the same room with Mr. Townsendi 

20 A: 'Yes, I was. 

21 ' Q: 

22 A: 

23 Q: 

, 24 A: 

25 Q :, 

And what was-said? Who was in the room with you? 

Nancy. 

So what was said in that room? 

It was said to read these pap'ers and sign them. 

So your testimony is that, the documents had already 

, ,URSO COURT REPORTING 
21 Surrey Court / Columbia, SC 29212 

(803) 731-8585 
214 

... ' 



1 

2 

3 

4 

5 

6 

7 

8 Q: 

9 

10 'A: 

'11 Q: 

12 A: 

13 Q: 

14 'A: 

15 Q: 

,16 A: 

17 Q: 

19 

20 

21 

22 A: 

23 Q: 

24 

25 

WILLIE D. WATSON 79 

before this, before I even signed. I didn't know I 

was signing a name to, to the probate will that 

Nancy stole from me. She grabbed 'it out of my hand, 

and I told her to leave it alone. She also stole my 

husband's little knife that her husband gave him for 

a Christmas present~ She said I'm going to take 

that like she took everything else. 

Now in January qf 2009, you're still living at 

Sterling House, right? 

Yes. 

And Calvin is hospitalized again. 

Yes. 

Do you remember that? 

Yes .. 

And he stayed in the hospital for 

I don't know how long. 

,I don't know how long. All right. And do' you 

recall during that period of time that Sherry was 

continuing to thre~ten you that she was going to put 

you out, take everything, and she was continuing 

with the 

No, I don't remember that. 

You don't remember that? All right. 'Then on or 

about March the 4 th , Calvin went back in the 

hospital with pneumonia. 
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WILLIE D. WATSON 80 

1 A: Yes. 

2 Q: Do you remember that? 

3 A: Yes. 

4 Q: Now had he been living at the Sterling House, or had 

5 he been living with Sher~y? 

6 A: I told you before he was nO,t living with Sherry. He 

7 stayed one night with her. T:qat's when she had to 

8 -..:-.- ... -----:--.rush,him-to the·~hospi·ta-l-. 

9 Q: 

10 

11 A: 

12 Q: 

13 

14 

15' 

16 A:, 

17 Q: 

18 

19 

20 

21 

22 A:. 

23 Q: 

24 

25 A: 

And then every other night he was,staying 'at 

Sterling House? 

Yes, as well as I remember. 

And then he was in the hospital for three days. 

Then on March the 22nd 
•••• he was in ,'the hos~ital, 

with pneumonia from March the 4th to March the 7 t?, 

2009,. is that your recollection? 

Yes. 

And t~en he went back in the ho~pital on March the 

22nd with what the record saic;l was a neck fractur~. 

That. he was in there and'he did not, he did not 

return home from that hospitalization. Do you 

remember that? 

No. 

He was in there from March the 22nd • He died on 

March the 31st , right? 

That's correct. 
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WILLIE D. WATSON 81 

Now while he was in the hospital, did you call 

Josie, John's wife, upset about the fact that Sherry 

was still threatening you 

No, I did not call Josie. Josie called me. 

Josie called you? Do you remember the" conversation? 

NO, not too much. 

How do you remember she called you and you didn't 

call her? 

Well, you were talking about it. Said I called her. 

Yes, ma'am. Did you call Josie complaining about 

you were upset and complaining about the fact 

that Sherry was again being mean to you and 

threatening you? 

I said a little something like that. 

A little something like that. Okay. And then you 

also called Nancy? 

I did not call Nancy. 

While Calvin was in the hospftal in March, and you 

made the same sort of complaint that you had told 

Josie. 

Josie gets things mixed up." 

That .... 

Cause she don't speak English too well. 

All right. 

She's Spanish. 

URSO COURT REPORTING 
21 Surrey Court / Columbia, SC 29212 

(803) 731-8585 
217 



1 Q: 

2 

3 

4 A: 

5 Q: 

6 A: 

7 Q: 
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9 A: 

10 Q: 
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16 Q: 
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23 A: 

24 Q: 

25 A: 

WILLIE D. WATSON 82 

So you deny calling Nancy and telling her that 

Sherry was still being mean to you and still 

threatening you? You deny making that phone call? 

Yes. 

You do? 

I don't remember it. 

Well, is it you don't remember it, or you're deny 

making it? 

I don't remember. 

So you could have made it, . and you just don't 

recall? 

It could be like that. 

Now on March the 13 th
, you moved out of Sterling 

House, right? 

I think that's correct. I'm almost positive. 

And that's between the hospitalizations. Calvin had 

been in the hospital twice in. March, and during the 

period he was not in the hospital, you moved out of 

Sterling House, March the 13 th , 2009. Do you 

remember that? 

I don't know. 

And isn't it the fact that Sherry moved you out? 

Yes, she did. 

At night? 

What's wrong with night? 
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Q: I'm just asking. You all moved out of Sterling 

House .... 

MR. MCCALLUM : Objection as to form. 

Q: at night, didn't you-? 

A: If that's what'you got wrote down there. 

Q: Well, I'm just asking for your, recollection. 

A: We didn't want to pay any more rent when we moved. 

Q: ,And did you tell people you were moving out? 

A: Yes. We paid them for the time we were there, and 

,we moved. 

Q: Did you tell the people at Sterling House I'm moving 

out? 

A: Yes. 

Q: Before you moved? Or did'you tell them after? 

A: Yes, we told them we were going to move. We wasn't 

trying to do nothing wrong. ' 

Q: Now did anybody else in the family know you were 

moving out or just Sherry? 

A: I 'don't know: 

Q: You didn't tell anybody, did you? 

A: No. 

Q : ' And then you went to 1 i ve wi th Sherry, stayed wi th 

her until April the 8 th? 

A: That's correct. 

Q: About three weeks? 

URSO COURT REPORTING 
2i Surrey Court / Columbia, SC' 29212 

(803) 731-8585 
219 



1 

2 

3 

4 

5 

6 

7 

8 .. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

WILLIE D. WATSON 84 

A: Yes. 

Q: Right? 

A: Yes. 

Q: And where were .you staying during those three weeks? 

A: I· was staying in Simpsonville. 

Q: In Simpsonville at Ed Jones'· house? 

A: That's right. Mr. Jones's house. 

Q: And ,then on' March the 3pt,' aft~r you ·had· moved out, 

,you're up in'Simpsonville, March the 31st , Calvin 

dies. Were you at the hospital:' the day that he 

passed, do you remember? 

A: ·Yes. 

Q : There was Sher,ry 

A: No.,. I wasn't at the .... , I wasn ~ t there when he 

died. 

Q: Was Sherry there or John or Nancy, if you know? 

A: They called and said he was. having a hard time and 

tried fo get there before h~died. 

. Q : And the funeral was on April the 3 rd:, three days 

later? 

" MR. BRACKETT: Is that r;ight, the 3rd? 

MS.; UNDERWOOD: It was on that Friday, so. 

MR. ,BRACKETT,: I'm, sorry. I shou1dn't'be 

asking you on the record. 

Q: Do you remember going to the funeral? 
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Yes, she was trying to get my husband down there, 

too. She had a motive to do a lot of things. 

To Generations? 

Yeah. 

Well, he didn't 

And he said for me not to even go down there. 

All right.' 

He never wanted me to even visit Nancy. 

So this is something Calvin said about Generations? 

Your moving to Generations? 

No I, I ~idn't say that. 

MR. MCCALLUM: Objection. 

All right. I'm trying to figure out .... ' 

Nancy was always talking to ,me arid my husband you 

all ought to 'come to Columbia down there and stay in 

Generations. My friends', parents all live there. 

Nastiest"place,I've ever been in in my life. 

When did you first .... 

And then when I found out what all she'd done and 

the way she was treating me, then she come in there 

one day and said I'm thinking about turning you over 

to the state, and that's when I called my daughter 

and I said I want you to come here and get me. 

So that was in .... ·that was when you moved out of 

Sterling House? 
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WILLIE D. WATSON 99 

1 A: No,. that's 

2 Q: When you moved out of Generations? 

3 A: Yes. 

4 Q: Oh, I see. Okay. 

5 A: It's more like .... 

6 Q: Let's look at Exhibit Twelve. 

7 (Defendant's Exhibit Number Twelve was marked for, 

8 identification purposes.) 

9 ,Q: 

10 

11 A: 

12 

13 Q: 

14. 

15 A: 

16 Q: 

17 

18 

19 A: 

20 

21 

22 

23 Q: 

24 A: 

25 Q: 

Is this the paperwork that you signed when you 

signed up to m9ve into Generations? 

I got my name written there. I don't know if it's 

the same paper. I guess it is. 

Now you signed this one Dendy ,watson .down at the 

, bottom? 

Yeah" that's my .... really Den~ylee Watson. 

'And it's your testimony that on May.the 6 th o'f 2009, 

you really didn't want to move into Generations, and 

Nancy was forcing you to do it? 

Well, she said that her and Rock'had talked it over 

a lot of times, and they didn't want nobody staying 

with them,maybe just to visit. His parents or her 

parents. 

Well, .... 

And they wanted me out of the way. 

Wanted you out of the way? 
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STATE OF SOUTH CAROLINA ) iN THE COURT OF COMMON PLEAS 
) EIGHTH JUDICIAL CIRCUIT 

COUNTY OF LAURENS ) 

Willie D. Watson, ) 
) 
) 
) 
) 
) 

AFFIDAVIT OF WILLIE D. WATSON 
Plaintiff, 

vs. 

Nancy Carol Unde~wood individually and as ) 
putative trustee of the Willie D. Watson Trust, ) 
Jo1m H. Watson individually and as putative ) 
trustee of the Willie D. Watson Trust, ) 
Willie Dendy Lee Watson Irrevocable Trust, ) . 
and Future and Potential Heirs of ) 
Willie D. Watson, ) 

Case No. 2010-CP-30-0116 

r-
'" -< = z s 

-" .... 
:l> 

~ -0 
::0 

1 N 

Defendants, 
) 
) 
) 

l> ...0. 

----------~----------------) 

. ..,... 

.""'-
.C) 
l> . 
{j) 

-4 ,,, 
» 

PERSONALLY APPEARED BEFORE ME, Willie D. Watson, wh.:g being duly'~worn, 

deposes and says: 

I am the Plaintiff in the above referenced matter. I crave reference to my 

complaint which is filed in this matter and ask the COUlt to overturn the purported trust 

and declare it null and void for the following reasons: 

1. The purported trust is now invalid as I have changed my will by codicil. 

That the purported trust references the specific will which I have altered and changed as a 

result of the codicil. 

2. That my codicil is my true and honest wants and wishes for my estate after 

my death. 

3. That the codicil leaves all my belongs to my beloved daughter, Sherry 

Long. 
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4. That it is my uliderstanding that Sheny does not contest that the purported 

trust be terminated and that all the assets be turned over to me. 

5. I never wanted my assets to be placed in a trust and I really believe that. it 

was wrong, and it is my understanding that my assets will be my responsibility as they 

always were and should always be. 

6. I have no intention whatsoever in changing my will again, and I do not 

think that it was proper to begin with .. for the purported trust to .be created through a 

power of attorney without my knowledge. 

7. I believe that my daughter, Nancy Underwood, created the purported trust 

for her own benefit to secure her inheritance because she had intent!ons of locking me 

away in a nursing home. 

8. I feel thftt she was selfdealing and did so for her own benefit, not mine .. 

FURTHER AFFIANT SA YETH NOT. 

ffrftW 12· ~ ~ 
Wi lie D. Watson . 

SWORN to before me this ~ay of 

AP(?~ 
Notary Public for South carOht' a J/"> _ ,y'­
My Commission Expires: IJ--:... 'O;,rUJ 16 

~~~j~~~----------
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srlATE OF SOUTH CAROLINA 

COUNTY OF LAURENS 

Willie D. Watson, 
Plaintiff, 

vs .. 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 

Nancy Carol-Underwood individually and as ) 
putative trust~e of the Willie D. Watson Trust, ). 
Jolm H. \yats6n individually and as putative ) 
trustee dthe Willie D. Watson Trust, . ) 
Willie Dendy Lee Watson Irrevocable Trust, ) 
and Future and Potential Heirs of - ) 
. Willie D. Watson, ) 

Defendants, ) 
) 
)' 

. IN THE COURT OF COMMON,.PLEAS 
EIGHTH JUDICIAL CIRCUIT . 

AFFIDAVIT OF SHERRY LONG 

Case No. 2010-CP-30-0116 

r .< ,...., 
z <:;:) 

;z 25 
;l:> 

~ -0 
:::0 

1-
I'V J> .D ·z 

(j 
l> l:> 

:.1) 
-i .. 
'""'1 
;.0 

:C' 

PERSONALLY APPEARED BEFORE ME, Sherry Long, who being duly sworn, deposes and, 

says; 

1. I am Sherry Long, and I live at 389 Free Bridge Road, Laurens, SC 29692 . 

. 2. His my' understanding that my mother, Willie D. Watson has amended her Last Will and 
Testament dated October 5, 2006. by codicil on January 12,2010 and that I am the sole 
beneficiary under this <;odicil. . 

3. I give my full consent without any objection to the terminatiOlvdisolution of the purpolied. 
Irrevocable Trust created.in April 2009 by Nancy Underwood.as Pow~r of Attorney f<;>r Willie 
D. Watson. 

4. I give my consent to' the purpOlied bust's termination regardless of any wlachieved matel'ial 
purpose of the purported bust. 

5. It is nlY understanding this purported trust was created without my mother's consent by my . 
sister, Nancy Underwood. 

Affidavit of Sherry Long Page 10f 2 
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. 1 

i 
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6~ I, hereby request that the Court terminate the purported trust and order the trustees to distribute 
all property and monies held by same to my mother immediately . 

. FURTHER'AFFIANT SAYETH NOT. 

: SWORN to ~efor~ me this'9!!Jay of 
A ril 2010. . '. 

ublic.for South Carolina ) ?f ,.) 
My Com.i:nissipn Expi~es: . (a-/9/Q41 j' 

'., '. 
: •• ,I 

". 

," 

, : .~ 

.. t', 

" .', ," 

Affidavit of Sherry Long Page 2 of 2 
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STATE OF SOUTH CAROLlNA 

COUNTY OF LAURENS 

Willie D. Watson, 

Plaintiff, 

v. 

Nancy Carol Underwood, individually and as 
putative trustee ofthe Willie D. Watson Trust; 
John H. Watson, individually and as putative 
trustee of the Willie D. Watson Trust; and 
Future and Potential Heirs of Willie D. Watson; 

Defendants. 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2010-CP-30-0116 

Affidavit of 
Defendant Underwood~ Individually 
and as Co-Trustee 

Personally appeared before me the underSigned, who being 'duly sworn, deposes and says 
, , 

that: 

1. I am Nancy Underwood, the daughter of Plaintiff Willie Watson, and I am one of the trustees 

to the Willie Watson Irrevocable Trust. I give this affidavit in my individually capacity and 

as a co-trustee. 

2. Plaintiff was married to John C. Watson, who died on March 31, 2009. They had three 

children, me, John H. Watson, who is a defendant in this case, and Sherry Long, who is not 

a party to this case. 

3. On October 5, 2006 Plaintiff signed a durable power of attorney naming me, individually, 

as attorney-in-fact. (Exhibit 2). The power of attorney expressly granted to me the power 

and authority to make gifts, including to myself, and "to establish trust funds, revocable or 
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irrevocable, funded or unfunded, for the benefit of me [my mother], my children and my 

lineal descendants, and to transfer any of my assets to such trusts ... " The power of attorney 

was prepared by my mother's attorney, Richard Townsend, and it was executed in his office. 

4. Also on October 5, 2006, the Plaintiff signed a Last Will and Testament (Exhibit 3). The 

Will was prepared by attorney Townsend and it was signed in his office. 

5. When John C. Watson, my father, died on March 31,2009, my mother's relationship with 

my sister Sherry Long was not good, -it had not.been good for a long time- and I learned that 

Sherry Long was trying to take advantage of our father's death to enrich herself to the 

prejudice of our mother and to the prejudice of our father's estate. My mother was always 

calling to complain about how Sherry Long treated her and about how Sherry was only 

interested in getting mother's money. Neither my brother nor I was surprised to hear this 

because Sherry Long had done essentially the same thing with our father (plaintiff s 

husband) during the last months ofhis life. Only days after our father was discharged from 

the hospital, Sherry "helped" him prepare a boilerplate form Last Will that left everything 

to her, and took him to a UPS store to have the Last Will signed and witnessed. His prior 

Will left everything to his spouse and 3 children. 

6. In March 2009, I and my sister-in-law received calls from my mother; she was upset about 

something done or said by Sherry Long. I decided that something had to be done. Using the 

authority granted in the power of attorney, my brother, John H. Watson, and I, and our 

spouses, consulted with my mother's attorney, Richard Townsend, the same attomeywho 

had prepared the power of attorney and Last Will in October 2006. From his past 

conversations with the Plaintifl: Mr. Townsend was aware of Plaintiff's problems with her 
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7. 

'.,' 

husband and with her daughter Sherry Long. Using the power and authority given to me in 

the power of attorney, an irrevocable trust was created to shield my mother's assets from 

Sherry Long. (Exhibit 4). I had never before used the power of attorney, much less abused 

my authority under the power of attorney. The trust agreement was executed on April 2, 

2009, and while at the bank that day to transfer the title to the bank accounts to the trust, my 

brother and I were told by the bank representative that Sherry Long had been there to close 

a POD account in my father's name, which named my mother as the'POD beneficiary, and 

that Sherry Long was using' a power of. attorney given by my father to conduct the 

transaction. Sherry misled the bank representative by saying that our father was not doing 

well, thereby implying that he was still living, and she did knot tell the bank that he had died. 

Of course, our father's death terminated the power of attorney that gave Sherry Long access 

to the bank accounts. 

The Trust Agreement names me and my brother John H. Watson as co-trustees. It provides 

that all net income is payable to our mother. It also provides that trust principal may be 

distributed to our mother, if the trustees in their sole and uncontrolled discretion deem it 

necessary for her upkeep, maintenance and suppo~; however, the trustees in exercisingtheir 

discretion to make distributions from trust principal mUst consider "any other sources of 

income" available to our mother. I promptly told our mother about the creation of the trust 

and the reason for' its creation, and she initially made no objection and actually spoke 

favorably of it to others, inCluding attorney Jennifer Dowd. The trust incorporates Plaintiff s 

October 5, 2006 Last Will as a means to identify the remainder beneficiaries to the trust. 

This was the most recent Last Will executed by the Plaintiff prior to the creation ofthe trust. 

The devisees named in the Will are me, John H. Watson, Sherry Long and Plaintiff's five 
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grandchildren and three great-grandchildren. (Four of the grandchildren and great-

grandchildren are minors.) Plaintiff expressed her relief that her assets were protected. 

8. Several months after our father's death, Sherry Long removed our mother from the assisted 

living faCility in Chapin where she then resided, and the evidence will show that since that 

time Sherry Long has isolated mother from us, has unduly influenced mother and fomented 

disagreements in the family, has poisoned our mother's relationship with us and our 

families, and has caused our mother to now oppose the creation of the trust .. We believe that 

Sherry Long has . exploited mother, who we believe is a vulnerable adult under South 

Carolina law. 

9. Prior to Sherry Long's illfluence, my mother renoU]1ced her right and opportunity to serve 

as personal representative of our father's estate and nominated me, not Sherry Long, to serve 
.' . 

as personal representative. As mentioned above my mother subsequeQ.tly fell under the 

influence of Sherry Long and only then began expressing dissatisfaction with the trust. 

10. The trust assets are mother's house, a car and the moneys/CD's shown on the trust 

accounting. With the assistance of attorney Townsend, these assets were transferred into the 

trust immediately after the trust was created. 

11. Since the trust was created and funded, my brother and I, as trustees, have relied on the 

advice of our trust attorney, and we are trying to follow the terms of the trust to insure that 

our mother has assets to support her in the long-tenri. 
I 

l 

Sworn to before me this J 3 'LL day 
of May, 2010. 
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STATE OF SOUTH CAROLINA 

COUNTY OF LAURENS 

Willie D. Watson, 

P~aintiff, 

v. 

Nancy Carol Underwood, individually and as 
putative trustee of the Willie D. Watson Trust; 
John H. Watson, individually and as putative' 
trustee of the Willie D. Watson Trust; and 
Future and PoteJ;ltial Heirs of Willie D. Watson; 

Defendants. 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2010-CP-30-0116 

Affidavit of 
Defendant ~ohn Watson, Individually 
and as Co-Trustee 

Personally appeared before me the undersigned, who being duly sworn, deposes and says 

that: 

1. I am John H. Watson, the son of Plaintiff Willie Watson, and I am one ofthe trustees to the 

Willie Watson 'Irrevocable Trust. I give this affidavit in my individually capacity and as ~ , 

co-trustee. 

2. Plaintiff Was married to Jcihn C. Watson, who died on March 31, 2009. They.had three 

clrildren,me, Nancy Underwood, who is a defendant in this case, and Sherry Long, who is 

not a party to this case. 

3. On October 5, 2006 Plaintiff signed a durable power of attorney namlng Nancy, individually, 

as attorney-in-fact. (Exhibit 2). The power of attorney expressly granted to Nancy the 

power and authority to make gifts, including to me and to her, and "to establish trust funds, 
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revocable or irrevocable, funded or unfunded, for the benefit of me [my m'other] , my children 

and my lineal descendants, and to transfer any of my assets to such trusts ... " The power 

of attorney was prepared by my mother's attorney, Richard Townsend, and i~ was executed 

in his office. 

4. Also on October 5; 2006, the Plaintiff signed a Last Will and Testament. (Exbibit 3). The 

Will was prepared by attorney Townsend and it was signed in his office. 

5. When John C. Watson, my father, died on March31, 2009, my mother's relationship with 

my sister Sherry Long was not good; -it had not been good for a long time- and I learned that 

Sherry Long was trying to take advantage of our father's death to enric~ herself to the 

prejudice of ,our mother and to the prejudice of our father's estate. My mother was, always 

calling me and/or Nancy to complain about how Sherry Long treated her and about how 

, ' ' 

Sherry was only interested in getting mother's money. Neither Nancy nor I was surprised to 

hear this because Sherry Long had' done essentially the same thing with our father 

.~. (plaintiff's husband) during the last months of his life. Only days after o~ father was 

discharged from the hospital,. Sherry "helped" him prepare a boilerplate fQrm Last Will that 

left everything to her, and took him to a UPS store to have' the Last Will signed and 

witnessed.'His p~or Will left everything to' his spouse and 3 children. 

6., . In March 2009, Nancy and my wife received calls from,my mother; she was upset about 

something done or said by Sherry Long. Nancy and I decided that something had to be done. 

Using the authority granted to Nancy in the power of attorney, Nancy and I, and our spouses, 

consulted with my mother's attorney, Richard Townsend, the same attorney who had 

prepared the power of attorney and Last Will in October 2006. From his past conversations 
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with the Plaintiff, Mr. Townsend was aware of Plaintiffs problems with ~er husband and 

with her daughter Sherry Long. Using the power and authority given to Nancy in the power 

of attorney, an irrevocable trust was created to shield my mother's assets from Sherry Long. 

(Exhibit 4). To my knowledge, Nallcy had never before used the power of attorney, much 

less abused her authority under the power of attorney. The trust agreement was executed on 

April 2, 2009, and while at the bank that day to transfer the title to the bank accounts to the ' 

trust, Nancy and I were told by the bank representative-that Sherry ·Long had ,been there to . .. - . 

. close a POD account in my father~s name, which named my mother as the POD beneficiary, 

and. that Sherry Long was using a power of attorney given by my father to conduct the 

trans~ction. Sherry misled the bank representative by saying that oUr father was not doing 

well, thereby implying that he. was stilllivillg? and she di<1; knot tell th~ bank that he had died. 

Of course, our father's death terminated the power of attome~ that gave Sherry Long access 

to the bank accounts. . 

7 . The Trust Agreement names me and Nancy as co-trustees. It provides that all net income is 

payable to our mother. -It also provides that trust principal 'may be distributed to our mother, 

if the trustees·in their sole and uncontrolled ~iscr.etion deem .it necessary for her upk~ep, 

maintenance and support; however, the trustees in exercising their discretion to make 
" . 

distributions from trust priitcipal must consider· "any other sources of income" available to' 

. our mother. The trust incorporates Plaintiff's October 5, 2006 Last Will as a means to 

identify the remainder beneficiaries to the trust. ' This was the most recent Last Will executed 

j 

by the Plaintiff prior to the creation of the trust. The devisees named in the Will are me, .. 

Nancy, Sherry Long and Plaintiff's five grandchildren and three great-grandchildren. (Four 

of the grandchildren and great-grandchildren are minors.) My mother never complained to 
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me that the trust had been created. 

8. Several months after our father's de~th, Sherryi~~g·r~m.cived bill mother frbinthe assisted 

living facility in Chapin where she then resided, and the evidence will show that since that 
-: ,." ';.:, .. .:) ...... : I.':·:::'~I.':-.( ';'~ 1:". • 

time Sherry Long has isolated mother frmn ~s,'h~~' ~duly ~fluen~~(f~otil~r;~lIidfoinented 
::: ... ,'., "·t. "". . :"; 

disagreemen~s' in the family, ~a~pr~'isoned our m~~hei:'~: ;elcitidhsIllpwitli. 'ili{'aIid 'our 
, 

• . , . i. '. '. ' . . ". .' . " .' . '.'1 ,', .. .,.. _I' 

families, and has caused our mother to now oppose the creatiori ofthe tnist. We believe that 
. ..... .. .' ..... 

Sherry Lon~ has exploited mother, who we beiieveis: a\rulnerabie' adttltuhderSoilth 
!~'.:: ....... :I!T:_ : ~;. ':~~ ~'\':. 

." .. '.' .:;.;: .. - ;,' 
"', ' Carolina law. 

, :: . . " .: ~ l . ,-

9. Prior to Sherry Long' s i~f1uence, my mother reno~ced her right arid oppoittmitY to serVe 

'10. 

11. 

!. 

as personal representative of our father's estate and nominated Nancy, not Sherry 'Long, to 

serve as personal representative. As mentioned above my mother subsequently fell under 

the influence of Sherry Long and oilly then began expressing dissatisfaction with the trust. 

The trust. assets are mother's house~ a car and the moneys/CD's shown on the trust 

accounting. With the assistance of attorney Townsend, these assets were transferred into the 

. trust immediately after the trust was created. 

Since the trust was cr~ated and funded, Nancy and I~ as trustees, have relied on the advice 

of our trust attorney , and we are trying to follow the terms of the trust to insure that our 

,mother has assets to support her in the long-term. 

. Watson, Individually and 
so-TruStee 

. ,~ 
Sworn to before me this , ry - . day 

. of May, 2010. 
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LAST WILL AND TESTAMENT 

1, WILLIED. WATSON, of the CountyofLaurepB, State of South Carolina, being of sound 

. , ~d disp~singmind and memory, mid acting without duress, menace, fraud onmdue influence from 

any pers~m()~ pers~ns whomso~ver, do hereby make, publish, and declare this to be my Last'Will 
. - - _ _ t __ ~ ___ _. _~ . 

and Testament, hereby revoldng all other wills and codiciiir by me at aIiytirrie lieretbf6re Iiia.de.~ 

ITEM ONE 

I direct that all of my jUst debts~ taxes, and funeral. expenses be paid as soon as pract~cable 

after my death. ~ request that I be given a grave-side service and that my casket remain closed. at all 
. times. 

ITEM TWO . . . 

Ihere~y give, devise, and bequeath to my husband, JOHN CALVIN WATSON, the S1IIll of 

$1.00~· 

ITEM ri'HREE 

I hereby give, devise, and bequeat4 to my'daughter, SHERRY LONG, whom I have made 

many advancements, the sum of One Dollars ($1.00) to. be hers absolutely and forever. 

ITEM FOUR 

I hereby give, devise; and bequeath to each of my grandchildrenlivingatthe date of my death. 

the sum. of $2,000.00 each. 
,!, 

ITEM FIVE 
1 hereby give, devise, and bequeath to my gr'eat-grandcJilldrehliving at the time of my death . 

the sum of $1,000.00 each .. 

ITEM SIX 

All of the rest, residue and remainder of my estate, both real and personal, whatsoever and 

wheresoever situate, of which I die seized and possessed or to which I might be entitled, I bereby 

give, devise, and bequeath to be equally divided between my other two children, NANCY CAROL 
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UNDERWOOD and JOHN HUBERT WATSON, children of a predeceas~d child to take their 

;parents share, to be theirs absolutely and forever. 

ITEM SEVEN 

I hereby nominate, constitute and appoint my daughter, NANCY CAROL UNDERWOOD, , 

as Personal Representative ofthis my Last Will aIid Testament. If my daughter, NANCY CAROL 

,', UNDERWdoD, predeceases ~e 'or we diein'a cOIDm~n disaster, thin and 'in that e~ent, ~ h.erebY 
, . . ~. " .', . . 

'nominate, constitute and appoint my soli, JOHN HUBERT WATSON, as Personal Representative 

oftbis my Last will and Testament and direct that my Personat'Representa'tives'shall serve v,rjthout 

bond, granting unto my Personal Representatives the full power and authority to sell'or convey any 

and au real or perSonal prop ertY that in his absolute discretion may be necessaiy pI- convenient in the 

, administra~on of my estate, ~thout:r;equiring the approval of any court, and without ,Iimitati?n as 

to time. 

ITEMEIGHT " . ,.,; 
~, . 

, By way of illustration and not of limitation and in addition to any inherent, implied or 
. ~. .. ~ . . . 

~tatut6ry powers gninted to executors 'generally, myPy!sonal Representative is sPeaifically 

. authoriZed andempowerect Withr~speCtto any propertY, real or personal, at anytime held under any , 

provision ofthls my Will: toaUot, allocate between principal and income, assign, borrow, sell, buy, ' 

care for, collect, compromise c!ain1s, contract with respect to, continue any busin~ss of mine, 

convey, convert, deal with, dispose ot; enter into, exchange, hold, improve, incorPorate any business 
" , 

, of mine, invest, lease,manage, mortgage, grant and exeicise options with respect to, take possession 

of, piedge; receiv.e, relea(Se, r~air .. sell, Sue for, to in~e distril:niti~ns or, divisiop:s in ca~h orin kind 

o:rpartI.y in each without regard to th.e'jnccime tax basis of suc~ asset, '~d in: general, tr. ,exercise all 
of the powers ill th~ man:agenieflt of' my Estate which any individual could exercise :in the 

management of similar property owned in its own right, upon: such terms and conditiqns as to my 
Personal Representative may seem best, and to execute and deliver any and all mstrmnents and to 

do all acts which my Per~ona1 Representative .P.lay deem proper or nec~sary to carry out the 

purposes oftlrls my Will, without being limited,in ~ywaybythe specific grants of power made, and 

without the necessity of a court order. 

IN' WITNESS WHEREOF, I have hereunto set my hand and. seal this _5_~ ___ day of . 
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.... 
• '.~:j."" 

~ •. : ' •. :.' -i:;':;" 

~~~,~~/ 
L D.WATSON. . 

',., 

.. Signed, 's~a1ed, published, and declared .by Wll,LIE D. WATSON, the Testatrix above 

nalned; ·to·be her Last v,hn and Testament 41 our'pre~ence~ and we, at herreqtiest and in her presence . . . . 

and in th~ presence of each other, have hereUnto subscn"bedournam~ as witnes~~s'this .' 5~· '. . ... 
. .. day of aLto lJeA.., ,2006 .. '. ..... .' '. .." .... ".' ". ., , 

, . ~. '.. . . 

. of (2Iudv-n 56 
... 

····dali~.8C· 
. \ 

of 

1, WILLlED.WATSON, fueTestatrix,signmynametothisills~entt1riS 5'1-1 day 
" .. 

of . Ot.to irU) , 2006, 'and being first. dpiy sworn, d~ her~by de~lare t6 the undersigued 

authority that i sign and execute uris instrument as my, Last Will and Testament; that I sign it 

. . ....... Willingiy; that 1: execute. it as my free and volu:iJ.taxy a~t.for the P~6S~ th~einexpres~ed; and' that 

.... '. '. I am eight~~n Years of age or older~ of ~ound mind, and under ~o con.str3kt or ~due illflrience. . . 
: .-'« 

',;' . 

, ,'< tidl#&ildzr7 , - "t.t 

, . _, r. , " . ' ," ,. , .' . I : " ,\', r,' ." 

. '. .;We; :the witneSses.sign,ed herein, sign our names to this instrunleni, belng first duly sworn; 

:; ':'and . do hereby' declare .. to . the ~dersigri.ed au;t.h.ority ~a.t~e Test~~~. :;;igns'~d execrit~s this. 
. instrnnl.ent as her LaSt Will and Testament, and that he signs it willingly 'and ~ ~ch of Us, ~ the 

. presence and hearing of the Testatrix p.ereby signs ibis Will as ~tness to the Testatrix's signing,and 

that to the best of our knowledge, the Tes~ is eighte~n years of age or old~, of soundrinnd, and 
under no d,nstraint or undue in£luen~e'" ". '. '. . . 

.. ' . ~am.)(-tM~ . 
·· ... ~Lj·~· .. 
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STATE OF SOUTH CAROLINA ) 

COUNTY OF LAURENS ) 
PROBATE 

Subscribed, sworn to and acknowledged before me by WILLIE D. WATSON, the Testatrix, 

and subscribed and sworn to before me by the witnesses subscribed above this o5J-l1.-; day of 0 

[)L+vLrVJ ,2006. 

~~ 
Notary Public for South Carolina 0 

My commission expires: I 1- -;)-t -Co 
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STATE OFSOUTHCARO~INA ) 
) 

COUNTY OF LAURENS ) 

2006012230 
= POWER OF ATTORNEY -- RECORDING FEES $15.00 --=== PRESENTED & RECORDED: 

10-09-2006 02:21 PM 
~ 

BARBARA T. WASSON 
cLERK CP COURT 

LAURENS COUNTY. SC 

== BY: CARISSA BROCK CLERK 

!!!'!'!!!!!!!! BK: 0803 
PG:1-4 

DURABLE POWER OF ATTORNEY 

KNOW ALL MEN BY THESE PRESENTS, that I, the undersigned, WILLIE D. 
WATSON, a leg~l resident of the County of Laurens, State of South Carolina, hereby revoke any 
and all other Powers of Attorney heretofore made by me; and by these presents do make, consti tllte 

" . ~d appoi~~~_ N:~g: _<;;'~..Q~ ~~!!:WO~JP L ~i~ ,t:ry.e andJ~yvfu1 ~!t.9.m~ ~ fac~ tb set in, 
manage, and conduct all my estate and all my affairs, and for that purpose for me and in my name, 
place and stead, and for my use and benefit, and as my act and deed, to do and execute, or to concur 
with persons jointly interested with myself therein in the doing or executing of, all or any ofthe 
following acts, deeds, and thins, all of which shall be done in a fiduciary capacity: 

1. To buy, receive, lease, accept or otherwise acquire, sell, give, convey, transfer, 
mortgage, hypothecate, pledge, borrow, quitclaim, or otherwise encumber or dispose o( or to 
contract or agree for the acquisition, disposal, or encumbrances of any property, real, personal, 
tangible or intangible, upon such terms, considerations and conditions as my said attorney in fact 
shall think proper; 

2. To take, hold, possess, invest, lease, or let, or otherwise manage any or all of my 
property or any interest therein; to .eject, remove, or .relieve tenants or other persons from, and 
recover possession of, such property by alllaw:(ul means; and to maintain, protect, preserve, insure, 
remove, store, transport, repair, build on, raze, rebuild, alter, modify or impl'Ove the same or any part 
thereof; 

3. To make, do, and transact all and every kind ofbusiness of whatever nature, including 
the receipt, recovery, collection, payment, compromise, settlement, and adjustment of ~l accmmts, 
legacies, bequests, interest, dividends, annuities, social securitypayments, veteran's administration 
benefits, demands, debts, taxes and obligations, or anyrebate, refund or discount thereon, which may 
now or hereafter be due, owing or payable by me or to me~ and to make disclaimers on my behalf 
for any inheritance or any other reason; 

4. To make, endorse, negotiate, accept, receive, sign, seal, execute, acknowledge, and 
deliyer deeds; contracts of sale, assignmen!:S, agreements, certificates, hypothecations, checks, notes, 
vouchers, receipts, and such other instruments in writing of whatever kind and nature as may be 
necess~, convenient or proper in the premises; 

5. . To deposit and withdraw for the purposes hereof, in either my said attorney's name, 
or my name orjointlyin both names, or in my name jointly with another person, in from any banlcing 
or savings institution, money market fund and other investment, any funds, negotiable papers, or 
moneys which' may come into my said attorney's hands as such attorney in fact, or which I now or 
hereafter· may have on deposit, or be entitled to; 

.6. To institute, prosecute, protest, defend, compromise, arbitrate, and dispose oflegal, 
equitable, or administrative hearings, actions, claims for refund, assessment notices or tax 
deficiencies, suits, attachments, arrests, distresses or other proceedings, or otherwise engage in 



litigation in cOllilection with t~e premises~ 
7. To act as my attorney in fact or proxy in respect to any stocks, shares, bonds, 

warrants, righ~s, or other investments, rights, or interests, that I may now or hereafter hold; 
8. To receive, endorse, and collect checks payable to the order of the undersigned dra\¥Il 

on any finn, person, corporation, limited liability company, partnership, or association, or on the 
treasurer or other fiscal officer of the United States, or any sovereign state or authority, or any 
political subdivision or instrumentality thereof; 

9. To prepare, execute and file income and otQ.er tax returns; 
10. To transfer'IDlY ofmy'assetS~ specifically including real prop~rty I might own, to my 

spouse, my children and my lineal descendants by gift, including to any such person serving as 
attorney in fact, or to any trust funds which I may have established, revocable dr irrevocable, funded 
or unfunded; provided, however, that my attorney in fact shall not be authorized to make any gift 
which incurs federal Of state gift tax or to make any gift: to one person, other than my spouse, which 
. excee4s the amount of the federal annual gift tax exclusion under Section 2503(b) of the Internal 

. Revenue Code, as then in effect at the time of the gift;· 
11. To' establish trust funds, revocable or irrevocable, funded or unfunded, for the benefit 

: . of n:e, my spouse, my children and my lineal descendants, and to transfer any of my assets to such 
trusts; 

'12. 'To enter any safe deposit box either in my name or jointly with another, and to 
inventory same, and withdraw anything from said safe deposit box; 

13. To' purchase for my benefit and in my behalf United States Government bonds 
;redeemable at PllI' in payment of United States estate taxes imposed at my death upon my estate; and 
. 14. To exercise or perform any act, power, duty, right, or obligation, whatsoever that I, 
as principal, now have, or may hereafter acquire the legal right, power, or capacity to ~ercise or 
perform, in conriection with, arising from, or relating to' any person, item, transaction, thing, 
business, property, real, personal, tangible or intangible, or matter whatsoever. 

This instrument is to be construed and interpreted as a general power of attorney .. The 
enumeration of specific items, rights, acts, or powers herein is not intended to, nor does it, limit or 
restrict, and is not to be construed or interpreted as limiting or restricting, the general powers herein 
granted to my said attorney in fact. . 

This power of attorney shall remain in:full force and effect until I have revoked it by written 
instrument· This power of attorney may be amended by me at any time and from time to time by 
written instrument. Any person named herein as attorney in fact may be r~moved by written 
instrument executed by me. If this power of attomey has been recorded in the pUblic records of the 
County aforesaid, then any revocation, amendment, or removal shall also be recorded in the public 
records of the County aforesaid. All references to attorney in fact shall include the plural as well as 
the singular, and the feminine, masculine and neuter genders. 

Notwithstanding any provisions herein to the contrary, my attomey in. fact shall not satisfy 
the legal obligations of the attorney in fact out of any property subject to this power of attorney . 

. Except to the extent this power of attomey specifically authoriz~ gifts to my attorney in fact, my 
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attorney in fact may not exer~ise this p'{wer in favor of the attorney, the attorney's estate, the 
attorney's creditors, or the creditors of the attorney's estate, . 

Notwithstanding any provision herein to the contrary, my attorney in fact shall have no :power 
or authority whatever with respect to (a) any policy of insurance owned by me on the life of my 
attorney in fact, and (b) any trust created by my attorney in fact as to which I am a Trustee, 

__ Notwithstanding anyprovisionherein to the contrary, this power of attorney shall not revoke, 
or be deemed to revoke, any health care powers of attorney heretofore made by me. 

By this power of attorney 1 am giving and granting unto my said attorney in fact fhll power 
and authority to do and perform al1 and every act, deed. matter, and thing whatsoever ill and about 
my estate, property, and affairs as fully and effectually to all intents and pmposes as I might or could 
do in my own proper person if personally present, the above specifically enumerated powers herein 
being in aid and exemplification ofthe full, complete mid general powers herein granted and not in 
limitation or definition thereof; and hereby ratifying all that my said attorney iri fact shall lawfully 
do or cause to be done by virtue of these presents. . . 

And I hereby declare that any act or t4ing lawfully done hereunder bymy'said attorney:in fact 
shall be binding on myself, my heirs, my legal and personal representatives, and assignS, whether 
the same shall have been done before or after my death, or oth~r revocation 'of this instrument, 
unless and until reliable intelligence or notice thereof shall have been received by iny said attorney' 
in fact. 

This power of attorney shall not be affected by physical disability or mental incomp etellce 
of the principal which renders the principal incapably of managingll~r own estate. It is my intention 
that the power and authority conferred herein upon my attorney in fact shall be exercisl;lble 
notwithstanding myphysical disability or mental incompetence. All acts done bymy attorney in fact 
pursuant to this power during any. period of disability or mental incompetence shall have the same 
effect and inure to the benefit of and bind me, and my heirs, devisees, legatees and personal 
representatives as if! were mentally competent and not disabled. . 

It is my express intention that after the onset ofmentai disability my attomey in fact shall not 
be reqUired to file any inventory or accounting with the Probate Court, but my attorney in fact sh.all 
keep accurate books and records in order to account to me or my heirs or personal representatives. 
I direct that no surety bond or other security shall be required to be posted in any jurisdiction by my 

. attorney in fact or any successor before or after my mental disability. 

.' . IN WITNESS WHEREOF, I have hereunto set my himd and seal this !5t?£J day of 
D.<.:tv ~ ,2006, and I direct that photographic copies of this power of attorney can be made 

. which shall have the same force and effect as an original. 

V~,11 1t/dJ}Jii/ 
WILLIE D. WATSON 

3 
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..... -. 

: ' 

, 
SIGNED, SEALED, PUBLISHED and DECLARED by the above ~amed WILLIE D. 

WATSON as ;md for her Power of Attorney, in the sight and presence of us, who, at her request, and 
in her sight and presence, 'and in the sight and presence of each other, have hereunto signed our 
names as attesting witnesses. 

, STATE OF SOU1H CAROLINA 

COUNTY' OF LAURENS 

) 
) 
) 

of 

of 

PROBATE 

PERSONALLY appeared before me the undersigned witness and made oath that (8 )he saw 
the within named. WILLIE D. WATSON sign, seal and her act and deed, deliver the within written 
power.ofAttomey, and that (s)hewith the other witness subscribed above Witnessed tq.e execution 
thereof. 

SWORN to before me this 5 '-/fl 
day of 'Ot..:i:::DIJCAJ ,2006 

Not Public for th Carolina , 
. y Commission Expires: COHO-13 

. 'Witnes ' 

" 

4 
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LAURENS COUNTY SHERIFF'S OFFICE 

INCIDENT REPORT 

INCIDENT TYPE COMPLETED FORCED ENTRY PREMISE TYPE 
UNIT~ TYPEVICllM 

ENTERED 181 Individual 
o Business 

13C • ELDERLY ABUSE (!gYES DNO DYES DNO 20 09 o Financiallnsl. 
o Government 

DYES DNO 
o Relig.O~n: 

DYES DNO o Soc.lPubic 
o Olher 

" 
,. o Unknown 

DYES DNO DYES DNO o Police Off. 
~CIDENT LOCATION (SUBDIVISION. APARTMENT AND NUMBER. STREET NAME AND NUMBER) ZIP CODE 

I 
WEAPON TYPE , 

.23 FREEE!RIDGE RD, WARE SHOALS SC 29692 

INCIDENT DATE I 24 HR. CLOCK I TO I DATE 

I· 
24 HR. ,<LOCK L OISPA TCH OATEITIME 24 HR. CLOCK I LOCATION NO. 

OlSP. DATi: DISP. TUJE TIME ARn:i'v'EO DEPART. TlrtE _ 

09/2812006 1.200 09/28/2006 1300 110/04/20061 1000 I 1020 1115 r 08 
:OMPLAINANrS NAME (LAST. FIRST. MIDDlE) ~El.A TIQNSHIP TO SUSJECT 

RESIDENT ,I RACE I SEX~ AGE ETH DA '(TIME PHONE :1 EVENING PHONE 

I" 1"2 
o. bs 0 U W F. 

B61~2562" . H H .. 
IIJATSON, WILLIE D· 

., .- PA 88 N B B .. 
.DDRESS CITY JSTATE ZIP CODE I 'LOCATION NO. 

123FREEBRIDGE RD WARE SHOALS SC 29692 08 
IICTIM'S NAME (LAST. FIRST. MIDDLE) n.ElAiiCNSHi? TO SUSJEC. 

~E~ij):~r:E I s; I A:: ETH U;;Y i ..... " HONE ~I cv'ENI,t.:d PHvNE 

1" 1'2 '3 861-2562 . H H 
NATSON, WILLIE D PA· N . . B B 

HEIGHT I WEIGHT I HAIR I EYES I FACIAL HAIR, SCARS. TATOOS. GLASSES. CLOTHING. PHYSI~ PECULIARITIES. ETC. 
. , 

5·5 131 WHI B~ " 
\ODRESS I CITY I STATE ZIP CODE 

I 
LOCATION NO. 

l23 FREEBRIDGE RD WARE SHOALS SC 29692 08 
/lSIBLE INJURY (VICT. 1) D YES ~ NO EXPLAIN- .' 

/lCTIM (NO.1) USING: AlCOHOl: DYES (!gNO DUNK.' DRUGS: DYES (!g NO DUNK. 

:J 1WQ.MAN VEH .. D ONE·MAN VEH: .. D DETECTIVEISPl:ASMl:' 0 OTHER' DALONE: O'ASSISTED '\ J ·'Thls Jurlsdl~tion S· State" ':0 ·'Outof State U - Unknown· " . 

SUBJECT NAME (LAST. FIRST. MIDDLE) , . , RA:I S;X I AGE J ETH.\ DATE OF BIRTH I HEIGHTIWEIGIf HAlRII EYES , ">ECr 
LONG,SHERRY .' , 55 N 09/2111951' 5·6 185 BLN BRO' 

::I "...,~AWAY FACIAl HAIR. SCARS. TATOOS. GLASSES. CLOTHING. PHYSiCAl PECULIARITIES. ETC. 
::I WANTED ., 

o WARRANT ADDRESS lem I~~EI 
ZIP CODE l LOCATION NO. 

o ARREST 389 FREEBRIDGE RD WARE SHOALS 29692 
o JAIL SUBJECT (NO.1) USING:AlCOHOl: DYES 0 NO OOUNK.l ARRESTED NEAR OFFENSE SCENE DYES 00 NO I DATEITIME uF OFFENSE ~ I DATEITIME OF ARREST 
o SUMMONS DRUGS: DYES DNO (!gUNK. TYPE: ' • TOTAl # ARRESTED 0 0912812006 . 1200 ' . 

ON 10/04/2006 MS WILLIE WATSON CAME TO THE LAURENS COUNTY SHERIFF'S OFFICE IN REFERENCE TO HER DAUGHTER HARASSING 
HER. MS WATSON ,STATED THAT THIS HAS BEEN GOING ON FOR SEVERAL YEARS. ,MS WATSON STATED THAT ON 09/28106 HER 
HUSBAND WAS TO BE RELEASED FROM THE HOSPITAL AND SHE WAS TO GO TO THE HOSPITAL TO GET INSTRUCTIONS FROM THE 
DOCTOR FOR HOME. MS WATSON STATED THAT SHERRY LONG (DAUGHTER) WAS TAKING HER TO THE HOSPITAL AND BeCAME ANGRY 
WITH MS WATSON AND BEGAN TO SCREAM AND YELL AT HER AND CALL HER NAMES LIKE DUMMY AND STUPID. MS WATSON ALSO, 
STATED THAT HER DAUGHTER ALSO SLAMMED ON THE BRAKES TO INTIMIDATE HER AND SCARE HER. MS WATSON STATED THAT SHE 
DIDN'T HARM HER THIS DAY BUT SHE WAS SO UPSET T.HAT SHE BECAME SICK AND WAS UNABLE TO,STAYAT THE HOSPITAL WITH HER 
HUSBAND. MS WATSON DID STATE THAT -MS 'LONG HAs" AssAuLTED HER IN THE pAsT BY THROWING OBJECTS AT HER. MS WATSON 
DESIRES FOR THIS ACTIVITY TO STOP SINCE SHE IS ELDERLY, 88 YEARS OLD. MS WATSON ST~TES TH,AT SHE IS SCARED THAT SHE 
MAY CAUSE HER TO HAVE A HEART ATTACK ONE DAY. MS WATSON WAS ADVISED THAT THIS INCIDENT REPORT WOULD BE DONE AND 
FORWARDED TO INVESTIGATIONS FOR FURTHER REVIEW. 

.AlRiSOiCTION OF HEFT ~~~~b\?~E~~~~irc~ LAW.ENFORCEMENT IoGENCY 

T <;ROUP) TOTAL VAlUE a 
CounlJForged 
DeslJDamaged 
Recovered 
Seized 
Stolen .4....~ 
Unknown 

-", """" Il~N i , NIH.IH. In JU' J IO"tAl"'Tn/C ... An ... r-Inecn • ,-, ADOCC::TCn IIMnC::D 'til ., ,., c:y_r. J:'AR IllIJnJ:R 1R 



" 

----~~ 

..... ~ 

'J:~~1tt~Ii.~~~~t~i<c:Sb 
VICTIM INfORM.l\nON/No,TIACATIQNFORM 

1 certifY that 1 have received a copy of this reportfrom a,police officer; and that they have explained to me my rights and duties as a victim ofa crime 
as per Act 141. ' 

I 0 DO 0 DO NOT (please check) choose to waive my rights under that Bill. 

1. 
" /:,,: . " , " 

g'YES 0 NO 
/ " 

DNO 2. 0YES 

3. !2t'YES o NO 

4. g'YES o NO 

5. [d"YEs o NO 

6. DYES £d'-NO 

7. 1i;;rYES DNO 

8. i2j"YEs o NO 

9. IJ·'YES DNO 

10 .. 1D.rfEs o NO 

-: .......... o1>f .(-;'-;:'~':' ~.:.-.i.~,-:.t.":!.:;...: ~: ...... ::- .... .:'-~~'''''.' . 

I 'do desire to prosecute the person(s) who committed this crime. 
"."" .-;. .. .: "" .... ;'":. " 

I do desire to be notified when an arrest is made in this crime. 

I do desire to be notifted when the person(s) arrested in this case:~ppears for a 'bond 'hearing; , ' 

I do desire to be notified when the person(s) arrested in this case,appears for ,a preliminary hearing. 

I do desire to be notified when the person(s) arrested in this case appears in court for any 'plea, trial. or sentence. 

, I do desire to . make a written impact statement for th~ court to consider before setting bond or sentenci!lg the person(s) 
arrested in 'the :Case. " , ' 

I do de..;re to make an oral impact statement for the court to consider before setting bond or sentencing the 'person(s) 
arrested in the case.' , 

I do desire to be notified when the person(s) arrested in this case are released from custody:,:' , 

I do desire to be notified when the person(s) arristed in this case escape custody. 

I do desire to be notified when the person(s) arrested in this case are transferred to a different detention facility. 

o Copy of this form given to jail. 

NOTICE OF BOND NG: 

The victim was notified of the !:lond hearing on 

1--------, 20 __ at_' __ ho\lr5. 

lilGNATURE OF NOTIFYING PERSON ' 

HOW NOTIFIED 

(Representative's Signature)" 

NOTICE OF DEFENDANT~S 'RELEASE: 
The victim was notified of the defendant's release 

on bond on _____ _ 20_, at __ 
hours. 
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General Power of Attorney 
(with Durable Provision)' , 
• I ............. " •••• " ~., _ •••• I I ....... , ................................. "" •• .o ...... ~_ ............................. , •• I .......... : ..... to. •••••• " .................................. ~ ............ I 

NOTICE: THIS IS AN IMPORTANT DOCUMENT. BEFORE SIGNING THIS D<X,:UMENT, YOU SHOULD KNOW THESE IMPORTANT 
FAas. THE PURPOSE OF THI~ POWER OF AnoRNEY IS TO GIVE THE PERSON WHOM YOU DESIGNATE (YOUR "AGENT-) 
BROAD POWERS TO HANpLE YOUR PROPERlY. WHICH MAY INCLUDE POWERS TO PLEDGE, SELL OR OTHERWISE DISPOSE OF 
ANY REAL OR PERSONAl PROPEKTY wnHOUT APVANCE NOT.ICE TO YOU OR APPROVAL BY YOU. YOU MAY SPfClfY THAT 
THESE POWERS Will EXIST EVEN AFTER YOU 8~COME DISABLED, INCAPACITATED OR INCOMPETENT. THIS DOCUMENt 
DOES Nor AUTHOIUZE ANYONE 10 MAleE MEDICAL OR OTHER HEALTH CARE DECISIONS FOR YOU. InHERE ISAN'(JHING 
ABOUllHlS fORM THAT 'YOU DO NOT UNDERSTAND, YOU SHOULD MK A'LAWVER TO EXPLAIN IT TO YOU. YOU MAY 
REVOKE THIS POWER OF ATTORNE'f IF YOU LATER WISH TO DO SO. ' 

to AU PERSONS, be it known that I. ~ r=, N \d *~' . , 
- - .. of t.n FREEr ~ ~4ae.. R--1JJ _ -5-, ___ ~_ ~ il,.i am --' 

the undersi ned Grantor (hereinafter Principal), do hereby make"and grant a general power of attorne to 5keu.!1~ ; " 
, 'tY" ' ... of srr Fr., 6~' h!.. 9!..: 

hereupon constitute and appoint said Individual as my AttorneY-in-FactlAgent. ~~'t 2. 

. If my Age is unable to serve lor any reason, I designat2 'w i uj'~ NJ,u"T' rld,fig!- . -xi. i 1It)l G/{Gf.~ $(;I it 
of ~ uJ6lT () "" \1\ l .s ~ ~1''' (I ..., , as my sufcessor Agent. ' . 

My At1oiney·in-facrJAgent shall act in my name,' place lind stead in any W9Y that I myself could do, if I were p~rwnallY pre~ent ' 
with, respect to the following matters, to ,the extent that I am permii:ted by law to act through an agent 

.' ' . 

(NOTICE: The Principal must write his or her initials In the corresponding blank space of each box below wlm respect to each 
of the subdiVisions (A) through (N) bel~ for whig, the Principal wants to give the agent authority .. 1f the blank spa~e within 
a box for aoy panicular subdivision is NOT initialed, NO AUTHORITY WILL BE GRANTED for matt!!rs that are i[l(l~ded in that 
subdlvision~ Cross out each power withheld.) 

I.:J<!.~ I (A) 

l:re..wl (8) 

[ :J\:.W] (C) 

l6tWl (0)' 

l~uJJ' (E) 

[~c,vJ] (F) 

[~tJl (G) 

I :fc.tJ (H) 

I"'jiW] (I) 

{ 5"~vJ (J) 

,Real estate transactions 

Tangible personal property transactions 

Bond, share and commodity transactions 

Banking transactions 

Busln,ess operatingtransactior,s 

Insurance transactions 

Gifts to charities and individuals o.ther tryanAttorney.in.factlAgent '. 
(If trust distributions are involved or tax consequences are antidpated, . 
. consult an attorney.) . 

Claims and litigation 

~rsonal relationships and affairs 

Benllfits from military se~ice 

pagl!lon 
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(K) 

(L) 

(M) 

(N) 

Durable Provision: 

(0) 

R&ords, reports and statements 

Full and unqualified authority to my Anorney-in-FactlAgent to delegate any or all of the 
foregoing powers to any person or persons whom my Attorney-ln-FactJAgent shall select 

Access to safe deposit pox(es) 

A.II other matters 

If th~ blank space In the block to the left is Initialed by the Principal, this power of 
attorney shall not be affeded by the subsequent disability or incompetence of the 
Prlnc::ipal. 

Other Terms: ___________________ _ 

My Attorney-in-~actJAgent hereby accepts this appointment subject to its terms and agrees to act and perform in said fiduciary 
capacity consistent with my best interests as he or she in his or her best discretion deems advisable, ilnd I affirm and ratiiy ail 
acts so undertaken. 

TO INDUCE ANY THIRD PARTY TO ACT HEREUNDER; I HEREBY AGREE THAT ANY THIRD PARTY RECEIVING A DULY 
, 'ExEcUTED COPVOR FACSIMILE OF THIS INSTRUMENT MAY ACT liEREUNDER, AND THAT REVOCATION OR TERMINATION 

HEREOF SHALL BEINEFFECnVE As TO SUCH THIRO PARTY UNLESS AND UNTil ACTUAL NOnCE OR KNOWLEDGE OF 
SUCH REVOCAnON OR TERMINATION SHAll HAVE BEEN RECEIVED BY SUCH THIRD PARTY, AND I FOR MYSELF AND fOR 
MY HEIRS, EXI:CUTOR5, LEGAL REPItESENTATIV~S AND ASSIGNS, HEREBY AGREE TO INDEMNIFY AND HOLD HAR~LESS 
ANY SUCH THIRD PARlY FROM AND AGAINST ANY AND All CLAIMS THAT MAY ARISE AGAINST SUCH THIRD PARTY BY 
REASON OF SUCH THIRD PARTY HAVING RELlEb ON THE PROVISIONS OFTHIS INSTRUMENT. . \~' 
Signed under 5eal thiS to day of _ 6 G"t 0 p'~ , ,20 D& 

Signed in the presence of; 

Pagf 1 of 3 
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2009002777 
DEED 
RECORDING FEES 
STATE TAX 
COUNTY TAX 
PRESENTED & RECORDED: 

$10.00 
$0.00 
$0.00 

04-02-2009 02:25 PM 

--

LYNN W. LANCASTER 
CLERK OF COURT 

LAURENS COUNTY, SC 
BY: KAREN LAROCHE CLERK 

BK: 0926 
PG: 308 -311 

Prepared by Townsend & Thompson, Attorneys at Law, P. O. Box 215, Laurens, SC 29360 

STATE OF soum CAROLINA 

COUNTY OF LAURENS 

PLEASE DO NOT PUBLISH 

) 
) 
) 

KNOW ALL MEN BY THESE PRESENTS, that 

TItLE TO REAL ESTATE 

Nancy Ca~ol Underwood, attorney-in-fact for Willie D. Watson 

(hereinafter called "Grantor"), in consideration of One Dollar and no/100 Dollar ($1.00) , to the Gr~tor ~ hand paid' 
at and before the sealing of these presents, by the Wi-llie. Dendy Lee Watsop. Irrevocable Trust 
of . ~ven' . date herewi th. (hereinafter called Grantee) in the State aforesaid, the receipt of .which is hereby 
acknowledged, has granted, bar~ained, sold, and released, and by these presents does grant, bargain,.sell and release 
unto 

the Willie Dendy Lee Watson Irrevocable Trust of even date herewith, 

its heirs and assigns forever, the following described real property, to wit: 

ALL THAT lot, piece or.parcel of land lying, being and'situate 'in 
theCoUIlty of Laurens, . State of South Carolina, cotaining' 27.23 
acres, more or less, being bounded on the north by one acre lot of 
the Paul Massey herein and by centerline of dirt road, ont eh 
northeast by Falkner property and by Martin property, on the east 
and southeast by a branch Martin property lying across said branch 
and on the west by lands conveyed to Faith M. Tims. 

Less and except; All that piece, parcel or lot ~f.land containingn 
0.5 acres,·more or less, conveyed' to Sherry L. Long by deed recorded 
in the Office of the C~erk of Court for Laurens County in Deed Book 
239 at Page 801. 

THIS BEING a identical property conveyed to Willie Dendy Lee Watson 
by deed recorded in the Office of the Clerk of Court' for Laurens 
County in Deed Book 220 at Page 127. 

This conveyance is made subject to any restrictions,' reservations, 
zoning ordinances or easements that may appear of record on the 
recorded plats or on the premises. 
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. ; , 
, , . 

Grantee's. Address: 10'1 .JIJ~t2k .~~sc. ;z~{,4't 

TMS No.: 088-00-00-005 

TOGETHER with all and singular the rights, members, hereditaments and appurtenances to said premises 
bClo.ngirig or in any' wise incident or appertaining; . . < • 

'TO HAVE AND TO HOLD all and singular the premises before mentioned unto the Grantee, and the 
Grantee "s heirs and assigns forever. And the Grantor does hereby bind the grantor and the grantor's heirs or 
successors, executors and adIIrinistrators to warrant and forever defend an and singular said premises unto the Grant~e 
apd the Grantee's heirs or successors and assigns and against every person whomsoever lawfully claiming or to claim 

. the same or any part thereof: . 

. Any reference to this instrument to the singular shall include the plural, and vice versa. Any reference to one 
gender shall !nclude the others, including the neuter. Such words of inheritance shall be applicable as are required 
by the gender of the Grantee. . 

WITNESS~e Grantor's. hands and seals this the IifLd day ot;;1p~ ,2009 . 

SIGNED, SEALED.AND DELIVERED ... ~~ ... tj=~~ . 6 ;;.~SEAL). 
. Nancy Carol Underwood, 

attorney-in-fact for 

~~'-
,II <, 

. . State of South Carolina 

County of Laurens 

~ . . 
. . . 

) 
) 
) 

. Willie D.' Watson: 

ACKNOWLEDGMENT 

I, the undersigned, a notary public do hereby certify that the grantor herein appeared before me this day and 
acknowledged the due execution of the foregoing instfl¥llent. . 

Witness my hand and official seal this the 6l.nJ! day 0; :;4~ , 2099. 

·_~--"-_-:-:-_~---:c-=~=::::==I.f.I.{S""ealY,B,. 
Notary Public for South Carolina 

My commission expires: __ Ic......:;::z-__ ~_.:o--'F<!~2:':.-__ 
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STATE.OF SOUI1I CAROLINA 

COUNTY OF LAURENS 
AFFIDAVIT 

PERSONALLY appeared before me the' ~ridersigned, who being duly sworn; deposes and says: 

1. I have read the info~ation on this affidavit and I understand such information:' 

2. Property located at 423' Free Bridge Road, Ware Shoals : bearing Laurens County Tax Map Number 088-00-00-005 " was transferred 
~:n NanCt~';;I;;d1rWood.at.torneY~in~fact for ~,illie D. Watson, ' to the Willie Dendy Lee WatsonI~:ocable Trust ~f ev~n date herewith. 

. . ..' .' . , 

3. 'Check one of the following:. The deed is , , . 
(a) _'_, _'_'_ I subject _!~ the deed r~ording fee as a tr~nsfer for ~ons~d~.ratio~ or' to ,be pai~ in money . ~r money ~s worth. ~ ~ ,-' . ~. 

(b) __ subject to the deed recording fee as a transfer between a 'corPOration, a partnership, or other entity imd a stockholder, 
pa~tner " or owner of the entity, or is a transfer, ~o a tru~ or: as a distri~ution to a trustbeneficiary: ,'.' ' '" 

(c) _-"x'---_ exempt,from the deedrecordi~g fee because,(see information s~tion of affidavit):', 

, " deeded to trust - no consideration 
(If exempt', please skip itt;~ ~~7, and go to item 8 Qf this affidavit) 

4" C~~k one of the ;~;i~Wing if eith~~ iterri 3(~; 'or item 3'(b)' ~bov~ has been 'ch~ed (See ~nfor~~ion secti~n'~fttiis affi~~it)' 
~,' . ~, 

··'·(a)~ __ The fee is computed on the considenitio,n paid or to be paid in m~ney or money's \v.orth in'the'a~~unt of $_' __ . 

(b)_' __ !I,'he fee is computed on the fair market value of the realty, which is $, ___ -:-_~_ 

(c)-:-. __ ,., The fee is comPuted on the fair market value?f the realty as established for property tax purposes which is $_' _'_, '_ 

' .. 
. 5. Check Yes ,or No ' to the following: A lien or encumbrance existed on'the land, tenem~;rt, ~~ realty 'before the transfer' and . ' 
remained on ~ land: tenement, or realty after the transfer, If "Yes", the amount of the outstanding balance: of this lien or· encumbrance is: $_ :, 

6. The deed recording fee is computed as follows: 

'(a) piace the'amount listed in item 4 above here: 

(b) Place the amount listed in item 5 above here: 
(If no amount ~ listed, place ~ro,~ere_) 

$_----­

$,----.:-...;-

(c) Subtract Line 6(b) from Line 6(a) arid,place result here: $_' ____ --,-_ 

7. The deed recording fee due is based ont~e amount listed on Line 6(c) above and the deed r~rding fee due is:. $ __ . 

';'" 

8. As required by Code Section 12-24-70, I state that I am a responsible person who was connected with the transaction as: _______ _ 
, a~f 

250 



: I 
I 

9. 1 understand. that a person required to furnish this affidavit who wilfully furnishes a false or fraudulent affidavit is guilty of a misdemeanor and, 
upon conviction, must be fined not more than one thousand dollars or imprisoned not more than one year, or both . 

INFORMATION 

. ~"- S=-::::. 
Seiler, Purchaser, Legal Representative of the 
Purchaser, or other Responsible Person Connected 
with the transaction 

Except as provided in this paragraph, the term 'value" means "the consideration paid OrlO be paid in money or money's worth for the realty.' Consideration paid orlO be paid in money's worth 
includes, but is not limited to, oUter really, personal property. stocks, bonds, partnership interest and other intangible property, Ute forgiveness or cancellation ofa debt, the assumption ofa debt, 
and the surrendering of any right. TIle fair mari<et value of the consideration must be used In calculating the consideration paid in money's worth. Taxpayers may elect to use the fair market 
value of Ute realty being transferred in detertnining the fair market value of Ute consideration. In Ute case of realty transferred between a corporation, a partnership, or other entity and a 
stockholder, partner, or owner of the entity, and in the case of realty transferred to a trust or as a distribution to a trust beneficiary, 'value" means Ute realty's fair marl<et value. A deduction • 
from value is allowed for Ute amount of any lien or encumbrance existing on Ute land, tenement, or realty before Ute transfer and remaining on the land, tenement, or realty after Ute transfer. 
Taxpayers may elect to use the fair mari<et value for property tax purposes in determining fair market value under the provision of the law. 

Exempted from the fee are deeds: 

(1) transferring in which the value of Ute really, as defined In Code Section 12-24-30, Is equal to or less than one hundred dollars; 
(2) transferring realty to the federal governrnent or to a state, its agencies and departments, and its political subdivisions, including school districts; 
(3) . that are otherwise exempted under the laws and Constitution of the United States; . 
(4) transferring realty whereby no gain or loss is recognized by reason of Section 1041 of the Internal Revenue Code as defined in Section 12-6-4O(A) of the South Carolina Code of 

Laws; 
(5) transferring really in order to partition really as long as no consideration is paid for the transfer other than the interest in the really Utat are being exchanged in order to partition the 

realty; .. . • 
(6) . transferring an individual grave space at a cemetery owned by a cemetery company licensed under Chapter 55 of Title 39 of the South Carolina Code of Laws; 
(T) that constitute a conttact for the sale of timber to be cut; , 
(8) transferring realty to a corporation, a partnership, or a trust in order to become, or as, a stockholder, partner, or trust beneficiary of the entity provided no consideration Is paid for 

... :. -the transfer other tban stock in the corporation, interest in the partner.;bip, beneficiary interest in the trust, or the increase in value in such stocIc or interest held by the grantor. 
However, the transfer of realty from a corporation, a partnersbip, or a trust to a stockholder, partner, or trust beneficiaiy of the entity Is SUbject to the fee even if the realty Is 
transferred to another corporation, a partnership, or trust; . 

(9) transferring really from a family partnership to a partner or from a family trust to a beneficIary, provided no consideration paid for the transfer oUter than a reduction in the' grantee's 
Interest in the partnership or trust A "family partnership' is a partnership whose partners are all meinbers of the same family. A 'family trust' is a trust, in which !he beneficiaries 
are all members of !be same family. The beneficiaries of a family trust may also include charitable entities. 'Famjly' means the grantor and grantor's spouse, parent, grandparents, 
sisters, brothers, children, stepehlldren, grandchildren and the spouses and Uneal descendants of any of the above. A 'charitable entity" means an entity which may receive deductible 
contn1rutions under Seetion 170 of !be Internal Revenue Code as defined in Section 1z.6..4O(A); . ' . . 

(10) transferring realty, in a statutory merger or consolidation from a constituent corporation to the continuing or new corporation; 
(II) transferrlng realty in a merger or consolidation from a constituent partnership to the continuing or new partnership; and, 
(12) that constitute a corrective deed or a quitclaim deed used to confirtn title already vested in the grantee, provided that no consideration of any kind Is paid or to be paid under the 

corrective or quitclaim deed. . . 
(13) transferrlng realty subject to a rnortg3ge to the mortgagee whether .by a deed in lieu offoreclosure executed by the mortgagor or deed purnuant to foreclosure proceedings. 
(14) transferring realty from an agent lOt he agent's princIpal In which the realty was purchased with funds of Ute principal, provided that a notarized docwnenl is also filed with the deed 

ihat establisbes the fact that the agent and principal relationship existed at the time of the original purchase as well as for the purpose of purc:hasing the realty. 
(15) transferring tilIe to facilities for tranSmitting electricity that is tnnsferred, soJd or exchanged by electrical utilities, municipalities, electric cooperatives, or political subdivlsiotl8· to 

a limited liability company which Is subject to regulation under the Federal Power Act (16 U .S.C. SectIon 791(a» and which is formed to operate or take functional control of electric 
transini6Sion assets as defined In the Federal Power Act. 
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429 East Boundary Street 
Chapin, SC 29036 

CUSTOMER AGREEMENT , 

Pho~~1 ~88'8-777-4 i 0 I 
, , (80$.) 345~0708 
'Faxl-88:8-777~4102 ' 

, ,(8~3) 345-9791 , 

~e,V\tyQtlDnJ' 01 ChD(W\ .. / I 
Facility Name: 'crnJtv ~ Date: 5 UQCJ 
~atient Name:btn~ \NQjSOVlDOB:P 1 iOll~:u. . .......... . 
Social Sec~rity Number: i Y ~ -0 3-' L} 5 4\5 Medicare #: L Y fl - 05 -Y j [./5-Ii 
Medicare Part D- Yes No 

Medicaid- Yes No 

Copy of card attached Y N 

Copy of card attached Y N' " .: . 
i. ': .. 

. ~! . 
Private Insurance- Yes No Copy of card attached Y N , ' , ' " 
We must have copies of front and back of cards in order to bill ins. cornpa,niesprqperly 

""ergies: . 'NIl\. ' ," ,i' ' , 

Responsible Party; (\Q Y'0j Under wood. . . · 
Address:!JCH 1\19 hi H()~~or j)y City:Gnapl n'z,i;:'LG/;oSCfl 
Each month an Itemized bill will be sent to the responsible party." This is payable directly to GENERx Pharmacy,and i~ duei~Y' the, 15th 

of each month. Please include the stub from the bill and put the account or persons name on the check to insure proper c:-redit. I , 
agree to be responsible for payment to GENERx Pharmacy for all services provided. If payment is not made by the' next,bil~tf'!g, cycle; 
GENERx Pharmacy may suspend medications for non- payment. I agree to be responsible for the full amount of charges.if ~t? payme~t is 
made from claims submitted to an insurance,company, in addition to any collection costs incurred. I agree, to transfer ,imtilediately to' 
GENERx Pharmacy any payment made directly to me for products and services provided by GENERX Pharmacy' on an assigned basis', 

I understand that by signing this agreement, I indicate to purchase' health care products or services, or both fr~m 'GENERx'P.h~rmacy. 

I understand that 1 am under the supervision and control of my attending physician. I understand also my physician has prescribed the 
therapy, equipment and or supplies noted as part of fTlytreatment. ' " 

The undersigned hereby authorizes GENERx Pharmacy to request on my I our behalf and to collect' all public and' private insurance 
benefits due for products and services provided by GENERx Pharmacy and all insurance benefits be made to GENE.Rx 'Pharmacy. ,I Iwe 
further agree that in any suit brought on this contract of Guarantee by GENERx Pharmacy, no further proofshall tie required of it than 
to establish the amount or sum of money due owing to it from the said patient, and when so provided shall be conclusive a'nd binding 
on the guarantor (s), Any and all suits for and every breech of said agreement may be instituted and maintained in Lexington County, 
South Carolina. ' , 

The undersigned consents to the review of hisl her records including medical records by any federal, stat~ or accrediting body or 
agency as required by the regulatory licensing or accrediting body. Also the undersigned authorizes the insurer and ariy ot~er. third ' 
party payer who provides the customer with coverage to disclose to the company and information regarding coverage, indiJding but not 
limited to (a) payment by such insurer (5) or third party payer (5) to any of us, for services rendered by GENERx Pharmacy ?nd (b) the 
scope and extent of coverage available from time to time. Customer authorizes all medical personnel to provide informatiori to 
GPIt'Rx pharmacy concerning hisl her medical history as It may relate to the customers therapy. 

I 

1,.~ ,mdersigned certifies that he/she Is the customer or is authorized by the customer as the customer's agent to execute:the'above 
and accept its terms. A duplicate copy of this agreement and Consent shall be considered as the same as the original. ' 



. ~ ~ .. :". 

,' .. ' " 

~ Plan Review Signature Sheet Resident J)~jj)~ 

~ 11ltJiIA Date 51 (pI 0 ~ 
ninistrative Signature Resident/Responsible Party Si~nature' 

Date ____ _ Date,;..... ___ _ 
' .. 

ninistrative Signature Resident/Responsible Party·Signature·. 
'.' .. ~ . 

.: .. 
' . .;., 

. :: ... ,' 

. ,.' ," 
. '" ;' .: .".~ ",: ~ :' 

m,inistrative Signatu re 

ministrative Signature 

Date,_· ____ _ 

Date_' ___ _ 

____ ---'-___ ---:----:-: .~.-.. _. '.-,;:_: ·;:·QClte...,:· ... _...,...,----
'; . :,': ..... ,:: .... ,' ... 

Resident/Responsiblei,'P;artY·Sigrh:i.t·~~~·: : ..... :': '. : .... 
. . . .;' : - .... ,." ':' ".;'~ .... ' :·i·~:· . .. :.: .. ' " ." .. 

.' .. ; 
. .!': . I" : '. ..... ..~. • ~'. 

" .':.{ t::'·.:.~>:.;>.:.f.;_.,.:.:·.:.:::.;;.: ... " 
. . ::" .,~ .,' . ". '. ":.:.,, :> ~\:.. .": .. :.... . 

. ,,;.: .. : ..... ..-::' . Date: . . 

Resident/Responsible p~~~:s.i~~;~~\-i.:: ..... ;,-.. :-': -, .-.;--~ 
~. .' 

.. 
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RESIDENT TRUST FUND 
DEPOSIT AUTHORIZATION 

:.' ." 
. ". 

t· " 

• • ..: .... ~ :~: I :. ~~<' .. ".' . " .. ' ..... . 
, , 

' ...... .. 
. ... .. 

. ,,'. .: "': .. ~ .: ... :". . " '. ' .. 
". " 

'. 'f' •• .... . .. : .. :\ .... 
. " ....... : . . . 

. ,' . : .. : ... :., 
':.' .. -. ", .: ......... . 

' .. " .: : . 

RES 10 ENT' S NAM E ____ L'"""'Q--Lr=-IJ'-"-I1~v'-----'h/t"'-"'--=-~~-=-t/.-YJ-'-------=-----'----~·' 
7 .... 

' .. ' ... 
. ~ .. '. . ~. 

REP RES E NT AT IVE' S NAME ____________ ---'-_--'-~, ---'-,' , 
., ... ; .... : .. ' .. 
. :: .. " . .': .' '.' 

I hereby grant this facility authorization to deposit my personal funds 'in'to th~ R~'~i:~8~t ' , 
. . ... : ......... : . 

. ,'. .' . : ..... 
Trust Fund Account maintained on deposit aLthe BB&TBank located in' C'h,apirl', ,sd. ,I, ,', 

. " .. ::.: ....... :. ~ ..... ' ': . . ..... . . 
, ' 

understand that there is no. charge for this service and that I may withdraw'nly:funds ' ' 
. .- ..... '" :.' .. 

upon request. I further understand that a quarterly accounting wi!l:b'~ mad~:,;6f"r:ny.fi.J6dS ,,' ,',' , 

and that I or mJ representative will b~ provided a copy of such rev;:j/i,c:: .:<:.·.i i" .... ' ..... . 
I am J 1 am not int~rested in having a residents fund acco~'At at :G~~'er~it~~s"Of ' 

Chap'in. ~ ~.." :,:,::,;~ ';">':':'>:'>~':;i<",', ~ ':,:, ';,: ,":' , " 

f)~ to...- 0 If' ", ,,::::, : ::', ,'::J: :: :":":<;: "'>, , 
, Date 

f/ G>o4 
Date 

.":----~-..,..L___+_--'-·..:.:.,....:..:,,·'~=---:t..:-..;.~;):~X{;:.,·:: •.•• " .••• ~:': •. " ..•.• ; .•.. 
.:' :" ... ~~ : "'::: .:;. ~~'''.: .... '.;." '. 
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· . ~ :',: ; . 
'. . .:.'.~. ..... ,: ,....' '. 

.... .... . .. '.' ..... .. ' . .... . . . 
'. ..' ~.'" . '. ~ " :. ..' 

. ". ". • i . 

' ..... /. '.':' ... : .. :. 
' .. : .' ... ::., :.\ ~ " .' 

;, ,' ... ', ;'. 

' ••• ' .:.::" •• 0 

, , , 

• '0 •• 

. . . ' 

'. . . 

, .... 
'.. ., " : 



GENERATIONS OF CHAPIN 
431 EAST BOUNDARY STREET . . 

CHAPIN, SOUTH CAROLINA 29036 
(803) 345-1911 

'. : . ',. ~ .. '. 

CONTRACT FOR ASSISTED LIVING/RESIDENTIAL CARE.' .. 

'.: : .. , 

.' ; 

JktJh(t.. h/cdYVl 
(Name of esident) 

In consideration of the acceptance of the above as· a resident of Generations of Chapin, the' 
undersigned agrees to the following: . ..' .. ' . ' . 

..... 

1. That Generations of Chapin shall render care that is consldeired J~$identicHcare 

2. 

3 . . ~ .. 
";-

4. 

5: 

6. 

to the resident.. . . 
: . ~: 

That should the resident expire or be discharged to a hosp"lta'I'br iiur~ing .hOme, . 
any payment collected in advance will be. refunded up to'Hie:date Q'f·dlscharge. 
For other causes, a five day notice of the intent to withdraw frorT) resi~ericy: is·· .. 
requested but not required. ...' " .... ::' 

That Generatio.ns may discharge the above at anytime the.:c.~~cjjti~n:o(Hle ... ::·: .:: .. 
resident becomes such that the program of care offered h~re·:ii\9hsid~r.ed::b{ ... 
the attending physician as insufficient, or upon such condu~t'whiCh; may be·· .. 
considered by the administration as a detriment or a jeopardy. to .ttJ·e.'.hap·pin~s:s . 

and contentment of the other residents. ' .. >':.~ .. :'::;. ":».-~ .. <:: ::P:>· ... -.:.: .. · .'. :. 

That Generations is hereby released from any responsibilit"y for-the :prot~t:tion b( ..... .. 
personal jewelry; money, or any other valuables as long as -the:9bove ·is.·a· .. ". . .... . 
resident of this' facility. Spe~ial efforts will be made to assist each rl3sident in, . :':. 
the preservation of such articles. . .. :" ". ' .. '.' . .-.... ;:.. . 

-' . ,,', : ::., : '-
t' ,,':,':' • 

That the 'resident be responsible for physician bills, medidne~, m~ciiGai: slippli~~ . 
an~yersonal articles. Payment for room and board is to b'e p~id by'the t~nth. 
.!.W') of ea~h month for the month to follow. .'. . .... . ";. 
IV. '. "':: .:"" 

That fluctuatiol} in the cost of care may be expected, requirrri.g·.~at.e·.adj~·striie~ts. 
A 30 day prior notice will be given to residents for the mon'th to. folio.w.:.::·::. ;.' . 

7. Thatthe fee of $ ",10 0 
of admission. 

per month for room and boar~:i~.:the·.:rat~ ·at:'time·· 

J?~--d~ 
~;J~; 

5- 0- () q. 
(Date) 

. '. ~ . ' .' 
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:SIDENT INFORMATION SHEET * FOR NEW AbMI~SION.:iNF(;RMATfON 
* FOR DISCHARG'EINFORMATION", .EASE FAX TO BILLING DEPARTMENT: 

FACILITY NAME. 

iIDENT'S NAME 

IIISSION DATE 

:;HARGE DATE 

(CHECK ONE) 

PRIVATE PAY 

~
w ADMISSION . . '.' .. : ...... : 

DISCHARGE . ' .. '>. 

CHANGE OF RESIDENT INFORMATION (ROOM RATE, ADDRESS,EfC.):·· 

G-oc 

7 
5-=- 9-0'7 NUMBER OF DAYS TO BILL 

NUMBER OF DAYS TO REFUND ---------- ------------~~~ 

OSS 

~ESIDENT IS PRIVATE PAY, COMPLETE THE FOLLOWING: I 
, ROOM RATE $ Z 736 

. . 

~E& ADDRESS WHERE BILL IS TO BE SENT:,n· f A / ( . 

, / fff1t1l/VU~ T5c?11 

/ 
... . . . ', ,'. 

~: . ":. 

,,':",' 
: " . 

" .", ',' 

.. ':: .... :. . .:. 

: .:. :~ " .' .: 
. '. .. . '. . " : ~.' ," ',' .. 

.;~ .. ~'..' " ',' .' tESIDENT IS OSS, PLEASE COMPLETE THE FOLLOWINGi . I . ,,' ," .. \ . '. 
. '. '. .~'I .:. ... 

" 

) COpy OF 0-1 FORM THAT SHOWS RESIDE'NT'S COUNTABLE INCOME & PERSONAL NEEDS AMOUNT' 
t, " • " 

',' ,:'.', 
.~"\ .... / " 

. . 
WE RESPONSIBLE FOR RESIDENT FUND ACCOUNT _YES __ . NO . ..;' ',' . ~. .' . . .; . 

(WE ARE RESPONISBLE ONLY IF CHECKS ARE SENT DIRECTLY TO US FROM SOC SEC OR SSI) 
.'. 

IE & ADDRESS WHERE BILL IS'TO BE SENT: 

,UNT COLLECTED ON ADMISSION 

. t?1i-; tJ{p X ?-5 4vifS ..... . 



429 East Boundary Street 
Chapin, SC 29036 

" 
'", . 

PhOne ) -888-777~4) Q) 
, ,(803) 345-0708 

,Fax 1-888-777-~102 
(803) 345-Q791, 

. ~ .' 

Acknowledgement of Receipt of Privacy Notice 

I have been presented with a copy of GENERx Pharmacy Notice of Privacy Poiici~s~ 
, detailing how my information may be used and disclosed as permitted under federal land ' 

state law.' I understand the contents ofthe Notice, and I request the following' , ,'" 
restf'iction(s) concerning the use of my personal medical information (write "none'? if.', ' 
the're are no restrictions): ' ' , , 

sherr y L~Y)1J-

.\ 

!, 

. .. . ,:" 

, , . Further, I perrilit ~ copy of this authorization to be used in the place of the;: ", , 
original, and request payment oftnedical insurance,benefits either to inyselfortoth~,' : " 
party who accepts assigninent. Regulations pertaining to medical assignni.eptof b.ertefits 
apply. ' " . 

Resident: ~E n n~ 1,6.\ at J' on 
Signed:, ~ ~. 

Facility: G OC' " 
Date: ~{J6~dtf' ' 

If not signed by p~tient, please indicate relationship to patient ( e.g., spouse) 

Relationship: _____ ---"-_____ ~_ 

Internal Use Only: 
Date received in Pharmacy: _________ _ 
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Date 

5Joq 

5i(JC1 

5 Jcq 

5/0q 

5/0q 

510g 

5 }cP1 

5jOCA 

Generati(ms of Chapin· 
',_ Plan of Care 

W t?J!et WI O~ d 

.C ;' 5 ().-1- +z; 7/Yn 

Resident's N iilme,==::!:D:.::e:!.!n~n!..y.!W=.:a::.!t::.:so::.!n.!=:======= _____ _ 
Date Resolved Problem Identified 'Goal Goal Date' Approthes 

Bathing I Resident t6be clean and odor free 

\1 I O~ Staff will assist with bathing 
at all times 3~ a week St~nd by, assistance 

Medications I resident to receive the correct meds . Staff will administer all meds per 
! \ \ )Oq at the correct time physicians orders 
, 

Transportation i Resident to attend all scheduled 

\ \ /Oq 
Daughter will provide 

, 
Dr, Appt transportation to and from the Dr. 

Meals , Resident wfll maintain ,body weight staff will prepare 3 meals a day for 

ll/OCl resident as weU as snacks 

No Hot Dogs if possible No salt 00 
l.f'\ 

laundrY Resident t() have clean cloths at all Sta'ff will launder all clothes for N 

times \ \ /Oq resident 
.' 

Resident prefers to be called 

\ 1/ CXJ) 
Ms. Denny 

Activities , Resident to attend as many Staff will.remind resident of all , 

\ \ 109 activities as possible . , activities , 
r 

.. 

Dressing ReSIdent able to get dressed safley 

1'\)00/ ' 
Sta'ff will assist as needed with 

. , 

due to past stroke dr~ssing . , 



STATE OF SOUTH CARO~INA ) 
) 

COUNTY OF LAURENS ) 

,- vVVCK Ur A I fORNEY 
RECORDING FEES $15.00 
PRESENTED & RECORDED: 

10-09-2006 02:21 PM 
BARBARA T. WASSON 
CLERK OF COURT 
LAURENS COUNTY. sc 
BY: CARISSA BROCK CLERK 

BK: 0803 
-PG:1-4 

DURABLE POWER OF ATTORNEY 

KNOW ALL MEN BY THESE PRESENTS, that I, the undersigned, WILLIE D. 
WATSON, a legal resident of the County of Laurens, State of South Carolina; hereby revoke any 
and all other Powers of Attorney heretofore made by me, and by these presents do make, constitute 

. and'appoint, NANGY _~@Q;L Y~~B:WQOD,rnY .trI1e and)a.'NAY .. ~.nQ!P~y.iD,.fact to set" in., 
. nlaiuige, and conduct all my estate and all my affairs, arid for that purpose for me and in my name, 
place and stead, and for my use and benefit, and as my act and deed, to do and execute, or to concur 
with persons jointly interested with myself therein in the doing or executing of, all or any of the 
following acts, deeds, and thins, all of which shall be done in a fiduciary 'capacity:: 

1. To buy, receive, lease, accept or ~theiwise acquire,sell, give, convey, transfer; . 
mortgage, hypothecate, 'pledge, borrow, quitclaim, or otherwise enqumber or dispose of, or to 
contract or agree for the acquisition, disposal, or encumbrances of any property, real, personal, 
tangible or intangible, upon such terms, considerations and conditions as my said attorn~y in fact 
shall think proper; . . 

2. To take, hold, possess, invest, lease, or let, or otherwise manage any or all of my 
property or any interest therein; to eject, remo:ve, or relieve tenants or other persons fi~0l11, and 
recover possession of, such property by all lawful means; and to maintain, protect,preserve, insure, 
remove, store, transport, repair, build on, raze, rebuild, alter, modify or improve the same or any pali 
thereof; " 

3. To make, do, and transact all and every kind of business of whatever nature, including 
. the receipt, recovery, collection, payment, compromise, settlement, and adjustment of all accounts, 
legacies~ bequests, interest, dividends, annuities, social security payments, veteran's admini~tration 
benefits, demands, debts, taxes and obligations, or any rebate, refund or discount thereon, which may 
now or hereafter be due, owing or payable by me or to me, and to make disclaimers on my behalf 
for any inheritance or any other reason; "" . 

. 4. To make, endorse,negotiate, accept, receive, sign, seal, execute, acknowledge, and 
deliver deeds, contracts of sale, assignments, agreements, certificates, hypothecations, checks, notes, 
vouchers, receipts, and such other instruments in writing of whatever kind and nature as may be 
necessary, convenient or proper in the premises; 

5. . To deposit and withdraw for the purposes hereof; in either my said attorney's name, 
or my name or jointly in both names, or in my name jointly with another person, in from any banking 
or savings institution, money market fund and other investment, any funds, negotiable papers, or 
moneys which may come into my said attorney's hand~ as such attorney in fact, or which I now or 
hereafter may have on deposit, or be entitled to; . . 

6. To institute, prosecute, protest, defend, compromise, arbitrate, and dispose onegal, 
equitable, or administrative hearings, action"s, claims for refund, assessment notices or tax 
deficiencies, suits, attachments, arrests, distresses or other proceedings, or otherwise engage in 

1 



litigation in connection with the premises; 
7. To act as my attorney in fact or proxy in respect to any stocks, shares, bonds, 

warrants, rights, or other investments, rights, or interests, that I may now or hereafter hold; 
8. To receive, endorse, and collect checks payable t9 the order ofthe undersigned drawn 

on miy firm, person, corporation, limited liability company, partnership, or association, or on the 
treasurer or other fiscal officer of the United States, or any sovereign state or authority, or any 
political subdivision or instrumentality thereof; , 

, , 9. To prepare, execute and' file income and ~tgertax ,returns;" " ' 
, -10." .. To transfer any of in:fassetS, specificallyinc1uding real property I might own, to my 

spouse, my children arid, my lineal descendants by gift, including to 'any such person serving as 
attorney in fact, or to any trust funds which I may have established, revocable or irrevocable, funded 
or unfunded; provided, however, that my attorney in fact shall not be authorized to make any gift 
which incurs federal or state gift tax or to make any gift to one person, other than my spouse, which' 
exceeds the amount of the federal annual gift tax exclusion under Section 2503(b) ofthe J;nternal 
Revenue Code, as then ih effect at the time of the gift; , . . , , ',' 

11. Toestablishtiustfunds, revocable or irrevocable, funded or unfunded, for the benefit 
of me, my spouse, my children and my lineal descendants, and to transfer any of my assets to such ' 
trusts; 

"',12. ,To enter any safe-deposit box either in my name o~ jointly with another, and"to 
inventory same, and withdraw anything from said safe deposit box;' . ' 

13. To purchase for my benefit 'and in rriybehalf United States Governm~n(bonds' 
redeemable at par in payment of United States estate taxes imposed at my death upon my estate; and 

14. To exercise or perform any act, power, duty, right, or obligation whatsoever, that I, 
as principal, now have, or may her~after acquire the legal right, power, or capacity to exercise or 
perform, in connection with, arisIng from, or relating' to any person, item, transaction, thing, 
business, propertY, real,' personal, tangible or intangible,' or matter whatso,ever. " 

This' instrument is to be construed and interpreted as a general power of attorney." The 
enumeration of specific items, rights, acts, or powers herein is not intended to, nor does it, limit or 
restrict, and is not to be construed or in~erpreted as limiting or restri~ting, the general powers herein 

, granted to my said attorney in fact. 
This power of attorney shall remain iIi. full force and effect until I have revoked it by written 

instrument. This power of attorney may be amended by me at any time and from time to time by 
written instrqment. Any person named herein as' attorney in fact may be removed by written 
instrument executed by me. If this power of: attorney has been recorded in the public records of the 
County aforesaid, then any revocation, amendment, or removal shall also be recorded in the public 
records of the County aforesaid. All references to attorney in fact shall include the plural as well as 
the singular, and the feminine, masculine and neuter genders. 

Notwithstanding any provisions herein to the contrary, my attorney in fact shall not satisfy 
the legal obligations of the, attorney in fact out of any property subject to this power of attorney. 
Except to the extent this power of attorney specifically authorizes gifts to my attorney in fact, my 

2 
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attorney in fact may not exercjse this pOYler in favor of the attorney, the attorney's estate, the 
attorriey's creditors, or the creditors of the attorney's estate. . . 

Notwithstanding any provision herein to the contrary, my attorney in fact shall have no power. 
or authority whatever with respect to (a) ·any. policy of mstirance owned by me on the lify of my 
attorney in fact, and (b) any trust created by my attorney in fact as to which I.am a Trustee. . '. 

Notwithstanding any provision herein to the contrary, this power of attorney shall not revoke, 
or be deemed to revoke, any health care powers of attorney heretofore made by me. 

.' By this power of attorney I am giving and gr~tjD.g unto my said attorp.ey in fact full power 
and authority to do and perform all and every act, deed, matter, and thing whatsoever in and about 
myesiilte, property, and affairs as fully and effectually to all intents and purposes as I might or cOltld 
do in my own proper person if personally present, the above specifically enumerated powers herein ' 

· being in aid and exemplification of the full, complete and general powers herei.n granted and not in . 
· limitation or definition thereof; an~' hereby ratifying all that my said attorney in fact shall lawfully 
do or F~use to be done by virtue of these presents. 

.' .. And I hereby declare that any act or thing lawfully done hereunder by my said attorney in fact . . 
shall be pinding on myself, my heirs, my legal and personal representatives, and 3:ssigns, whether 
the'san:le shall have been' done before or after my death, or . other revocation of this instrument; 

· unless and until reliable intelligence or notice thereof shall have been received by my said attorney. 
in fact.. .:. 

: . This power o{attorney shall not be affected.by physical disability or mental incompetence 
of the principal which renders. the principal incapably of managing her own estate. It is my intention 
that the power and authority confen:ed herein' upon my attorney in fact shall be exercisable· 
notwithstanding my physical disability or m.eritalincompetence. All acts done bymy attorney in fact 

. pursuallr~O this power during any.period of disability or mental incompetence shall have the same 
effect and. inure to the benefit of and bind me: and my heirs, devisees, legate~s and personal 
representatives as if I were mentally competent and not disabled. . . 

It is my express intention that after thy onset of mental disability my attomey in fact shall not 
be required to file any inventory or accountmg with the Probate Court, but my attorney in fact shall .. , 
keep accurate books and records in order to account to me or my heirs or personal representatives. 
I direct that no surety bond or other security shall be required to be posted in any jurisdiction by my 
~ttorney in fact or· any ~uccessor before or after my mental disability. 

IN WITNESS WHEREOF, I have hereunto set my hand and seal this 5'i:b day of 
. 0Lt0 lJ-eJIJ , 2006, and I direct that photographic copies ofthis power of attorney can be made 

which shall have the same force and effect as' an original. . 

40/10.;2 h/~' 
WILLIE D. WATSON 
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'. 

,. '. . ... 
. SIGNED, SEALED, PUBLISHED and DECLARED by the above named WILLIE D. ' 

WATSON as and for her Power of Attorney, in the sight and pre~ence of us, who, at ~er request, and 
in her sight, and presenc~, and in' th,e sight and presence of each other, have herelmto signed Oul: 

names as attesting witnesses~ , 
," .. ' 

, .. : fS,~~ '!~~J)&r' ,', 

.. Z§w~I:' ;(jw'i-Z 
• '.! •• 

STATE :C)f. SOUTH CAROLINA ,). 

,'" COUNTY,', OF . LAURENS 
) . 

) 

of 

of 
, .... 

'':'' ·~i'. 

PROBATE 

. PERS()NALL Y,;appeared befo~e me tq.e undersigned wimessanCi made oath that (s)h~,'s~w ' 
'the within named WILLIE D. W ATSQN sign, seal and her act and deed, deliver the within'v'vrittell ; . 
Power 'of ~tt~mey,.and that (s)he with the other witness su~scribed al:Jove witnessedtJ;1e execution 

,·thereof. ..' 

SWORN to before me this' 5 '/-j) .... : 
day o{[ll.J::DlJCJLJ . ,2006 

.' " 

,£J) W- J--~ ..... 
'.' ........ 'Witn~,' 

" ' 
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STATE OF SOUTH CAROLINA ) 
) REVOCATION OF POWER OF ATIORNEY 

COUNTY OF LAURENS ) 

WITNESSETH that I, Willie D. Watson of the County ofLaure.os~ State of South 

CaTolina, do hereby revoke in ~ts entirety that certain durable power of attorney heretofore 

granted unto Nancy Carol Und~ood by instrutnent dated Octoper 5, 2006 and recorded 

October 9, .2006, in the ROD/Clerk of Court Offic.e for Laurens County in Deed Book 803, Page 

1-4. 

fu wimess whereof, I have hereunto ,et my hand and affixed my sea! thi, the'li IL.ay , 

of () len.R. ,20 O~ 
fI ~. 

C)~.l i1 t~ '<fl. 1> 1. I.-r.-
:~. .. I (;J>: . r1tJ-1-J.:~JI . .(tf(/~(LS) 

, .-- Willie D. Wtason 
'. ,. 

. - . . 
-~ . 

STATE OF SOUTH CAROLINA 
COUNTY OF LAURENS 

) 
) • PROBATE 

Personally appeared the uj:ldersigned witness and made oath that (s)he saw the within 
named Janet G. Walston sign, seal and as his act and doed, deliver the within written instrument 
and that (s)he, with the other witness subscribed above~ witneSsed the execution thereof. 

SWORN to b)'r me this If?~ 
day of ~ . _,20 OL 

~ , -( 

NOtJy~r2! My commission expires: ~ J t?/ 
7 I 

, on TrlNAL 
1\ TRUE copy OF ~ . 

~'r"t.J~~ 
I 'Lynn W~ UncUt'cr ',... 

,. ~t, .. rt .. ~ r .... ,."1!·· rGCP &. GS 

_~4k~L 
.-' . . ....... . 
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HOSPITAL TRANSFER RECORD 

Generations of Chapin 
431 East Boundary Street 

Chapin, South Carolina 29036 
(803) 345-1911 

NameiLastWatton First \) W 131 MI Adm Date roICiloq 
Primary Physician Name Wo. \±c.( . ~omes 
Address ___________ Phone# l.1..l-.l.i)~\22· ........... . 

In Case of Emergency Notify Oa 1'\('''1 U V\(XX \NCO) ........... . 
Address _---_-__________ .. Phone-# <OD5 "3LJ-6·-~r3q3--·. 

MrD1CDl Centu 
Social security1.4'Q~ o5~"43:H~ . 

TransferTo Ltil Y9±on 
DOB 0/lO/11' 
Medicare # lY~- o5-y~q5 ~A 
Other Insurance Company_' ____ ---'--....--'--- Policy.#_·~_·· <_-'--_ .. , . 

Responsible Party NODel \ Uooctwood 
-{ 

Medical HistoryA~\oa \Ay~twj-tis, H'&P I 0JA 
Allergies/Special Instructions--'Nt.....!...J-I..£....A-=---_____ ~----"__ ____ _ 

Reason for Transfer 

' .. 

Person sending resident. ____ ~--------Date~~-

Personalltems, ___ ---:-_____________ ---.:..._~_ 
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5-22-09 

Dr. James: 

Generations of Chapin 
431 East Boundary Street 

Chapin, SC 29036 
803-345-1911 

803-345-6228 Fax 

Mrs. Willie D. Watson has requested that she receive 2 to 3 tablets of Senokot S tablets instead 
of just one daily. She said she needs this many to get results. Even though this is an over the 
counter medication, and if you agree, we will need a new script to change the dosage faxed to 
Generations. If you need to reach me call me at 803-345-1911. Her DOB is 8-10-18: 
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Tim Slice, Administrator 
Generations of Chapin 



"-"-:;>UV I) L-/~ .. nn1 
':)C\crobJ~d -- !.o fiJ/5 - /60 fVl) 
'SIt'lOf'ri/I-/O ~ -.31 pifl5 
'L ->pro\o\ 2.5 Mj - 10 pi Hy' 

. C-{)ICQ( ZO Mj -- 3Co pi ((5. 
,~r6\:-ok.. 20 r:5 - 3LJ pJ}!) 

(~~n'l. Z·5 Mj - ~G. f1"l/S 
Jr'lv~')tod-1n 2..0 ~ - 3l....J piffS 
LJ(05e.rr>lde..:::t...ja~...: 21f>UI j~'--- .. 
~Y)O kaT·- 5 - <63 P ,f 15 
~I"( 5e.()oko+ - '1 pl'JI) 

),oJ-lAdine... 10_ "::5 - 2.5 pnl5 - dru:! 5lorc-
ylenol o.r+hrm5 fain 05'0 Mj - CO pjf/5 - do" -st'or~ 
eo ,run :5ilve1 - . cay pil(;> - drVj 5l-ore...: 

=- 30. ve- -t1r1e... pi 115 I i5l-'e-c! a.bov ~ In +he... q:!o.m-ity 1,:5k..ci ",bov L 

) ;vi ("s. W 0+-'50(1 ~ 'i{.cirrL, 'fY7~ ) C£tf'e- jlve.r) G~~o;\1'or) 5 of 

" lo.prf} 

~ (e.a.ive.d the... pl'1I5 li5f~ a.bove.. in ~e.. 1.':'",.-rhry Ij5Ye.d above. 

0"" -1<,;." Molj6k~. -W~ p .. W~ !;jjt3"Jcf1 

266 



Medical Power of Attorney Effective Upon Execution 

I, Willie D. Watson, a resident of 423 Free Bridge Road, Ware Shoals, SC 29692, 
Social Security Number 248-05-4345 designate William R. Fuller Jr. and Lisa A. 
Fuller, presently residing at 8 Rose Wood Dr. Greenvill~, SC 29607, telephone 
number 864~423-1420 as my agent to make any' ahd all health care decisions for 
me, except to the extent I state otherwise in this document. For the purpo~es of this 
document, "health care decision" means consent, refusal of consent, or withdrawal 
of consent to any care, treatment, service, or procedure to maintain, diagnose, or 
treat an individmiI's physical or mental condition. This medical power of attorney 
takes effect if I become unable to make my own health care decisions and this fact 
is certified in writing by my physician. 

. Limitations: None. However~ I designate William R. Fidler Jr. and Lisa A .. Fuller 
to decided, at their discretion; to make changes to any medical limitations 
depending upon my diagnosis, prognosis, and outcome. . 

Inspection and' Disclosure' of Information Relating to My Physical or Mental 
Health: Subject to any limitations in this document, my agent h?s the power and 
authority to do all of the following: .. 

1. .Request, r,eview, and receive any infonnation, verbal or written, regarding 
my physical or mental health, including, but not limited to, medical and 
hospital records; . \ 

2. Execute on iny behalf any releases or other documents that may berequired 
. iIi order to obtain this information; 

3. Consent to.the disclosure of this information. 

Additional Powers: Where necessary to implement the health care decisions that 
my agent is authorized by this document to make, my agent has the power and 
authority to execute on my behalf all of the following: 

1. Documents .titled or purporting to be a "Refusal to Permit Treatment" and 
"L~aving Hospital Against Medical Advicell

; 

2. Any necessary waiver or release from liability required by a hospital or 
physician . 

.. - .... h.DuTat~po-weF·of.attomey· exists.uindefinitely- from-itsuaate-ofexecution, _. - ----~- --- ... 
unless I establish herein a shorter time or revoke the power of attorney. . 
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Alternative Agent: In the event that my designated agent becomes unable, 
unwillirig, or ineligible to sery~, Jb~r~by designate Sherry L Long,-presently 
residfug ~t 389 Free Bddge Road Ware Shoals, SC 29692, telephone number 864-
420-4057 -as my as my first alt~mate agent 

Prior Design~tions Revoked: I revoke apy prior Medical Power of Attqrney. 

Location ofDocumellts: 

The original copy of this Medical Power of Attorney is located at Laurens CountY_ 
Court House, Laurens, South Carolina. - - - -

-, 

Signed copies of this Medical Power of Attorney have been filed with the 
following-individuals and institutions: William R. and LisaA-. Fuller 8 Rose Wood 
Dr. GreenvilIe,SC 29607. Sherry L. Long 389 Free Bridge Road, Ware Shoals, SC 
29692. Willie D. 'Watson 423 Fre-e Bridge Road, Ware Shoals, SC 29692. -. 

I sigri niy name to this Medical Power pf ~ttorney on the date 'Of June 20" 2009 at 
926 N.B. Main Street, Simpsonville; SC 29681.' -

. • + • 

: 

" 

Statement of Witnesses 

I hereby declare under penalty of perjUry that the person who signed or . 
acknowledged this document is personally knoWn to me (or proved to me on the -
basis of convincing evidence) to he the principal, that the principal signed or 
acknowledged this durable -medical power of attorney in my presence, that the -
principal appears to be of sound mind and under no duress, fraud, or undue 
influence. I am not the person appointed an agent by this document. I am not 
related to the principal by blood, marriage, or adoption. I would not be entitled to 
any portion of the principal's estate on the principal's death. I am not the attending -

- -

_--pl!ysician of the principal or an emplo~ee,ofthe attending_physician.lhave nQ, ___________ ._ 
-.- - ·-CIaimagamst'ruiy-portionofiliepnnCipallse$1:e outTie piiiiclpaf's·death:--·---_· __ ··_------- - ---

Furthennore, if I am an employee of a health care facility in which the principal is 
patient, I am not involved in providing direct patient care to the principal and am 
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not an officer, director, partner, ,of business office employee of the health care 

~:.:ganizationOfthe health care facility. 

WITNESS] 

~~L niESl 
Subscribed and swom to before me on June 20, 2009. 

~t\f:' \<'-\e.~a...l.A..tI\. Notary Public, Greenville, South 

Carolina. My commission expires 1/~311tf . 

CJ A, r~· .. · (,/2olo~ 
Zjo;;.1..'TL \-+W-~-

. ~lAlJ\{Le. Co sc 
~ ~~I>~lth erV<lJfJ/1 
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LETTER OF NOTIFICATION 

TO WHOM IT MAY CONCERN: 

This letter of notification is to inform the court system, family, friends~ 
'and any other institution that'may need this statement for the well being", 
of Willie D. Watson. 

. - . 

Effective Jl.U1e 18, 2009, I Willie D . Watson, am presently residing at 8 
Rose Wood Dr. Greenville, SC 29607 and am under the care and 
'supervisiori of William R. Fuller Jr. and Lisa A. Fuller at 8 Rose Wood 
Dr. Greenville, SC 29607. 

I willfully give consent to William R. and Lisa A. Fuller to oversee my 
medical care that includes, but not limited to, medications, physician , 
consults; and any other decisions that involve my health and well being 

. " a~ they are also my medial Power of Attorney. 

'~~l?I#~ 
Willie D. Watson ;; 

Cc: Willie D. Watson 
William R. Fuller Jr. 
Lisa A. Fuller 
Sherry L. Long 
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ACKNOWLEDGMENT OF RECl::IPT 

: 'GENERATIONS OF CHAPIN, 
431 EAST BOUNDARY STREET 

CHAPIN, SOUTH CAROLINA 29036 
(803) 345~1911 ' 

..... :" ".' ;". . . i. ~.., .'. .; . 
.'.' :::. .. ;.~~ 

" . '·<:I.J·.; ' .. :',::". .' '''::':'' . 
. ' . ,'.,' ': .: .. , ::' : 

;'. :.' . 
. : . . ., .' .:: :.'.:' >'.' .: .... 

........ : 

" .' .. '-;.:"'::.' ...... '.' 

.... ,' .. ' 

I ACKNOWLEDGE RECEIPT OF, HAVE READ AND UNDERSTAND THE :,'" :: 
FOLLOWING SECTIONS: ,,' ,', ',:" 

ADMINISTRATION POLICY STATEMENT 
ADMISSiON POLICY 
FORMS,OF PAYMENT POLICY 
RATES AND ITEMIZED STATEMENTS 
CLOTHING AND PE;RSONALITEMS 
LEAVES 
ALCOHOLIC BEVERAGE POLICY, 
OVER THE COUNT!=R MEDICINE POLICY 
DISCHARGES " 
ASSISTIVE DEVICE$ 
FOOD IN ROOMS, , 
GRATUITIES 
PARKING 

:SMOKING 
TELEPHONES, TELEVISION AND RADIOS 

, TRANSFERS , 
VALUABLES AND MONEY 
VISITORS" . J 

RELIGIOUS SERVICES, , 
., :GRIEVANCE POLICY AND PROCEDURES 

MEDICAL CARE POLiCY 
HEALTH RECORD " (, , 

"" ACTIVITIES AND RECREATION 
WITNESSING OF LEGAL DOCUMENTS 
ADVANCE DIRECTIVES 
OMNIBUS ADULT R:ROTECTION ACT 
RESIDENT BILLS OF RIGHTS 

' .. ' ..... 
. ;'. :. " : . 
'. . '., '; .. 

I '.' ... 
~ .'. . .... 

.... ' 
" , , , ...... 

. .' :' .. 
. ., .. : " 

:: '.:~"'.: ..... . 

.. ,,,, :,,';' " :<, ',,:, .... .; 
. :.' '.::' . ": 

. . ,~'.', . . ~, . " 
, : .... .... . .... ',' .. , . .. ' ...... ':',:': " ,.: .. 

'. ", . '. 
• • ~.: ~. ...•••. .' '.~.:;.~ ::J • ". :,.:.' '. '.' . .. ' .. ' .: ................ . 

.; .:~ ;.' .........: , , ' 

. :,: :. , . ~ . '. .' . 
..... : .. ..; ....... , . '. 

···"'·.·.·~~\,\C!-I,·,L .•.•.• :.'.' •• '. 
':;~ ~,:~"; {")~I!i:!;:; 1·· •• ··• •.• · .•• ·· ' .•. ' '. . 

. . . .;.'... . 

, ,," " ",'.' ~. ".. ,:'~' , . '. :. I,:' " ',', 
. .:. "'. , 

.. ::>:<::: "':'-:::::"':.::":":""" ': ' 
'. . . :: .. '. :', . ;,:: '~.'.' .. ' . 

. ," ~.. .": " . ,' .. 
, , ' 

, ." .:' : ',' . 
" . . . .. ~'. .... .~ , .. ' 

, .,' ~". '" . ..... .. 
, , , : . 

. . ' ,,' . 
THE'FEE OF $ z.'-Z tJ 0' 
RATE OF'ADMISSION. 

PER MONTH FOR ROOM AND BOARt)'IS"THE-,', ' :"" 
, . ~ " , 

,0' '.:" • :'. -: ',' 

, , 

DATE· ' .. ' ". '. '. 
enerations'admlsslon'ACKNOWLEDGEMENT OF RECEIPT FORM,Wpd' " , ' ' ":' 
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I 

: 

3ENCYI.D. 

CC:32060Q 
TOWN OF CHAPIN 

INCIDENT REPORT 

CASE NUMBER 

r-_______________________________________________ ~------~------~~--------_+------------~~U~N=IT~S~TYPEVICTIM INCIDENT TYPE COMPLETED FORCED ENTRY PREMISE TYPE ENTERED IKIlndividual 

o Business 
.~F·MISSSINGPERSON IJgYES DNO DYES DNO 29 o Rnanc1allnst 
---------------------------------.-.-.:-----------------j-::~.....:.-==--_!_=----==--t_--'E-$---_if_----_t0 Government o Relig. Orgn. 

2. DYES DNO DYES DNO 0 SoclPublic 
F---'-------------------------------------+=-.....:.....::::=--+=----==---I---------:-+-----IO Other 

3. 
INCIDENT LOCATION (SUBDIVISION. APARTMENT AND NUMBER, STREET NAME AND NUMBER) 

GENERATIONS OFF OF E.BOUNDARY, CHAPIN SC 
INCIDENT DATE 24 HR CLOCK DATE 

06/18/2009 1400 

24 HRCLOCK . , 
1700 

o Unknown 
DYES DNO DYES DNO 0 Police Off. 

" 

1631 

ZIP CODE 

29036 

DEPART. TIME 

1700 

WEAPON TYPE 

LOCATION NO. 

COMPLAINANTS NAME (LAST. FIRST. MI~DLE) AGE ~H EVENING PHONE 

H 
SLICE, TIMOTHY HEYWARD N B 

ADDRESS ZIP-CODE LOCATION NO: 

171 ELM CREEK DR. 
VICTIM'S NAME (lAST. FIRST. ~IDDLE) EVENING PHONE 

H 
B 

HEIGHT 

ADDRESS CITY ZIP CODE LOCATION NO. 

431 E.BOUNDARY ST CHAPIN 29306 
VISIBLE INJURY (VICT. 1) 0 YES IJg NO EXPLAIN-

VICTIM (NO. 1) USING: ALCOHOL: DYES ooNO DUNK. DRUGS: 0 YES 00 NO 0 UNK. 

o TWO-MAN VEH. 0 ONE·MAN VEH. 0 DETECTIVEISPLASMT. 0 OTHER 0 ALONE o -Out of State U-Unknown 

o SUSPECT SUBJECT NAME (lAST. FIRST. MIDDLE) RACE EYES 

I 0 RUNAWAY PERSON, UNKNOWN/UNTRACKED 
FACIAL HAIR. SCARS. TATOOS. GLASSES. CLOTHING, PHYSICAL PECULIARITIES, ETC. 

o WANTED 

~WARRANT·~A-D-DRES~~S----------~------------------------~-C-ITY-.-------------r--~----Z1-P-CO--D-E--~-~L-O-CA-T-I-ON--N-O-.~ 

.RREST 

o JAIL SUBJECT(NO.1)USING:ALCOHOL: DYES DNO ImUNK. ARRESTED NEAR OFFENSE SCENE DYES ooNO 

o SUMMONS DRUGS: DYES ONO lmuNK. TYPE: TOTAL # ARRESTED 0 0611812009 1400 

ON THE ABOVE DATE AND TIME RIO WAS DISPATCHED TO GENERATIONS iN REFERENCE TO A MISSING PERSON. RlO'MET WITH . 
COMPLAINANT(TIMOTHY HEYWARD SLICE) WHO STATED THAT SUBJECT(WILLIE D WATSON) HAD BEEN MISSING SINCE AROUN~ . 
COMPLAINANT STATED T\'IAT HER PHONE WAS MISSING FROM HER ROOM AND HER PURSE BUT HE.R CLOTHES WERE STILL THE~ 
COMPLAINANT STATED THAT HE TRIED TO CONTACT SUBJECT BY PHONE BUT HAD NEGATIVE CONTACT, RIO WAS ABLE TO CONTACT 
SUBJECT BY PHONE AND RIO ASKED SUBJECT WHO SHE WAS WITH AND SUBJECT STATED SHE DID NOT HAVE TO SAY. RIO ASKED 
SUBJECT HOW·SHE WAS GOING TO TAKE HER BLOOD THINNER MEDICINE AND SUBJECT STATED THAT SHE WOULD .GET MORE. RIO LET 
THE COMPLAINANT TALK TO THE SUBJECT. SUBJECT TOLD COMPLAINANT THAT SHE WAS IN GREENWOOD TAKING CARE OF BUSINESS 
AND WOULD BE BACK BUT SHE DID NOT KNOW WHEN, COMPLAINANT TOLD RIO SUBJECT COULD LEAVE WHEN SHE WANTED BUT SHE 
WAS SUPPOSE TO LET SOMEONE KNOW WHICH SHE DID NOT DO SO, SUBJECT.LATER CONTACT RIO BY P.HONE ANP STATED SHE WAS 
FAXING SOMETHING TO THE PD. SUBJECT FAXED RIO A COpy OF A REVOCATION OF POWER OF ATTORNEY. NOTHING FURTHER AT THIS 
TIME.' .... . 

JURISDICTION OF THEFT JURISDICTION OF RECOVERY 
LAW ENFORCEMENT AGENCY LAW ENFORCEMENT AGENCY 

TYPE (GROUP) TOTAL VALUE' 
Burned 

I CounlJForged 
I DestJDamaQed 

041'".overed 
<d 

~en 

Unknown 

, SUBJECT IDENTIFIED I SUBJECT LOCATED IImACTIVE o ADM. CLOSED I o ARRESTED UNDER 18 I OEX-ClEARUNDER 18 

I Ill'lYES ONO 00 YES ONO o UNFOUNDED o ARRESTED 18 AND OVER o EX-CLEAR 18 AND OVER 

I REASON FOR EXCEPTIONAL CLEARANCE: 1. o OFFENDER DEATH 2. 0 NO PROSECUTION? 7 ;iJ EXTRADITION DENIED 4. 0 VICTIM DECLINES COOPERATION 5. 0 JWENlUE -NO CUSTODY 

REPORTING OFFICER(S) I DATE I UNIT I APPROVING OFFICER I DA.TE I UNIT 
I NUMBER NUMBER 

... - -" --- --- '-' I 
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STATE OF SOUTH CAROLINA ,') 
) REVOCATION OF POWER OF ATTORNEY 

COUNTY OF LAURENS ) 
, ' 

WITNESSETH tha.t It Willie D. Watson ofthe County of Laurens, State ofSbuth 
, ," 
" , 

, Carolina; do hereby r~oke in its cntir9ty that certain durable power of ~ttomey heretofore . . ... 

, granted unto Nancy Car~l Unc[erwood by instrument dated October 5, 2006 and reco~~ed ' , 

" , 

Octob~r 9, 2~06, i~ ,the ROD/Clerk of Court Office flu:" Laurens County in Deed Book 803, Page 

"1-4. 

Iil witness whereof, I ba~e h~eunto set my blL1d and affixed my seal thi. the d 'Ifo..y 

of ~(eng.. >io~ 
, ' 

, ,'eL fd i-.P~~' >10'.,1-> J. I ~~' 
; , , --1t1./f..~.J/. 1/1./~~(LS) 

, ,>,STATE OF SOUTH CAROLINA 
:'!COUNTY OF LAURENS' , 

) 
) 

" 

, .' r • PROBATE, 

P~onally appeared the uJld~rsigfied witness and mad~oath th~t (s)he saw the within: 
named Janet O. Walston sign, seal and as his act and de-ed, deliver the within written instrument 
and that (s)~e, \Vith the o.ther witness subscribed above, witnessed the execution thereof. 

. SWORNtO~methis /6-~ .... . . 
daYO~OZ (~<-jIlt£LL 
Not~~~ ,(~/ " --, 200~~~5066 
My commission expires: ~ tf7 / r' , OTHER DB ' . " ,~ = RECORDING FEES $10,00' 

~. 00-18-2~~9~ 
~ TRU~ COpy dF ORlGlNA.L LYNN W. lANCAS 

~ . '...:JA :. _.d1.~ - ~~::;~~:1V.:C " ., o.e f»y\~~:::' BK~SLDJ936HCLeRK 
Lynn W. ~er , PG 83 83 

T ~ .. ~",_r r ""~!" rccP l:l. GS : -
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. ;;~ />:;" r~~r~f '. , :', 
STATE OF SOUTH <:;AROLINA ) . ...:::::~~::::/' ~RRE~OCABLE T~UST AGREEMENT' 

,. FOR THE BENEFIT OF 
COUNTY OF LAU~NS) WILLIE DENDY LEE WATSON 

.. This agreemep,t made.this 9L~day of ,April 2009 by andbetwe«~Willie Dendy L~e , 

, Watso~'by herattorney~~-fact, NancY'Caroi Underwbqd, hereinafter refe~ed to as the "T~stor," . " . ." 

and Nancy:Carol Underwood ~d John H. Watso~,l;tereinafter referred to '~rustees." 
,~_. 'In consideratio~ of the mutual covenants and 'promises se~ forth herein Trustor ~d 
;~tee agree'that this trust ~own as the Willi~Dendy L~'Watson Irrevo~~ble Trust shall be'for 

" .'., 

the 'sole benefit of Willie Dendy Lee Watson under the tenns and conditions hereinafter ~et forth: 

SECTIONO~ 

TRANSFER IN. TRUST 

,'. 

Trustor assigns, transf~rs and conveys to Trustees the property describe~ in· Exhibit "A," 

attached and incorporated by reference. Receipt of ~uch property is herebyacknowJedge by 

Tni~t~e'- Such property, her~a~er designated as th~ trust estat~, shall be held by 'IDe Trustee.s ~ 
trust for the benefit of W~llie Dendy Lee Watson for the uses and pUrposes and on the terms and .. .'" '''',' .,' .' 

conditions set ~ortll here~ 

.sECTION TWO 
',' .' '., 

.~.-; J 

Trustees shall administer and manage the tiust estate, collect the inco~e therefrol;Il, and, 
. . , ," ~ . 

DISPOSmON OF PRINCIPAL AND INCO~ 

( , after paym~nt of all t~es and assessments ~ereOI~, ,~d all charg~, mcident to the management 
" ..' . I, '. '. 

thereof; apply' and dispose ~f the net inco~e ~d th~, principal olthe p:'Ustestate as follows:, ' . .' '.' 

.,." (a)Wiilie Dendy Lee Watson shall recei~e or shall be' disbursed fotthe benefit of Willie 

Dendy Lee Watson all ofthenefincome and any principal deemed necessaryfQr the upkeep, 
, I. ., '. 

mairiteriance and support of Willie Dendy Lee Watson ,in the manner to which she is·accustome& 

, ' (b )~s ~st 'agr~menf shall tertninat~ upon the death of Willie Dendy Lee Watson aDd' 

, the proceeds remaining in trust shall distributed to the estate of Willie Dendy Lee Watson to be ' 

disposed of in accordance with the terms and con~tions of her Last Will and Testament dated . ., . . 
. October 5, 2006 .. 

SECTION THREE 

, ADDITIONS TO TRUST 
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Trustor and any other person shall 'the right at any time to add property acceptable to 

Trustee to this trust. , Such property, when received and accepted by Trustee, shall become part of, 

the trust estate. 

SECTION FOUR 

IRREVOCABILITY OF TRUST 

This trust shall be irrevocable and shall not be revoked or tern:Unated by the Trustor or 

any other person, nor shall it be amended or altered by Trustor or any other person. 

SECTION FIVE 

POWERS OF TRUSTEE 

In the administration of this trust Trustees shall, in addition to all powers granted by law, 

have the following powers, all of which shall be exercised in a fiduciary capacity and primarily in 

the interest of the beneficiary, Willie Dendy Lee Watson: 

My Trustees are authorized in their ab~olute discretion with respect to any property, real 

or personal, atany time held lUlder any provision of this my.Will and the Trust created hereunder 

and without authorization by any court and in addition to any other rights, powers, authority, and 

privileges granted by any other provision of this my Will or by statute or general rules of law: 

1. To retain any property or undivided interests in property owned by me at the time 

of my death, including residential property and shares of my Trustees' own stock, regardless of 

any lack of diversification, risk or non-productivity, as long as it is deemed advisable, and to 

exchange any such security or property for other securities or properties, and to retain such items 

received in exchange, although said property represents a large percentage of the total property of 

, my trust estate or even the entirety thereof. 

2. To invest and reinvest all or any part of my trust estate in any property and 

undivided interests in property wherever located; including bonds, debentures, notes, secured or 

unsecured, stocks of corporations regardless of class, interests in trusts, investment trusts, 

whether of the open and/or closed fund types, and participation in common collective or pooled 

trust funds of my Trustees, insurance contracts on the life of any 1)eneficiary or annuity contracts 

for any beneficiary, without being limited by any statute or rule of law concerning investments by 

fiduciaries. 

3. To sell or dispose of or grant options to purchase any property, real or personal, 
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constituting a part of my trust estate, for cash or upon credit; to exchange any properly of my 

trust estate for other property, at such times and upon such terms and conditions as they may 

deem best, and no person dealing with them shall be bound to see to the application of any , 

monies paid. , 
4. To hold any securities or-other property in their own name as Trustees, in their 

own name, in the named of a nominee (with or without disclosure of any fiduciary relationship), 

or in bearer form. 

5. --:Tokeep, at any time and from time to time, all or any portion-Of-my trust estate in 
. ---- - - . . -

cash and uninvested for such period or periods of time as they may deem advisable, without 

liability for any loss in income by reason thereof. 

6. To sell or exercise stock subscription or conversion ,rights. 

7. To refrain from voting or to vote shares of stock owned by my Trust estate at 

shareholders' meetings in person or by speci~, limited, or general proxy and in general, to 

exercise all of the rights, powers and privileges of an owner in respect to any securities 

constituting a part of my trust estate. ' 

8. To participate in any plan of reorganization or consolidation or merger involving 

any Company or Companies whose stock or other securities shall be part of my trust estate; and to 

deposit such stock or other securities under any plan of reorganization or with any protective 

committee, and to, delegate to such committee discretionary power with r~lation thereto; to pay a 

proportionate part of the expenses of such committee, and any assessments levied under any such 

plan; to accept and retain'new securities received by my Trustees pursuant to any such plan; to 

exercise all conversion, subscription, voting, and other rights of whatsoever nature pertaining to 

such property; and to pay any amount or amounts of money as they may deem advisable in 

connection therewith. 

9. To borrow money and to encumber, mortgage or pledge any asset of my trust 

estate for a terin within or extending beyond the term of the trust estate, in connection with the 

exercise of any power vested in my Trustees. 

, 10. To enter for any purpose into a lease as lessor or lessee, with or without option, to 

purchase or renew for a term within or extending beyond the term of the trust estate. 

11. To subdivide, develop, or dedicate real property to public use pr to make or obtain 

J I. ) 
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le vacation of plats and adjust boundaries; to adjust differences in valuation on exchange or 

~tion by giving or receiving consideration; and to dedicate easements to public use without 

onsideration. 

12. To make ordinary or extraordinary repairs or alterations in buildings or other 

lrudures; to demolish any improvements; to raze eXisting:of~erect new party walls or buildings.' 

13. To continue and operate any business owned by me at my death and to do any and 

( things deemed needful or appropriate by my Trustees, including the power to incorporate the 

~siness and to put additional capital·~to"the business feir such time as it shall deem adVisable;-­

~thout liability for loss resulting from the continuance or operation of the business, except for 

Ibir own negligence; and to close out, liquidate or sell the business at such time and up.on such 

ftms as they shall deeni best. 

14. To collect, receive, and receipt for rents, issues, profits, and income of my Trust . 

e.tate. 

15. To insure the assets dmy trust estate against damage or loss and Trustees against 

liability with respect to third persons. 

16. In buying and selling assets, in lending and borrowing money, and in all other 

tnnsactions, irrespective of the occupancy by the same peJ:"son or dual positions to deal with 

themsel~es in their separate, or any fiduciary, capacity. 

' . .., , .~', 17. ' To comproririse, adjust, arbitrate, sUe on or defend, abandon, or otherwise deal 

with and settle claims in favor of or against my trust estate as my Trustees shall deem best. 

18. To employ and compensate agents, accountants, investment advisers, brokers, 

att()meys-in-fact, attorneys-at-law, tax specialists, realtors, and other assistants and advisors 

deemed by my Trustees needful for the proper administration of my trust estate; a:i:J.d to do so 

without liability for any neglect, omission, misconduct, or default of any such agent or 

professional representative, provided helshe was selected and retained With reasonable care. 

19. To determine, irrespective ?f statute or rule of law, what shall be fairly and 

eqUitably charged or credited to income and what to principal; notwithstanding any determination 

by the courts or by any custom or statute, and whether or not to. establish depreciation reserves. 

20. To hold and reWn the principal of my Trust estate undivided until actual division 

shall become necessary in order to make distributions; to hold, manage, invest, and account for 

- . / 
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the several shares or parts thereof by appropriate entries on Trustees' books of account; and to 

allocate to each share or part of share its proportionate part of all receipts and expenses; 

provided, however, the carrying of several trusts as one shall not defer the vesting in title or in 

possession of any share or part of share thereof. 
" , 

21. To make..-payment in cash or in kind, or partly in cash and parlFy3n kind, upon any 

division or distributio~ of my Trust estate (including the satisfaction of any pecuniary 

distribution) without regard to the income t~ basis. of any specific property allocated to any 

~enefici~; arid to value and appraise any asset, and to-distribute such asset in kind at its 

lppraised value. 

22. To exercise any power herein granted with reference to the control, management, 

investment, or disposition of my Trust estate, as my Trustees, without having to declare in which 
\ 

eap~city it is acting. 

23. . In general, to exercise all powers in the management of my Trust estate which any 
\ . 

. individual could exercise in his own right, upon such terms and conditions as it may deem best:; 

and to do all acts which it may deem necessary or proper to carry out the purposes of this trust 

agreement. 

SECTION SIX 

LIMITATION OF POWERS 

Should either of the Trustees at time resign pursuant to the terms of this instrument, the 

remaining Trustee s~all thereupon appoint a successor Trustee. In tlJ.e event of the failure, refusal 

Or inability of the remaining Trustee to appoint a successor Trustee, the trust may secure at the 

e>q>ense of the trust the appointment of su~sor Co-Trustee by order of a com:t of competent 

jllrisdiction. 

SECfION SEVEN 

. PAYMENT OF DEATH TAXES 

Trustee is authorized and directed to payout of the principal of the trust estate the 

proportionate share of any succession, legacy, inheritance, death, transfer or estate taxes, 

including any interest and penalties thereof:· that may be assessed by reason of the death of 

trustor. In making such payment, Trustee may rely on the written statement of the executor or 

administrator of the estate of trustor as to the proportionate share of such taxes and charge~le to 
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the trust estate. 

SECTION EIGHT 

iNVASION OF PRINCIPAL 

In the event that the net income of this trust is at any time insufficient to provide for the 
" , 

care, comfort, maintenance, and supportofWillie Dendy Lee Watson, Trustees, in their 

uncontrolled discretion, may payor apply for such purposes such sums from the principal of the 

trust estate as Trustees 'may deem proper, considering any other sources of income of such Willie 

Dendy Lee Watson:-- " 

" SECTION NINE 

ALLOCATION OF PRINCIPAL INCOME 

Except as otherwise specifically provided in this agreement, Trustees shall have full 

power and authority to determine, in their absolute discretion, what shall constitute principal of 

. the trust estate, gross income from the trust estate~ imd net income of the trust estate distributable 

under the terms hereof. 

SECTION TEN 

ACCOUNTING" 

Trustees at any time shall be entitled to render to the current income beneficiary or 

beneficianes of the trust estate an acCount of the acts of Trustees and transactions with respect to 

':, the income and principal of the trust estate from the date of the creation" of the trust or from the 

date of the last pr~vious account of Trustees, and such beneficiary or beti.eficiaries shall luive full 

" power and authority on behalf of all persons now or hereafter interest in the trust to finally settle 

~d adjust such account. Approval of such account by such heneficiaryor peneficiaries shall 

constitute a full and complete discharge and release ofTiustees from all further liability, 

responsibility and accountability for or with respect to the acts and transactions of Trustees as set 

forth in such account, both as to income and principal. 

SECTION.ELEvEN 

PAYMENTS TO MINORS 

Trustees in their sole discretion may pay any principal or income applicable to the use of 

" a minor to the parent or guardian, to a person having care and control of such minor, or directly' 

to such minor, or Trustees may apply the same for the minor's benefit, and any payment so made 
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shall be a full and sufficient discharge of Trustees with respect thereto. Also, Trustees may 

accumulate for the benefit of any minor any part or all of the income applicable to such minor's 

use as Trustees in their sole discretion may deed advisable. Such accumulated income ~y be 

. paid to such minpron his or her attaining the age oft\yenty-one (21) years. 
"' 

SECTION TWELVE 

GOVERNING LAW 

The validity ,construction an effect of thisagree~ell:t and of the trust ~reated hereunder 
. . 

and its enforcement shall be detenriiii6dby the ~aws of the State of South Carolina. 
. ..... _." -. 
IN WITNESS WHEREOF, Trustor and Trus~ees have executed this agreement at 

Laurens, ~~uth.Carolina thls ~ nd day ~f April 2009 . 

.. WITNESSES: 

~~~~ 
aney 01 Underwood 

~ 

Benefi~tAt~~ 
~ l1§nve ~~byherattomey-

. _--=:::::::------jiniIr-f-~cy Carol Underwood 
,~-~~ ~ 

280 



EXHIBIT A 

1. First Citizens Bank & Trust Co. CD Account #000340199058986 

2. First Citizens Bank & Trust Co. '- CD Account #000340199435986 

3. The Palmetto Bank Account #300910001766 

4. 26.73 acres, more or less, located in the County of Laurens, State of South Carolina being 
the identical property conveyed to Willie Demiy-I::..ee Watson by deed of Paul Massey 
recorded in Deed Book 220 at Page 127. Less and except 0.5 acres sold to Sherry L. 
Long. 

5. 1990 Toyota automobile, 4 door sedan, VIN #4T1SV21E5LU147052 
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01/29/2010 08:20 18033457393 UND PAGE 03 

Pte 7 or- If, 

WARE SHOALS CENTER FOR FAMILY MEDICINE 

April 23, 2009 

To Whom It May Concern: 

Re:. Willie D Watson 
SSN 248-05-4345 

Ms wn[ie' D.-Watson is'a patient of mine at Ware Shoals Centerfo(F~~ily MedICine: She is' a 90 
year old white female with a history of hypertension, hypercholesterolemia, hyponatremia. and 
atrial fibrillation who had a stroke in July 2008. After hospitalization and short term rehab she 
continued to have residual deficits with generalized weakness in the left arm and weakness in 
the left leg more prominent in the quadriceps. She has a shuffling gait that is unsteady. At a prior 
office visit she could walk 50 feet but only with the assistance of another person. 

As for her activities of daily living, she can brush her teeth and wash without assistance but she 
requires assistance in dressing. She cannot negotiate stairs but she can feed herself and toilet 
independently. She is mentally competent but cannot ambulate independently. Although she can 
walk short distances with her walker, she primarily uses a wheelchair and she can only leave her 
immediate premises with the assistance of another person. She is also unable to prepare meals 
on heron. ' 

It is m'y opinion as her primary care physician, that she is unable to live independently and 
requires 24 hour supervision. If further information is needed, please contact my office. . 

SinCe~IY, (\ 

'i-\.~~ 
H. Coleman Robinson, M.D. 

HCR/rh 

157-5 South Greenwood Avenue Ware Shoals, SC 29692 
Phone: 864-4S6r 3447 • Fax: 864-725-4979 
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STATE OF SOUTH CAROLINA ) 
) REVOCATION OF POWER OF ATTORNEY 

COu:NTY OF LAURENS ) 

WITNESSETH that I, Willie D, Watson Qfthe County of Lauret1S, State of South 

Carolina, do hereby revoke in ·its entirety that certain durable power of attorney heretofore 

granted Wlto Nancy Carol Underwood by instrument dated October 5, 2006 and recorded 

............. : 

October 9,2006. in the ROD/Clerk of Court Office for Laurens County in Deed Book 803, Page 

1-4 .. 

In wi"' ... whereof; I ,",ve hereunto set my hand and affixed my seal thi~ tbo ;'fl/&,y 
of () f.;vnJJ.. , 20 ~ . .' 

j,' 
.~.(~ :-i1/~ JJ. 1/J'~(LS)-

STATE OF SOUTH CAROLINA 
COUNTY OF LAURENS 

) 
) 

Willie D. Wtason 

'. , 

PROBATE 

Personally appeared the undersigned witness and madeoath that (s)he saw the within 
named Janet G. Walston si~ sea] and as his act and deed, deliver the within written instiument 
and that ($)he, with the other witness subscribed above, witnessed the execution thereof. 

SWORN to !!'" me this If~. f1 . . 
&'YQf .;t=.~ ,20 CJz p<-.J tljUL~ 

~~ Nota1}rPUbiiO J _ '/ r L 
My commission expires: <iT' / / ,f'" // L 

7 I 
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STATE OF SOUTH.CAROLINA ) 

COUNTY OF GREENWOOD 

. CODI CIL TO THE LAST WILL AND 
TESTAMENT OF 

WILLIE DENDY WATSON 

KNOW ALL MEN BY THESE PRESENTS, that, I, WILLIE DENDY WATSON, of 

the County of Laurens, State of South Carolina, being of sound mind and memory, do hereby 

.make,· publish;' and declare this the following codicil-to. my last will and.testamenCwhich wa~ . 

duly executed and signed on the 5th day of October, 2006. 

I hereby revoke any and all other wills that have been publi~bed by me, specifically the 

Will dated of June 19, 2009 and de~lare thlit this Codicil revives and amends.rather than replaces 
, .,' 

rpy Octob~r 5th
, 2006 Last Will arid Testament referenced in the Trust, c;eated by my. daugbter, 

Nancy Underwood under a Power ?f Attorney. 

I hereby am~rid my October 5th
, 2006 Last Will And Testament in the following manner: 

. I am a widow, and I b~ve t~ee cl~ildren, namely, SbelT)' Lee Long, Jolm Hubert Watson 

and Nancy Carol Underwood. This codicil is made with all due 'consideration for my son John 

. Hlibe11 Watson and my qaughter Nancy Carol Underwood. I ~ouldlike topreface the remainder 

of this Codicil by" ~rst stating that I have several doctors' statements declaring me of sound' mind 

'~nd fully competent to take care of my own affairs. 

lam acting within my own discretion, and I am hereby actirig without d':lres~,. menace, . 

fraud or undue in~uence from any person or persons whomsoever. I am fully advised by my own 

personal attorney of my actions and I am fully satisfied with his representation. I fully 

understand my actions and declare that these are my intentions and wishes after my death. 

Considering the circumstances that have recently occurred, I feel that I need to video tape these 

declarations to ensure that if this amendment to 111y will is contested it will show evidence that 1 
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,,: 

am of sound body and mind, that I have not been coerced, nor am I under duress, nor unduly 

influenced, and these are my true wishes. I have gone· to great, lengths to ensure' that my wishes 

are known and I would state that any Court should adhere to my wishe~ if so presented with any 

contest to this Codicil. 

.. I previously granted my daughter Nancy Underwood a durable generaL. power of attorney 

with the understimdi~g th~t it was to be us~d' only should [ become incompetent or llnable to 
, 

handle my own affairs. It is my opinion that she abused her discretion and useq the Powei' of 

. Attoniey for .her and my son's benefit by creating a trust in order to secure their inheritance and' 

take all my rights away to my own property and assets. I was unaware that the Power of 
, 

Attorney was in effect and was advised by my daughter Nancy'S attorney that it would not go 

'. into effect until I was unable to handle my· own affairs and was a precautionary mea,sure unt.il 

that tirq.e. Nancy Und~i~ood'abused her power and created the trust withou~ permission from 

. me .at a time that I was handling my own affairs .. 

Nonethekss, I 'wanted to explain that I am fully aware. of my a~tions in amending my 
~ . '.' 

Last Will A~d Testament under date of October 51
\ 2006 l~eferenced in the Trust whiCh Trust, I 

. believe, shouid be in~alidated .because it does not accurately effectuate my wishes. I recite each 

l1/D Vi and every ,Iterh in my October 5th
, 2006 Will so no confusion exists regarding my trueintentions.· 

ITEM ONE: I HEREBY CHANOE ITEM I AS FOLLOWS: I HEREBY REQUEST A 

CHURCH SERVICE AND OPEN CASKET. . IN LIEU OF FLOWERS, I REQUEST 

DONATIONS TO CHARITY. 

ITEM TWO: I HEREBY'DELETE ITEM TWO AS MY HUSBAND IS DECEASED. 

ITEM THREE: I HEREBY DELETE ITEM THREE IN TOTO. 
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. .' . 

" \. 

',' 

", 

-~. . ... 

, " 

.. ,.. 

, ITEM FOUR:, I HEREBY DELETE ITEM FOUR IN TOTO, 

ITEM'FIVE: I HEREBY DELETE ITEM FIVE IN TOTO, 

ITEM SIX: ' I HEREBY ALTER AND REVISE ITEM SIX TO STATE 

SPECIfICALLY: "I give, devise and bequ~ath all of my property of every kind and description 

(including lapsed legacies and devises) wherever situate and whether acq~ired befo'i'e or after the 
, , .'. . 

" .~xecution of. this C6dicil,absol.uteJy in fee simple to my daughter, Sherry Lee Long, to be hers, 
. , " " - ..... --- - -- - - -;-- ----...- ------ ,- --- ,., .. _- ..... , 

" ,so lely .. .If She'rry Lee Long, should predecease me, then in that event only , I hereby give, devise 

, 'and' bequeath all of my: p~operty of every, kind and descripti'on (including laps~d legacies' and, 
. . - .-... '. 

, devise's) wherever situate and whether acquired before or after the execution' of this Codicil, 
, " ..". 

, ,absolutely in fee simple to ~y grand~on, WILj:.JAM ROBERT FULLER, ,Should l~e pl:edecease " " 
. .' .' . p' 

me; then, in that ev'ent" I hereby give, devise and bequeath absolutely in fee simple all ,of my 
'. . ' • , • '.~ '. ,1' '. . :,:' . . . 

property of evel~y., kind and description to ,my grandson's'wife).jsa Fuli~r and thei~ two children, 

, ' , " Rebecca Fuller' and Robbie Fuller share 'and share alik~.", All other terms of Item ~i~ my L~st 
vJ, )),~I' , .~ . I 

Will,~n,d l' estament dated' Octo ber 5th
, 2'006' are hereby void and, deleted. 

• • • , '. "I , 

, " .. "ITEM SEVEN: "I ~:HEREBY ALTER ANP REVISE ITEM SEVEN 'TO STATE 

~ '''. 

SPECIFICALL Y:, '''I hereby nominate, constitute and appoint, my daughter, SHERRY LEE' , 

LONG, as 'Personal Representati~'e: of 'this my Last Will and Testament. If my daughter, . .. ~. , 

SHERRY LEE LONG, predeceases me or we die in a'cornmon disaster, then and in that event 
• • I . .. • 

" 

only, I hereby nomiriate/'constitute and appoint WILLIAM ROBERT FULLER as 'Successor 
, ' 

,',' Personal Representative of this my Last Will and Testament and direct that my Personal . . ,-

Representative shall serve' without bond, granting unto my Personal' Representati~~ the full , 

power and authority to sell or convey any and all real or personal property that in herlhis 
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absolute discretion may be necessary or convenient in the administration of my estate, without 

requiring the approval of any COlHi, and without limitation as to time. 

ITEM EIGHT: I HEREBY DECLARE ITEM EIGHT TO REMAIN UNCHANGED. 

I hereby add ITEM NINE to my October 5th
, 2006 Last Will And Testament in the 

following mrumer: 

ITEM NINE: "I hereby give devise and bequeath to il1Y son, Jolm Hubelt Watson and 

my daughter, Nancy Carol Underwood the sum of ONE DOLLAR ($1.00) each to be theirs 

absolutely and forever and no more from my estate as both my son John Hubert Watson and 

daughter Nancy Carol Underwood wllom I gave made many advancements and both have been 

well provided for during my life." 

I subscribe my name to this codicil this iJ,tA day of January, 2010, at Greenwood 

South Carolina, in the pre'sence of the below named witnesses, who subscribe their names here in 

my. presence. 

I, WILLIE DENDY WATSON, the Testator, sign my name to this instrument this 1):tA 

day of January, 20] 0, and being first duly sworn, do hereby declare to the undersigned authority 

that I sign and execute this instrument as my Codicil to my Last Will and Testament and that I 

sign it willingly; that ] execute it as my free and voluntary act for the purposes therein expressed, 

and that I am eighteen (18) years of age or older, of sound mind, and under no constraint or 

undue influence. 
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, the witnesses, 

sign our names to this instrument, and at least one of us, being first duly sworn, does hereby 

declare generally and to the undersigned authority, that WILLIE DENDY WATSON, the 

Testatrix, signs and executes this instrument as her codicil to her last will, and that she signs it 

willingly; and that each of us, in the presence and hearing of the testatrix, hereby signs this 

codicil as witness to the testatrix signing, and that to the best of our lmowledge the testatrix is 

er, of sound mind, and under no constraint or undue influence. 

STATE OF SOUTJ:I CAROLINA) 
) 

COUNTY OF GREENWOOD ) 

SUBSCRIBED, sworn to, and acknowledged before me by WILLIE DENDY 
w ~ Tfl~the Testatrix, and subscribed. J9-1d sworn to 
j;'~~/Y/?Uv/~ and d,'-d&e: ~&t:5 
witnesses,this /;;J,/-1i dayof JCu-1b(an\l ,2010. 

7 

SWO~T~D UBSCRIBED BEFORE ME) 
this~ 0 " 010 1 

',fv. I ~ (L----- ~ 
Notary Public for South carolYJ 0' - ) 
My Commission Expires: I/; .5 ~ /) ) 

( 

288 

before me by 
the 



CERTIFICATE OF COUNSEL 

The undersigned hereby certifies that this Record on Appeal contains all materials 

proposed to be included by any of the parties and not any other material. 

March 18,2013 
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T. J oodwyn, Jr., Esq ire 
Goodwyn Law Firm, LLC 
2519 Devine Street 
Suite A 
Columbia, SC 29205 
(803) 251-4517 (office) 
(803) 251-4527 (fax) 
i goodwyn@goodwynlaw.com 
Attorney for Appellant, 
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