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STATE OF SOUTH CAROLINA! Wy

ILAMCASTER

*IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS ) ~CASE NO. 2010-CP-30-0116
. 200 DECT 13 Al T
Willie D. Watson, )
' - LAUREHS CQUNTY
Plaintiff, "} FrK 0F COURT
V. ) Order Granting Defendants’ Motion for
) Partial Summary Judgment and Denying
Nancy Carol Underwood, individuallyand ) . Plaintiff’s Motion for Summary Judgment
as putative trustee of the Willie D. Watson ) :
Trust; John H. Watson, individually and ) ) ‘ :
as putative trustee of the Willie D. Watson ) ATRUE COPY QF ORIGINAL
Trust; and Future and Potential Heirs of ) IJ :
Willie D. Watson; ) "
- ) Lynn W, Lancaster
Defendants. ) Laurens County CCCP & GS
’ ) . -

Plaintiff moved for summary judgment on two questions: (1) Was the creationvbf the

irrevocable trust, which according to its terms was created for the benefit of the Plaintiff,

tantamount to the creation of a last will and therefore void because said power is not delegable to.

an agent, and (2) is the deed whereby Plaintiff’s real property was conveyed into the irrevocable

trust void for lack of a properly named grantee, specifically for identifying the grantee as the

trust rather than‘the trustees?

The Defendants moved for partial summary judgment, asking the court to conclude as a .

matter of law that the power to create an irrevocable trust is a power that is delegable by a

principal to an agent if the power is expressly authorized in the principal’s power of attorney,

and that Plaintiff effectively delegated such power to her attorney-in-fact.

CH
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This case has been before the Court on earlier occasions pursuant to dié;overy disputes
and pursuant to a motion/petition by the Plaintiff seeking to terminate the irrevocgble trust that
was, according to its terms, created for her benefit by her attorney-in-fact. Plaintiff’s Motion to
Terminate Trust was denied by Order dated October 1, 2010.

The factual backdrop for the cross-motions for summary judgment was established by
affidavits, depositions and thé priér Ordgrs entered in the case. The facts are: o B

‘Plaintirff was married to Johﬁ C. Watson, who died on March 31, 2009. ’I;hey had three
. ;:hildren, the defendants, Nancy Underwood and Jo.hn H. Waison, and Sherry Ldng, Who isnota
Aparty to this case. On October 5, 2006, the Plaintiff executed a Durable Power of Attorney
naming her daughfer, the defendant, Nancy Under\;\/Ood, as her attorne:iy-in-fact.1 The power of
attorney was prepared by attorney Richard Townsend, ‘who had done other legal work for the
P;aintiff,' and it was cxecﬁtcd by the P_laintiff in attorney Townsend’s office after Plaiﬁtiff had
aii_iplé opportunity to read the poWéf of éttorncy and to ask questio.ns about its content.? Fourteen
enumerated paragfaphs in the power of attorney describe the specific powers given to the
attorney in ~fact. . Paragraph 11, grants the power “To establish trust' funds, revdcable or
irrevocable, funded or unfunded, for the benefit of me, my spouse, my children and my lineal
.descendants, and tc transfer any of my assets to such trusts.” And, ‘Paragﬁph 10 grants -to the
attorney-in-fact the power to transfer by gift any of the Plaintiff’s assets.to “my spouse, my

children and my lineal descendants by gift, inciuding to any such persdn serving as attorhey in

: ! Subsequent to the creation of the Trust that is at issue herein, the Plaintiff revoked the
October 5, 2006 Power of Attorney, but Plaintiff has not challenged, and is not now challenging,
the validity of the Power of Attorney.

? From attorney Richard Townsend’s deposition. (Vol. 1, p. 12).

(et
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fact, or to any trust funds which I may have established, revocable or irrevocable . : . »3

On the same date, October 5, 2006, thé Plaintiff executed a Last Will and Testament, also
prepared by attorney Townsend and executed in his office. Just as with the power of attorney,
- Plaintiff had amplc opportunity to read the Jast will and to ask questions about i'ts‘ content.*
' Deviseés named in Plaintiff’s October 5, 2006 Last Will are: her grandchildre;,n living at the time
of her death; her great-grandchildren living at the time of her death; defendants Nanéy
Underwood and John H.  Watson; Plaintiff’s spouse, then living but now deceased; and Sherry
Long. Sherry Long and Plaintiff’s spouse were each devised a nominal gift of $1.00.

P_laintiff’s attorney-in-fact visited attorney TownSend in March 2009 to discuss how best -
to ﬁrotect Plaintiff’s assets. Plaintiff had repgatedly spoken with attorney Townsend regarding
Plaintiff’s complaints about Sherry Long. Those complaints included that Plaintiff’s husband

. was mentally abusive tolher and that shérry Long encou;gged and supported the husband;s
behavior; that Sherry Lpng was also physically abusive towards Pl;intiff; and that Shgrry Long
‘was ‘in>terested, m éetting mo;ley.s With knowledge of PlaintifPs repeated expressions to him of
complaints about Sherry Long’s lbehavibr, Plaintiff’s perception 6f Sherry Long’s thirst forl
- Plaintiff’s assets, and having knowledge about Sherry Long’s wrongful withdrawal of funds
from Mr. Watson’s bénk accounts immediateiy following his death, aﬁomey Townsend

recommended to the attorney-in-fact that an irr@evocable trust be created and that Plaintiff’s assets

3 Plaintiff’s Power of Attorney was not a springing power of attorney. A springing power
of attorney is one in which the powers granted to the agent may be exercised only if and when
the principal is incapacitated. Moon v. Darrow, 912 N.Y.S.2d 850 (2010); In the Matter of
Blare,:589 N.W.2d 211 (S.D. 1999); (Richard Townsend deposition.)

4 From attorney Richard Townsend’s deposition. (Vol. 1, p. 10-11.)

5 From attorney Richard Townsend’s deposition. (Vol. 2,p. 1-6.) -

&
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be transferred into the trust for the protection of those assets.® The attorney-in-fact agreed. The .
“Irrevocable Trust Agreement for the Benefit of Willie Dendy Lee Watson” was prepared by
attorney Townsend, and on April 2, 2009 it was signed in his office by Nancy Underwood as
attorney-in-fact for the Plaintiff. The trust was promptly funded with Plaintiff’s bank accounts,
car -and real, property. Attorney Townsend'prepared the necessary instruments to transfer the
-assets into' the trust;7 Plaiptiff argues that it was attorney Townsend’s intention in drafting the
© trust to allow Ms. Watson to'amendthe trust by amending her October 5, 2006 Last Will, but
that is belied by the fact that the trust was e)ipfessly made irrevocable and non-amendable, and as.
.attom‘ey Townsend.expl_ained in his deposition: ‘the trust agreement was not a last will (Vol. 1, p. . |
55, lines 21-24), and
- What I put in there was.I had Ms. Watson’s last will and
testament, so I made it [the trust] conform to her last will and
. testament and made the ultimate beneficiary the beneficiaries of
the last will and testament. (Vol. 1, p- 36, 1ines~ 13-25) '
AAnd the creation and funding of the trust protected Ms Watson’s assets, and
It still left Ms. Watson able to make a w1ll and do whatever
she wanted to with what other; -other property she had. (Vol 2, p.
12—13 [partlcularlyp 13, 1. 8- 11])
There waé an understanding by the scrivener and by Ms. Watson’s attorney-in-fact, by her
having sighed the trustrinsfrument, that there was a distinction‘ betweeri the trust and the last will

and between the assets controlled by the trust and the assets t»o‘be controlled by the last will. 8

® From attorney Richard Townsend’s deposition, (Vol. 2, p. 10-12.)

7 The Plaintiff’s Power of Attorney expressly.authorized the creation of an irrevocable
trust and authorized the transfer of assets into the trust.

8 Plaintiff has previously argued that the Plaintiff was mtended to have the ability to
change the trust by executing a codicil that would change her October 5, 2006 last will, but that

£l
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Section Four of the trust instrument states that: “This trust shall be irrevocaﬁle and shall not

revoked or terminated by the Tﬁstor or any other person, nor shall it be amended or altered by

Trustor or any other person.”9 Section’ Two (b) of the trust states that: “This frust,agreement
“shall terminate upon the death of Willie Dendy Lee Watson and the proceeds remaining in trust
. shall distributed [sic] to the estate of Willie Dendy Lee Watson to be dispdsed of in accordance
with the terms and conditions of her Last Will and Testament dated October 5, 2006.” (Naming
tﬁé remainder beneficiaries). At present, the remainder beneficiaries of the trust are the devisees
of the Plaintiff’s October 5, 2006 Last Will, namely Nancy Underwood, John H. Watson, Sherry |
Long and Plaintiff’s five grandchildren and three great-gréndchildren. Four of the grandchildren
and great-'grandchildren are ﬁinors.

By her motion for summary judgmeﬁt; Plaintiff challenges the validity of the trust, by
-.arguing that the power she granted to her agent to create a trust that is tantamount to‘ alast will, is
. not legally- delegable th> an agent and was therefore ineffective to support the attorney-in-fact’s
icx-'eé'tion of the trust, and secondly, that the deed used to -place Plaintiff’s real property into the
.trust was ineffective.and void because it does not name a prober grantee.

By their @otion for summary judgment, the Defendénts seek to have the Court find as a
matter of law that tﬁe power to create the particular trust was and is properly delegable to the
Piaintiff’s attorney-in-fact and that the creation of the trust by thé attorpey-in-fact is not a ground .

to invalidate the trust.

argument was decided advérsely to Plaintiff in the aforementioned Order in this case dated
October 1, 2010.

® Plaintiff soughf to terminate the trust in-a separate proceeding filed in this case, and by
Order dated October 1, 2010 Plaintiff’s Motion to Terminate Trust was denied.

Pageggg/(
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Power of Attorney.

. A power of attorpey is an instrument in writing by which one person, as principal,
appoints another as his agent and confers upon him the authority to perform certain specified acts
“or kinds of acts’ on- behalf of the principal. The written authorization- itself is the power of

attorney. Verdery v. Daniels, 544 S.E.2d 854 (Ct. App. 2001). A durable power of attorney

allows a person, the principal, to designate another as his or her attorney in fact to act on the
prindpal's "behalf as provided in the document even if the principal becomes mentally
'incompetent. 1d., citing S.C. Code Ann. § 62-5-501.

Irrevocable Trust.

A trust is defined as a fiducfary relationship in which one person (the trustee(s)) holds
. legal title to property for the beneflt of another (the benefic1ary(1es)) Neel Vi Clark 8 S.E.2d
740 (1940) An irrevocable trust is a trust that cannot be. termmated solely by the settlor once it

is created Black’s Law chtlonary (7th ed. 1999) p. 1516. 10 South Carolina common law

provided that a trust is deemed to be irrevocable unless the settlor md1cates intent to -retain the
right to_revoke by expressly reserving the power to revoke in the instrument.  Chiles v. Chlles,
242 S.E.2d 426 (1978). The South Carolina Trust Code reverses the @mmdn law to prpvide tﬁat

a truét is presumed to be revocable unless the instrument exprés_sly provides that it is ir;evocéble. |
-S. C Code Ann. §62-7-602(a). An important consideration with respect to the issues raised by

the Plaintiff in this case is the difference between a last will and an irrevocable trust. An

10 See also §62-7-103 (13) where ¢ ‘revocable,” as applied to trusts, is defined as a trust
that is revocable by the settlor without the consent of the trustee or a person holding an adverse

interest.
S04
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o

irrevocable trust is essentially a transfer of property by gift, whereas a revocable trust is

generally viewed as a-form of will substitute. 1 Scott and Ascher on Trusts §3.2 (2006).
A Last Will is a written instrament which ultimately fixes the disposition or real and personal

property at death. Black’s Law Dictionary (rev. Sth ed. 1979) p. 794. A trust-is an inter vivos

_disposition, whereas a last will is a testamentary’disposition.l]

Elements for Creation of Trust

The trust at issue was created by a writteﬁ instrument meeting the requiremepts of §62-7-
402. Those requirements are: capacity, sufficient expression- of intention to create a trust,
definite beneficiary(ies), duties that the trustee is to perform, and no merger of the legal and
beneficial interests. Pre-Trust Code law providéd that for a trust to exist, certain elements must

be present, including a declaration creating the trust, a trust res and designated beneficiaries.

“The declaration of trust can be oral except when trust property includes realty, in which case the
. trust has to be in writing. §62-7-402, South Carolina Comment, citing Whetstone v. Whetstone,

. 420 S.E.2d 877 (S.C. App. 1992). See also Coleman Karesh, Trusts 7 (S.C. Bar 1977).

Construction of the Power of Attorney and the Trust
Generally, the consiruction of a contract is a question of law for the court. Soil

Remediation Co. v. Nu-Way Envtl., Inc., 482 S.E.2d 554 (1997). Where a motion for summary

- judgment presents a question as to the construction of a written contract, if the language

employed by the agreement is plain and unambiguous, the question is one of law. First-Citizens

Bank Trust Co. v. Conway Natl Bank, 317 S.E.2d 776 (Ct. App. 1984). "In such a case,

11 A Last Will speaks as of the time of the testator’s death. An amendable revocable trust

- remains changeable during the Settlor’s' life and only becomes irrevocable at the death of the

Settlor. An irrevocable trust is irrevocable immediately upon execution.

Page 7/of 13
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summary judgment is proper and a trial unnecessary where the intention-of the parties as to thg:

~ legal:' effect of the contract may be gathered from the four corners of the ins'trumentditéelf." Id.

Delegable Powers With Respect to Trusts.

- The prevailing rule regarding the scope of what may be delegated by a principal to an

agent i

s broad. Collins, Lombard, Moses and Spitler, Durable Powers of Attorney and Health

Care Directives, §2.7 (3d ed. 1999), citing CJS and Am Jur 2d. In each of _these legal

encyclopedias it is stated that as a general rule, a person may properly appoint an agent to do the

same acts and achieve the same legal conmsequences as if he_/She (the principal) had acted

personally. 3 Am Jur 2d Agency §18 (2002) and 2A CJS Agency §4 (2003)."

But, there are exceptions to that rule. The exceptions are described as:

unless public policy or the agreement with the pfihcipal requires Aper'sonal performance by

the principal, 3 Am Jur 2d Agency §18 (2002);

* an act that, if done by the principal, would be illegal cannot.be done for the principal by

an agent, 2A CJS Agency §4 (2003);

where a statute requires an act to be done per.so‘nally,v E.,. [see Buonanno v. DiStéfano,
430 A.2d 765 (R1.1981) wheré i.t 1s said that as a general rule, an agency may be created
for the perfc;nnance of any'lawful act, including acts done under the authorization of a
stat:ﬁtt.a. In order to determine that the right conferred by statute shall only be exercised
pefsonaliy -and cannot be delegated to:an agent; something must be found in the act by

express enactment or necessary implication that prevents the agent.from acting, citing

12 When acting within the scope of the powers ‘authorized by the principal, the agent’s

acts are in legal effect equivalent to those of the principal. 2A C.J.S. Agency §145; Crim v.

Hutton

, 381 S.E.2d 492 (1989); Carver v. Morrow, 48 S.E.2d 814 (1948).

&t
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Smith v. Walcott, 85 N.M. 351, 512 P.2d 679 (1973) and 1 Restatement (Second)

Agency, § 17 comment a at 54 (1968)]'.
4. " where the act is so peculiarly personal that its performance cannot be delegated, Id.

“‘[a]n attorney-in-fact is essentially an alter ego of the principal and is
authorized to act with respect to any and all matters on behalf of the principal
with the exception of those acts which, by their nature, by public policy, or by
contract require personal performance.’”

Heine v. Newman Tannenbaum, 856 F. Supp 190 (SDNY 1994), aff d 50 F 3d 2 (2d Cir. -

1995). Examples of absolute nondelegable personal acts are:

5., Divorce. It is generally held that marriage and divorce are acts which require personal

performance and are not delegable to an agent. Heine v. Newman Tannenbaum, supra

See Muiray v. Murrav 426 S.E.2d 781 (1993) (brmglng a dlvorce actlon is personal and

caxmot be delegated to an agent or guardlan)
. 6. .Making of Affidavits on Knowledge. Restatement, Second, Agency §17, cmt. b.

7. Execution of Last Wills. Restatement, Second, Agency §17, cmt. b.,

The most recent edition of Bogert’s treatise on-trusts states that “A settlor may empower
an agent to create a trust.” Amy Morris Hesé, George Gleason Bogert and George Taylor Bogert,

The Law of Trusts and Trustees §41 (3" Ed. 2007). “The general weight of authority suggests

that the powér to create, modify, or revoke a trust is personal and non-delegable to an attorney-

in-fact unless expressly granted in the power-of-attorney.” Stafford v. Crane, 382 F.3d 1175

(10th Cir. 2004). In Stafford, an irrevocable trust created by an attorney-in-fact was found to be

void ab initio because the powers granted to the agent in the power of attorney, although broad in

@)
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scope, did not specifically and expressly grant authority to create a trust.'® Stafford cites other

authorities supporting the legal principle that an agent may create a trust for the principal when

the power of attorney expressly grants the power: In re Trust of Jameison, 8 P.3d 83 (Mont.
2000) (noting that “[t]he Power of .Attom'ey [did] not specifically grant the authority to create a
trust, reﬂect [the beneﬁcrary s] 1ntent to create a trust or even mentlon a trust” and that, as a

result “the Power of Attomey [drd] not~authorrze [the purported trustee] to transfer . property

to herself as trustee and asa result [the trust] was not properly created”) Kotsch v. Kotsch 608
So 2d 879 (Fla. Dist.Ct. App 1992) ( strictly construlng a power of attorney ‘and concludlng that
although the power of attorney granted authorrty to a son to manage the father 5 property during
hlS lrfetrme, it d1d not authorize the dlsposmon of the father S property by means_of a trust) In

In e Estate of Kurrelmever 895 A 2d 207 (Vt 2006) the Vermont Supreme Court held that an

agent could create a valid and enforceable trust for the prmcrpal where the | express language of 3
the power of attorney authorized s'uch. The delineatedpowers.in the Kurrelmeyer trust included:
‘4;6 add all of my assets deemed appropriate by my said attdr"ney to-any trust of which I am the
‘ Donor,” and “. . . ] authorize my said attorney to: ()] e_xecute and deliver any assignments, stoc]t
. powers, deeds 'or. trust instrumentst .. -.’i The Court noted that the Restatement"('i“hird) Trusts
§1 1(5) (2603) provides that “it is proper for‘.a principal to authorize an agent to Create or modify |
"arevocable inter vivos trust to serve purposes that are ﬁnancially advantageous . - .” even though
a revocable trust (unlike an irrevbcable trust) shares characteristics of a last will. As noted

hereinabove, an irrevocable trust is essentially a transfer of property by gift, whereas a revocable

13 Stafford made no distinction between revocable and irrevocable trusts. The clear
implication of the opinion is that an agent can create an irrevocable trust for the principal if the
POA expressly authorizes the creation of trusts. ﬁ

of 13
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trust is generally viewed as a form of will substitute. 1 Scott and Ascher on Trusts §3.2 (2006).

Plaintiff’s Power of Attorney expressly and unémbiguohsly authorized the creation of the
trust now at issue. The construction of an agreement [power of attorney] is a matter of contract
‘law. Stribling v. Stribling, 632 S.E.2d 291 (C.t. App. 2006). In construing a contract, the primary
objective is to ascertain and give effect to the intention of the parties. Id. If its language is plain,
unambiguous, and capable of only one reasonable interpretation, no construction isvreqqired and

the contract's language determines the instrument's force and effect. Id. A contract is ambiguous

when it is capable of more than one meaning or when its meaning is unclear. Bruce v. Blalock,
127 S.E.2d 439 (1962). Parties are governed by their outward c:{préssiohs, and the court is not at

liberty to consider their secret intentions. Blakélev v. Rabon, 221 S.E.2d 767 (1976)..

Paragraph 11 granted the power “To establish trust funds, revocable or irrevocable,
~ funded or unfunded, for the benefit of me, my spouse, my children and my lineal descendants,

‘and to tiansfer any of my assets to such trusts.” This provision is clear and direct. There is no

'ambiguity and no need for construction of the power. Intent can be gleaned from the language

used within the four coriers of the power of attorney.

Validity of the Deed

Plaintiff complains that the deed that traﬁsferred title to her residence td the trust is void
for lack of a pr.operly named é@tee. The grantee is identified in the deed as “the Willie Dendyr
Lee Watson Irrevocable Trust of even date 'ﬁerewith.” Plaintiff argues that the grantee should
have been and must have been “Nancy Carol Underwood and John H. Watson as Trustees of the

Willie Déndy Lee Watson I;revbcablevTrust of even date herewith.”

Plaintiff cites Flinn v. Van Devere, 502 So.2d 454 (Fla.App. 3 Dist. 1986) as supporting
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authority for her argument. But, Flinn did not involve a deed without a properly named grantee.
In m, there was no deed at all. .A settlor executed. a trust instrument and identified a particular
piece of real property on the property schedule attached to the trust instrument, but did not
execute, or attempt to execute, a deed. .The argument made was thai the trust instrurﬁent,

including the property schedule, was sufficient to be considered as the functional equivalent of a

deed. As a’éubéeQuent Florida appellate court oi)inion described the Flinn holding:

The [Flinn] court explained that the trust-documents themselves plainly
cannot be regarded as such a deed "for the obvious reason that, although they
comply with the necessary- formalities of two witnesses and an adequate legal

 description, they contain no expression wh1ch purports to convey, grant or
. transfer the real estate.”

Vathan v. Boerckel, 963 S0.2d 915 (Fla. App 4 Dist. 2007).

To pass title, a-deed must sufficiently specify a grantee. 9 Thompson on Real Propertv,l
Second Thomas Edition §82.08(a)(1) (1999); 26 C.J.S. Deeds §24b. However, a deed need not
describe the grantee by name if 1t otherwise ‘identifies h1m or makes him susceptlblc of

identification by extrinsic ev1dence 4 Tiffany, The Law of Real Property §967 (3d ed. 1975)

4 and 23 Am.Jur.Zd Deeds §27, citing Garraway v. Yonce, 549 So.2d 1341 (Miss. 1989). Courts

are loath to invalidate a deed because the identity of the grantee is misspelled or misdescribed,

Thompson on Real Property, supra., and will not invalidate a deed to a misnamed party if the

party exists and the intention of the parties and the identity of the grantee can be ascertained.

Pruitt v. Ferguson, 297 S.E.2d 714 (Va. 1982).

Wi}:h specific reference to a deed identifying the grantee as a trust rather than the person
or entity serving as trustee, it is generally held that a deed to a trust, without mention of

trustee(es), if the trust is in existence at the time the deed is executed, is valid because the names

Page ¥2 0f 13

14



of the trustees who get title can be shown by extrinsic evidence. Hodgkiss v. Northland

Petroleum Consol., 57 P.2d 811 (Mont. 1937); Hill v. Hill, 102 P.3d 1131 (Idaho 2004). Here,

there is no dispute with respect to the identities of the co-trustees named in the trust instrument.

Accordingly, the Court finds and concludes that, as'a matter of law, (1) the Plaintiff’s
Power of Attorney expressly authorized the attorney-in-fact to creat:.e the trust that is at issue and
that such power was legally delegable to the attorney-in-fact'®; and (2) the deed whereby the
Plainfiff’ s real property was transferred into the trust is not in‘val_id for lack of a properly named

grantee.

Therefore, Defendants’ Motion for Partial Summary Judgment is GRANTED, and

Plaintiff’s Motlon for Summary Judgment is DENIED.

Eu%/ene C. Grlfﬁth Ir.,
December ] , 2011

Judge, Eighth Judicial Clréuit

4 The trust is not a last will. Disposition of property owned by the Plaintiff that has not -
been transferred into the trust will be governed by Plaintiff’s last will, which can be changed as
often as Plaintiff chooses, so long as the statutory requirements for execution of testamentary

instruments are satisfied.
e
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

i C0F - [ v D
COUNTY OF LAURENS - 0 (81 -4 v CASE NO. 2010-CP-30-0116

Willie D. Watson,

Pyt AR o
Plaintiff,
v. _ ' Order Denying Plaintiff’s
- . : - ' Petition/Motion to Terminate
Nancy Carol Underwood, individually and as Trust

putative trustee of the Willie D. Watson Trust;
John H. Watson, individually and as putative
trustee of the Willie D. Watson Trust; and
Future and Potential Heirs of Willie D. Watson;

Defendants.

The primary relief sought by the Plaintiff herein is an'Order holding that a trust created
by Plaintiff’s. attorney-in-fact, Defendant Nancy Underwood,' is void ab initio. In an
interlocutory. effort to achieve the related objective of having the trust terminated at pregeni by
consent, the Plaintiff filed and served a Pétition to Terminate Purported Trust. The Petition is
- considered by the Court as a Motion for the relief.described therein.

Plaintiff’s ‘Petition/Motivon Was heard on July 14, 2010 in Lauréns. In attendance were
the Plaintiff and nér attorneys EdA McCallum and Michelle Powers, and the known adult
~ Defendants and théir attorney Miké Brackett.! Affidavits and deposition transcripts were filed
with the Court for its use in deciding the Motion. From these submissions, the l_inderlying facts

are as follows.

! Because a Guardian-ad-Litem had not been appointed to speak for the minor and

unborn trust beneficiaries, the defendant co-trustees can and did represent and bind the minor
and unborn trust beneficiaries by virtual representation. §62-1-403(2)(iii).
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Plaintiff was married to John C. Watsoﬁ, who died on March 31, 2009. They had three
.children, the defendants Nancy Underwood and John H. Watsoﬁ, and Sherr_y Long, who is not a
l'party to this case. On October 5,-2006, the Plaintiff executed a Durable P;)wer of Attome).l

haming her daughter, the defendant Nancy Underwood,. as her attorney-in-fact. The power of
_attorney was prepared by ‘attor_ney Richard Towﬁ'send, 'who had doné otherl legal wqri( fo; ‘the
Plainﬁff, and it was executed b); the Plaintiff in Mr.A'Townsend’s ofﬁcev after Plainﬁff had ample
‘opportunity to read the power of attomney and 'to_ ask questions about its content. Fourteen
enu?nerated paragraphs in‘ the power of attorney describe the épéc;ﬁc powers: g‘ivén to tﬁe
attorney m fact. Parégréph ‘11 grants the power “To establish trust funds, revocable or
. irrevocable, funded or unfunded, for the beneﬁt of me, my spouse, my children énd my lineal
descendants, and to transfer any of .my assets to such trusts.”" Paragraph 10 grants to the
attome};-in-fact th¢ power to transfer by gift any of the Plaintiff’s _assets'to “my spouse,' my
. phildren 'gxnd my lineal descendants by gift, ‘iri'cl.uding to ‘any such‘ person sewiﬁg as attorney in
fact, or to any trust funds which [ may have éstablishe&,'revdcable orirrevocable...” + On the
same (_iatc?,’ October S, 2006, the Plaintiff exe;:ut't;d a Last Will and Testament, also prepared by
attorney wansend and executed in his office. 'just as with thc;power of a'ttomey,' Plaintiff had
ample opportunity to read the last will and to ask quesfigns about its éontent. Devisees named in
Plaintiff’s October 5, 2006 Last Will are: her érancichildren living at the timé -of he.; &eath; her
great-grandchildren living at the time of her death; defendants Nanéy Underwood and John H.
Watson; Plaintiff’s spouse, thep l.iving but now deceased; and Sherry Long. Sherry .Long and

Plaintiff’s spouse were each devised a nominal token gift of $1.00.
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For. reasons that are disputed in the underlying action itself, Plaintiff’s attorney-in-fact
visited attorﬁey Richard Townsend in March 2009 to discuss how best to protect Plaintiff’s
assets. Attorney Townsend recommended an'irrevocable trust. The attorney-in-fact agreed, and
the “Irrevocable Trust Agreement for the Benefit of Willie Dendy Lee. Watéon” was drafted by
attorney Townsend, and on April 2, 2009 it was signed an‘his office by Nancy Underwdod as
attorney-in-fact for the Plaintiff. The trust was promptly funded with Plaintiff’s bank accounts,
car andlreal property. Attorney Townsend pr¢pared the necessary instruments to ‘transfer the
assets into the trust.?

With respe;ct to the creation and funding of the trust, when.acting within the scope of the
powers authorized by’ the pr1ncnpal the agent’s acts are in ‘legal effect equlvalent to those of the

sprincipal. - 2A C.J.S. Agency §145; Crim v. Hutton, 381 S.E. 2d 492 (S.C. 1989) Carver v.

Morrow, 48-S.E.2d 814 (S.C: 1948).

. Sgction Four of the trust instrument states that: “This trust shall be irrevocable and shall
hot be revoked or terminated by the Trustor or any other pérsop; nor shall it be ramended or
altered by ,Txv'ustor or any other pefson.” Section TWo (b) of the tru‘s't states that::“ThiAs trust
. agreement shall terminate upon the death of Willie Dendy Lee ‘Watson and the proceeds
‘ rémaining in truét shall distributed [sic] to the estate of Willie Dendy Lee Watson to be disposed A

of in accordance with the terms and conditions of her Last Will and Testament dated October 5,

2 The Plaintiff’s Power of Attorney expressly authorized the creation of an irrevocable
trust, and to the extent that the attorney-in-fact’s inclusion as one of the trust remainder
beneficiaries can be deemed a gift, the Power of Attorney expressly authorized gifts to Plaintiff’s
spouse, children and lineal descendants, including the attorney-in-fact.
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2006.” (Naming the remainder beneﬁciaﬁes). At preseni, the remainder beneficiaries of the trust
are the devisees of the Plaintiff’s October 5, 2006 Last Will, namely Nancy Underwood, John H.
Watson, Sherry Long and Plaintiff’s five grandchildren and three great-grandchildren: Four of
the grandchildren and .great~grandchi'ldre<n are minors.

Plaintiff .now‘wants to revoke her irrevocable trust in this interlocutory mannér and hés
petiﬁoned or moved the Cour't.to-approyé'thg aitefnpted termination of her irrevocable ﬁust
agreement by. consent pursuant to S.C. Code Ann. §62-7-411(a). This Trus't Code statute
) prpﬁvidés:, that a 'hor_lcharitable irrevocable trust may be:modified . or teﬁninated “with court
a_pproval upon consent of the settlor aqd all beneficiaries” even if the modification or termination
of the trust ié incpﬂsiétent with a material purpose of the trust.. Plaintiff*s theory to éircumvent
‘the reciuire;pents of'the trust (thatﬂ it may not be fevoked or .mpdiﬁed) and the.cond‘itio'ns of theh
govern_ing stafute (requiring consent of all trust beneficiaries for the modiﬁcatiqn or termination
of the trust) is that (1) iq January 2010 she executed a codicil to her Octobér 5, 2006 Last Will;
@ 'the. January 2010 codicil re.moved‘ Nancy Underwood, John H. Wat'so.n., the Plaintiff’s
gTandchild'rén énd tlie Plai.ntiff's great-grandchildren as devisees of the October 5, 2606 Last
T Will; (3) the. codicil r'1am.ed, Sherry' Long as the sole devisee of the Octol;er 5, 2006 Last Will
,vthereby making Sherry Long the sole remainder beneficiary of -tbe trust; and‘ (4) the argument
continues, the only persons whose consent is now required to rho'dify or terminate the trust are
~ the Plaintiff, as the trust’s primary lifetime beneficiary, andr Sherry Long as the_trust’s sole
remainder beneficiary.

_For‘the reasons sgt Qut below, the Court concludes that the execution of the January 2010

codicil is ineffective as a pfedicatéto the use of S.C. Code Ann.'§62-7-411(a) to modify the trust
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. to reduce the number of trust remainder beneficiaries from eleven to one, and, consequently, is

also ineffective as a predicate to the use of S.C. Code Ann. §62-7-411(a) to permit trust
termination.

Law

A trust is deﬁned as a fiduciary relationship in which one person (the trustée(s)) holds

legal. title to property for the benefit of another (the beneficiary(ies)). Neel v. Clark, 8 S.E.2d

. 740 (S.C. 1940). South Carolina common law provided that a trust is deemed td be irrevocable

unless the settlor indicates an intent to retain the right to revoke by expressly reserving the power

to revoke in the instrument .  Chiles v. Chiles, 242 S.E.2d 426 (S.C. 1978). An irrevocable trust

" is a trust that cannot be tenﬁinated solely by the settlor onée it‘is created. Black’s l.aw Dictionary
(7th ed. 1999) p. 1516. See also é62-7-103 (13) where “revocablé,” as applied to trusts, is
~ defined as a trust théi is revécable by the settlor without the conserﬁ of the trustee or a person ’

.holding an adverse interést. *
Oﬁce a trust-is created and the séttlor’s title to éssets is trahsferred to the trusteé, the

rights of the trust beneficiaries become vested. Coleman Karesh, Trusts 13-14 (1977) citing

McElveen v. ‘Adams, 94 S.E. 733 (S.C. .1917). Once the rights and interests of the trust
beneficiaries are vested, those rights and interests can only be divested or revoked as permitted
by law.> By analogy, the vesting of trust beneficiary rights in trust assets is similar to the

effective delivery of an inter vivos gift. The intent to make a gift, accompanied by actual or

3 Using the terminology of the Trust Code, the devisees named in the October 5, 2006
Last Will became “qualified beneficiaries” of the trust on the date the trust was created and
funded. §62-7-103(12). The Comment to this statute explains that a qualified beneficiary is one
who will take if the primary or first-line beneficiary’s interest terminates. The interests of
qualified beneficiaries are not considered to be “remote and contingent.” Id.
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constructive delivery or possession of the property, executes the gift, Bamwell v. Barnwell, 476
S.E.2d 492 (S.C. App. 19§6), and in general, a valid and completed gift inter vivos cannot be
revoked. 38A C.J.S. Gifts §61 (1996).

Pre-Trust Code common law prdvided that an otherwise irrevocabie trust could be

modified and/or terminated by the consent.of the settlor and all the beneficiaries, who comprise

all of the parties interested .in the trust. Linder v. Nicholson Bank- & Trust Co., 170 S.E. 429

(S.C.‘.,1933);_K1‘u,q,h V. Semfnble Securities Co, 87 S.E. 644 (S.C. 1916) .("Manifestly a trust
agre;ment, like any contract, may be modified by all the parties in intereét."). This is the same
" legal principle now codified in §62-7-41 l(g), i.the statute that vt.he Plaintiff/settlor is aﬁemﬁing to
invqke. Just as with legal insﬁuments,,generdly; parties to a tmsf i;lstrumgni may abandon the
in§Ment and release each other fforn the peffdrmance called for, and fhe righ_té accofded in, the
- instrument, thereby énding the agreement. 89 C.J.S. Trusts §88(a) (i955).

The Court is also mindful p-f the interests of the rﬁinor and unbom/unasceftained trust

beneficiaries. In Chiles v. Chiles, supra..a settlor created an irrevocable inter vivos trust.. The

trust agreement provided for the settlor to receive distribptions during his li_fetime,'and upon his
dez;th distributions were to be mad¢ to specified intermediate beneficiaries. In the group of
intermediate remainder beneficiaries was a minor. The séttlor commeﬁced a proceeding .to
., modify fhe trﬁst for the purpose of extinguishing the interests of .the intermediate remainder
beneﬁc_iaries, including thé minor. The trial court allowed the modification éf the trust and the
extinguishment of the minor’s interest as a beneficiary. The Supreme Court reversed that result
as to the n;linor, and in doing so, relied .on the following legal principl;as: “Mtis the'duty of the

courts to preserve, not destroy, trusts and to see to it that the rights of infants are not injuriously
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‘affected . . . Accordingly, the exercise of this power [referring to a court-of equity’s power to
modify atrusf to éffectuatc the intent of the settlor] can be justified only by some exigency or
emergency which makes the action of the courtin a sénse indispensable to the preservation of the ‘
trust . . .7 Id: Applying this legal principle to the case ét be&, the Plaintiff who has become
unhappy" with a beneficiary subsequent to the establishment of the irrevocable trust and who
| wants to change the trust to reflect.the Plaintiff’s changed personal relationships wifh
beneficiaries docs not remotely begin to satisfy fhe “exigency or emergency” standard described
above.

There are three. particular reasons, any one of which alone fs éufﬁcient ‘;o deny Plaintiff’s
.motiori, for why Plaintiff’s execution of the ‘codicil is ineffective tb ﬁodify and thereafter
© terminate the trust>: (1) the codicil cannot serve as a document incorporated by réference into the

itrust; (2) the codicil, as'proposed to be used by<the'Plaintiff, is a‘modiﬁcation of the trust that
itself requires the consent of all trust beneficiaries; and (3) the ,effecti\'ze date of the codicil does
not relate back to the time of the execution of the annexed October 5, 2006 ]ast.will, rather the
-annexed will advances to become effective as of the time of the’ execution 6f ‘the codicil,
meaning that the codicil does not retain its identify as the.Plaintiff’é October 5, 2006 Last Will.
Each of these will be addressed separately. .

Doctrine of Incorporation by Reference

By the terms of Section Two (b) of the Irrevocable Trust Agreement, the settlor/trustor

* In the case now under consideration, four of the trust’s remainder beneficiaries are
minors. : ’ ' '

> There is no dispute that the Plaintiff may execute new last wills or codicils that, if
valid, will control the administration of her probate estate but will not affect the administration of
the trust according to its terms. o
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incorporated by reference into the trust agreemént her Last Will and Testament dated October 5,
2006 for the purpose of identifying the femaindef beneficiaries to the trust. _(the'inc.orpora’;ion
was of a particular- document with particular terms iﬁéorporated at a particular time .for a
paﬁiculm purpose). The Trust Cdc'le‘does not-expressly address the doctrine of “incorporation by
reference,” and having not codified “incoxporatién by reference” in the Trust Code;, the common
© law and equjtéble principles remain.the govcijging‘ law‘on~ the subject. S.C. Code 'Anrll. §62-7-
106.6 vT‘he Trust Code pr_dvidés tﬁat .ru'les of c.onstruct.ion tha’g apply to wills also apply to the
gonstmction of trusts, S.C. Code Ann. §62-?7.-l 12, s0 if .§62—2—509 is a rule of construction that
app_lies fo wills, then it also.applies-to trusts. In any event, as 1% shown below, the requirements
. found in' §62:2;509 are the samé as f01-'1nd‘ in the common laW. |
- 'When an instrument incorpb'ra;es a second document or writing by referenice, the second '
" document/writing 1s effectively -insérted‘. into the first insirﬁment in its entirety and becomes as . -

; much a part of the insirument as if it had been set out verbatim, at least to the exteént of the

- designated purpose for the mcorporatlon 17A CJ. S Contracts §316 (1999) Wasson v.

Schubert, 964 S.W.2d 520 (Mo. App 1998); Booker v. Everhart 240 S.E.24 360 (N.C. 1978); In

'Re Marriage of Sevmour, 536 P.2d 1172 (Colo. App. 1975); Amtz Contractmg v. St. Paul Fire &

Marine Ins., 47 Cal. App. 4th 464 (1996). Consequently, Items Two through Six of the October

5, 2006 last will, in which the devisees are named, were incorporated into Section Two (b) of the -

. trust agreement as if set out verbatim for the purpose of naming the -trust’s remainder

¢ Wwith respect to the Probate Code and the law of Wills, §62-2-509 provides that “Any
writing in existence when a will is executed may be incorporated by reference if the language of
the will manifests this intent and describes the writing sufficiently to permit its identification.”
Section Two (b) of the trust agreement certainly satisfies these requirements when 1t incorporates

by reference the October 5, 2006 last will.
Page 8 of 13
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beneficiaries. Taking a snapshot of the situation at the time of the exccution of the irrevocable
trust agreement on April 2, 2009, the beneficiaries identified in the trust instrumént, from the
October 5, 2006 last wiyll, were the Plaintiff, her grandchildren (living at the time of her death),
her great-grandchildren (living at the time of her death), defendants Nancy Underwood and John
H. Watson, and Sherry Lohg. |

To be effectivgly‘ incorporated into a host document the terms of the incorporated
document must be known 6;‘ easily available to the parties, meaniné that only a document in
éxistence at the time of execution of the host document can be incorporated by reference into the

host document. 17A C.J.S. Contracts §316, citing United California Bank v. Prudential Ins. Co.

of America, 681 P.2d 390 (Ariz. App. 1983); Loomis, Inc. v. Cudahy, 656 P.2d 1359 (Idaho

1983). Other authorities applying this principle of law are: Alpert, Goldberg, Butler, Norton,

?Wc_aiss v. Quinn, 983 A.2d 604 (N.J. Super 2009); DVD Copy Control Assn. v. Kaleidescape,

176 Cal. App. 4™ 697 (2009); Peterson & Simpson v. JHC Health Serv., 217 P.3d 716 (Utah

- 2009); Ingersoll-Rand Co. v. El Dorado -Chem., 283 S.W.3d 191 (Ark. 2008); Scott’s Valley

. Fruit Exch. v. Growers Refrigeration Co., Inc., 184 P.2d 183 (Cal. Ct. App. 1947); Matter of

Estate of O’Brien, 627 N.Y.S.2d 544 (1995), affirmed 649 N.Y.S.2d 220); Continental Ill. Nat.

Bank & Trust Co. of Chicago v. Art Institute of Chicago, 94 N.E.2d 602 (Ill. App. 1950).—The

. policy behind this principle of law is explained in DVD Copy, supra. as follows:

This rule advances .the primary goal of contract interpretation-,ascertaining the
mutual intent of the parties in cases where the parties intended to be bound by
. specific terms that were not mentioned in the contract. The clear and unequivocal
reference to the extrinsic document and the contemporaneous availability of its
terms shows that, at the time of contracting, the parties consented to those terms.

Page 9 of 13

ise



Consequently, the January 2010 codicil, as a document not in existence when the trust
was created in April 2009 and the October 5, 2006 last will was expressly incorporated by
reference into the trust, the codicil cannot serve -as a retroactive amendment to the trust

instrument.

The codicil itself is a modification that requires the consent of all trust beneficiaries.

, The Plaintiff’s codicil, as it is described in the Plaintiff's petitioh/motioﬁ, was a
-significant modiﬁcation to the October 5, 2006 last will and riecessarily would also be a 4
significant modification to the trust agreement. Before Sherry Long c.an' be considered to be the
only remainder beﬁ@ﬁciary of the trust, the trust must be modified to. give effect to the changes
brought about by ‘the -subsequently fex;cuted codicil. The plf'c)'posed'mpdiﬁcati‘ori reduces the
nﬁmbef of remiainde’r beneficiaries Vfrom eleven to one. Tb‘médify the Uﬁst to change the numbér
of remainder'- beneficiaries - requi'res‘ the consent of the trustor and all pre-mo‘cli‘ﬁcation
beneficiaries of~ﬁe trust. §62-7-411(a), being the Plaintiff, her five grandchildren, her threé'
greai—gfandchildren, Sherry Long and defendants Nancy Undcl:;;'“‘/.ood and John -Watsoxi. All of
the trust beneﬁéiéfieé have not, and-do not, consent to a modification o_f the trust to cﬁange the

_ number or idenﬁty of the remainder beneficiaries.

The effebtivgdate of the codicil.

Plaintiff’s theory is that the effective date of the cbdicil is the same as the date of its
annexed last \;;/ill (October 5, '2006) so that when the trust‘inéorporates by reference the October
5, 2666 last will, it necessarily includes any codicils thereto. The Court disagrees. The effective
date of the c_ocllici'l does n-ot relate béck to the time of the execution of the annexed October 5,

2006 last will, rather the annexed will advances to become effective as of the time of the
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execution of the codicil, meaning that the codicil does not retain its identify as the Plaintiff’s
October 5, 2006 Last Will. A codicil is an instrument that may partially revoke and amend the

Tast will to which it refers and confirm and republish the parts of the last will not addressed by

lthe codicil. In 1 Pa@n Wills §1.3 (2d ed. 2003) a codicil is deﬁned in several ways: an
instrument by which a testator “changes, supplements or adds to the provisions of an existing
will . . . an instrument that adds to or subtracts from a previous will.” And, a codicil may even
completely replace a previous will. m In South Carolina case law a codicil is described as a part
of a will to which it is annexed that expresses the testator’s “afterthought or amended

intention.” Bethea v. Young, 161 S.E. 514 (S.C. 1931). (Emphasis added). It may confirm,

alter, or altogether revoke an intention expressed in the body of the instrument to which it is
annexed. Id. A codicil revokes the annexed will in so far as it is necessary to give effect to the
terms of the codicil itself. As to other terms of the annexed will, the codicil chnﬂrms and
- republishes thosé. 1d. |

Of particular relevance to the timing of the codicil and the questioﬁ of whether the codicil
relates back to the date of its annexed last will, it is stated that a will and its codicil are to be
regarded as a single and entire instrument, taking effg:ct at the time of the testator’s death, as if
both had been executed at the time of the making of the codicil. This is the law of South

Carolina, McLaurin v. Newton, 191 S.E. 59 (S.C. ]937),'Werber v. Moses, 109 S.E. 396 (S.C.

1921), and it is the general common law. 79 Am. Jur. 2d Wills §593, citing several authorities.

Other cases so holding include: Matter of Nicholas, 41 A.D. 2d 625 (N.Y. 1973);_Matter of

Estate of Eickholt, 365 N.W.2d 44 (Iowa App. 1985); Langston v. First Nat. Bank, 449‘S.‘W. 2d

855 (Tx. Civ. App. 1969); Pullen v. Est. of Virgie Pullen, 460 S.W.2d 753 (Ark. 1970). The
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result is that once the codicil was signed, the Plainti‘ffs new last will, now comprised of the
Oetober 5, 2006 Will gnd the January 2010 codicil, was no longer “the Last Will and Testament
dated Octeber 5,2006", but rather was, and is, considered to be the Plaintiff’s last will dated and
effective January 2010. | |
| Conclusion

-The irrevocable trust agreement herein provic_ies that the remaindeT beneﬁciaries of the
trust are those particular persons named in a particulgr document (October 5, 2006 last will) ét a
particular tihe (Apnil 2, 2009 when the trust agreement-host document was executed and the
October 5, 2606 last willl wés incorporated by reference).

The Plaintiff would have the Court find that the trust’s language actually‘ provides that the
trust’s remainder beneficiaries are to be,determined by whatever last will is in existence by use
of a eodieil when ;‘the testator either dies or the testator/settlor seeks court aj)proval. and
beneﬁc%éry consent to modify or terminéte the_tnllst', whichever first occurs; even if the interesfs
of miners as femainder beneficiaries are extinguished. Without the consent of all the trust’s
‘beneficiaries as narﬁe’d in-the -trust agreement at the time of its execution, the Plaintiff cannot

effectively modify the trust to change the number and/or identity of the trust’s remainder

beneficiaries. And, without the consent of all the trust’s beneficiaries as named in the trust

- -agreement at the time of its execution, the Plaintiff cannot effectively terminate the trust.
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Accordingly, it is

ORDERED that Plaintiff’s Petition/Motion to terminate her irrevocable trust is denied.

0 Oj)_\ L LQJ((_) {Eﬁgene C. EnTﬁth, Jr.,
, Judge, Eighth Judicial Circuit
Septermber ,2010 B :

oy, S

IT IS SO ORDERED.

' ATRUE COPY OF ORIGINAL

~Lynn W. Lancaster
Laurens County CCCP & GS
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L AL’Z’ G My
STATE OF SOUTH CAROLfNA::+ "

IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS 201 FEB 1b P 3 2 CcASE NO. 2010-CP-30-0116

‘ LYNN W. LANCASTER
Willie D. Watson, - A

Plaintiff,
v. . - Order Denying Plaintiff’s
- - , - Rule 59(e) Motion and
- Nancy Carol Underwood, individually and as  ~ Granting Defendants’ Motion
putative trustee of the Willie D. Watson Trust; to Compel Deposition Testimony
John H. Watson, individually and as putative - " From Attorneys - '

trustee of the Willie D. Watson Trust; and
- Future and Pqteptial Heirs of Willie D. Watson; .

De‘feﬁdants.

On ﬁé;/ember 10, 2010 