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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PL EAS
COUNTY OF RICHLAND

FIFTH JUDICIAL CIRCUIT

e "

CASE NO. 2008-CP-40-0009
Larry A. Yates,

Plainuft,

e N e’

vs. I ORDER

The Estate of Ajvin Yates,

NVl

Om
O'—‘
om
Rox
S
Lo

After careful consideration of the record in this case and the submxssmm

Defendant.

1

L&azn Hd 62 NP 710

counse!, this Court is unable to discover any material fact or principl

e of law thaf’éxthe;

“has been ox'erlooked or disregarded and further finds no error of law or facts not

appropndlelv considered. Under the SCRCP, the decision 10 grant or denv Plaintiffs

Rule 6()( b) motion lies within the sound cuscreuon of the judge. Tobius v. che 379 S.C.

357, 663 S.E.2d 216. 219 (Ct. App.

review for Plaintiff's Rule 60(b) Motion. Accordingly, this Court hereby DENIES

Plaintuff’s Motion pursuant to Rule 32(b) and 39(e) SCRCP to Alter or Amend Judgment
of this Court’s Order entered on or about June 8.2012.

ANDIT IS SO ORDERED.

ALISON RENEE LEE
Presiding Judge

June 27, 2012
Columbia. South Carolina

2008). This Court properly applied this standard of -

g3ad
ALNNGD ONVIHIIY

& S ROB DR g PSPy



MOTION COURT’S RECORD ON APPEAL

Plaintiff's June 22, 2012,
Motion to Amend Judgment
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STATE OF SOUTH CAROLINA )

‘ : ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )

Case No: 08-CP-40-0009

Larry A. Yates, as sole surviving )
Partner of a Partnership with )
Alvin Yates, )
)
Plaintiff, ) A
VS. ) PLAINTIFF’S MOTION TO
) AMEND JUDGMENT &= o2
The Estate of Alvin Yates, ) r oo~
Wachovia Bank, N.A_, and ) oA §
First Citizens Bank & Trust ) oD 5
- ) oz §
Defendants. ) 5"’:; g
(.hn q;

Pursuant to SCRCP Rule 52(b) and/or Rule 59(e), Plaintiff Larry A. Yatzs (Pfentlff
Yates) moves this Court to amend the findings found in this Court’s Orderfo June 7,
2012, wherein the Plaintiffs motion to set-aside, was denied. Grounds for amending this
Court’s findings, are based on Hearing Court’s error in its standard of réview for
determining the Hearing Court’s findings for denial of Plaintiffs Motion to Set-aside.

Plaintiff's Motion to Set Aside should have been GRANTED because:
1. The Motion was UNOPPOSED by Defendant. -

Plaintiff's motion to set-aside should have been granted, because the motion was
unopposed’ by the Defendant. The Plaintiffs motion was properly supported with
memorandum of law, transcript of trial, trial exhibits, affidavit testimony and oral
arguments at hearing. The Defendant (personal representative) was not in attendance
for the hearing. Only the Defendant's attorney was present for the hearing, but he
refused to participate in the hearing, by refusing to accept copies of Plaintiffs
memorandum and/or exhibits that were filed with the Court. The Defendant’s attorney

“When a motion for summary judgment is made and supported by such facts as would be admissible in evidence

at trial, the adverse party may not rest upon the mere allegations of his pleadings.” Moody v. McLellan, 295 5.C.
157, 163; 367 5.E.2d 449, 452-53 (Ct. App. 1988) '

Page 1 of 7 7
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rudely walked out of the hearing before the hearing was concluded. The hearing judge
duly noted the conduct of the Defendant’s attorney, as part of the hearing record.

When a motion is made and properly supported by facts and case law, as this
Plaintiﬁ"s motion was supported, the Defendant should not be allowed to prevail without
having to provide the Court with facts and case law supporting its opposition.

This Defendant, has not left her home in New Jersey, to attended either the July
2009 trial or this March 2012 hearing. This Defendant has not provided any affidavit
testlmony, offered any exhibits or any other evidence. The trial record nor the hearing
record contains even a scintilla of evidence that was provided by the Defendant.
Furthermore the Defendant has not even attempted to provide any evidence, at all.

At trial, the Plaintiff provided the Court with affidavit testimony, case law, in court
testimony, partnershlp agreement and other partnership exhibits. At the hearing, he

provided the Court with affidavit testsmony, case law, memorandum of law and other
trial exhibits. ' '

However, by way of errors of ,judgmeﬁf, 'by both the trial judge and the hearing
judge, this “stay-at-home, do-nothing” Defendant has miraculously prevailed at trial and
now at this hearing. Clearly any findings and/or decisions by these courts that are based
on these obvious errors of judgment, would have been taken in violation of the Plaintiff's
constitutionally given rights to due process and a fair trial. Any ruling or judgments taken
in violation of the Plaintiffs constltutlonal rights, is void and must be set-asnde by the
hearing judge.

2. The Motion Court Failed to Review Trial Court Record “De Novo.”

The standard of review pursuant to Rule 60(b)(4) is de novo.? The motion court
judge is compelled to vacate the October 26, 2009 judgment against the Plaintiff,
because a de novo review of the trial record will confirm that the trial judge’s failure to
consider the “substantial® evidence” for the Plaintiff, was a violation of the Plaintiffs

2. De Novo. The court gives no deference to the lower court’s decision and applies the same standard as the
district court. Whatley v. CNA Ins. Co., 189 F.3d 1310, 1313 (11th Cir. 1999).
3. Substantial Evidence. Substantial evidence is “more than a mere scintilla. It means such relevant evidence as a

reasonable mind might accept as adequate to support 3 conclusion.” Richardson v. Perales, 402 U.S. 389, 401
(1971).

Page 2 of 7 8
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constitutional right to due process and the right to a fair trial. A judgment taken in
violation of a Plaintiffs constitutional rights afforded him by the Fifth and Fourteenth
amendments of the U.S. Constitution, is a void judgment. A void judgment is a legal
~nullity and a court considering a motion to vacate has no discretion in determiﬁing
whether it should be set aside.” 7 J.Moore, Moore's Federal Practice, para. 60.25[2] at
301 (2d ed. 1973). The issue of whether the Plaintiff was denied due process involves a
constitutional question of law that this hearing judge reviews de novo. In re Center
Wholesale, Inc., 759 F.2d 1440, 1445 (Sth Cir. 1985).

3. The Motion Court Failed to Review Judgment for “Clearly Erroneous Findings.”

7 The standard of review pursuant to Rule 60(b)_(4) is de novo. The motion court
Judge is: compelled to vacate the October 26, 2009 judgment against the Plaintiff,
because a de novo review of the trial record will confirm that the trial judge’s ffndings set
forth in the October 26, 2009 order of judgment were “clearly erroneous.*”

There are humerous false statements, opinions and findings of fact that are
common entries found in the trial Court's October 26, 2009, Order of Judgment and in
the Defense’s counsel's exparte post-trial memorandum. These entries are not
evidence, are not found as part of the trial record, but the Court’s Order of Judgment is
mostly based on entries that are not evidence contained in the trial record. Some
examples of entries contained in the Court's "Order” that are not found in the trial
record, are as follows:

1) There is no evidence on the record, that “Decedent Alvin Yates (‘Decedent’)
died on April 16, 2005. (Order.Pg1) |

2) There is no evidence on the record, that “His estate was probated in Lexington
County.” (Order.Pg1)

3) There is no evidence on the record, that “The probate court determined that
the sole asset of Decedent's estate is modular home, located at 400 Grover
Wilson Road, Blythewood, South Carolina 29016." (Order.Pg1)

4.Clearly Erroneous. “Review under the clearly erroneous standard is significantly deferential.” Concrete Pipe and
Prods. v. Construction Laborers Pension Trust, 508 U.S. 602, 623 (1993). The appellate court must accept the trial
court’s findings unless it’s left with the “definite and firm conviction that a mistake has been committed.” Inwood
Laboratories, Inc. v. Ives Laboratories, Inc., 456 U.S. 844, 855 (1982).

Page 3 of 7 | @
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4) There is no evidence on the record, that “Plaintiff first attempted to intervene in
the probate proceedings claiming that the 400 Grover Wilson Road property was
owned by a partnership ehtered into by him and the decedent on or about July 3,
2005,” (Order.Pg1) .
5) There is no evidence on the record, that “The probate judge refused to hear
the matter determining that the probate court lacked jurisdiction.” (Order.Pg1)
6) There is no evidence on the record, that “Probate administration of the
Decedent’s estate has since closed.” (Order.Pg2)
7) There is no evidence on the record, that “Prior to April 12, 2000, Decedent
made various loans to Plaintiff on which the Plaintiff defaulted.” (Order.Pg2.#1)
8) There is no evidence on the record, that an April 12, 2000, “Confession of
Judgment” had any relevance with regard to determining the existence of the
July 5, 2003 partnership. (Order.Pg2 #2) |
9) There is no evidence on the record, that “Plaintiff's only responsibility under
the [Partnership] Agreement was to aécbunt for project expenditures.”
(Order.Pg3.#3) ’
~ 10) There is no evidence on the record, that “Decedent [singularM obtained an
open-end mortgage....” (Order.Pg3.#4)
11) There is no evidence on the record, that “Decedent [singularly] purchased a
4BR/ 3-1/2 bath modular building ..... " (Order.Pg3.#5) |
- 12) There is no evidence on thev record, that “Decedent [singularly] paid for the
modular home....” (Order.Pg4.#5)
13) There is no evidence on the record, that “Decedent died on April 16, 2005.
(Order.Pg5 #13)
14) There is no evidence on the record, that ‘probate court determined that the
property known as 400 Grover Wilson Road is the sole asset of Decedent's
estate. (Order Pg5 #14) . ,
15) There is no evidence on the record, that “Defendant argues that there was
never any agreement to create a partnership between the parties, and the

Agreement submitted by Plaintiff contains no language creating a partnership

Page 4 of 7 1@
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between the parties. Moreover, Defendant claims that Plaintiff made no

contribution to the alleged partnership, and thus, the existence of a partnership

cannot be implied from the conduct of the parties. (Order.Pg6)

16) There is evidence on.the record, that the partners did share profits and

losses. (Order.Pg7&8) (Trial Trans.Pg14.Lns20-23)

17) There is no evidence on the record that would allow the Court to find, “that

the partners did not share ' profits and Iosseé. (Order.Pg8) (Trial

Trans.Pg14.1.ns20-23) 4

18) There is no evidence on the record, that “establishes that Decedent financed

the project exclusively.” (Order. Pg9) (Trial Trans.Pg16.Lns6-11)

19) There is evidence on the record, that does indicated that “Defendant [parties]

intended the property located ai 400 Grover Wilson Road, to be partnership

property.” (Order.Pg10) (Trial Trans.Pg13.Ln's'15—25)‘

20) There is evidence on the recdrd, that “the partiés @‘ intend to share control’
and management over the partnership property.” (Order.Pg11) (Trial

Trans.Pg30.Lns7-19)

21) There is evidence on the record, that “the parﬁes Agi_d intend to enter into a .
partnership.v" '(Order. Pg11) (Tria! Trans.Pg19.Lns3-12)

These “clearly erroneous®” finding of facts contained in the trial court’s October 26,
2009 order of judgment are a violation of the Plaintiff's constitutional right to due
process and the right to a fair trial. A judgment taken in Violation of a Plaintiff's
constitutional rights afforded him by the Fifth and Fourteenth amendments of the U.S.
Constitution, is a void judgment. A void judgment is a legal nullity and a court
considering a motion to vacate has no discretion in determining whether it should be set
aside." 7 J.Moore, Moore's Federal Practice, para. 60.25[2] at 301 (2d ed. 1973). The
issue of whether the Plaintiff was denied due process involves a constitutional question

of law that this hearing judge reviews de novo. In re Center Wholesale, Inc., 759 F.2d
1440, 1445 (Sth Cir. 1985).

5.Clearly Erroneous. “Review under the clearly erroneous standard is significantly deferential.” Concrete Pipe and
Prods. v. Construction Laborers Pension Trust, 508 U.S. 602, 623 (1993). The appellate court must accept the trial

court’s findings unless it's left with the “definite and firm conviction that a mistake has been committed.” Inwood
Laboratories, inc. v. lves Laboratories, Inc., 456 U.S. 844, 855 {1982).

Page 5 of 7 11
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4. The Motion Court Failed to Review Judgment for “Abuse of Discretion.”
The standard of review pursuant to Rﬁle 60(b)(4) is de novo. The motion court
judge is compelled to vacate the October 26, 2009 judgment against the Plaintiff,
. because a de novo review of the trial record will confirm that the trial judge’s ﬁndingé set
forth in the October 26, 2009 order of judgment were an “abuse of discretion.®”

The Order of Judgment contains facts and conclusions of law that are not
supported by the trial record. It is obvious, to the Plaintiff, that the trial Court's QOrder of
Judgment is based on exparte communications with the Defendant’s counsel. At the
end of the trial, the Court allowed Plaintiff Yates to “hand up” a schedule of case laws,
that the Plaintiff wanted the Court to consider, in reaching its decision. The Defendant
was given a copy by the Plaintiff, and the Defendant was invited by the Court, to
respond “in kind,” with its own schedule of case laws, if done so within ten (10) days
from the day of trial. The Defendant never responded with its own schedule 6f caée
laws, as allowed by the Court, but instead, the Defendant’s counsel conducted exparte
communications with the Court, by sending in what can best be described as a post trial
“addendum” to Defense counsel’s “in court” closing arguments. Defense counsel's post
trial -arguments were entitled “‘[M]Jemorandum of the Estate of Larry Yates (sic) in
Respohse to Post Trial Memorandum Submitted by Plaintiff.”

it was an abuse of discretion for the trial Court to ehgage in exparte
communications with the Defense’s counsel, but it was an even more egregious abuse
of discretion, for the trial Court to issue the October 26, 2009, Order of Judgment that
was mostly based on the outrageous and untrue statements and opinions contained in
the Defense counsel’s, “[M]emorandum of the Estate of Larry Yates (sic) in Response to
Post Trial Memorandum Submitted by Plaintiff.” First of all, the trial Court should have
been aware that the Defendant defaulted to a finding, for the Plaintiff, in that the
Defendant failed to offer any defense what-so-ever, in the July 13, 2009 trial. Secondly,

the trial Court should have realized that statements and opinions made by Defense’s

6. Abuse of Discretion. Under this standard, a review court will “uphold any district court determination that falls
within a permissible range of permissible conclusions.” Cooter & Gell v. Hartmarx Corp.,496 U.S. 384, 400 (1990).
Under this standard, the review court must affirm unless it determines that “the district court has made a clear
error of judgment, or has applied an incorrect legal standard.” Alexander v. Fulton County, 207 F.3d 1303, 1326
{11th Cir. 2000). . :

Page 6 of 7 ' 12
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counsel, whethér as part of in-trial closing arguments or exparte post-trial memorandum
are not evidence, are not part of the record and therefore cannot be a bases of the
Court’s final Order of Judgment. (emphasis added)

There are numerous false statements, opinions and findings of fact ihat are
common entries found in the trial Court's October 26, 2009, Order of Judgment and in
the Defense’'s counsel's exparte post-trial memorandum. These entries are not
evidence, are not found as part of the trial record, bui the Court’'s Order of Judgment is

mostly based on entries that are not evidence contained in the trial record.

This “abuse of discretion® was a violation of the Plaintiff's constitutional right to
due process and the right to a fair trial. A judgment taken in violation of a Plaintiffs
constitutional rights afforded him by the Fifth and Fourteenth amendments of the U.S.
Constitution, is a void judgment. A void judgment is a legal nulhlity and a court
considering a motion to vacate has no discretion in determining whether it should be set
aside." ,

Wherefore, on multiple grounds, (as set forth above) the trial court’'s order of .
judgment issued on October 26, 2009, which was taken in violation of a Plaintiffs
constitutional rights. afforded him by the Fifth and Fourteenth amendments of the U.S.
Constitution, is a void judgment. Under SCRCP Rule 60(b)(4) a party is entitled to relief
from a judgment if it is void, thus the tﬁal court's October 26, 2009 order of judgment
should be set aside in response to this motion to amend.

Respectfully Submitted,

West Columbia, SC 29169
803-917-6224 (phone & text msg)

larryayates@gmail.com (email)

June 22, 2012

Page 7 of 7 : ﬁg
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IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Larry A. Yates,
C/A NO.: 08-CP-40-0009

vS. ORDER

The Estate of Alvin Yates,

)

)

)

)

)
Plaintiff, )
~ )
)

)

)
Defendant. )
)

. -
- ) ' . . R L. J
This matter came before the Court on March 9, 2012 for a hearing on Plam‘uﬂ"s%dou@

. o ~a
for Relief from the October 26, 2009 Order of Judgment. -Plaintiff appeared pro se;éanR.on,&\ki
o =
kA4l

Y

Hall, Esquire, represented Defendant.

¥
M
9
)
N

BACKGROUND =~ &‘/?5{ -o mD
On April 16, 2005 Defendant Alvin Yates (“Decedent”) died, leaving an est% thagawas Q

probated in Lexington County. The sole asset of Decedent’s estate was a resxdcnﬁl mgu!ar :;‘ _

home built by Signature Buildings Systems, Inc. The home sat on 1.217 acres located at 400
Grover Wilson Road, Blythewodd, South Carolina, 29016 (“Grover Wilson Road.”) Plaintiff
filed this action claiming the Grover Wilsén Road property was owned by a partnefskxjp he and
Decedent had entered into in July 2005, entitling Plaintiff to dissolve or wind up the affairs of
| that property. ' N

A non-jury trial was conducted on July 13, 2009 before Judge J. Michelle Childs. By
Order dated October 23, 2009, the Court ruled for Defendant, finding that no legally valid
~ partnership existed between Rlaintiff and-Decedent prior to Decedent’s death, that Decedent was
the sole owner of the Grover Wilson Road property, and that Plaintiff was therefore not entitled
to dissolve the affairs of the alleged partnership with respect to the Grover Wilson Road
_property. ‘
Plaintiff subsequeﬁtly filed a Motion for Reconsideration on November 30, 2009, which
was denied due to its lack of timeliness on March 10, 2009. On MarchIIS, 2010, Plaintiff filed a
Notice of Appeal with the South Carolina Court of Appeals. Defendant filed its Motion to

Dismiss the Appeal. The South Carolina Court of Appeals granted Defendant’s Motion to
Dismiss on April 28, 2010.

’ - 15
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Plaintiff now moves for relief from this Court’s October 26, 2009 Order on two grounds.
Plaintiff first argues that he is entitled to‘relief under Rule 60(b)(4) of the South Carolina Rules
of Civil Procedure (“SCRCP”) on grounds that this Court violated his due process rights.
Plainuff argues that the Order in favor of Defendant improperly denied him a fair trial since
Defendant chose not to present a case disproving any fact that a partnership existed and also
because of alleged ex parte communications. Second, Plaintiff argues that he is entitled to relief
under Rule 60(b)(6) SCRCP as a result of the Court’s alleged abuse of discretion. Plaintiff prays
for relief from the October 29, 2009 Order and a retroactive Directed Verdict.

SFTANDARD OF REVIEW

Rule 60(b), SCRCP requires the moving party to show one of five enumerated reasons

before the court may grant relief from an order. Paiterson v. McNeill & Associates. Inc., 312
S.C. 471, 472, 441 S.E.2d 328, 329 n.2 (Ct. App. 2005). A Motion for Relief from an Order is

appropriate pursuant to Rule 60(b)(4), SCRCP, where a party shows “the judgment is void.” Tri-
County Ice and Fuel v. Palmetto Ice Co., 303 S.C. 237, 242, 399 S.E.2d 779, 782 (1990). In

order for a judgment to be void under Rule 60(b)(4), it must be one that, “from its inception, is a

complete nullity and is without legal effect.” Universal Benefits. Inc. v. McKinney, 349 S.C.

179, 183, 561 S.E.2d 659, 661 (Ct. App. 2002). In relevant part, void judgments are judgments

rendered by courts “which failed to provide proper due process . . . .” Id. The standard of -

review in deciding whether to grant or deny any Rule 60(b) motion lies within the sound
discretion of the reviewing judge. Perry v. Heirs at Law of Gadsden, 357 S.C. 42, 47, 590
S.E.2d 502, 504 (Ct. App. 2003).

DISCUSSION
Plaintiff alleges that the October 26, 2009 Order is void under Rule 60(b)(4) of the

SCRCP because this Court did not provide him due process in the form of a fair trial.

Plaintiff first argues that he was entitled to a directed verdict following the July 13, 2009
non-jury trial because Defense counsel “did not offer a defense.” Plaintiff alleges that because
the Court ruled in favor of the Defendant it abused its judicial discretion and therefore: violated
his due process rights.

Plaintiff’s allegation that he was entitled to a directed verdict is not appropriate in this
case. A directed verdict under Rule 50(a), SCRCP, may be made when the trial court finds that

no evidence exists for a jury to reasonably return a verdict in favor of the non-moving party.
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Estate of Haley ex. rel. Haley v. Brown, 370 S.C. 240, 252-53, 634 S.E.2d 62, 68-69 (Ct. App.

2006). A motion for directed verdict is only appropriate in jury trials. Hinton v. Designer

Ensembles. Inc., 335 S.C. 305, 318, 516 S.E.2d 665, 671 n.3 (Ct. App. 1999). Because this case

was heard in a non-jury trial, a directed verdict would not have been an appropriate motion, had
one ever been made. ,

Despite the fact that Defendant chose not to call witnesses, Plaintiff has the burden of
proving his case by a preponderance of the evidence. Smith v. Sﬁlith; 194 S.C. 247, 9 S.E2d
584, 591 (1940). Under Rule 52(a), SCRCP, the judge, sitting without a jury, acts as the trier of

fact and is allowed to independently weigh all the evidence, determine the findings of fact and

conclusions of law, and render a judgment. Defendant in this case entered evidence at trial and
cro‘ss-examined‘ the only witness. - The Court, as the trier of fact, properly considered this
evidence at the conclus’ion.of the trial. |

Plaintiff also maintains that his due process rights were violated and the Cburt abused its
‘discretion because Defense counsel allegedly engaged in (and the October 26, 2009  Order
contained facts that were drawn from) post-trial ex parte communications with the Court. Ex

parte communications are comumunications between counsel and the court outside the presence of

opposing counsel and are, therefore, prohibited. Black’s Law Dictionary (9th ed. 2009).
Plaintiff refers to Defendant’s Memorandum of Estate of Larry (sic) Yates in Response to Post
Trial Memorandum Submitted By Plaintiff (“Defendant’s response™) as evidence of the alleged
ex parte communication. Rule 5(¢), SCRCP, states that

“[tlhe filing of pleadings and other.'papers with the court as required by
these rules shall be made by filing them with the clerk of court, except that
the judge may permit the papers to be filed with him, in which event he
shall note thereon the filing date and forthwith transmit them to the office
of the clerk.” (emphasis added). '

The July 13, 2009 trial transcript indicates that Plaintiff requested the Judge to consider
case law, which he presented at the conclusion of the trial. The trial judge instructed Plaintiff to
give a copy of the documents to Defendant. Trial Tr. p. 68. Thereafter, the record indicates that
the Court further instructed Defendant that he had the option of responding within ten days. Id.
There is no Certificate of Service of Defendant’s response that can be found within this case file

nor was the Defendant’s response filed with the Clerk of Court. It does not appear that Plaintiff

g 17
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had notice of the Defendant’s response or the opportunity to respond to it. This does not,
however, end the inquiry relating to due process.

Even if the-contents of Defendant’s response were set aside, the October 26, 2009 Order
- would remain the same. Decedent was the financier for the modular home project, he borrowed
- money against his own home and the property in question to ﬁnaﬁce the project, and had secured
a Confession of Judgment against Plaintiff for $143,978 three years prior to the alleged
partnership formatio-n Based on these facts and the legal analysis of the partnefship agreement
by the Trial Court in the Order, no legally bmdmg partnershlp had formed between Plaintiff and
~ the Decedent. -

The foremost requirement of due process is the opportunity to be heard “at a meaningful

time and in a meaningful manner.” S.C.N.B. v. Central Carolina Livestock Market, 289 S.C.
309, 313, 345 S.E.2d 485, 488.(1986). The record, including all pleadings, exhibits, and the trial
transcript indicate that Plaintiff had a full and fair opportunity to present his evidence and
exhibits during trial. The Court appropriately withheld its ruling in this case until after trial in
order to independently review the law and weigh all the evidence. To the extent that Plaintiff
had complaints regarding the findings of fact included in the Court’s Order, Plaintiff should have
timely raised these issues before the trial court and in a timely appeal to the S.outh Carolina Court
of Appeals.

Plaintiff additionally moves for relief ﬁom this Court’s October 26, 2009 Order on the
basis that the trial Court abused its discretion and has identified Rule 60(b)(6) as the applicable
Rule. South Carolina, however, has not adopted Rule 60(b)(6) of the Federal Rules of Civil
Procedure. See Rule 60, SCRCP Notes. Therefore, Rule 60(b)(6) of the Federal Rules of Civil
Procedure cannot be grounds for relief from judgment in state court.

In his motion, Plaintiff indicates that he prays for a retroactive Directed Verdict. Rule
60(b), SCRCP, does not give the reviewing court the ability to retroactively decide this case as a
remedy for a Motion for Relief from an Order. Therefore, the prayer for a Directed Verdict is
denied. |

In conclusion, Plaintiff has failed to show that the trial court violated his due process
rights and that the October 26, 2009 Order is one that, “from its inception, is a complete nullity
and is without legal effect.” Universal Benefits, Inc. v. McKinney, 349 S.C. 179, 183, 561

18
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S.E.2d 659, 661 (Ct. App. 2002). Therefore, Plaintiff’s prayer for reliéf from the October 26,
2009 Order is denied. ‘ | | '
’ ORDER
Based on the foregoing reasons, IT 1S ORDERED that Plaintiff’s Motion for Rélief
from this Coﬁrt’s October 26, 2009 Order of Judgment is denied. |
AND IT IS SO ORDERED.

PresidingAJudge

Columbia, South Carolina
June 7, 2012
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Plaintiff’s March 9, 2012,
Memorandum in Support of Plaintiff's
- Motion for Relief from Trial Court’s
Judge Childs’ October 23, 2009

‘Order of Judgment taken from
July 13, 2009, Bench Trial
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
Case No: 08-CP-40-0009

Larry A. Yates, as sole surviving
Partner of a Partnership with
- Alvin Yates, '

)

)

)

)

Plaintiff, ) :

VS. ) PLAINTIFF’'S MEMORANDUM
: ' ) IN SUPPORT OF PLAINTIFF'S
The Estate of Alvin Yates, )
Wachovia Bank, N.A., and )
)
)
)

First Citizens Bank & Trust

MOTION FOR RELIEF FROM JUDGMENT

Defendants.

Pursuant to SCRCP Rule 60(b), Plaintiff Larry A. Yates (Plaintiff Yates) respectfully
submits the following Memorandum in support of his Motion for Relief from this Court’s
October 26, 2009, Order of Judgment. For reasons as set forth below, Plaintiff Yates
prays that this Court sét—aside its October 26, 2009, Order of Judgment, which wrongly
denied the existence of Plaintiff Yates’ July 5, 2003, Partnership with his cousin, Alvin
Yates. This Court's denial, wrongly denied him, his considerable (est. $235,000)
equitable interest, in his and his cousin’s Partnership’s property.

BACKGROUND

| Jan 3,’08"' Plaintiff Yates filed suit (Case No. 08-CP-40-0009) challenging the Estate of
Alvin Yates’ (Defendant) claim against his and his deceased cousin’s (Alvin
Yates) Partnership’s property. (Plaintiffs Exhibit “A”)

Jan 15,08 The Estate of Alvin Yates, Defendant, served and filed its Answer on
Plaintiff Yates and the Clerk of Court, respectively. (Plaintiff's Exhibit “B”)

Jul 13,'09 - A ‘non-jury trial was held in this Court, before Circuit Court Judge, J.
Michelle Childs, on July 13, 2009. (Plaintiffs Trial Exhibits 1 thru 15)

Jul 18,'09 Defense counsel submitted an exparte post trial “addendum” to his “in court”
closing arguments. Defense counsel’s post trial arguments wefe entitled
“[M]emorandum of the Estate of Larry Yates (sic) in Response to Post Trial
Memorandum Submitted by Plaintiff.” (Plaintiff's Exhibit “C")

Page 10f 11 2 1



Oct 26,'09

Nov 30,'09

Mar10,’10

MOTION COURT’S RECORD ON APPEAL
This Court issued its October 26, 2009, Order of Judgment, denying the

“existence of Plaintiff Yates’ Partnership with his cousin, Alvin Yates. Plaintiff

Yates was served with a copy of the Order, on November 2, 2009.
(Plaintiff's Exhibit “D”)

Plaintiff Yates filed his “Motion to Reconsider” and “Memorandum in Support
of Plaintiffs Motion to Reconsider” on November 30, 2009. (Plaintiff's
Exhibit “E”) : '

This Court issued its March 10, 2010, Order denying" Plaintiff Yates’ Motion
for Reconsideration. The Motion was denied on grounds that the Motion
was not filed within 10 days after receipt of this Court’s October 26, 2009

~ Order of Judgment. (Plaintiff's Exhibit “F”)

Mar15,'10

Mar15,"10

Apr28,10

Dec 15,11

As the Appellant, Plaintiff Yates filed his Notice of Appeal with the SC Court
of Appeals, for a review of this Court's October 26, 2009, Order of
Judgment, denying the existence of Plaintiff Yates’ Partnership with his
cousin, Alvin Yates. (Plaintiffs Exhibit “G”)

As the Respondent, fhe Estate of Alvin Yates filed its Motion to Dismiss
Plaintiff Yates’ Appeal of this Court’s October 26, 2009, Order of Judgment,
denying the existence of Plaintiff Yates’ Partnership with his cousin, Alvin
Yates. (Plaintiff's Exhibit “H")

The SC Court of Appeals issued its Order “Granting” the Respondent's,

March 15, 2010, Motion to Dismiss Plaintiff Yates’ Appeal of this Court's

October 26, 2009, Order of Judgment. The Appeal was Dismissed because

the March 15, 2010, filing date was too late to file, because Plaintiff Yates'
Motion to Reconsider was filed late, and therefore did not stay the time for |
filing Appellant Yates’ Notice of Appeal. (Plaintiff's Exhibit “J”) °

Plaintiff Yates filed the present Motion for Relief from this Court's October
26, 2008, Order of Judgment. This Motion for Relief from Judgment Hearing
is presently scheduled for March 9, 2012
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ARGUMENT FOR REVIEW UNDER SCRCP RULE 60(b)(4)
(Court’s October 26, 2009 Order of Judgment is Void)

Under SCRCP Rule 60(b)(4), a party is entitied to relief from a judgment if it is
void. A judgment is void if it is taken in violation of the party’s constitutional rights to a
fair trial. The trial Court's failure to direct the judicious and expeditious disposition of the
Plaintiff Yates’ July 13, 2009, non-jury trial, violated his “due process” rights to a fair
trial, afforded him under the fifth and fourteenth amendments to the United States
Constitution, and therefore the October 26, 2009, Order of Judgment, is void'.

At trial, Plaintiff Yates gavé in-court testimony, offered affidavit testimony, and
introduced document exhibits and case law relating to each exhibit, into evidence.
(Plaintiffs Exhibit “K”) All of this evidence was left uncontested, in that the Defendant
did not offer a defense. (Trial Trans.Pg62.Lns7-18) As part of Plaintiff Yates closing

argument, he reminded the Court that,

“the Plaintiff presented plenty of evidence that there was a Partnership. We
testified of (about) the Partnership and existence of the Partnership. | mean,
(for Defense Counsel) just to come in here and say (argue) that they (the
Defense) didn’t want it to be a Partnership, they should have provided
evidence to show that there was no Partnership, because all of the ewdence
that you heard today, points to a Partnership.”

Instead of presenting a defense, including offering testimony and/or submitting
other evidentiary materials, and/or referencing pertinent case law, the Defendant chose
to concede the trial Court's verdict, to the Plaintiff. A directed verdict for the Plaintiff
would have been in compliance with the constitutional rights'of the Plaintiff, that is the
“right for a fair trial.” (emphasis added)

| If the July 13, 2009, non-jury trial, would have instead been a jury trial, and the
Court could have ruled that there was enough evidence to send it to the jury, the Court

Yit is well settled that a judgment is void "if the court that considered it ... or if the parties or if [the
court] acted in a manner inconsistent with due process of law.” Vol. 11, anht and Miller, Federal
Practice and Procedure at 198, 200. Res judicata does not preclude a litigant from making a direct attack
under Rule 60(b) upon the judgment before the court which rendered it. Watts, 752 F.2d at 410 (quoting
Jordan v. Gilligan, 500 F.2d 701, 710 (6th Cir. 1974). See also Kremer v. Chemical Const. Corp., 102 S.Ct.
1883, 1897 (1982) (We have previously recognized that the judicially created doctrine of collateral
estoppel does not apply when the party against whom the earlier decision is asserted did not have a
“full and fair opportunity to litigate the claim or issue", Allen v. McCurry, 449 U.S. 90, 95 (1980);
Montana v. United States, 440 U.S. 147, 153 (1979)). "Redetermination of issues is warranted if there is
reason to doubt the quality, extensiveness, or fairness of procedures followed in prior litigation."
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If the July 13, 2009, non-jury trial, would have instead been a jury trial, and the
Court could have ruled that there was enough evidence to send it to the jury, the Court
would have been obligated to instruct the jury with a “preponderance of the evidence”
jury charge, as follows: |

“You (the Jury) must deliver a verdict in accordance with the preponderance
of the evidence. This means that the evidence of one party must be more
convincing to you than the evidence of the other party. The evidence must
lead you to believe that the existence of a particular fact is more probable
than its non-existence, even if you have some doubt. You must apply this
test to the evidence as a whole, as it relates to the plaintiff's claim. Evidence
in a civil trial does not have to convince you of a fact beyond a reasonable
doubt, as would have to be in a criminal case. It is only necessary for either
the Plaintiff or the Defendant to prove the Fact is more likely than not, that is,
by the greater weight or, what we in the legal profession call, ‘the
preponderance of the evidence.’ '

What we mean by the greater weight of the evidence, or the preponderance

. of the evidence, can be illustrated by imagining a traditional set of scales.
When the case begins, the scales are even. After all the evidence has been
presented, if the scales should remain even, or if they should tip, even
slightly, in favor of the Defendant, then the Plaintiff will have failed to meet his
burden of proof, and your verdict would be for the Defendant. If. on the other
hand, the scales tip, even ever so slightly, in favor of the Plaintiff. then he will
have met his burden of proof, and your verdict would be for the Plaintiff.”

Instead of summarily declaring a verdict for the Plaintiff, from the “bench,” as would
have been expected in a non-contested, non-jury trial, the Court ruled, that:

“We will look through the entire file and then we’ll send you a written
decision.” (Trial Trans.Pg67.L.ns23-25) o

On October 26, 2009, (3-1/2 months after the non-contested trial) the Court issued
its decision / verdict, in favor of the Defendant, the Estate of Alvin Yates, ruling that the
July 5, 2003, Partnership that Plaintiff Yates testified he had with his cousin, Alvin
Yates, never existed. (Plaintiffs Exhibit “E”)

In light of all the evidence, supporting the existence of a partnership and no
evidence opp'osing the existence of a partnership, as recorded in the official transcript of
the record of the July 13, 2009 trial, this Court's October 26, 2009, Order of Judgment is
an unmistakable an egregious violation of the Plaintiffs “due process” rights, that are
afforded him under the fifth and fourteenth amendments to the United States
Constitution. (emphasis added)
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Since the Court’ October 26, 2009, Order of Judgment was taken in violation of the
Plaintiff's constitutional “due process” rights to-a fair trial, the Court’'s October 26, 2009,
Order of Judgment, is void! Under Rule 60(b)(4), a party is entitled to relief from a
judgment, if it is void.

Therefore the Plaintiff is entitled to- relief from the Court’s October 26, 2009, Order
of Judgment, because the judgment is VOID?.

ARGUMENT FOR REVIEW UNDER SCRCP RULE 60(b)(6)
(Order of Judgment taken as a Result of Court’s Abuse of Desecration)

‘Under SCRCP Rule 60(b)(6), a party is entitled to relief from a judgment if it is
taken as a result of the trial Court's Abuse of Desecration. The trial Court’s October 26,
2009, Order of Judgment is not true and fair representation of the evidence, as it is
documented by the official record of the transcript, of the trial proceedings.

The Order of JudgmentA contains facts and conclusions of law that are not
supported by the trial record. It is obvious, to the Plaintiff, that the trial Court's Order of
- Judgment is based on exparte communications with the Defendant’s counsel. 'At the
end of the trial, the Court allowed Plaintiff Yates to “hand .up” a schedule of case laws,
that the Plaintiff wanted the Court to consider, in reaching its decision. The Defendant
was given a capy by the Plaintiff, and the Defendant was invited by the Court, to
respond “in kind,” with its own schedule of case laws, if done so within ten (10) days
from the day of trial. The Defendant never responded with its own schedule of case
laws, as allowed by the Court, but instead, the Defendant’s counsel conducted expaﬁe
communications with the Court, by sending in what can best be described as a post trial
“‘addendum” to Defense counsel’s “in court” closing arguments. Defense counsel’s post

2As noted above, it is well settled that a judgment is void "if the court that considered it ... or if the
parties or if [the court] acted in a manner inconsistent with due process of law." Vol. 11, Wright and
Miller, Federal Practice and Procedure at 198, 200. Res judicata does not preclude a litigant from making
a direct attack under Rule 60(b) upon the judgment before the court which rendered it. Watts, 752 F.2d
at 410 (quoting Jordan v. Gilligan, 500 F.2d 701, 710 (6th Cir. 1974). See also Kremer v. Chemical Const.
Corp., 102 5.Ct. 1883, 1897 (1982) (We have previously recognized that the judicially created doctrine of
collateral estoppel does not apply when the party against whom the earlier decision is asserted did not
have a "full and fair opportunity to litigate the claim or issue”, Allen v. McCurry, 449 U.S. 90, 95 (1980);
Montana v. United States, 440 U.S. 147, 153 (1979)). "Redetermination of issues is warranted if there is
reason to doubt the quality, extensiveness, or fairness of procedures followed in prior litigation.”
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trial arguments were entitled “[Mjemorandum of the Estate of Larry Yates (sic) in
Response to Post Trial Memorandum-Submitted by Plaintiff.” (Plaintiff's Exhibit “C")

It was an abuse of discretion for the trial Court to engage in exparte
communications with the Defense’s counsel, but it was an even more egregious abuse
of discretion, for the trial Court to issue the October 26, 2009, Order of Judgment thétf""‘
was mostly based on the outrageous and untrue statements and opinions contained in
the Defense counsel’s; “[M]emorandum of the Estate of Larry Yates (sic) in Response to
Post Trial Memorandum Submitted by Plaintiff.” First of all, the trial Court should have
been aware that the Defendant defaulted to a'directed verdict, for the Plaintiff, in that
the Defendapt failed to offer any defense what-so-ever, in the July 13, 2009 trial.
Secondly, the trial Court should have realized that statements and opinions made by
Defense’s counsel, whether as part of in-trial closing arguments or exparte post-trial
memorandum, are not evidence, are not part of the record and therefore canndt be a
" bases of the Court’s final Order of Judgment.

There are numerous false statements, opinions and findings of fact that are
common entries found in the trial Court's October 26, 2009, Ordef .of Judgment and in
the Defense's counsel's exparte post-trial memorandum. These entries are not
evidence, are not found as part of the trial record, but the Court's Order of Judgment is

mostly based on entries that are not evidence contained in the trial record. Some
examples of entries contained in the Court's "Order” (Plaintiff's Exhibit “D”) that are not
found in the trial recofd, are as follows: |

1) There is no evidence on the record, that “Decedent Alvin Yates (‘Decedent’) died on
April 16, 2005. (Order.Pg1)

2) There is no evidence on the record, that “His estate was probated in Lexington
County.” (Order.Pg1)

3) There is no evidence on the record, that “The probate court determined that the sole
asset of Decedent's estate is modular home, located at 400 Grover Wilson Road,
Blythewood, South Carolina 29016.” (Order.Pg1) '

4) There-is no evidence on the record, that “Plaintiff ﬁrsf attempted to intervene in the
probate proceédings claiming that the 400 Grover Wilson Road property was owned by
a partnership entered into by him and.the decedent on or about July 3, 2005,

(Order.Pg1)
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5) There is no evidence on the record, that “The probate judge refused to hear the
matter determining that the probate court lacked jurisdiction.” (Order.Pg1)

6) There is no evidence on the record, that “Probate administration of the Decedent's
estate has since closed.” (Order.Pg2)

7) There is no evidence on the record, that “Prior to April 12, 2000, Decedent made
various loans to Plaintiff on which the Plaintiff defaulted.” (Order.Pg2.#1)

8) There is no evidence on the record, that an April 12, 2000, “Confession of Judgment”
had any relevance with regard to determining the existence of the July 5, 2003
partnership. (Order.Pg2.#2) |

9) There is no evidence on the record, that “Plaintiffs only 'responsibility under the
[Partnership] Agreement was to account for project expenditures.” I(Order. Pg3.#3)

10) There is no evidence on the record, that “Decedent [singularly] obtained an open-
end mortgagé...." (Order.Pg3.#4) |

11) There is no evidence on the record, that “Decedent [sihgularly] purchased a 4BR/ 3-
1/2 bath modular building ....." (Order.Pg3.#5)

12) There is no evidence on fhe record, that “Decedent [singularly] paid for the modular
home....” (Order.Pg4 #5) , o |

13) There is no evidence on the record, that “Decedent died on’ApriI 16, 2005.
(Order.Pg5.#13) . ,

14) There is no evidence on the iecord, that “probate court determined that the property
known as 400 Grover Wilson Road is the sole asset of Decedent’s 'estate.
(Order.Pg5.#14) _

15) There is no evidence on the record, that “Defendant argues that there was never
any agreement to create a partnership between the parties, and the Agreement |
submitted by Plaintiff contains no language cfeating a partnership between the parties.
Moreover, Defendant claims that Plaintiff made no contribution to the alleged
partnership, and thus, the existence of a partnership cannot be implied from the conduct
of the parties. (Order.Pg6)

16) There is evidence on the record, that the partners did share profits and losses.
(Order.Pg7&8) (Trial Trans.Pg14.Lns20-23)

17) There is no evidence on the record that would allow the Court to find, “that the
partners did not share profits and losses. (Order.Pg8) (Trial Trans.Pg14.Lns20-23)
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18) There is no evidence on the record, that “establishes that Decedent financed the
project exclusively.” (Order.Pg9) (Trial Trans.Pg16.Lns6-11)

19) There is evidence on the record, that does indicated that “Defendant [parties]
intended the property located at 400 Grover Wilson Road, to be partnership property.”
(Order.Pg10) (Trial Trans.Pg13.Lns15-25)

20) There is evidence on the record, that “the parties did intend to share control and
management over the partnership property.” (Order.Pg11) (Trial Trans.Pg30.Lns7-19)
21) There is evidence on the record, that “the parties did intend to enter into a
parfnership.” (Order.'Pg1 1) (Trial Trans.Pg19.Lns3-12)

When comparing the contents of the Court’s October 26, 2009, Order, against the
record of the July 13, 2009 trial, there are so many discrepancies, that it does make one
wonder how and why the Court could or would have issued such an evidence deficient
Order of Judgment? |

When comparing the contents of the Court's October 26, 2009, Order, against the
Defendant's counsel's post-trial (exparte) memorandum, there are so many similarities
that it is abundantly obvious that the trial Court's Order did incorporated most of the
biased opinions and false statements contained in the Defendant’s counsel's July 18,
2009 Memorandum (Plaintiff's Exhibit “D”)

However, it is more likely, than not, that the Defendant's counsel provided the
Court with a “proposed order” that mirrored most of the biased opinions and false
statements that were contained in the Defendant’s counsel's July 18, 2009
Memorandum. (Plaintiffs Exhibit “D”) If so, that would explain the Court's evidence
deficient Order of Judgment, but would not explain or justify the Court’s oblivious
unawareness of the Defense’s failure to offer any defense, at trial, in response to the
Plaintiffs abundance of evidence as to the existence of a Partnership between the
Plaintiff and the Plaintiff's cousin, Alvin Yates.

In any case, the non-jury Court’s failure to issue an evidence based order, that
fairly represents the Plaintiff's affirmative presentation of evidence that strongly supports

Abuse of Discretion. Under this standard, a review court will “uphold any district court determination
that falls within a permissibie range of permissible conclusions.” Cooter & Gell v. Hartmarx Corp.,496
U.S. 384, 400 (1990). Under this standard, the review. court must affirm unless it determines that “the
district court has made a clear error of judgment, or has applied an incorrect legal standard.” Alexander
v. Fulton County, 207 F.3d 1303, 1326 (11th Cir. 2000).
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the existence of Plaintiff Yates’ partnership with his cousin, Alvin Yates, is an egregious
case of the Court's abuse of discretion.

Since the Court’ October 26, 2009, Order of Judgment was taken in violation of
the Plaintiff's constitutional “due process” rights to a fair trial, the Court’'s October 26,
2009, Order of Judgmeht, is void! Under Rule 60(b)(4), a party is entitled to relief from
a judgment, if it is void. Redetermination of issues is warranted if there isA reason to
doubt the quality, extensiveness, or fairness of procedures followed in prior litigation.

The trial Court should have been aware that when Defendant failed to offer any
defense what-so—ever’, in the July 13, 2009 trial, the Defendant defaulted to a dire_cted
verdict, for the Plaintiff. Therefore the Plaintiff is entitled to relief from the Court's
October 26, 2009, Order of Judgment, and is entitled to a retroactive directed verdict as
if the Defendant had originally defaulted oh its Answer to the Plaintiffs Complaint. The
Plaintiff prays this review Court will review De Novo, giving no deference to the trial
Court’s decision and now apply the same standard as the trial Court should have given.
the litigants for the July 13, 2009 trial.

The foI‘Iowing is an updated reiteration of the prayer from the Plaintiffs original
January 3, 2008 Complaint (Plaintiff's Exhibit “A”), and this Plaintiff again prays that this
Honorable Court will inquire into matters set forth herein and make the following
declarations: | |

1. That, under the Partnership Laws of the State of South Carolina, the Partners,
Larry Yates and Alvin Yates, were involved in a legally formed and operating
Partnership.® ‘

2. That, both parties to the partnership did execute a note and/or mortgage in
favor of Wachovia Bank to secure partnership funds for payment of the costs of
purchase and construction of the home located at 400 Grover Wilson Road,
Blythewood, SC. '

3 Partnership laws for the State of South Carolina, provide in part that, “{wlhere parties to a contract, by their acts,
conduct, or agreement show that they intend to combine their property, labor, skill and experience, or some of
such elements on one side and some on the other, to carry on, as principals or co-owners, a common business,
trade, or venture as a commercial enterprise, and to share, either expressly or by implication, the profits and
losses or expenses that may be incurred, there is a partnership.” (Stephens v. Stephens. 50 S.g.2™ 577, 213 S.C.
525) Also, “[wlhere parties to a contract, by their acts, conduct, or agreement show that they intend to combine
their property, labor, skill and experience, or some of such elements on one side and some on the other, to carry
on, as principals or co-owners, a common business, trade, or venture as a commercial enterprise, and to share,
either expressly or by implication, the profits and losses or expenses that may be incurred, such parties are
partners.” (Moore v. Moore. 599 S.E.2™ 467, 460 S.C. 241) Furthermore, a partnership agreement may be implied
and without express intention. One of the most important tests as to the existence of a partnership, is the

intention of the parties.
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3. That, the 400 Grover Wilson Road, Blythewood, SC property, was bought
with partnership funds, and therefore belongs to the partnership.*

4. That, even though title to the 400 Grover Wilson Road property was taken
only in the name of Alvin Yates, the property was bought with partnership funds, and
therefore is partnership property.®

5. That, Larry Yates, as the sole surviving Partner of the Partnership, has a
Partner’s “Lien” against the partnership property.®

6. That, Larry Yates, as the sole surviving Partner of the Partnership, has a right
to have partnership property applied to payment or security of partnership debt, in order
to relieve him of personal liability.”

7. That, Larry Yates, as the sole surviving Partner of the Partnership, is the
legally authorized person who is responsible for the sale of Partnership property.®

8. That, Larry Yates, as the sole surviving partner of the Partnership, has the'
'right to carry on partnership business, collect the assets, pay creditors, and wind up the
partnership business, and is accountable to the deceased partner’s representatives for
the latter's share of surplus assets.® |

4 Property bought with partnership funds, belongs to partnership. (Stephens v. Stephens. (50 S.E.2nd 577, 213 S.C.
525) '

Property bought with partnership funds, in name of a single partner, belongs to partnership. (Stephens v.
Stephens. (50 S.E.2nd 577, 213 S.C. 525)

The sole surviving Partner of the Partnership, has a Partner’s “Lien” against the partnership property and, “has
the right to insist that the partnership assets be applied to payment of partnership debts upon the winding up of
the partnership affairs.” (Wolfe v. Hewes, 254 S.E.2d 204)

7

The sole surviving Partner of the Partnership, has, “a right to have partnérship property applied to payment or
security of partnership debt, in order to relieve him from personal liability.” (Casey v. Grantham, 79 S.E.2d 735)
8

That, “upon the dissolution of a partnership by the death of one partner, the surviving partner becomes a
trustee of the partnership property for the purpose of liquidating the partnership.affairs and as expeditiously as
the circumstances will permit to convert the assets into cash, pay off the‘liabilities, adjust the equities between the
partners, and distribute the remainder of the estate between himself, as the surviving partner, and the
representatives of the deceased partner according to their respective interests.” {Schenk v. Lewis, 118 S.E. 631,
125S.C. 228) :

In doing so, “the surviving partner has the power to sell partnership realty for the purpose of liquidation.” -

(Schenk v, Lewis, 118 S.E. 631, 125 S.C. 228)

9

The surviving partner has the right to carry on partnership business, collect the assets, pay creditors, and wind
up the partnership business, and is accountable to the deceased partner’s representatives for the latter’s share of
surplus assets. {Crews v. Sweet, 118 S.E. 613, 125 S.C. 303, 29 A.L.R. 43)
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10. That, where legal action is necessary for foreclosure and/or vacating the real
property belonging to the partnership, Larry Yates, as the sole surviving partner, is the

proper. party to bring suit for debts due to the partnership a_r_ldr other actions affecting the
partnership; the representative of the deceased partner not being necessary party."’

11. That, Larry Yates, as the sole surviving partner of the Partnership that existed
between himself and Alvin Yates, has a “Partner’s Lien” on the Partnership property
located at 400 Grover Wilson Road; Blythewood, SC, as of April 16, 2005, the date of
death of Partner, Alvin Yates. The appraised value of $235,000.00, is the lien amount
and this “Partner’s Lien” is prior in time and prior in right to any subsequent liens that
may have attached or will attach to the property, hereafter. '

Respectfully Submitted,

Larfy A” Yates, Plain e/uﬁ Pro se
612 Ashwood Circl

West Columbia, SC 29169
803-917-6224 (phone & text msg)
larryayates@gmail.com (email)

March 9, 2012

% The surviving partner can carry on the partnership’s business without authority from the personal
representative of the deceased partner.” (Rowell v. Adams, 65 S.€. 207, 83 S.C. 124)

" Where legal action is necessary for foreclosure and/or vacating the property, the Plaintiff, “as the surviving
partner, is the proper party to bring suit for debts due to the partnership and other actions affecting the
partnership; the representatives of the deceased partner not being necessary parties.” (Crews v. Sweet, 118 S.E.
613, 125 S.C. 303, 29 A.L.R. 43) A surviving partner may sue on a note due the partnership, without joining as
plaintiffs the representatives of the deceased partner. (Dial v. Agnew, 6 S.E. 295, 28 S.C. 454)
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Plaintif’s December 16, 2011, Notice
of Motion and Rule 60(b) Motion for
Relief from Trial Court’s Judge
Childs’ October 23, 2009, Order of
Judgment taken from July 13, 2009,
Bench Trial
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- STATE-OF SOUTH CAROLINA )

MOTION COURT’S RECORD ON APPEAL

\

) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND ) : S

Case No: 08-CP-40-0009 » =

oF  gQ

Larry A. Yates, as sole surviving kN ™
Partner of a Partnership with ; r o i
Alvin Yates, o O
oz =

Plaintiff, oo

VS, NOTICE OF MOTION § Q

AND MOTION
The Estate of Alvin Yates,

Wachovia Bank, N.A., and
First Citizens Bank & Trust

Defendants.

TO:  THE ESTATE OF ALVIN YATES THE ESTATE OF ALVIN YATES

% RONALD R. HALL, ESQ % DELLA J. MEYER
1055 SUNSET BLVD 1 GLEN AVE, APT 221

WEST COLUMBIA, SC 29169 GLEN ROCK, NJ 07452

PLEASE TAKE NOTICE THAT THE PLAINTIFF, Larry A. Yates, hereby moves
this Court under the provisions of Rule 60(b) of the South Carolina Rules of Civil
Procedure, to set aside the July 2009, non-jury Court's Order of Judgmént, dated
October 23, 2009.

Under Rule 60(b)(4)," the October 23, 2009 Order of Judgment should be set aside
because, it is void. The July 2009 Court's failure to direct the judicious and expeditious

disposition of the Plaintiff's non-jury trial, violated the Plaintiffs due process right to a
fair trial afforded him under the fifth and fourteenth amendments to the United States
Constitution, and therefore the October 23, 2009 Order of Judgment is void.

! Motion under Rule 60(b)(4) reviewed de novo. Burke v. Smith, 252 F.3d 1260, 1263 (11th Cir. 2001).

Page 1 of 2
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Under Rule 60(b)(6),2 the October 23, 2009 Order of Judgment should be set
aside because of the July 2009 Court’'s abuse of discretion in making a clear error of

judgment, and applying an incorrect legal standard. .

Under Rule 60(b)(6),2 the October 23, 2009 Order of Judgment should be set
aside because of the July 2009 Court's abuse of discretion in ignoring the substantial
evidence that was presented by the Plaintiff and uncontested by the Defendant. The
Defendant did not offer any testimony or present any evidence, whatsoever. This abuse
of discretion also violated the Plaintiff's due process right to a fair trial afforded him
under the fifth and fourteenth amendments to the United States Constitution, and
therefore the October 23, 2009 Order of JUdgrhent is void.’

Grounds for this Rule 60(b) Motion to Set Aside the Court's October 23, 2009
Order of Judgment are based on evidence contained in the Record of the Trial. This
Motion will also be supported prior to f a Hearing by Plaintiffs Supplemental
_ “Memorandum in Support of Plaintiffs Rule 60(b) Motion to Set Aside.

THEREFORE, based on more than a preponderance of the evidence, as set forth
in the Record of Trial, which was presented to the Court at trial, this Plaintiff prays that .
this Court will set aside the July 2009 Court’s October 23, 2009 Order of Judgment, and
relieve him of the unfair trial verdict that was rendered against him by the July 2009,
non-jury Court.
lly Submitted,

¥ ates, Pidintiff Pro se
612 AsHwoodLircle

West Columbfia, SC 29169
803-917-6224 (phone & text msg)
larryayates@gmail.com (email)

December 16, 2011

2 Motion under Rule 60(b)(6) reviewed for abuse of discretion. American Bankers Ins. Co. v.
Northwestern Nat'l Ins. Co., 198 F.3d 1332, 1338 (11th Cir. 1999); Toole v. Baxter Healthcare Corp., 235
F.3d 1307, 1316 (11th Cir. 2000). ’ '

Page 2 of 2
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TRIAL CQURT’S RECORD ON APPEAL
Page 35 to Page 190

Trial Court’s Judge Childs’
October 23, 2009,
Order of Judgment taken from
July 13, 2009, Bench Trial
Denying the existence of a Plaintiff
claimed Partnership between
Plaintiff, Larry Yates and his (now
deceased) cousin, Alvin Yates
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STATE OF SOUTH CAROLINA

)
e ")~ IN THE COURT OF COMMON'PLEAS
‘COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT _ % 3
) o- 2
) 2008-CP-40-00009 Sor o
) . o
LARRY A. YATES, ) ORDER . =
) DT w
Plaintiff, ) = n
) =
™
V. )
)
ESTATE OF ALVIN YATES, )
: )
Defendant. )
_ _ )

.This matter came before the Court on July 13, 2009 for a non-jury trial. Present at the
hearing were I.atry A. Yates, Plaintiff, appearing pro se; and Ronald R. Hall, Esquire,
represcnting Defendant, Estate of Alvin Yates.

FACTUAL AND PROCEDURAL BACKGROUND

Decedent Alvin Yates (“Decedent”) died on April 16 2005. His estate was probated in
Lexmgton County. The probate court determlned that the sole asset of Decedent’s estate is
residential real estate consisting of 1.217 acres on which sits a Signature Buildings System, Inc.
modular home, located at 400 Grover Wilson Road, Blythewood, South Carolina 29016 (*400
Grover Wilson Road”). Plaintiff first attempted to intervene in the probate proceedings claiming
that the 400 Grover Wilson Road property was owned by a partnershib entered into by him and

the Decedent on or about July 3, 2005. The probate judge refused to hear the matter determining

that the probate court lacked jurisdiction. Subsequently, Plaintiff filed this action alleging that (1)

e
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he and Decedent had a legally valid partnership prior to Decedent’s death; (2).that. Decedent and- - -

Plaintiff used partnership funds to secure the partnership property; and (3) that Plaintift, as the
sole surviving partner, is entitled to wind up the pﬁrtnership and distribute partnership assets
accordingly. Defendant filed an Answer denying the allegations in Plaintiff's Complaint.
Plaintiff and Defendant thereafter sought summary judgments against each other, which were
denied by the Circuit Court, Probate administration of the Decedent’s estate has since closed
NOW THEREFORE, based upon the foregoing, the Court makes the following:

FINDINGS OF FACT |

Plaintiffs Claim that a Partnership Existed between Plaintiff and Decédent

Based on the testimony and evidence presented to-the Court at trial, the Court finds and

concludes the following with respect to Plaintiff’s claim that Plaintiff and Decedent establishéd a
' legally valid partnership; |

1. Prior to April 12, 2000, Decedent made various loans to Plaintiff on which
Plaintiff defaulted.

2. On April 12, 2000, the Richland County Clerk of Court entered a “Confession of
Judgment” in which Plaintiff agreed to pay Decedent Ten Thousand Dollars ($10,000. 00) per

month until he paid off his indebtedness from defaulting on the various notes, loans, and mterest

| owed to Decedent in the amount of $143,978.00.

3. Plaintiff and Decedent signed a document entitled “Project Partnership
Agreement” (“Agreement”) on July 5; 2003, which involved the purchase and construction of a

modular building systems home from Signature Building Systems, Inc. The home was to be

¢
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placed on a lot that would be purchased from D.L. Wilson located at 400 Grover Wilson Road,
“ Elytixt;,woéd, SC 29016. The Agreement stated thét Decedé-ntww;)uld ﬁnance th_er ;ﬁuréh;iseﬂahd ‘
construction of the home through various credit cards, a line of credi§ equity loan from Wachovia
Bank and from a bank account, “A. Yates & L. Yates Construction Account.” Decedent would
reimburse all expenses for financing the construction project using his Wachovia line of credit or
the proceeds from the future sale of the property. Finﬁlly, the Agreement stated the order and
manner in which proceeds from the eventual sale of the property were to be distributed: (1) costs
associated -with the sale of the property; (2) repayment of the Wachovia loan for the cost of Athet
modular home; (3) payment of the balance owed to D.L. Wilson for the sale of the land known as
400 Grover Wilson Road; (4) repayment of the Wachovia loan and credit cards for the .cost
associated with construction and site improvements; (5) venture capital payment to “Partner A.
Yatcs’;; and (6) “repayment of any remaining balance of Wachovia Bank Loan attributed to or..
owed by Partner ‘L.. Yates,” Plaintiff’s only responsibility- under the Agreement was to account
for project:expenditures.

4. On July 31, 2003,,. Decedent-obtained an open-chd mortgage on his property
located at 612 Ashwood Circle, West Columbia, South Carolina 29169 (“Ashwood”)Ain the.
amount of $139,100.00 with Wachovia Bank, N.A. (Def.’s Ex. 1). On the same date, Wachovia
Bank extended a prime equity line of credit” to Decedent and Plaintiff on July 31, 2003 in the
amount of $139,100.00 secured by the Ashwood mortgage. (P1.’s Ex. 2). ,

5. On August's, 2003, Decedent purchased:a-4BR/ 3 1/2 Bath modular building

systems home from Signature Building Systems, Inc. of St. George, South Carolina for

¥
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$75 762.29. The invoice for sale of the modular home indicates that it was purchascd by Larry
Yates. (P1.’s Ex. 3) Decedent pa1d for the modular home w1th a cashwr s. check from Wachov1a
in the amount of $67,762.29 to Signature Building Systems, Inc. listing Larry and Alvin Yates as
remitter. (P1.’s Ex. 4).

6. On October 28, 2003, D.L. Wilson, daughter of Plaintiff, transferred title to reai
property located at 400 Grover Wilson Road to Decedent in exchange for a cash payment of
$5,000.00 with 5 balance of $16,200.00 to be paid at a later date. The property was titled in the
name of Decedent Alvin Yates. (PL.’s Ex. 5).

| 7. The following construction work was performed at the property located at 400
Grover Wilson Road: (1) land clearing services prbvided by Robert Hildreth Land Clearing; (2)
the purchase of concrete materials from Southeastern Concrete Products; (3) the purchase of
materials for the preparation of the foupdation from Cripple Creek Corporation, Inc., Carolina
Ceramics, and Hardaway .Concrete Co., Inc.; (4) of a crane to insiall‘ the modular ﬁome at th;a
property from White lCrane Company, Inc.; and (5) the vinyl side installation_wérk performed by
Steve McAteer. (P1.’s Exs. 6- 10).

8. Plaintiff claimed that he and Decedent used a Wachovia checking account entitled
“Al Yates & Larry ‘Yates Construction Account” to pay for all of the above-listed repairs and
improvements. Plaintiff only introduced into evidence copies of the actual checks for the
following improvements and fepairs to the propérty located at 400 Grover Road: the land

clearing services ($900.00); crane rental ($900.00); and vinyl siding installation ($212.00).

¥
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9. Plamtlff introduced into evidence a check from thc “Al Yates & Larry Yates
Construcuon Account” to reunbu;se Dccedent for personal monies that he put into the checkmg
account in the amount of $4,566.81. (P1.’s Ex. 13).

ld. Plaintiff kept accountings with respect to fhe expenditures for the construction
work performed on the property located at 400 Grover Wilson Road from July 1, 2003 through
June 28, 2004 in accordance with the Agreement between the parties. (Pl.’s Exs. 11- 12).

11.  On July 20, 2004, the property located at 400 Grover Wilson Road had an
appraisal value of $235,000.00. (P1.’s Ex; 14).

12.  On August 26, 2004, Decedent obtained a mortgage for $100,000.00 secureo by .
the property located at 400 Grovcr Wilson Road with First Citizens Bank and Trust Company,
Inc. (Def’s Ex. 2). '

13.  Decedent Alvin Yates died on April 16, 2005.

14.  The probate court determincd that the property known as 400 Grover Wilson
Road is the sole asset of Decedent’s.estate:

- LAW/ ANALYSIS

Plaintiff claims that a partnership exjsted bciween him and Decedent pursuant to the
partnership laws of South Carolina, S.C. Code Ann. § 33-41-10, ef. seq. (1976). Plaintiff claims
that' the “Project Partnership Agreement” (“Agreement”) expressly created a partnership
between Plaintiff and Decedent; or in the alternative, a partnership can be implied by the conduct

of the parties. Plaintiff argues that the partnership owned the property located at 400 Grover

Wilson Road and the funids generated by the alleged partnership in this property. Defendant

e
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argues that there was never any agreement to create a partnership between the parties; and the
Agreement submitted by Plaintiff contains no language creating a partnership between the
. parties. Moreover, Defendant claims that, Plaintiff made no contribution to the alleged
partnership, and thus, the ‘existence of a partnefship cannot be implied from the conduct of the
parties. \

“A ‘partnership’ is an association of two or more persons to carry on as cO-OWners a
business for profit...” S.C. Code Ann. § 33-41-210 (Supp. 2003). In Stephens v. Stephens, the
Supreme Court held:

It is well settled that where the parties to a contract, by their acts, conduct, or

agreement show that they intended to combine their property, labor, skill and

experience, or some of these elements on one side, and sofne on the other, to carry
" on, as principals -or co-owners, a common business, trade, or venture as a
commercial enterprise, and to share, either expressly or by implication, the profits

and losses or expenses that may be incurred, such parties are partners.

213 S.C. 525, 50 S.E.2d 577, 580 (1948). “A partnership agreement may rest in parol. It may be

implied and without express intention.” Halbersberg v. Berry, 302 S.C. 97, 101,394 S E.2d 7, 10

(Ct. App. 1990) (citing Wyman v. Davis, 223 S.C. 172,74 $.E.2d 694 (1953)). ““[I]f the partners
intend to and do enter into such a contrapt as in the e);e of the law constitutes a partnership, they
thereby become partners whether they are designated as such or not in the contract. And when 'all
of the conditions exist which by law creaté a legal relationship, the effects flowing legally from
such relation follow whether the parties foresaw and intended them or not.’” Stephens, 213 8.C.
at 531, 50 S.E.2d at 579 (quoting 20 R.C.L. 831).

No one test has been delineated by the courts for establishiﬁg the existence of a

partnership. However, “[o]ne of the most important tests as to the existence of a partnership is
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the intention of the parties.” Moore v. Moore, 360 S.C. 241, 599 S.E.2d 467 (Ct. App. 2004)

(quoting Stephens, 213 S:C. at 530-1, 50 S.E.2d at 579). In Halbersberg, the court of appeals
summarized several tests that are instructive to this Court. The court stated that “[t]he following .
tests are aﬁpropriate in de‘termiﬁing whether a p@ership exists: (1) the sharing of profits and
losses; (2) community of interest in capital or property; and (3) community of interest in control

and management.” 302 S.C. 97, 101, 394 S.E.2d 7, 10 (1990) (citing Terry v. Brashier, 262 S.C.

639, 207 S.E.2d 82 (1974)). In light of the three Halbersberg tests, the Court examines the
Agreement and relevant conduct of the parties surrounding the Agreement to determine whether
the parties intended to enter intq a partnership to mnsﬁuct and sell the property located at 400
Grover Wilsoﬁ Road.

Sharing of Profits and Losses

With respect to the first test enumerated in Me_r_s_bgg, the Court finds that Plaintiff and
Defendant did not “share profits and losses.” 302 S.C. at 101, 394 S.E.2d at 10. The Agreement
outlines the manner and order in which proceeds from the eventual sale of the property were to
be distributed. The Agreement states thaI Decedent would receive a “[v]enture [c]apital
payment” estimated to be approximately $20,000.00 and finally, Plaintiff would receive
“repayment of any reniaining balance of Wachovia Bank Loan attributed to or owed by Partner
L. Yates.” (P1. Ex. 1) (emﬁh_asis added). A plain reading of this language illustrates that Plaintiff
and Decedent were not in a profit-sharing venture together. The term “repayment” indicates that
Decedent and Plaintiff agreed that Decedent would reimburse Plaintiff for the expenses he

incurred over the course of the construction and installation project at 400 Grover Wilson Road.

i
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This language further indicates that Decedent would repay Plaintiff for personal expendltures
already pald over the course of the prOJect not that Plamtlff would share in the future profits
from the eventual sale of the property. The disbl_lrsement to Decedent is also instructive.
Deeedent would receive “a [v]enture [c]apital payment,” indicating that Decedent was to receive
the profits from the real estate venture estimated to be $20,000.00. (P1.’s Ex. 1) (emphasis
added). At trial, Plaintiff’ did not present testimony that he was to share in the profits of the
alleged partnership and how those profits were to be allocated between the parties._Mo'reover, it
is not clear that any profits were ever realized from the construction project. The property was
appraised at $235,000 but was never sold In fact, Decedent took a mortgage out on the property
in 2004. Therefore, the Court finds that Plaintiff failed to establish that he was to share in the
profits other than monies owed either to Plaintiff personally or debts tq third parties as a result of
Plaintiff’s involvement in the construction project.

Moreover, it appears from the Agreement, testimony and exhibits entered by the parties
at trial that Decedent bore sole responsibility for any and all of the losses incurred during the
ceurse of the project. He obtained a mortgage on his personal property at Ashwood; title to 400
Grover Wilson Road listed him as grantee; the Agreement clearly indicates that Decedent would
be solely responsible for financing the project through funds borrowed from Wachovia; and the
“[d]ay to day expenses [would] be paid from Partner, A. Yates’ Bank-of-America Credit Card
account or from A. Yates’and L. Yates Construction Account,” all funded by Decedent. (Pl.’s

Ex. 1). Therefore, the Court finds that the parties did not intend to share profits and losses.

hiad
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Commumtv of Interest in Camtal or Pronertv

L Wlth respect to the second Mg test, the éomt finds that Plaintiff has failed to
establish that the parties intended to share in a “community of interest in capital or property.”
302 S.C. 97 at 101, 394 S.E.2d at 10. The property located at 400 Grover Wilson Road is alleged
to be the sole asset of the partnership. The Agreement outlines several actions that Plaintiff and
Decedent, as “Partners,” agrecdl to undertake involving the purchase of the property and the
modular home from Signature Building Systems, Inc.4However, both the Agreement and the
partiés’ conduct establish that Decedent' was the sole investor of resources in the project.
Décedcnt obtained financing for the project and reimbursed Plaintiff for all of the daily costs
associated with the project. Plaintiff introduced the following evidence at trial to establish joint
ownership: (1) the Wachovia line of credit with both parties listed; (2) the cashier’s chc;ck in the
amount of $67,762.29, with Larry and Alvin Yates as remitter; (3) the deed to 400 Grovér
Wilson Roﬁd; and (4) a receipt for the modular home listing Plaintiff as purchaser. Despite the
evidence offered by Plaintiff, the Court finds that Plaintiff has not sufficiently proven that the
parties were in cdmmuﬁity’ of interest of capital or property. Although both parties had aééess to
the Wachovia line of credit and Plaintiff’s name was printe& in the remitter line on the check
used to‘ purchase the modular home, the accompanying mortgage establishes that Decedent
financed the project exclusively. Plaintiff oversaw the construction project on the property and
had access to the funds for the purpose of facilitating the project. However, mere access to the
construction funds does not indicate Plaintiff’s joint ownership of the property. The deed, listing

Decedent Alvin Yates as grantee, further establishes Decedent’s ownership of the property.

fig
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Plaintiff signed the deed as a witness, merely indicating that he was I_)res_ent at t}xe q_losi_qgj By
‘ Plamtlﬂ’ s own admissio;, ‘—tlAle;r‘e ;is n(; feC(;rd- @t the property was ever deeded to the partnerslﬁp.
With respect to the Signature Building SyStems receipt, Plaintiff testified that his name was
listed on the invoice because he handled the purchase transaction with the company. Because
Plaintiff waé responsible for overseeing the construction project, the receipt, without more, does
not establish that the parties intended to create a partnership. Therefore, the Court finds that the
evidence does not indicate that Decedent intended to title the property located at 400 Grover
Wilson Road in the ﬁame of the alleged partnership.

Community of Interest in Control and Mang_gemeht

Plaintiff fails to establish that the pﬁes intended to create a partnership with réspect to
the third prong of ‘Halbersberg: “corémuhity of interest in control and management.” 302 S.C. at‘ |
101, 394 S.E.2d at 10. The Agreement does not expressly addr.ess who was to have primary
control in the alleged partnership. However, it does expressly establish that Decedent would fund
the entire project and that Plaintiff was to account for all expenditures made in the course of the
construction work on the property. Plaintiff presented numerous invoices for the construction
project to prove that he controlled the partnership. The invoices and accounting records,
however, merely show that Plaintiff controlled the day-to-day affairs of the construction projeci
on behalf of Decedent. He did not control the disposition of the partnership property. That tﬁe
Agreement required Plainﬁff to account to Decedent for every expenditure is telling on this
point. Moreover, the fact that there was a joint account entitled the “Alvin Yates and Larry Yates

Construction Account” does not establish Plaintiff’s control over the partnership property. This

B
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account appears to have been set up to facﬂitz;te the construction project. Because Plaintiff
ma;lz;gcd' tﬁc c-ons-tl:ﬁctidﬁsproject,'it Wés"pr'abiical and logical for Plaintiff to have-access to the
various accounts. Therefore, the mere fact that Plaintiff had access to these funds does not
establish that .Plaintiff and Decedent were carrying on as CO-OWners in a businéss for profit.
" Plaintiff has not established that thé parties intended to share control and management over the
alleged partnership property. |
Partnership Agg' ement
The Court finds that the language used in the Agreement describing the parties as
partners does not establish that -a’ partnership existed. Althouéh the Agreement is entitled
“Project Partnership Agreement” and the parties are referred to as “partngrs” throughout the
document, the Court ﬁnds_:@that this language is not dispositive. Rather, the Court finds that “[njot |
every contract to do something with another createsa partnership. The mere existence bf an
instrument labeled a pari:rfership 60ntract, and its characterization of the signatories as partners,
does not conclusively prove the existence of a partnership, nor is the name given the instrument a
decisive factor. The intention of the parties explained by the wording and substance of their’
agreement is paramount.” 28 S.C. Jur. Partnershibs and ‘Joint‘ Ventures § 7. Therefore, with
respect to the Agreement signed by the parties on July 5 , 2003, the Court further finds that it was
merely a contract describing the relative roles of the respective particé in the construction and
eventual sale of the modular home on Decedent’s property a'nd does not show that the parties

intended to enter into a partnership.

"
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Partnership Property and Partnership Dissolution

Be;:ause the Coﬁ& fi;lds that there waé n_evéf a vzilidly; c'reélted“—paftnership between
Plaintiff and Decedent, the Court finds that there is no need to address “partnership” property
and dissolution.
CONCLUSION

The Court finds that a legally valid partnership never existed between Plaintiff and
Decedent. Therefore, Deféndant is the sole owner of the property located at 400 Grover Wilson
Roaci, Blythewood, SC 29016, and Plaintiff is not entitled to dissolve or wind up the affaifs of
the “partnership” with respect to that property.
AND IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED.

Mty CUds

The [Hpnorable J. Michelle Childs

Pres\dging Judge
Fifth Judicial Circuit

this 23" day of October, 2009.
Columbia, South Carolina.

12
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Plaintiff’'s Request for Charges for
 Trial Held July 13, 2009, (Actually

. accepted as Case Law for Judge

Childs to consider)

48



sTATE OF soUTH BAAH HRURT’S RECORD ON APPEAL

. ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
Case No: 08-CP-40-0009

‘Larry A. Yates, as sole surviving» -
Partner of a Partnership with
Alvin Yates,

)

)

)

)

Plaintiff, )
VS. ' ) PLAINTIFF’'S REQUEST FOR CHARGES
) FOR TRIAL HELD JULY 13, 2009
The Estate of Alvin Yates, )
Wachovia Bank, N.A., and )
)
)
)

First Citizens Bank & Trust

Defendants.

If appropriate for a non-jury trial, the Plaintiff hereby submits his request charges
of the Partnership Law that could be applied to the evidence that was presented at trial.

REQUESTED CHARGES

1. Under the Partnership Laws of the State of South Carolina, the Partners were
involved in a legally formed and operated Partnership. Partnership laws provide in part
that, “Where parties to a contract, by their acts, conduct, or agreement show that they
intend to combine their property, labor, skill and experience, ér some of such elements
on one side and some on the other, to carry on, as principals or co-owners, a common
business, trade, or venture as a commercial enterprise, and to share, either expressly or
by implication, the profits and Iossés or expenses that may be incufred, there is a

partnership.” (Stephens v. Stephens. 50 S.E.2" 577,213 S.C. 525)

2. Also, “Where parties to a contract, by their acts, conduct, or agreement show
that they intend to combine their property, labor, skill and experience, or some of such
elements on one side and some on the other, to carry on, as principals or co-owners, a

common business, trade, or venture as a commercial enterprise, and to share, either
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expressly or by Iﬂ%%qpelwé %&@ 91&%#&%& may- bve; ianrred,

such parties are partners.” (Moore v. Moore. 599 S.E.2"%467, 460 S.C. 241)

3 Furthermore, a partnership agreement may be implied and without express

intention of the parties.

4. Both parties to the partnership did execute a note and/or mortgage in favor of
Wachovia Bank to secure partnership funds for payment of the costs of construction..

5. Title to the 400 Grover Wilson Road pfopérty was, upon partial completion,
placed in the name of -Partner Alvin Yates, the property was intended as partnership
property. And as such, “property bought with partnership funds, in name of a single

partner, belongs to partnership. (Stephens v. Stephens. 50 S.E.2" 577,213 S.C. 525)

8. However, Larry Yates, as the sole surviving Partner of the Partnership, has a
Partner's “Lien” agéinst the partnership property and, “has the right to insist that the
partnership assets be applied to payment of partnership debts upon the winding up of

the partnership affairs.” (Wolfe v. Hewes, 254 S.E.2d 204)

7. He also has-, “a right to have partnership property applied to payment or
security of partnership debt, in order to relieve him from personal liability.” (Casey v.

Grantham, 79 S.E.2d 735)

8. And, the Plaintiff is the legally authorized person who should be responsible
for the sale of Partnership property, in that, “ubon the dissolution of a partnership by the
death of one ban‘ner, the surviving partner becomes a trustee of the partnership
property for the purpose of liquidating the partnership affairs and as expeditiously as the
circumstances will p‘ermit to convert the assets into cash, pay off the liabilities, adjust
thev equities between the partners, and distribute the remainder of the estate between

himself, as the surviving badner, and the representatives of the deceased partner

according to their respective interests.” (Schenk v. Lewis, 118 S.%125 S.C. 228)



8. In doing SER%ISWFE"#IMFQ% pdu/é}]ﬂ) Martnership realty for

the purpose of liquidation.” (Schenk v. Lewis, 118 S.E. 631, 125 S.C. 228)

9. And, “The surwvmg partner has the r/ght to carry on partnership business,
collect the assets pay creditors, and W/nd up the partnershlp busmess and is

accountable to the deceased partner’s representatives for the latter's share of surplus

assets.” (Crews v. Sweet, 118 S.E. 613, 125 S.C. 303, 29 A.L.R. 43)
10. Furthermore, “a surviving partner is entitled to take and hold as survivor, for
the purpose of administen'ng the co-partnership estate, but after the effects have been

reduced to money, and the debts of the co-partnership paid, the share of the deceased

partner constitutes assets, and belongs to his representative. (Moffatt v. Thomson, 5

Rich.Eq. 155. 57 Am.Dec. 737)

11. And, as pertinent to the issue at hand, “the surviving partner can carry on the

partnership’s business without authority from the 'personal représentative of the

deceased partner.” (Rowell v. Adams, 65 S.E. 207, 83 S.C. 124) .

12. And, «inl this case, where the Purchasers are in d-efault, and where they are
not prepared to pay their full encumbrance of -the contréct of sale, and where Iegal
action is necesséry for foreclosure and/or vacating the property, the Plaintiff, “as the
surviving partner, is the proper party to bring suit for debts due to the partnership and
othef actions affecting the partnership; the representatives of the debeased partner not

- being necessary parties.” (Crews v. Sweet, 118 S.E. 613, 125 S.C. 303, 29 A.L.R. 43)

13. And, “a surviving partner may sue on a note due the partnership, without

joining as plaintiffs the representatives of the deceased partner” (Dial v. Agnew, 6 S.E. _

295,28 S.C. 454)
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THE COURT: This is Larry Yates, plaintiff, and
Alvin Yates, defendant, et al,_Ca§e7NQ:_2008—C3f40i0Q09.7_
Both parties aré here. | ‘

MR. YATES: Yes, Your Honor. Larry Yafes is not
et él. It's Larry Yates as Larry Yates, one plaintiff.

THE COURT: Sir, are you going to be
representing yourself pro se?

MR. YATES: Ivam, Your Honor.

A THE COURT: All right. Then you are Mr. Alvin
Yates? _ |

" MR. HALL: No, Your Honor, Mr. Alvin Yates died
in April 2005. I'm Ronald Hall representing the estate
and would like to make an opening statement to the Court.

THE COURT: All right. We will proceed first
with some brief opening remarks to the Court and then
we'll allow you all to put up your testimony.

I'1l begin with you, Mr. Yates, Larry Yates.

MR. YATES: Thank you, Your Honor.

Your Honor, this dispute from which the case
arose began on or about AprilA16th, 2005, upon the death
of Plaintiff Larry Yates's cousin and business partner,
Alvin Yates.

| The plaintiff claims that the cousins, Alvin

Yates and Larry Yates were partners in a partnership that

was formed for the purpose of purchasing a pre-fabricated
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modular home, four bedrooms, three¥and—a—half baths from

_Signature Building Systems, Incorporated, of St. George,

South Carolina, and then finishing the home's construction
on-site of a building lot in Blythewood, South Carolina,
that was purchased from the Plaintiff Larry Yate's
daughter.

The defendant would claim that there was never
any partnership and that the completed $235,000 house was
built on -- that was built on a lot at 400 Grover Wilson
Rqad in Blythewood, South Carolina, was the sole property.
of Alvin Yates and that the plaintiff, Larry Yates, never
had and does not now have any interest in or rights to the
$235,000 property. And defendant had no intentions of
paying any ofbtherdebts that were incurredlfor‘the
purchase and construction of the $235,000 house.

However, the plaintiff, Larry Yates, will
provide testimony and other conclusive evidence that there 
was a need -- indeed a partnership that existed bétween
Alviﬁ Yates and Larry Yates and that the house and
property was constructed, was paid for with partnership
funds, and therefore tﬁe property did and still belongs to
the partnership. And the plaintiff, Larry Yates, as the
sole surviving partner of the partnership has a duty and a
right to wind up the affairs of the partnership by selling

the partnership property, paying all the partnership
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debts, and then equally dividing the profits, if any,

. between himself andwthe,estate of. the deceased partner, _

"Alvin Yates.

Thank you, Your Honor.

THE COURT: 'okay.‘ All right. I'd be héppy to

hear froﬁ,you; Mr. Hall. o |

| MR. HALL: Your Honor, if it please the Court.

Alvin Yates died on Apriljl6th -2005 © Since he

dled Mr Larry Yates, who is a dlstant cousin. of Alv1n

A Yates, has been trylng to seize the property at 400 Grover

WllSOD Road.ln‘Rlohland County. That property was listed

‘as the sole asset of the'estate'of Alvin Yates.

AiVin Yates died in Lexington County.' His.
estate is probated in Lex1ngton County |

That estate —— ‘that. property at Grover Wllson
Road was the sole asset llsted .

The estate has gone through probate Mr. Yates'
has brought several proceedlngs in probate court in |
Lex1ngton County trying to seize.this property at Grover
Wilson Road. He finally ralsed the issue of this alleged
partnership between he and Alvin Yates and Judge Eokstrom
ruled he did not have jurisdiction to hear that issue
since it involved property in Richland County, and that's
what brought us-to this court today.

In the meantime, the estate proceeded through
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i

the normal procedures. Deeds of distribution were issued
to the heirs, deeding them the property at 400 Grover _
Wilson Road. The final inventory and appraisement was
filed. All the documents were filed with the Lexington
County Probate_Court, and the estate has been closed. So
I'm not really sure why we're here today.

If Mr. Larry Yates is claiming somé alleged
partnership and through this partnership that somehow

gives him the right to seize and have and hold the

- property at 400 Grover Wilson Road, we don't see that.

The prdperty was deeded to Alvin Yates. It was in his.
estate, it was used by Alvin Yates to obtain two mortgages
which were used to -— the funds of which were used to
construct the property, the house at 400 Grover Wilson
Road. | |

So I'm really at a loss as to -- even if a
partnership had been eStablished, how is.that going to
effect the interest of the property at 400 Grover Wiléon
Road?

THE COURT: Okay. So the deéds of distribution
went to whom?

MR. HALL: To the heirs. There were seven or
eight heirs.

THE COURT: Okay. And then, at that time then,

Mr. Yates, did you challenge at all anything in the
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li

htheAproperty.

probated matter?

.. - MR.. YATES:.. Your. Honor, .Mr._Hall is trying. to.. ..
testify that the deeds of distribution didn't go to all
the heirs. 1In fact, the property -— the estate dldn t
even Seil the property. There's records in the estate in

probate court that the house was not sold by the estate.

So if Mr. Hall wants to have someone to testify about what

went on in the estate, that would be fine, but as of'now,
we need to go ahead and see if we can't establish thisr
partnerehip dispute. | |
THE COURT: Okay. Then upon . establlshlng the
partnershlp, what do you contend that would do’> o
'MR. YATES: That will make the property the

property of the parthership and the partnership can sell

THE COURT: But how so will it make the
property, the property of the partnership? '

" MR. YATES: Because of any property that was
built and paid for by partnership funds would be
partnership property.

THE COURT: All right. We'll proceed.

Mr. Yates, you can call your first witoess.

MR. YATES: Your Honor, as you know, it's a
little touchy having to be your own attorney} but I want

to call myself, Larry Yates, as the first witness.
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-9
1 THE COURT: Okay.
.2 MR. YATES: But can I dq a_little bookkeeping
3 “ firét? ~ - o
4 THE COURT: Certainly.
5 | MR. YATES: I have an original document here.
6 May I approach?
7 I have an original document here that has all
8 the exhibits that I had planned to try to get entered into
9 evidence.
10 THE COURT: Okay.
11 MR. YATES:',And I was going to ask the Court if
12 the court.reporter could mark this document as far as
13 marking the exhibits and then I have extra copies for
14 I Mr. Hail and —- | ‘
15 MR. HALL: We're going to object tb a group of
16 exhibits being introduced. if he wants to introduce them
17 during his testimony, then let's look at them as he
18 points - |
19 MR. YATES: That's what I'm going to do.
20 THE COURT: Okay. But give him a copy so he'll
21 || be familiar with Qhat you're trying to get into evidence.
22 (WHEREUPON, Plaintiff's Exhibits Nos. 1-14 were
23 marked for identification only.)
24 LARRY YATES, after being duly sworn, testified
25

as follows:
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THE COURT: All right, sir.
o . DIRECT EXAMINATION -

MR. YATES: All right. As a witness, I'm going
to try to keep my witness different from my motions to the
Court and everything, so I'm going to try to key her in to
what I'm doing. |

And if it please the Court, I have a short,
one-page statement that I would like to read into the
record and then the rest of it is a short introduction of
the evidence.

THE COURT: Okay.

MR. YATES: All right. As a witness, I'm

testifying my name's’Larry Yates and my present address is

612 Ashwood Circle in West Columbia, South Carolina.

I studied engineering at the University of South

.Carolina from September of 1959 through December of 1963.

- Although I did not earn my degree, I worked in the

engineering business in the désign of commercial -- design
of commercial and industrial -- institutional, I'm
sorry -—- building_heating and air conditioning systems, .

including such buildings as the USC Law School and

numerous other large projects throughout South Carolina

and the Southeast.
In 1975, I founded a mechanical contracting

design and build company which both designed and installed
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heating and air conditioning and plumbing systems in many
large projects in the Columbia area, as well as projects
in Savannah, Hilton Head, Myrtle Beach, Aiken, and as far
north as Virginia Beach, Virginia, and as far south as
Macon, Georgia.

During the time that I was in the construction
business -— contracting business, I became involved in
developing a patented process and manufacturing the
equipment that would economically recycle asphalt paving
materials for the rehabilitation of asphalt highways.
Although I was awarded three patents and attracted almost
$3 million in investor money for research and development,
1 was never able té move the compahy into profitable
manufacturing of equipment or §roductién:of recycled
material."'

Afterwards, I became involved with real estate
and renovation and the sale of existing homes and in a
couple of instances, the contracting of new homes. On one
such -- one such project involved a family member's
purchase and construction of a large prefabricated home in
the Lexington‘area. We were able to get the family member
a very large, well-constructed home for considerable less
than the normal market price for similar homes in that
neighborhood.

It was some times after that, after we had
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finished the large prefabricated home for a family member.
that I was. visiting my cousin, Alvin Yates, who lives in-a

retirement -- who lived in a retirement community in Hulon

- Greene, behind Lexington Medical Center. While there, I

received a phone call from the sales agent for the
prefabricated home company that was inquiring if I knew of
anyone that would be interested in purchasing a four

bedroom, three-and-a-half bath, two-story prefabricated

‘home that the company had in inventory because the builder

defaulted on the contract to purchase the home that he was
supposed to build for his clients down on the South

Carolina coast. I told him that I did not know anyone

‘right cff, but that I would ask around and let him know if

anyone bad an interest.

" As soon as I was off the phone, my cousin Alvin
was asking me what the call was all about. I went over
the details that I had been told with him and Be wanted to
know if I thought that he and I could build and finish the
house and be able to sell it and make some money. I told
him I would have to do an estimate before I would be able
to have an opinion one way or the other. He wanted us to
look into it and wanted to go down to St. George, South
Carolina, to see the factory and to look at the house that
we were talking -- that they were trying to sell. I was

not thinking about doing anything with this home. Even
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though I had the builder's license, I did not have the
necessary money for financing a speculative project of
that size.

Anyway, we went over the estimates and visited
the factory and checked out the prefabricated home thét
was . for sale and decided to proceed with é partnership to
purchase and construct the home. Alvin was delighted to
be involved in the building development and never missed a
chance to tell all of his family and friends about what he
was doing.

MR. HALL: Your Honor, we're going to object to
any.testimony regarding what Alvin Yates said under the .
déad man's statute.

THE COURT: Sustained. ‘

MR. YATES: As a further witness, I am familiar
with the facts and circumstances involvinérthe partnershié
that existed between partners Alvin -- between Larry A.
Yates and Alvin Yates and with the financing and’
construction of the partnership property located at 400
Grover Wilson Road in Blythewood, South Carolina, a
picture of which is shown on the cover of this document as
it was in 2007. And I hereby certify that the copy of the
project partnership agreement under which the home was
constructed, as evidenced by -- herein as Exhibit 1, is a

true copy of the partnership agreement that was entered

65




TRIAL TESTIMONY (Larry Yates Direct Examination by Mr. Yates) 14

10
11
12
13
14
15
ie
17
18
19
20
21
22
23
24

25

ﬂ

into on July 5th 2003, between Alvin Yates and Larry

.Yates.. ) .o

Some of the specifics of the agreement include
(1) plans to purchase a four bedroom, three-and-a-half
bath modular building home from SYstem Building -—- from
Signature Systems, Incorporated, located in St. George,
South Carolina; (2) plahs to construct the home on a
permanent brick foundation on a lot of land located in
northeast Richland County at 400 Grover Wilson Road 1in
Blythewood, South Cérolina; (3) plans to pay approgimately
$79,000 for the prefabricated home including delivery for
the house and garage packages and dry-in set for tﬁe
house; (4) plans for obtaining financing for the purchase
of the home and payment of all necessary. on-site
materials, equipment, and labor to complete the house for
occupancy; (5) plans for marketing and sale of the
house -- sale of the completed home; (6) plans for Larry
Yates to keep —- for partner Larry Yates to keep and
report a full énd'accurate accounting of all project
expenditures, and; (7) plans for the proceeds of the sale
of the property to first be applied to the payment of the
partnership debt, and lastly to the payment of profits to
the partners.

And as a plaintiff, I move that this partnership

- agreement, along with the plaintiff's affidavit testimony
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1 || and case law as to Exhibit No. 1, be entered into evidence
2 as Plaintiff's Exhibit No. 1. S o

3 THE COURT: Okay. Mr. Hall, any objection?

4 MR. HALL: No objection.

5 “ | THE COURT: Okay.

6 . (WHEREUPON, Plaintiff's Exhibit No. 1 was

7 - admitted into evidence.)

8 THE COURT: That will be your first exhibit.’

9 Okay. And that'slthe_project partnership agreement?

10 MR. YATES: Yes, ma'am.

11 THE COURT: All right.

12 || - MR. YATES: So we don't have to mark them now?
13 | THE COURT: The court reporter will mark it in a
14 moment. Okay. |

15 | 'MR. YATES: Okay.

16 THE COURT: You'&e got this as a document tﬁat
17 || has Exhibits Nos. 1 through 14 right hdw. But I assume
18 " you're going to talk about the rest of them.

19 "MR. YATES: Yes, I am.
20 THE COURT: So right now only one is in

21 evidence.

22 MR. YATES: Thank you, Your Honor.

23 Now testimony as to Exhibit No. 2.

24 : ’ As a witness, I am testifying that the partners
25 || did apply for and receive a prime equity line of credit

i
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secured by residential property belonging to Alvin Yates,
logated_at 612 Ashwood Circle, in West Columbia, South
Carolina, in an .amount of $139,100 from Wachovia Bank for
the expressed purpose of purchasing partnership property
that would become 400 Grover Wilson Road home and
property. That the note securing the prime equity line of
credit was executed and signed by both partners Larry
Yates and Alvin Yates on July 21st, 2003, as evidenced by
Exhibit No. 2, which I hereby certify to be a true copy of
the Wachovia Bank National Association's Prime Equity Line
of Credit Agreement and Disclosure Statement.

And as the plaintiff, I move that this note and
credit agreement, along with the plaintiff's affidavit
testimony and caée law as Exhibit No. 2, be entered into
evidence as Plaintiff's Exhibit No. 2.

THE COURT: Any objection? |

MR. HALL: We object to that,. Your Honor,

because if you look at the exhibit, there's no signature

page or anything there that would -- probate page or
anything, nor is there any indication that that document's
ever been recorded in the public records of Richland
County.

THE COURT: Okay. It's got a signature only of
Alvin Yates on here. Well, it's got both. I'm sorry,

it's got Alvin Yates and Larry Yates on there.
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MR. HALL: You're looking at Exhibit 27
- . THE COURT: Exhibit 2, that's the Wachovia Bank .
National Association Prime Equity Line of Credit.
MR. HALL: Mine doesn't have a signature page.
Your's has a signature?
I know their names are on the first page, but --

MR. YATES: That's probably just a mistake. I'm

SOorry.
MR. HALL: I don't have that éage.
' THE COURT: Okay.
MR. HALL: But as I said, I do object to it
because it's not been -- there's no indication it's been

recorded in the public records in Richland County.

MR. YATES: May I show Mr. Hall the page?

THE COURT:‘ sure. |

MR. HALL: I see why it hasn't been recorded.
All this is, is a note. 1It's not a mortgage.

THE COURT: Right.

MR. HALL: Your Honor, I don't mind him
introducing that.

THE COURT: Okay. That will be moved into
evidence as well.

(WHEREUPON, Plaintiff's Exhibit No. 2 was

admitted intq evidence.)

MR. YATES: Now testimony as to Exhibit No. 3.
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- partnership did use partnership funds secured from

As a witness, I am testifying that the

Wachovia Bank for the intehded purposes of purchasing
partnership property consisting of a four bedroom,
three-and-a-half bath modular Building System home from
Signature Building Systems, Incorporated, of St. Gedrge,
Squth Carolina, as evidenced by Exhibit No. 3 which I

hereby certify to be a true copy of the final invoice

dated August 5th, 2003, from Signature Building Systems in

the amount of $75,762.29.

As the plaintiff, I move that this final invoice
for the purchase of partnership property, along with
plaintiff's affidavit testimony and case law as to Exhibit
No. 3, be éntered into evidence as Plaintiff's Exhibit
No. 3. | |

MR. HALL: We'd object to that, Your Honor, on
the grounds that the exhibit I'm‘looking at, Exhibit
No. 3, says that something was sold to Larry Yates. Alvin
Yates's name doesn't appear anywheré on here, nor does it
say basically what this is. I'm not sure what this is
from the invoice, what it's for. I see it is for
$75,762.29, but what that's for, I don't know. And, as I
said, Alvin Yates's name appears nowhere on here, nor does
any alleged partnership name appear anywhere on here. It

seems that something was sold to Larry Yates.
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THE COURT: Do you want to explain, sir?

MR. YATES: Yes, ma'am. Yes, Your Honqr.

In the partnership agreement itself, the reason
for the partnership was to purchase the prefabricated home
built in the factory in St. George, South Carolina. And

if you look at the partnership agreement, No. 3, as per

the contract with Signature Building Systems, the house

and garage package will cost the partners approximately
$79,000 which includes delivery of the home and garage
package and dry-in set for the house. So this $79,000 is
consistenﬁ with what the purpose of the partnership
agreementf | |

And that was the main part of —- that was all
the components. They brought it in on five different

trailers. This house was already constructed in St.

‘George and it was delivered to the site in Blythewood on

five different big haulers, and that was the cost of it.

THE COURT: I'll accept it based on that limited
testimony for its use. |

MR. YATES: Thank you, Your Honor.

(WHEREUPON, Plaintiff's Exhibit No. 3 was

admitted into evidence.)

MR. YATES: Just a note about the invoice was

this started out as a -- when they called about it, it was

a discounted invoice because it had already been sold to
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someone else, and the reason that my name is on it is I
was the one that dealt with thg company for the home that
belonged to our family member and the salesman knew mé énd
called me about the house and that's the reason it's in my
name, but Alvin Yates and myself,‘we went down there and
looked at everything and decided to go ahead and buy it.

Now, Exhibit No. 4 is a copy of the Wachovia
check that was written the same day that we closed the
loan and it was for the péyment of that invoice. So as a
witness -- now the testimony is Exhibit No. 4.

- As a witness, I'm testifying'that tﬁe
partnership did use the partnership funds secured from
Wachovia Bank for the payment of Signature Building
Systems' final invoice by way of a wire-transfer advanced
payment of $8,000 as a production deposit and by way of a
$67,762.29 Wachovia Bank official check No. 34 —- I'm
sorry, 354081369 madé payable to Signature Building
Systems, Incorporated, with remitter as Larry and Alvin
Yates as evidenced by Exhibit No. 4, which I hereby
certify to be a true copy of Wachovia Bank's official
check dated August 18th 2003, in the amount of $67,762.29.

As the plaintiff, I move that this Wachovia Bank
official check made payable to Signature Building Systems
with.Larry and Alvin Yates as remitters, along with the

plaintiff's affidavit testimony and case law as to Exhibit
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No. 4, be entered into evidence as Plaintiff's Exhibit
No. 4. .

THE COURT: Any objection?

MR. HALL: No, ma'am.

THE COURT: Okay. It will be so admitted.

(WHEREUPON, Plaintiff's Exhibit No. 4 was

admitted into evidence.)

MR. YATES: Thank  you.

Now testimony as to Exhibit No. 5, which is a
deed whére the title to the lot was deeded to Alvin Yates
frém D.L. Wilson. And now ﬁestimony as to Exhibit No. 5.

As a witness, I am testifying that the
partnership did use partnership funds secured from
Wachovia Bank for the purchase of a éarcel of land
contaiping 1.217 acres from D.L. Wilson, daughter of

partner Larry A. Yates, for which the partnership paid

U$5,OOO for the transfer of the property into partner Alvin

Yates's name in exchange for cash payment of $5,000 and
prqmise of payment of an additional $16,200 from the
proceeds of the sale of the partnership property, as
evidenced by the Exhibit No. 5, which I certify to be a
true copy of the title to real estate where D.L. Wilson
transferred title to the 400 Grover Wilson Road property
to Alvin Yates, even though she had not been paid the

balance of the $16,200, which still remains unpaid.
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As the plaintiff, I move that this title to real

~estate, along with the plaintiff's affidavit testimony and

case law as to Exhibit No. 5, be entered into evidence as
Plaintiff's Exhibit No. 5.

THE COURT: Any objection?

MR. HALL: Well, yes, ma'am. Before we enter
that, I would like ask Mr. Larry Yates a few questions
about this Exhibit No. 5.

THE COURT: Okay.

MR. HALL: Mr. Larry Yates, you keep referring
to. this as partnership funds and partnership property.

But is it not true, sir, that your‘Exhibit No. 5 says that
this is a deed fiom D.L. Wilson to Aivin Yates?

MR. YATES: Yes,‘it does. |

MR. HALL: Do you see anywhere in theré where it
refers to this beiné partnership property?

MR. YATES: No, it's not. It doesn't réfer to
partnership property.

" MR. HALL: Tt doesn't refer to that?

MR. YATES: No, sir.

MR. HALL: Do you have a check for -- a copy of
the check for $21,200, that was paid to D.L. Wilson?

MR. YATES: It wasn't paid to D.L. Wilson.

‘There was only $5,000 paid to D.L. Wilson.

MR. HALL: Well, do you have a copy of a
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settlement statement showing that only $5,000 was paid?
MR. YATES: No, I don't have that. -

MR. HALL: Do you have anything showing that a
claim was ever made by D.L. Wilson against the property or
against you or against Alvin Yates by D.L. Wilson for the
balance of $16,200?

MR.'YATES: i don't have that.

MR. HALL: Nothing?

MR.'YATES: No,. sir.

MR. HALL: No objection to the deed being
introduced into evidence.

THE COURT: ‘Okay.

(WHEREUPON, Plaintiff's Exhibit No. 5 was

admitted'into evidence.)

MR. YATES: One thing I wanted to point out is
that, as we go through these exhibits, you will note that
the house, the invoice for the house was dated August 5th,
2003, and the house was delivered shortly thereafter and
set on the lot which was still in the name of D.L. Wilson.

it was not until a later date -- it was not
until the end of October of 2003 that the deed was |
actually delivered to Alvin Yates for the partnership.

So the house was already constructed on the lot
of land with money that had been purchased from Wachovia

Bank, which the partners borrowed for building the house.
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SO at the least, the only thing that would be belonging to
Alvin Yates as far as title is concerned is_the;th of
land.

Now testimony as to Exhibit No. 6.

As a witness, .I am testifying that the
partnership did use partnership funds secured from
Wachovia Bank for the intended purpose of clearing-of land
for house and yard by Robert Hildreth Land Cleéring
Company, as evidenced by Exhibit No. 6, which I certify to
be a true copy of the service contract and invoice of
July 14th, 2003, in the amount of $900, and a payment of
same by Al Yates and Larry Yates Construction‘Account .
Check No. 0093, dated July 17th, 2003, and made payable to
Robert Hildreth Land Cleéring Company in the amount of
$900. |

Aé the plaintiff, I move that this service
contract, invoice and cheék, along with the plaintiff's
affidavit testimony as to Exhibit 6, be entered into
evidence as Plaintiff's Exhibit No. 6.

MR. HALL: Your Honor, if it please the Court,
we object to that. If the Court will refer to the exhibit
which Mr. Larry Yates is trying to introduce into
evidence, on Robert Hildreth's Land Clearing Service
contract, my copy says that this work was done on the 300

block of Grover Wilson Road, Ridgeway, South Carolina, not
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400 Grover Wilson Road, even though the check says it was
issued for 400 Grover Wilsbn_Rpad.

MR. YATES: Your Honor, this waé élear laﬁd,r
there wasn't any -- the block numbers hadn't,evén been
assigned when they cleared this land, so the nearest
address to that is 322 Grover Wilson Road and this-was
right»next to it, so we had no way of knowing that -- or
Mr. Hildreth had no way of knowing that the address'was
going to be 400 Grover Wilson Road rather than 300.

THE COURT: The check is dated three days later,

though, with 400 Grover Wilson Road. So what changed?

MR. YATES: We went to the county and probably
got the.sepﬁic'tank permit and they assign-addresses at
that point.

THE COURT: Okay. I'1l overrule. I'll.allow it
in based on that explanation. |

MR. YATES: Thank you, Your Honor.

(WHEREUPON, Plaintiff's Exhibit No. 6 was

admitted into evidence.)

MR. YATES: Now testimony as to Exhibit No. 7.

As a witness, I am testifying that the
partnership did use partnership funds secured from
Wachovia Bank for the intended purpose of pu;chasing

concrete block products as evidenced by Exhibit No. 7,

which I certify to be a true copy of the sales ticket of
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Southeastern Concrete Block Products,vaated July 29th,
2003, in the amount of $642.60, and of payment receipt pf
same by Al Yates and Larry Yates Construction Account
Check No. 0098, dated July 28th, 2003, and made payable to
Southeastern Concrete Products in the amount $642.60.

As the plaintiff, I move that the sales ticket
and payment receipt, along with the plaintiff’'s affidavit
testimony as to Exhibit No. 7, be entered into evidence as
Plaintiff's Exhibit No. 7.

MR. HALL: No objection;

THE COURT: Okay. It's-going to be admitted.

’MR. YATES: Thank you, Your Honor}

(WHEREUPON, Plaintiff's Exhibit No. 7 was

admitted into evidence.)

MR. YATES: Now testimony as to Exhibit No. 8.

As a witness, I am testifying that the
partnership did use partnership funds secured from
Wachovia Bank for the intended purpose of purchasing
various.other maferiéls for the preparation of brick and
block foundation which included the following: 20.93 tons
of stone costing $329.65, and one load of masonry sand
costing $150 from Cripple Creek Corporation with
respective payments by way of Al Yates and Larry Yates
Construction Account Checks No.~0099 and 1001, aﬁd invoice

acknowledgment from Carolina Ceramics for brick and mortar
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costing $1,057.77, and Hardaway Concrete Company for
pre-mixed concrete costing $926.10, and paiq by Al Yates
and Larry Yates Construction Account Check No. 1027, each
of which I certify to be true copies.

As the plaintiff, T move that these invoices
with payment notes, along with the affidavit testimony as
to Evidence No. 8, be. entered into evidence as Plaintiff's
Exhibit No. 8.

MR. HALL: No objectiqn.

THE COURT: Okay. Admitted.

(WHEREUPON, - Plaintiff's Exhibit No. 8 was

admittéd intervidence.)

MR. YATES: Now testimony as'to Exhibit Né. 9.

As a witness, I am testifying that the
partnership did use partnership funds secured from
Wachovia Bank for the intended purpdée of crane rental
from White Crane Company for unloading and setfing various
sections of the prefabricated home that the partnership
purchased from Signature Building Systems as evidenced by
White Crane Company Work Order No. 002034, Revised Invoice
6293,_dated August 22nd, 2003, for an adjusted price of
$900, and payment by Al Yates and Larry Yates Construction
Account Check No. 1020, dated August 29th, 2003, which I
certify to be true copies of the work order, revised

invoices, and Al Yates and Larry Yates Construction
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Account Check No. 1020.
As the plaintiff, I move that the work order,
reviSed invoice, and Al Yates and Larry Yates Construction
Account check, along with the plaintiff's affidavit
testimony as to Exhibit No. 9, be entered into evidence as
Plaintiff's Exhibit No. 9.

THE COURT: Any objection?

MR. HALL: No objection.

THE COURT: Okay. It will be sé admitted.

MR. YATES: Thank you, Your Honor.

(WHEREUPON, Plaintiff's Exhibit No. 9 was

admitted into evidence.) .
MR. YATES: Now testimony as to Exhibit No. 10.

~As a witness, I am testifying that the

partnership did use'partnershipvfunds secured from

- Wachovia Bank for the intended purpose of vinyl siding

installation by Steve McAtee as evidenced by fax message
from Larry A. Yates, L.A. Yates and Associations
accounting for labor amount due and payment thereof by Al
Yates and Larry Yates Construction Account Check No. 1025,
dated September 6th, 2003, in the amount of $212, which I
cértify to be true copiés of the fax message and Check

No. 1025.
As the plaintiff, I move that this fax message

and Check No. 1025, along with the plaintiff's affidavit

80




TRIAL TESTIMONY (Larry Yate;ﬁi Direct Examination by Mr. Yates)

29

1|

10
11
12
13
14
15 |
16
17
18 |
| 19
20
21
22
23

24

testimony as evidenced in Exhibit No. 10, be entered into
evidence as Plaintiff's Exhibit No. 10..

MR. HALL: No objection.

THE COURT: Okay. It will be so admitted.

(WHEREUPON, Plaintiff's Exhibit No. 10 was

admitted into evidence.)

MR. YATES: Now testimony as to Exhibit No. 11.

As a witness, I am testifying that as required
by Item No. 6 of the partnership agreement between Alvin
Yates and Larry Yétes, bartner‘Larry Yates did keep a fullx
and accurate accounting of éll proiject expenditures as
evidenced by Exhibit No. 11, which includes a summary
sheet with 25 itemized account numbers and names and
estimates of expected Eosts and‘spent—tofdate totals as
calculatéd ffom lists df;individual invoices on the
following pages, all of which I hereby certify to be a
true accounting of the uée of partnership funds for the
construction of property -- of partnership property
located at 400 Grover Wilson Road in Blythewood, South
Caroliha.

As the plaintiff, I move that this partnership
accounting, along with.the plaintiff's affidavit testimony

and case law as to Exhibit No. 11, be entered into

‘evidence as Plaintiff's Exhibit No. 11.

THE COURT: Any objection?
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MR. HALL: No objection.

THE COURT: Okay. That will be so admitted.

(WHEREUPON, -Plaintiff's Exhibit No. 11 was

-
admitted into evidence.)

MR. YATES: Thank you, Your Honor.

Now testimony as to Exhibit No. 12.

As a witness, I am testifyihg that partner Alvin
vates did take an active part in the day—to—day operation
of the partnership as evidenced by invoice charges to
Alvin Yates miscellaneous, under Accounting Code No. 24
and individual‘invoices listed under Accounting Code
No. 24, including expenses for weekly breakfast meetings
held at Lizard's Thicket Restaurant and dinner meetings at
Macaroni Grill for the purposé of discussing partnership
business and various charges for gas for travel to and
from the partnership job site at 400 Grover Wilson Road in
Blythewood, South Carolina, which I hereby certify to havé
peen true business expenses charged to the Alvin Yates
miscellaneous account.

Now, as the plaintiff, I move ﬁhat this Alvin’
Yates miscellaneous accounting, along with the plaintiff's
affidévit testimony and case law as to Exhibit No. 12, be
entered into evidence as Plaintiff's Exhibit No. 12.

THE COURT: Any objection?

MR. HALL: I'm going to object to that. Who
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drew this thing up?
THE COURT: Do you-want-to explain?
MR. YATES: This is the accounting that I kept
on a daily basis, and these are all the invoices.
THE COURT: This is referring to Exhibits 11
and 127
MR. YATES: No, I'm so£ry. This is —-- yes,
il is all of the accounting. And this, Exhibit No. 12, is

just taking -- it's the same front page, which ié the

totals, and if you look down at the bottom of that page,

it's Ttem No. 24 is Alvin Yateé miscellaneous -- it's an
account for Alvin Yates miscellaneous. And it was
estimated to cost $1,000, aﬁd it cost $3,925. And if you
look at the next pages, under No. 24 -- '

THE COURT: Okay. In Exhibit 12,4I only have
two pages. |

MR. YATES: That's right. Look at the second
page. And if you go down to No. 24, it says, "Gas, Al
Yates, Union 76; No. 24, Gas, Al Yates, Exxon; 24,
Macaroni Grill dinner meeting; 24, Office Depot file
supplies.”

THE COURT: This accounting was done by whom?

MR. YATES: This was done by Larry Yates as
called for by the partnership agreement.

THE COURT: Okay. Overruled. Okay. It will be

83



TRIAL TESTIMONY (Larry Yates Direct Examination by Mr. Yates)

.10

11
12

13
14
15
16
17
18
19
20
21
22
23
24

25

32

entered.
MR. YATES: Thank you, Your Honor. . s

(WHEREUPON, Plaintiff's Exhibit No. 12 was

admitted into evidence.)

MR. YATES: Now testimony as to Exhibit No. 13.

As a witness, I am testifying that the
partnership did use partnership funds secured by Wachovia
Bank for reimbursing partner Alvin Yates for personal
monies that he had contributed to the partnership
construction account as evidenced by partner Larry Yates's
April 29th, 2004, letter of accdunting which itemizes
various contributions totaling $4,566.81 and payment of
same to partner Alvin Yates by Al Yates and Larry Yates
Construction Account Check No. 1053, which I certify tovbe
true copies of the-April 29th, 2004, letter of accounting
and Al Yates and Larry Yates Constructién Accouﬁt Check
No. 1053. |

As the plaintiff, I move that this accounting of
partner Alvin Yates's contributions to the partnership
construction account and the Alvin Yates and Larry Yates
Construction Account Check No. 1053, along with the
plaintiff's affidavit testimony and case law as to Exhibit
No. 13, be entered into evidence as Plaintiff Exhibit

No. 13.

MR. HALL: No objection.
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THE COURT: Okay. That will be entered.
(WHEREUPON, Plaintiff's Exhibit No. 13 was
admitted into evidence.)

MR. YATES: Now testimony as to Exhibit No. 14.

As a witness, I am testifying that the
partnership did receive an evaluation appraisal of the
partnership property, as of July 20th, 2004, from
Certified Appraisal Services, Incorporated, which gave an
evaluation.of the value of the partneréhip property of the

| four bedroom, thfee—and—one—half bath home and 1.2 acre

lot at 400 Grover Wilson Road, Blythewood, South Carolina,
to be $235,000.

As the plaintiff, I move that this $235, 000
appraisal of the partneréhip property located at
400 Grover Wilson_Road ip Blythewood, South Carolina,
along with the plaintiff's affidavit testimony and case
law as to Exhibit Nb. 14, be entéred into evidence as
Plaintiff's Exhibit No. 14.

MR. HALL: No objection.

THE COURT: Okay. It will be so admitted.

(WHEREUPON, Plaintiff's Exhibit No. 14 was

admitted into evidence.)

MR. YATES: Your Honor, would it be appropriate

if I made a motion to enter this whole book as Exhibit

No. 15, which includes an original affidavit testimony?
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THE COURT: Okay. So the affidavit testimony at
the beginning would be your Exhibit 15, ;s that what
you're indicating?

MR. YATES: Yes, ma'am.

THE COURT: Okay. Any objection?

MR. HALL: No objeétion.

THE COURT: Okay. Madam Court Reporter, those
list Exhibits 1 through 14 and then the first part would
be Exhibit 15.

(WHEREUPON, Plaintiff's Exhibit No. 15 was

marked for identification and received into |
- evidence.)

THE COURT: All right. You can continue.

MR. YATES: Just as teétimony, I would just like
té say that} you khow, this‘was an endeavor between Alvin
Yates and Larry Yates as a paftnérship; and he was very
involved. He was elderly in age, but he was in good
health when he started this partnership and built this
house. And unfortunately, it took longer to build and
longer to sell than what we had anticipated and his
untimély death has put us into this situation that we're
in now with the dispute with his estate.

But there is no question that, you know, our
intention was to build this house as a partnership and was

to sell the house and to split the money —— to pay the
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1 || bills and split all the money, and that was the original
2 ||. intent of the partners that consisted. of .Larry Yates, - -
3 myself, and Alvin Yates.

4 That's all I have for this witness.

5 | THE COURT: Okay.
6 | CROSS-EXAMINATION

7 BY MR. HALL:

8 Q Mr. Larry Yates, you have been using that phrase

9 "partnership" and "partnefship agreementV and "partner"

10 quite lucratively during your testimony.

11 Do you have any independent document éhowing any
12 classification as a partnership other than your testimony?
13 Do you. have any copies of checks saying Alvin Yates, Larry

14 Yates partnership? Do you have anything you filed with
15 || the Secretary:of State? Do you have anything saying that
16 there was a partnership between AlVin.—— other than the

17 document which you yourself drew up? Anything?

18 A Mr. Hall, in South‘Carolina partnership law, you can
19 have a partnership. You don't have to have a document

20 with the Secretary of State, you don't even have to have a
21 || document. You just have to ha&e an intent to do a job

22 together as partners, then you have a partnership. And as
23 a learned counsel of law, I'm sure that you understand .

24 that, as far as --

25 Q You have nothing, right? You have nothing?
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A I have a book full of evidence that Alvin Yates and

-Larry‘Yates_had a partnership and intended to have a

partnership to build this house.

Q Well, let's look at your book. Look at Exhibit 1.
Did you tender Exhibit 1? Would you read paragraph four
of Exhibit 1 for me, please? |

A It is agreed that the project will be financed by
partner Al Yates mainly from funds borrowed from-his line
of credit equity line with Wachovia Bank. Day-to-day
expenses will be paid from Alvin Yates's Bank of America
credit card account or from partner Alvin Yates's

Providian credit card account or from Alvin Yates and

Larry Yates Construction»Account. Payment'or

reimburSement of expenses paid from these or other
accounts would be made from pértner Alvin Yates'é Wachovia
liné of credit equity line from the proceeds of the sale.
Q So what you're introducing, or what you have

introduced as Exhibit 2, you refer to as Alvin Yates's

. account?

A All right.

Q Alvin Yates's account, not a partnership account,
Alvin Yates's account?

A. I can explain that.

Q In your partnérship agreement that you drew up --.

A Yes, sir.
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Q —— where does it say anywhere in this partnership

agreement, Mr. Yates, that you are contributing anything?

Anything?

A The partnership agreement says, you know, that I'm
doing —-

Q Well, please point fhat out to me where it says --

A Well, I have a contractor's building license and I --
0 Please point that out to me where it says you are

contributihg somethingi
A The partnership agreement is what it is,»
Q Please point,if out to me where you are contributing
something to this.
A It says, "It is further agreed that partﬁer Larry
Yates will keep a full and accurate‘accounting of all
project expenditures and will provide weekly reports to
this accounting."

And fhen it says, when it comes down to Item
No. 7, it says, "First payﬁent of closing costs and other
costs of the sale, including selling commissions to
partner Larry Yates Real Estate Services, Bob Mandel's
Real Estate Advocates or other selling real estate
company .

Next, the payment of Wachovia Bank loan for the
cost of the home.

The next payment for the cost of| the lot to D.L.
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Wilson.

Next, rgpaymentrqf Wachpvia Bank loan or credit
card for the cost of construction and site impro&ements.

Next, venture capital payment to partnér Alvin
Yates.

And finally, repayment of any remaining balance
on Wachovia Bank loan attributed to or owned by partner
Larry Yates, Z0,000.

Q But it said that that loan is Alvin Yates's loan?

A All right. If you let me explain.

Q I will, please. |

A When we drew up the partnership agreement, Alvin
Yates had'a loan at Wachovia for about $60,000, alline of
credit loan. When we got in -- once we got the
partnership égreement and looked at the cost and went to
buy the house, we needed more money.than that, so both of
us went to Wachovia Bank éﬁd got a new loan. -So the new
loan was only taken out in July of 2003 énd it was for the

partnership and it was taken out by Larry Yates and Alvin

Yates.
Q Well —-
A So my name was on the note and I was responsible for

paying half of the note. So I contributed half of the
money that was --

Q But who actually wound up paying that, Mr. Yates?
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A Who ended up paying it?
Q It was Alvin Yates, right?
ff A No, sir. It hasn't been paid.
Q I will show you two documents here and ask if you
recognize these documents. |
A So these documents were, if I'm reading them right --
Q They're mortgages, right?
A I don't know what these are.
First of all, this documentlis the one I was
telling you about. That was —--
Q No, don't tell me yet. Do you recognize these
I documents? | |
I A I can identify this oné. I'm not sure what this one
is. | |
Q | You're in real estate, Mr. Yates, and you don't know

a mortgage when you see one?
A I see a mortgage on this.
This mortgage is the mortgage that Alvin Yates

- had when we signed the partnérship agreement. It was paid

off when we got the new loan. This mortgage was no longer

any good and the mortgage that belonged to —- the note

that belonged to Alvin Yates épd Larry Yates together as

partners took its place.

Q The note that you referred to in your partnership

agreement as solely being the note of Alvin Yates, 1is
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1 that the note you're talking about?
2 I A This is the one in the partnership agreement.
3 Q These are two mortgages, right? o
4 A I don't know if this is -- these are different dates
5 This is 2002, this is 2004. This is a different deal all
6 together. This is a mortgage --
7 Q That's the mortgage on 400 Grover Wilson Road?

A No, this is not the Wachoﬁia -
9 Q No, no.
10 A It's not the Wachovia note.
11 MR. HALL: All right. I'd like to mark these as

12 Defendant's 1 and 2.

13 MR. YATES: Wait a minute.
14 | | MR. HALL: Do you object?
15 | MR. YATES: IAobje(:t.

16 MR. HALL: Fiﬁe;

17 MR. YATES: For right now.

18 BY MR. HALL:

19 Q Mr. Yates, do you remember me taking your deposition?
20 A I do.

21 Q April 17th, 20087

22 || A I don't reﬁember what date it was, but I remember the
23 deposition.

24 Q Let me show you that deposition. Referring here to

25 ” page 24, line 17, and just start reading right there.

92



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TRIAL TESTIMONY (Larry Yates Cross Examination by Mr. Hall)

41
A That's what you want me to read?
- Q Line 17. The line numbers are on your left.

A "Do you know why we would have deeded this —- why he
would have deeded this --" Line i7.
Q Just keep reading.
A " property at 612 Ashwood Circle to himself'and his
wife -- and your wife with the right of survinrship?

Because he wanted me to have the property.

Did your wife pay any consideration for .this
property? | ’

I think she paid $5 or something.

Well, and it says assumption of $139, 000
mortgage."
Q ' Exactly. Turn the pége, blease, continue. . That's

right, you'fe on the right page.
A Well, it says up here, "the assumption of the
$139,000 mortgage."

Q That your wife assumed that mortgage?

A "I did that, too.

'So with the mortgage on it?
Yes, the mortgage that we built the house out

there on that with."”

Q Go ahead, continue.
A "The mortgage that Mr. Yates took out from First
Citizens?
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No, the money that we used out of the Wachovia
account to build the house."
Q Go ahead.
A Well, I —-
Q That's your testimony. I'm asking you to read your
testimony, sworn testimony here. Just read that page.
A "So the mortgage -- so with the mortgage on it?.
Yes, the mortgage that we built the house out
there on with. | | |
The mortgage that Mr. Yates took out with First
Citizens?
| No, the money that we used out of the Wachovia
account to build the house.
All right: Do you have a —-- well, let's get
this strgight then. A mortgage was taken out on 612

Ashwood Circle to build the 400 Grover Wilson Road

property?

Correct."
Q That's your answer, correct?
A Right.

"In addition, Defendant's Exhibit 2, another
mortgage was taken out for $100,000 from First Citizens

Bank?
Right."

Q That's your answer, right?
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Yes.
"So we're saying a total of $239,000 in loans?
'That's what the property appraised for.

Now, some of that 139,000 was Alvin's money

before we did the partnership, so about 40,000 of that was

his,

so the rest of it was on the home.

So- what about the, say, 200,000 of the money

, that we got from both places for the house which we got

and the house appraised for 235,000."

Q

So it's these two mortgages, one on Ashwood Circle

and then one with First Citizens, that you testified at

your deposition were used to build the house on Grover

Wilson Road?

A

N ol R e

Cotrect.
Okay. Those two mortgages?
I mean part of both of those two mortgages.

Other than the 40,000 that went back to Alvin Yates?

‘Well, we didn't use all the 100,000 on the house.

MR. HALL: Again, I'd ask that this be marked as

Defendant's Exhibit 1 and 2.

MR. YATES: I object.

THE COURT: Okay. What's the basis of the

objection?

MR. YATES: I mean, he needs to have somebody

here to identify what these are.
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44
BY MR. HALL:
Q You can't identify them as mortgages?
A I can't identify those as far as —- under what
context? I don't know.
Q You've already testified in your deposition that you
knew what they were. They were made exhibits to the
deposition.
A Well, I mean, that's fine. I just want to make sure

that, you know, the Court understands what they are.

The first one is an old mortgage that was
obsoleté about - three weeks after we did the partnership
agreement because this was not going to be enough money to
build the house, and it was only for 106,000.

| Did you change mortgages?
Q No, we didn't change mortgages. That's the same two
mortgages. One is the mortgage oh Grover Wiison RoadAand
one is the mortgage on Ashwood Circle that you testified
in your deposition that the money was used to build the
house.
A Yes, this is the mortgage that --
Q . Now, are you going to perjure yourself and change
your testimony now?
A Well, I was looking at this date wrong. It looked
like this date was —-

Q - But you've already read in your deposition when you
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testified this money was used to build the house.
A This mortgage goes along with this note; with
No. 2 —- with Exhibit No. 2. This is the mortgage that

goesvalong with this note.

0] Mr. Yates, are you in the real estate business?
A I am.

Q Have you ever done anything in real estate?
Anythiﬁg?

A I have done a lot.

Q All right. Will you read the caption on this exhibit
that you're referring to? What does that caption say?
A It says: "Wachovia Bank National Association Prime

Equity Line of Credit Agreement and Disclosure Statement."

Q Prime Equity Line of Credit Agreementvand Disclosure
Statement?
A Yes.

Q Does that say anything about a mortgage?

A No, but every note has a mortgage. You don't give

- anybody $139, 000 —-

Q Does it say anything in that document about it being

secured by a mortgage?

A I'm sure it does.

Q Where?

A Well, it's a long document, but I think --
Q

Well, you introduced it into evidence.
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A Well, the bank is nof going to loan $139,000 without
having it secured. _ A )
Q Well, I respectfully Submit; Mr. Yafes, you can't say
what the bank is going to do.
A I've just never -—- I've never known‘of a bank writing
a note and to loan somebody money and'not securing the
note with a mortgage.
Q Do you know of any lawsuit by Wachovia Bank to
collect on this note that you have introduced as evidence?
Yes, I do.
Where?
It'was in foreclosure.

What was in foreclosure?

A

Q

A

Q

A This morﬁgage.
Q ‘That mortgage?

A Yes.

Q But that's not 400 Grover Wilson Road. That's the
mortgage your wife assumed.

A This is the mortgage on -- in the partnership
agreement, the mortgage on 612 Ashwood Circle.

Q Which you testified in your deposition your wife
assumed that mortgage?

A And it still was assumed. .

Q So it couldn't have been anything paftnership, right,

your wife assumed it?
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A Yes, it is in the partnership. It was partnership
debt.
Q What about this mortgage on Grover Wilson Road? ‘Was

that partnership debt? .

A Some of it was, yes.

Q Some of it was?

A Yes.

Q All right. So you know about these two mortgage?
A Yes, I do.

MR. HALL: All right. Introduce them as
Defendant's Exhibit 1 and 2.

THE COURT: Okay. |

(WHEREUPON, Defendant's Exhibits Nos. 1-2 were

marked for identification and received into

evidence.)
BY MR. HALL:
Q Mr. Yates, you submitted various documents here from

various contractors. Do you have a copy of a bill of
lading or receipt, delivery receipt or anything from any
trucking company saying that this house was delivered to
400 Grover Wilson Road?

A I may have. Well, it's in the invoice.

Q I know there's an invoice, but do you have a bill of
lading or a receipt?

A The freight escrow was 4,500 —-
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- there, so they'd be sure and get them back. If you didn't

‘take the house off when you got there, they would charge

him that deposit, so that was a way of getting the house
unloaded and put on the site. | |

Q I understand. And it's still your testimony that you

and Alvin Yates~was in partnership?

Yes, sir.
When was your partnership formed?

A
0
A On July 5th, 2003.
Q 20032
A

Let me make sure. Exhibit No.‘l is dated July 5th,
2003.
Q Let me show you a document and ask if you recognize

this, Mr. Yates. Do you recognize that?

A I do.

48 -

Q What exhibit are you referring to?
A Exhibit.No.HZ -- 3, Exhibit No. 3.

On the inyoice it says, Richland County sales
tax and use tax, South Freight escrow was $4,527.
0 Okay. But you have no bill of lading or anything
showing what was delivered, right?
A South Carrier deposits --
Q I understand that.
A —= Which was $3,750. We had to pay a depbsit on the
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that

- I O N O 2 c - o)

What is that?

Well, if you've got a long time to hear a story

No, sir. I'm just asking what that document is.

It's a confession of judgment.
In the action entitled what?
Alvin Yates versus Larry Yates.

And that's you, Larry Yates?

I'm Larry Yates.

And how much is the judgment for?

The judgment is for -- I can't tell exactly how much

it is.

Q

$140,000 sound familiar that's written there on the

front of the judgment?

few years later, Alvin Yates entrusts his financial

well-being to you and goes into a partnership with you

after getting a $143,000 judgment against you?

A

Yes, because I'm the one that had him get this

A It's two different ones hére, amounts of 45,000 and
143,500.
A judgment by Alvin‘Yates-against you?
A Yes, but —-- |
Q In the year 2000 case?
A In 2000, yes.
Q And so what you're telling the Court is that just a
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confession of judgment.
_MR. HALL: 1I'd like to mark this Defendant's 3.
THE WITNESS: 1I'd like to finish testifying.
BY MR. HALL:
0 Go ahead.

A Mr. Hall, back in 2000, I was in Alvin Yates's will

~and I was his power of attorney, everything. 2and we had a

judgment against me by -- named by Robert Rutland, which

came out of the asphalt recycling business, and it was a

‘court judgment, it wasn't a nonpayment.

Q Do yéu have a copy of that?
A It's on file in the --
Q If you do not have a copy today, Mr. Yates, you can't
£estify regarding that.
A Yes, I can.
| THE COURT£ He's ébjecting to that testimony.

MR. HALL: I'm objecting to that testimony,
exactly.

THE WITNESS:. Well, I object to putting anything
like this in there if I can't explain it.

THE COURT: You can explain that document, but
you're explaining what it is, you're identifying it.

MR. HALL: You're explaining the facts behind
it. |

THE WITNESS: I really can't identify it.
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MR. HALL: We still would like to admit this as
evidence, copies of public record.
THE COURT: Okay. And you've identified this,
3

sir, as a confession of judgment against you, correct?

THE WITNESS: Yes, but I object to it being

entered because the circumstances that was not really —-

there was no such amount of money that I owed Alvin Yates.

THE COURT: Okay. Well, this is a public
document and you've identified it and that you've
indicated that you understand that document.

MR. HALL: Defendant's 3.

MR. YATES: And I'd like to poinﬁ out that was
back in 2000.

THE COURT: That's fine. The date will stand
for itself. |

AMR. YATES; All right.

(WHEREUPON, Defendant's Exhibit No. 3 was marked
A for identification and received into evidence.)
BY MR. HALL:
Q Mr. Yates, what happened to the property at 1207
Bearcreek Road in Blythewood, South Carolina?
A It was defaulted on by Arnold Palmer.
Q Do you know what property I'm talking about?
A Yes, sir.
Q

That you gave Arnold Palmer $40,000 for?
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A Alvin and I gave Arnold Palmer $40,000.
~Q _Here, let me show you the document so you aren't
assuming and guessing.
Do you recognize that?

A I do.

Q And what is that?

A It is a décument that was the result of the
partnership sélling the property to Arnold Palmer on a
land sale contract rather than --

Q Be careful now, Mr. Yates. Look at the address of

the property; You're getting confused. That's Bearcreek
Road.

A Do you'want to testify to it, sir?

Q That's‘Bearcreek Road.

A I understand. This is —-

Q Who does it“say is the purchaser on the Bearcreek
Road property? . |

A Alvin Yates and Larry Yates.

Q So you weren't selling anything to Arnoid Palmer, you
all were buying the property on Bearcreek Road?

A . But if you get the contract, the land contract for
the Grover Wilson Road property, in that contract it gives
Arnold Palmer $40,000 credit for the interest in this
property.

Q And what happened to that property?
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A  This property -- Arnold Palmer defaulted on this

_property and took it back.

Q Arnold Palmer took it back?

A He sure did. And also he defaulted on the Grover
Wilson Road property. So he defaulted on both of them,
both of the contracts.

Q  Well, he's the seller of that property, Mr. Yates.
How can he default on it if he's the seller? Only the
purchaser can default.

A - No, because he had to pay payments on this -- keep
paying payments on this property for the $40,000 credit.
And he didn't do that and he took it back and rented it to
his sister.

Q Well, you've got me confuséd-now. You're saying that
Arnold Palmer sold you and Alvin Yates —-

A “ Né, we éave him credit on -- 4

Q According to this contract. We'll get to the other
in a minute. According to this contract, he sold you the
Bearcreek Road property for $40,000?

A He gave us -- no, he sold the property for -- this is
a $40,000 down payment toward the purchase of the Grover
Wiléon Road property.

Q Right. So you gave him a $40,000 down-payment credit
in exchange for the property?

A No, he gave me interest -- he gave us interest in the
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property, a $40,000 interest which he had. But he had to
continue on assuming the balance that was on the property,
which he never did pay-.

So anyway, this is part of the same-transaction -
of the land transfer —- the land contract of the 400
Grover Wilson Road property —-—
Q Well, tell me about that.
A —- when he bought this house here.
Q Tell me about this transfer.
A We had it on the market for sale for a long time and
we couldn't find anybody to —- would get a mortgage and
pay us gégh for the value of the house ahd so Arnold
Palmer wanted to buy it on a land contract and for us to
finance it for him for a short period in which time he
would pay $1,500 a month as far as payments are concerned.
Q Make payments to who?
A To Alvin and Larry Yates.
Q How much of that money did you get?
A All the money that we got from Arnold Palmer went to
| pay the debt for the house which was the Wachovia Bank and
;z_the First Citizens Bank. That's all he was supposed to be -
‘idoing was making payments on those.
‘Q "And that's Defendant's 1 and 27?
.A. Yes, sir.

Q Okay. So Arnold Palmer —- the payments —- the $1500
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sale?

A Yes.

Q - And the $1,500 a month was going to pay the payments
on the mortgage payments taken out by Alvin Yates; is that
right?

A The mortgage payments taken out by Larry and Alvin
Yates and Alvin Yates for the partnership with First
Citizens.

Q Well, let ﬁe show you Defendant's 1 and 2 again. If
you would, show me the name Larry Yates on there. Just
point that out to me.

A Well, on a mortgage —-

0 Justlpoint out the name Larry Yates to me.

A Well, let me explain to you.

Q No, I'm asking -- no, you answer my question first,
then you can explain.

.\ The mortgage is in Alvin Yates's name.

Q Both of them?

A Both of them.

Q Both of them. Larry Yates's name doesn't appear
anywhere, does 1it?

A Well, the mortgage —-—- the bank would only take a
mortgage with the name of the party that is on the title

to the real estate, and Alvin Yates was on the title to
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M

both of these properties, although the note was signed by
Larry Yates and Alvin Yates.
0 Good. Alvin Yates's name is on the title to both
pieces of property. Not partnership, not Larry Yates,
Alvin Yates's name?
A Correct.
Q Correct. Thank you.
A But the Ashwood Circle property is not being claimed
as partnership property.
Q Do yQQ think the possibility that you had
140-something-thousand-dollar judgment against you by
Alvin Yates had something to do with you not being able to
get a mortgage loan?
A Absolutely not. I mean, that would —— that didn't
keep me from gétting a note, though.
Q All right. So, Mr. Yates, to kind of.summarize,
notwithstanding all your allegations of a partnership and
the partnership dealings and the partnership did this and
the partnership did that, all we have indicating any kind
of partnership arrangement are some accounting>records -=
MR. YATES: Your Honor, I object to him
testifying.
THE COURT: I think he's gétting to the
question.

BY MR. HALL:
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Q —-- are some accounting records that you yourself
prepared; is that correct?
A I prepared them and went over with Alvin every week.

Q And this alleged partnership agreement, is it not
true, Mr. Larry Yates, that you were nothing more than a
project manager on this project? That Alvin Yates, by
your own testimony, by your own agreement paragraph which
you read into the record, he put in all the money, he put
up all the money for everything, everything? You didn't
put up anything. You were basically a project manager
overseeing the construction of a house on property owned
by-Alvin Yates, and, at the end of the day, Alvin Yates
owned the property and the house?

A No, sir, that's not right.

Q  Well, Mr. Yates, can you answer a question for me?
A Yes, sir.
Q Can you tell me why in all the time that intervened

between the time that you made the deal with-Signature
Home Systems and the death of Mr. Alvin Yates, you never
had any document prepared saying this property is
partnership property'dr Larry Yates has an interest in the
400 Grover Wilson Road property, no document whatsoever?

A It was assumed between he and I that it was a

' partnership project and we both‘had equal interest in

everything.

109




TRIAL TESTIMONY (Larry Yates Redirect Examination by Mr. Yates)

10

11

- 12

13

14

15

16

17

i8

19

20

21

22

23

24

25

58

Q Which turned out to be a bad assumption, right?
Because you've been fighting ever since he diedrinwApr%l
of 2005 to grab that propertyland you haven't succeeded
yet?

A Well, we're not through with this trial yet.

MR. HALL: No further quéstions.

THE COURT: Okay. All right, sir. You can step
down.

MR. YATES: I would like to rebuttal.

THE COURT: Okay. But rebuttal would come after
defense puts up a case. Let me find out if that's the
case.

Do you have any more witnesses for your part of
the_case? |

MR. YATES: Well, I don't want rebuttal, I want
tb request'a reply for this witness!

THE COURT: Okay. Go ahead.

MR. YATES: Could I have those Exhibits No.l
and 2°?

THE COURT: And this would be limited to
information brought out on cross-examination.

MR. YATES: All right. Your Honor, I want
No. 3.

THE COURT: Go ahead.

MR. YATES: I would like to testify as to
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Defendant's Exhibit No. 3, which is confession of judgment
that Larry Yates,gave to AlvinVYates>back in the_year of
2000. And, in fact, it was April of 2000.

At that time we were involved with a disgruntled
employee of the asphalt recycling process that we were
working on. Alvin was a partner in a recycling business
with me and some parts of it. And we had just had a
lawsuit where Robert Rutland was awarded a $300, 000
judgment. It was less fhan that —— I'm not sure -- it was
a couple-hundred—thousand—dbllar‘judgment,.and Alvin Yates
was égared to death of Robert Rutland.

MR, HALL: Your Honor, we're going to object to
any testimony ‘regarding Alvin Yates's'state of mind at
that time. | |

THE COURT: Sustained.

MR. YATES: Ahyway, we —-— I was concerned that
Robert Rutland would try to attach the judgment against me
to my association with Alvin Yates and to his estate and
to whatever he had, whatever property he had. And I
suggested that he do two things: I suggested he take me
out of his will, and I had assisted him énd had him draw
up a new will taking me out of his will; and I also
suggested that we write up a confession of judgment and
file it in the court so that we would have -- so that he

would have some security against Robert Rutland trying to
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come against him.

MR. HALL: Your Honor, we're going to object.
He is implicating a dead man in a fraudulent transaction:
He's saying that they came up with this thing and
committed fraud against a creditor. I can't believe he's
sitting there giving sworn testimohy.

MR. YATES: We have plenty reason that we could
come up with this document, and that's what we did. And
we filed it. |

THE COURT: Okay.

MR. YATES: And besides that,'afterwards we'

transferred some patents into Alvin Yates's name and

cleared up this document as far as any mOney‘that I did

actually owe him. It was all cleared up and we were
straight. |

And I took care bf Alvin Yatg;AeVery day of his
life. I was at his house just about every day, and as he
got —-

MR. HALL: Objection. Self-serving teétimony.

THE COURT: Overruled. Go ahead, but it needs
to be limited to what was on cross~éxamination.

MR. YATES: Anyway, this was just an aid to help
Alvin Yates and try to ease his mind that he wouldn't be
getting in any trouble.

I think that's all I have, Your Honor.
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THE COURT: Okay. All right. You may step .

~down.

Any other testimonyvor witnesses?

MR. YATES: Yes, ma'am. I'd like . to call Nancy
Yates to the stand.

" THE COURT: Okay..

MR. HALL: Your Honor, we're going to object to
that. We sent this man interrogatories and asked him the
names and addresses of witnesses. This is an unknown
witnessa

‘THE COURT: OQkay. Is that correct, that he

 asked you to identify your witnesses?

MR. YATES: It's been so long ago, Your Honor,
I'm not sure.

MR. HALL: It was in April of 2008. We sen£ him
interrogatories.

THE COURT: You have a duty to supplement your
interrogatories to let a person know who might be
testifying so that they can determine if they wish to take
a deposition. |

MR. YATES: Okay. Well, she just has knowledge
of the partnership and -- |

THE COURT: But she can't testify if he asked
you for the name and then you didn't supply him the name.

Because he would have had the opportunity to take her
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deposition so that he would know what she was going to
testify about prior to this trial. .

MR. YATES: That's fine, Your Honor.

THE COURT: _Okay. So that concludes your case?

MR. YATES: Yes, Your Honor, we rest.

THE COURT: Okay. Does defense have anything?

MR. HALL: Your Honor, I was going to call the
personal representative; however; she's an 85-year-old
woman. She fell in the doctor's office Friday and she
could not -- she is from Glen Rock, New Jersey, and
couldn't fly down.

Furthérmore, all the transactions involved in
this alleged partnership took place before Alvin Yates
died and the personal representative only became involved
after he died, so we wouldn't have any testimony on that.
However, I do have an argument I'd like to make.

THE COURT: Okay. You all cén make your closing
arguments, that's fine. Plaintiff?'

MR. YATES: Your Honor, what we have provided
here is basically a lot of evidence that would show that a
partnership existed, and that's the only gquestion that we
have today.

We have the Exhibit No. 1, which is the
partnership agreement and -- which under the partnership

laws of the State of South Carolina, 'which I'm sure you're
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familiar with, but when the parties to a contract by their

acts, conduct, or agreement show that they intend to

combine their property, labor, skill and experience, or
some or similar elements on one side and some on the
other, to carry on as principals or co-owners a common
bﬁsiness, trade, or Venture as a commercial enterprise and
to share either expressly or implicitly or by implication
the profits and losses or expénses that may be incurred,
there is a partnership. And there's other case law added
to that. -

Now, we have presented evidence that all of
the -- that the money for the partnership was acqﬁired by
the two partners and that the partners used the money to
purchase a home and the cashier's check that purchased the
home was remitted by Larry and Alvin Yates. The note with
the bank was signed by Alvin and Larr? Yates. The}
property was purchased from Larry Yates's daughter.-

And the case law on something like that, under
the partnership law, The State of South Cardlina versus
Stevens, "Property bought with partnérship funds in'the
name of the single partner belongs to the partnerghip.ﬁ

And also under Stevens v. Stevens, "The fact
that the land has been purchased with partnership assets
raises a presumption that the land was intended to form

part of the partnership property, though the legal title
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may be in the name of an individual partner."

So we're -- the contention is that everything --
of course, the house was boﬁght with partnership funds and
placed on the land even before the land was purchased. So
there's no doubt that the land was bought with partnership
funds and it would belong to partnership property. |

And under No. 3, in the case law as far as
No. 3, The Uniform Partnership Act of the State of South

Carolina, Code Section 33-41-231, "All property originally

‘brought into partnership or subsequently acquired by

purchase or otherwise on account of the partnership is
partnership property. Unless contrary inténtions appears,
property acquired with partnership funds is partnership
property."

And then under Steyens v. Stevens, "Property
bought with partnership funds belongs to the partnership."

Also, a North.Carolina case, "All property
purchased on account of the partnership is partnership
property unless contrary intentions appear."

And as we go forward_with the other exhibits,
everything was paid for out of the account, construction
account of Alvin Yates and Larry Yates which is consistent
with the partnership that Alvin Yates and Larry Yates had
together.

And on 14, the case as far as the partnership is
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I

concerned under The Uniform Partnership Act of the State
of South Carolina, Code Section 33 41 230 Paragraph 1
reads: "All property orlglnally bought in the partnershlp
or Subsequently acquired by purchase or otherw1se on
account of the partnership is partnership property

This whole house right here was paid for and was

bought with partnershipvfunds and constructed on

partnership property and by‘the partnership of Alvin Yates

and Larry Yates.

THE COURT: Anything else?

MR. YATES: I think that's all.

THE COURT: Okay. .Defenee closing argument.

MR. HALL: Yeur Honer, if it please the Court.
In number one, it's.just incredulous to think that Alvin
Yates would have gone into partnership with anybedy that
owed him $143,000. | -

| MR. YATES: Your Honor --

MR. HALL: Number two, it's been established in
his deposition and from Mr. Larry Yates's testimony on the
stand, all the money put into this'transaction was
borrowed by Alvin Yates; there wasn't no partnership
funds. The mortgages and everything was committed to and
signed by Alvin Yates. There is no partnership account.

Number three, under the 32-3-10 Statute of

Frauds, it says under Subsection 4: "To charge any person
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upon any contract or sale of lands, tenements, or
hereditaments, or any interest in or concerning them,
unless the agreement upon which such action shall be
brought or some memorandum or note thereof should be in
writing."

There's nothing in writing showing that Alvin
Yates had any intention of transferring this property to
any kind of partnership or that ever did transfer the
property to any kind of partnership.

Alsb, under Section 27-23-50 of the South
Carolina Code, "No leases, eétates, or“interest either of
freehold term of years, or ungertain interest of, into or
out of any lands, tenements,'or hereditaments, shall at
any time be assigned, granted, or surrendered unless it be
by deed or note_in_writing, signed by the party so
assrgning, granting, or surrendering them."

Nothing's been offered showing anything signed
by Alvin Yates that he ever intended this to be
partnership property or that he ever intended Larry Yates
to have any interest in the property whatsoever.

We respectfully submit that if Larry Yates wants
to hold his ground and insist there was some kind of
partnership, we maintain there wasn't, that Larry Yates
was nothing more than a project manager on this project

that was built on property owned by Larry Yates and paid
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i

for by Larry Yates. And even in his own exhibits of

~ Exhibit 1, in his so-called "project partnership

agreement," it said in Item 4 that Alvin Yates is the sole

funder of the project, not Alvin and Larry Yates. Larry

Yates put nothing into this project. . He was nothing more

than a project manager.

IWe respectfully submit that the property belongs
to Alvin Yates's estate. It has been probated through-his
estate, and that's where it should remain.

Thank you.

MR. YATES: Your Honor, if I may. I would like
to point out that we presented -- the plaintiff presented
plenty of evidence that there was a partnership. We
testified of the partnership and existence of the
partnership. The defendant has provided no witnesses, no
evidence whatsoever to dissuade the‘Court from accepting
the partnership as a partnership. I mean, just to come in
here and say that they don't want it to be a partnership,
if they didn't want it to be a partnership, they should
have provided evidence to show thét there was no
partnership because all the evidence that you heard today
points to a partnership.

THE COURT: All right. Thank you. We will look

« through the entire file and then we'll send you a written

decision.
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MR. HALL: Thank you, Your Honor.

MR. YATES: Your Honor, is it appropriate to --
in a non-jury trial to do request to charges?

MR. HALL: This is a non-jury trial.

THE COURT: 'Well, it's non-jury. When you say
"request to charge," I'm»the one who essentially -— let me
see what‘you're'talking about.

MR. YATESE I wonder if it's appropriate that I
provide this.

THE COURT: Basically you're lookihg at some law

that you want me to look at, You can give it to the other

Side, and 1f you wish to respond, just do so within the
next ten days.

MR. HALL: Thank you, ma'am.

MR. YATES: Thank you, ma'am. Thank ybu, Your
Honor.

THE COURT: Okay.

(The proceedings were concluded.)

*** END OF REQUESTED TRANSCRIPT OF RECORD ***
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF RICHLAND )

I, CAROL M. THUEME, RPR, Officiél Court Reporter for

the 11th Judicial Circuit of the State of South Carolina,

’l do hereby certify that the foregoing is a true, accurate

and complete Transcript of Record of the proceedings had
and evidence introduced in the trial of the captioned
case, relative to appéai, in the Court of Common Pleas for
Richland County, South Carolina, on the 13th day of July,
2009.

I-donfurther certify thaﬁ I aminéither of kin,

counsel nor . interest to any party hereto.

August 31, 2010

CAROL M. THUEME, RPR
Circuit Court Reporter
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AFFIDAVIT TESTIMONY AS TO PLAINTIFF'S EXHIBIT NO. 1
1. 1 am familiar with the facts and circumstances involving the Partnership

: that existed between partners Larry A. Yates and Alvin Yates and with the
financing and construction of the partnership property located at 400 Grover §
Wilson Road, in Blythewood, South Carolina, a picture of which is shown on the
cover sheet of this document, as it was in 2007, and | hereby certify that the copy
? of the “Project Partnership Agreement” under whi-eh the home was constructed
il and which is attached hereto as Plaintiffs Exhibit No. 1, is a true copy of the |}
Partnershnp Agreement that was entered into on July 5, 2003 between Alvin

‘4

ll Yates and Larry A. Yates.

SEe

CASE LAW AS TO PLAINTIFF’S EXHIBIT NO.1 :
: Under the Partnership Laws of the State of South Carolina, the Partners ;
§ were involved in a legally formed and operated Partnership. As per Stephens v.

| Stephens, “where parties to a contract, by their acts, conduct, or agreement
: show that they intend to combine their property fabor, skill and experience, or |§
| some of such elements on one side and some on the other, to carry on, as
pnnc:pals or co-owners; a.common busmess trade or venture as a commercial
b enterprise, and to share, elther expressly or by lmplrcatron the profits and Iosses
Bl or expenses that may be rncumed there is a QartngMQ (Steghens V. i
: Stephens. 50 S.E.2™ 577, 213S.C.525) . TSR ‘ ' i
Also, “Where parties to a contract by their acts, conduct, or agreement -

show that they intend to combine their property, labor, skill and expenence, or
il some of such elements on one side and some on the other, to carry on, as |
: principals or co-owners, a common bustness trade or venture as a commerc:al -
enterprise, and to share erther expressly or by Implrcat:on the proﬁts and losses g
or expenses that may be incurred, such pames are partners.” (Moore v. Moore. :
| 599 S.E.2™ 467, 460 S.C. 241) Furthermore, a partnershtp agreement may be ||
: implied and without express intention. One of the most important tests as to the :

fl existence of a partnership, is the intention of the parties.
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PROJECT PARTNERSHIP AGREEMENT

This Agreement of Partnership, made July 5, 2003 is by and between Alvin
Yates (hereinafter “Partner A. Yates”) and Lanry Yates (hereinafter “Partner L.
Yates”). ,

1. Realizing that time is of the essence, the Partners have and hereby
agreed to purchase a previously built, but unsold, 4BR / 3-1/2BA modular building
systems home from Signature Building Systems, Inc., 176 Academy Road, St.
George, SC 29477. The house package comes with a 2 — Car Garage Package
which includes panelized walls, roof trusses, sheeting, roofing shmgles wmdows
passage door and siding, all to be assembied on site.

2. With the approval of the Richiland - County Planning Commsssson the
house and garage paokage will be set and constructed on a permanent foundation
on lot of land located in N.E. Richland County @ 400 Grover Wilson Road,
Blymewood SC 290186, that is to be purchased from D. L. Witson.

3. As per a Contract with Signature Building Systems, Inc., the house and
garage package will cost the Partner’s approxxmately $79,000 which includes
delivery for the house and garage package and dry-in set for the house.

4. It is agreed that the project will be financed by Partner A. Yates, mainly
from funds borrowed from his line-of-credit equity loan with Wachovia Bank. Day to
day expenses will be paid from Partner, A. Yates' Bank-of-America Credit Card
account or from Partner, A. Yates’ Providian Credit Card account or from A. Yates

& L. Yates Construction Account. Payment or reimbursement of expenses paid

from these or any other account will be made from Partner A. Yates’ Wachovia
Bank line-of-credit equity ioan of from proceeds of sale of property.

5. It is agreed to list the property “For Sale” with Columbia area Reattor Bob
Mandel, owner and Broker-in-Charge of Real Estate Advocates Realty, 1818 Buill
Street, Columbia, SC 29201. The property will be listed at the highest reasonable
price during construction. with the sale price to be adjusted to actual market
conditions whenever construction is completed. :
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8. ausfumeragmedmpamwt_vateswmmpafuu and accurate
amounﬁngofaﬂprojed'expatdimmariduﬁnpmvidem!dympomofmis
accounting. L |

7 Proceeds from the sale of the property shall be distributed and paid
according to the order of distribution, as follows: '
'a.ﬁmpaymémofdosmmstandommofsa&emm selling
mmnﬁss%msmPam.LYates'ReéiEstatesm,BobMahdei’sRea!Estab

Advocates or other seliing Real Estate Company. Est $8,000.00
b. Next, repayment of Wachovia Bank loan for cost of House. - $79,050.00
c. Next, paymenthfcostofLotmD.LVViléon. - $21,200.00
d. Next, repayment of Wachovia Bank loan or Credit Cards |
for cost of Construction and Site improvements. | : Est $68,750.00
e. Next, Venture Capital payment to Pariner A. Yates. " $20,000.00
f. Finally, repayment of any remaining batance of Wachovia
- Bank Loan atiributed to or owed by Partner L Yates. Est $20,000.00
TOTAL ESTIMATED DISTRIBUTION $218,000.00
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Plamtlff S EXthlt No 2

Consist of July 31, 2003, Wachovia
Bank Prime Equity Line of Credit Note
for $139,100.00, signed by Alvin Yates
and Larry Yates

Also Affidavrt Testimony and Apphcable

Case Law as to Partnership Property
Bought with Partnership Funds.
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AFFIDAVI =S TIRRO S TO PLAINTIFF'S EXHIBIT NO. 2
2. That the partners chd apply for and receive a “Prime Equity Line of ;
i Credit’ secured;by residential property belonging to Alvm Y%tes. located at 612 |3

*\,fi

| Ashwood Circlervin Wedi Columbid, 'S ‘South Cardlina, in ‘4R ambunt of $139,100 }
e from Wachovia Bank for the expressed purpmofpurmasmg partnership &

A propeny..,\ 2 &oﬁugdxbeogme 40§;Gfoverx\ﬁﬁlson Road home and prog?rtnghat,,
} the Note securmg fhué”Pnﬁfe Equrty I.Jne of'Credn v 3*’“ > ecuted and’ slgned by I;

:bothafpartnetswl.arrw&* vétes and A!W\ Yatés L) Jgisi 21 32003. ds: evmp@qggygf 1

JfR!alnhff's Exhrb:tkNo 2qwhisp by rgb e ﬁ copy.of the Wachowia, ..
MBank, National Association s ana Eqwty ggqfée &“‘Dlsciosure

.\

1503 by b B 4 K Pk Mwau AW EShA1E2 3
as the, %ole surviving; Pa hip, has a Partner's “Uen agannst

ep‘azrtme;s;ﬁ":“%”Pf’ﬁgM °nas«ﬂ§ﬂgﬁto Gar vist the ‘pirthership |
be applied to SBYEHE mﬂﬁww émmw "w
partnership affairs.” (Wolfe v. ﬂms, 254 S.E 2d 204) A
He also has, “a right to have partnership property applied to payment or
securily of partnership debt, in order to relieve him from personal liabity.” (Casey §

v. Grantham, 79 S.E.2d 735)

: o Ahat orf- S b
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:ount Numtter: PREPPETUYRT’S RECORD ON APPEAL
) ' wWachovia Bank, National Association
Prime Equity Line of Credit Agreement & Disclosure Statement

Jate of Agreement: July 31, 2003

Maximum Credit Limit: $_139100.00
Borrower(s)

ALVIN YATES
LARRY YATES

ThePrfmeEquittheoICre&!Agmemem&Disdosum&ate_mem (Agreement”) contains the terms which apply to the
mmmmmcmmmmmaammmmm The words "1,” "me,” and "my,” which aiso
mean “we_" "us" and "our.” i maore than one Bomower, mean the person or persons signing this Agreement. The words
“you,” “your,” and "yours™ mean Wachovia Bank, Nationa! Assodiation ("Wachovia Bank, NA.).

ACCESSING THE PRIME EQUITY LINE

Wachovia Bank, NA.wil!eﬁabﬂshanAccounlandissuemmePﬁmEquityUneChedtsandifappﬂ@b&elawpem. a
Credit Card Access Device ("Card™). The Pitme Equity Line Checks and Card can be used to oblain Advances from my
Account during the Draw Periog, up to the amount of the Maximum Credit Limit established in this Agreement. Wachovia
Bank, N.A. wilt chamge afl Advances oblained under the 1eams of this Agreemani to my Account. Advances made
pursuant to Prime Equity Line Checks will be for the amoumt of the Prime Equity Line Check. Advances made pursuant to
the use of a Card will be for the amouni of the purchase or for the amount of the Advance obtained with the Card al any
ATM or other outiet.

lflhaveaDemandDeposﬂAwowﬂwMyouandltequestyoummmeanma‘mefmmntymn, 50 that tems
mwwmmmwmwmmmmmmwmummm
Account ase honored, | agree that Wachovia Bani, N.A. may charge such Advances to my Account and that such Advances
shall be in increments of $100.00.

i agree that any Prime Equity Line Checks or Cards that you supply to me are yous property and must be refurned to you
immediately upon demand if | am in Default of this Agreement or my Advance privileges are terminated or suspended in
accordance with the terms of this Agreemsnt.

JAXIMUM CREDIT LIMIT :

~— My Maxdmum Credit Limil is indicated ahove. lagmenevertoaﬂowthe&ﬂstamsa!mdueonmymmtmm

the Maximum Creciil Limnit. lglsoagmeMywamMoNMemopaysnvamceormherdmgeagamstmykmum
mamumaemywmmmmmmmcmum ) agree 1o immediiately repay, upon
amw.auyomsmmaammmummmcmwmmbﬁsnwmm. Any increases in my
Maximum Credit LimRt | request will require that a new application be approved in accondence with your then appiicable
undetwlitlngstandmdsandImmmymmmmmtmmroMmWMwwmmrmm

DRAW PERIOD ) . ' ’ .

Except as provided herein and unless terminated earlier in accordance with the terms of this Agreement, | may oblain
Awancesundermeleunsmthismmememmmty@mmmmMMeOngmment(‘DmPeﬂod'). For
AwoumssecuradbypmpenymwtedmConnecﬁan.meDmPedodislenﬂmyemmmeoatédmemem.

OBLIGATION TO LEND

You are absolutely obligated under the tenms of this Agreement to make Advances nat to exceed, at any one time in the
spgregate, the amount indicated as the Maximum Cred#t Limit and | agree to repay any Advances under the tenms of this
Agreement. Your obfigation to meke Advances to me under this Agreement ends when the right to oblain Advances
tenminates at the end of the Draw Period or when such Advance privileges are suspended or terminated in accordance
with the terms of this Agreement.

FINANCE CHARGE ON MY ACCOUNT BALANCE

{a) My Account has a monthiy billing cycle. A Finance Charge computed on & monthly pedodic rate will be imposed, if al
the end of any day of the billing cycle, there is a balance owing on my Account. The monthly pertodic rate for an initial
Advance, if any, made by you will begin to accrue on the date of this Agreement. The monthly periodic rate for any
Advance other than an initlal Advance will begin to acsrue on the Vransaction Date as indicaled on my billing
staternen.

(b) You will figure the Finance Charge on my Accouni by applying the monthly periodic rate to the "average daily
balance” owing on my Account (inchuding current transactions). To calculate the "averdge daily balance” you will take
the beginning balance of my Account each day, add any new Advances and Fees charged to the Account pursuant lo
the terms of this Agreement, and subiract any paymenis or credits. This gives you the daily balance. Then, you wil!
add up all the daily balances for the biling cycle and divide the total by the number of days in the biling cycle. This
gives you the “average daily balance.”

{c) The Finance Charge imposed during a billing cycle will be detenmined by applying the monthiy periodic rate that s
1112 of the comesponding ANNUAL PERCENTAGE RATE to the sverage dafly balance. The ANNUAL

PERCENTAGE RATE and monthly periedic rate are variable rales and are subject to change on the 6irst day of each

“—  bilting cydle, if there was a prior change in the index, which is the Prime Rate as regulary published in the Eastem
edition of The Wall Stree? Jownal ("Prims Rate’).
535573 (Rev 03) ' 1
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{d) if the Prime Rate becomes unavalleble, you will select 2 new index which is based on 8 historical movement

sybstanliglvfw qlgm AR it in an ANNUAL PERCENTAGE
RATE substan sgnrgto e rate ?ﬁsm the ima the Prime R‘a,te mes unavailable. You will give me

notice of this change.

(e} The comesponding ANNUAL PERCENTAGE RATE is effeciive as of the 1s! day of the calendar month in which you
receive your Statement and is based on the Prime Rate as published in the Eastem edition of The Wall Street Journal
on the 25th day of the prior calendar month plus a Margin of ___ 075 %. If more than one Prime Rate is pubfished
on the 25th day of the prior calendar month, you wilt use the higher rate as the Prime Rate. I the Prime Rate is not
published on the 251k day of the prior calendar monih, the index will be the Prime Rate published on the last business
day prior to the 25th.

{f) During the first twelve months of the Agreement, as measured from the date of the: Agreement (initial Perfod™), if | -
take Advances lotaling al least $5,000.00, the ANNUAL PERCENTAGE RATE will be discounted for the remaining
months lefl in the Inilia! Period. During the Inflial Period, the ANNUAL PERCENTAGE RATE will equal the Index
(WSJ Prime Rate) plus the discounted Margin whichis 0.75 % The ANNUAL PERCENTAGE RATE for the
Initial Pericd s not based on the Margin that is used to make later rate adjusiments. After the Initis! Period, the
ANNUAL PERCENTAGE RATE for the remaining term of the Agreement will be delenmined in sccardance with
subsection (e) above. :

(@) Assuming that the discounted ANNUAL PERCENTAGE RATE is not in effedt, the inkial monthly periodic rate of

0437 %wtuapmmeyavemgedaﬂybﬁsmedmmgmyﬁrstm'mgcydeammema, ng
ANNUAL PERCENTAGE RATE will be 5.000 %. An increase in the ANNUAL PERCENTAGE RATE and
monthly periodic rate will result in increased Finance Charges and minimum payment amounts. The cofresponding
ANNUAL PERCENTAGE RATE for each billing cycle will be shown on my bifling statement for that cycle. The
ANNUAL PERCENTAGE RATE includes only inferest and no other costs.

() The maximum ANNUAL PERCENTAGE RATE will never exceed eighteen percent (18%). in North Carofina, the
maximum ANNUAL PERCENTAGE RATE will never exceed shdsen percent {16%).

“X" = Wachovia Bank, N.A. Pays Fee - *X"=Wachovia Bank, N.A. Pays Fee

Survey $ —_— Georgia Mortgage Fee S —
Titte Examination $ 100.00 _ Settlement Fee - s 200,00
Tile insurance $ e, Points $ _—
~  Reconding Fee $_____13.00 Commament Fee $_. o
Appraisal Fee $ 18,00 X Broker Fee $ -
Fiood Certification Fee $ 1Nn.50 — Additional Sefiement Fee § —
Imangible Tax $ - $ : .
Document Stamp Tax $ — S~ —
TOTAL $ — 34250

WACHOVIA BANK, N.A. FEES PAID 8 1800 CUSTOMER FEESPAID § 32450

Statement. l1lhaveanomstamﬂngBa!anceoraaednbaiamelnmotstooorlfmemisanyFlnanceChama
imposed during a billing cycle, you will send me a Statement. | promise to pay you in accordance with the terms of this
Agreement in United States Doflars drawn on an institution located in the United States. ! understand | am prohibited from
using an Advance to make my payments on this Account, 1 agree to be responsible for any fees or costs associaled with the
pmoessingofmypaymsntsonmyl\woumshouldlmamnmofpaymemmatmﬂsinmeostsormesbe(ng
-~ assessed to you,

Payment Schedute. During the Oraw Perlod, | agres to pay the minimum monthly payment not ater than the payment
due date shown on my Statement as fofiows:

Option A: | will make a minimum monthly payment equal fo the greater of the Finance Charge on the ouistanding
Advances plus accrued but unpaid Fees or $50.00. . .
[0 Option 8: 1 will make a minimum monthly payment of the greater of 1.5% of the Outsianding Balance shown on my
Statement or $50.00.

Upon expiration of the Draw Period, | will make a minimum monthly payment of the greater of 2% of the Qutstanding -
Balance shawn on my Statement or $50.00 until the entire Outstanding Balance is paid in fuil.

if al any time, the Outstanding Balance is less than $50.00, the minimum monthly payment will be the Ouislanding
Balance.

For purposes of this Agreement, the term “Ouistanding Balance” includes all unpaid Advances, accrued bul unpaid
Finance Charges and accrued but unpal Fees permitied to be charged to my Account under the tenms of this Agreement
or the Security Instrument. i

Application of Payments. Unless otherwise prohibited by appficatis taw, payments will be applied in the foliowing onder:

— Firs, to the accrued but unpaid promotional Finance Charges dus; next to non-promotional Finance Charges due; next to
any Fees that that have been charged in accordance with the terms of this Agreement. The remainder of any payment will

- be appiied first lo any unpaid promotlonal Advances and then to any non-promotional Advances. Promotional Advances

S53973 (Rov 03) H *0319503706» 1 2 TMWMW



~ and Finance Charges refer io offers lo use my Account on special tenms that you may make to me from time to time; you

et e O] PR g o 8 ST AR 0y o BeT MDY et et Mok th ofer

Minimum Monthly Payment Change. Subject lo your approval, during the Draw Period, | agree that | may change my
minimum payment option to any option listed above upon written notice of my request to changs my minimum payment
option.

[ PAYMENT IN FULL. | AGREE TRAT THE NOTE HOLDER MAY ACCEPT PAYMENTS MARKED
“PAID IN FULL® WITHOUT ANY LOSS OF THE NOTE HOLDER'S RIGHTS UNDER THIS NOTE
UNLESS | SEND THEM FOR SPECIAL HANDLING TO WACHOVIA BANK, N.A. EQUITY LINE
SERVICES, VA 0343, PO BOX 13327, ROANOKE, VA 24040. '

Late Fee. tagree(hatanyweFeaknpwedbyywwiﬂb&chamedtomyAccpum.

if this Agreement is governed byNewYmklawaMsﬂofanﬁ:ﬁmwnmmtﬁypaynmnlsnoueoeivedvmmnﬁﬂeen (15) days
of the due date provided on my Statement, you wifl impose a Late Fee of two percent (2%) of the amount of the minimum
monthly payment. ’ .

llmisAgmememisgovemedbyNGnhCamMalawamaﬁofanﬁnﬁmmmhlypaymmlisnotreceivedwnmmeen(ts)
days of the due date provided on my Statement, you will impose a Late Feg of four percent (4%) of the amount of the
minimum monthly payment.

lwﬁsAg!eememisgovemedbySthCth\alawand‘smedbyasuxhouulmtelienonmalp:opedymda!loia
amunmmmmth!ypaymemlsnoueeeivedvdnﬂnlen(w)dayscfmeduedatewwuedonmysmtemem.youwmmposea
Late Fee of the lesser of $13.50 or five percent (5%) of the amount of tha minimum monihly payment but nol fess than $5.40.
Otherwise, if all of a minimum monthly payment is not received within ten (10) days of the due date provided on my
Statement, you will Impose a Late Fes of five percent (5%) of the amount of the minimum monthly payment.

if this Agreement Is govemed by a law other than those listed in this Saction (above) and aft of a minimum monthly payment
is not received within ten (10) days of the due date provided on my Statement, you wil impose a Lale Fee-of five percent
(5%) of the amount of the minimum monthly payment.

Retum items Fee. ulmakeapaymenuomyWWMmdﬁﬁammemxormnlsmﬂmedmprmany
reason, | agree to pay a charge of $20.00 for each retumed check or draft. if this Agreement is govemed by Maryland law
andlmakeapeymemwmonemmtbycheckordmﬂandlhacheckordmﬂisMumedunpddfwanymsm,lagreeto
pay a charge of $15.00 for each retumed chack or drafl. | agree that this fee will be charged to my Account. :

Stop Payment Fee. f 1 request you to stop payment on an Advance made with a Prime Equity Line Check_ to the extent not
prohibited by applicable law, | agree to pay your scheduled fee for such service. 1 will be notified of the amount of such fee
al the time that such action is requested. | agree that this fee will be charged to my Account.

. Administrative/Servicing Fees, Immﬂmﬁmmvmmmwwtommmm

myAwoun!fo:wmdlyouhaveasdmdwedmwge,tommemmmwbyawmem.lwi!lpayyouthemen
wm@e!qrs;chsew@aormmm"wuammmmmmwmu& | will be notified of the amount of
the fee at the time that such action is requested. | agree that any such fees will be charged to my Account.

. Agreement Secure’d by Security Instrument. In addition to the protections given to yoﬁ under this Agreement, a

Security instrument en real property (the "Property”) described in the Securily Instrumant and dated the same date as this
Agreement, protects you from possible losses which might result if | do not keep the promises which | make in this
Agreement. The Security Instrument describes how and under what conditions | may also be required to make immediate
payment in full of al} amounts | owe under this Agreement. :

Change of Terms of This Agreement. In addilion o other rights you may have under the tenms of this Agreement, you
mayehangelhetmmsmdcmdk!mofmiswmwnenanyufﬁmfoﬂowhawemsshanmm ‘
(1) i the index and margin used with this Account are no longer available;
(2) it you make a change that { specifically agrea to in wriling;
3 ifyou‘makead»angethaxwmuneqﬁwmﬂybmeﬂmﬂuanMmalMeroimetermomﬁsAgmnt or
(4) if you make any insignificant change in the tenms of this Agreement.

Suspension and/or Reduction of Credit Limit. | agree that you may prohibit additional Advances or reduce the Maximum
Credit Limit when any of the following events shall accur: .

(1) ifthe valus of the Property that secures this Agreement declines significantly below the Property's appraised value
during the time of this Agreement;

(7] ifyouteasonahlybe&evelwﬂlbeunablelo{wﬁl!lhempaymcnowganonsuwmmreemem&mmamamua{
change in my financisl drcumstances;

(3) i1 am in default of any materia! obligations under this Agreement, such material obligations include, bt are not
limitedlo.allofmypmnﬁses_lnt_hismmmmmmemmtofmmyloyouammemmonofyouf
rights in the Proparty;

{4) it action bypgovemmamalbodydnesno!aﬂowmtounposemeANNUALPERCENTAGERATEmn'eM!y
applicable to this Agreement; ‘

{5) ﬁauionbyagwemmmalmdyadvaselyaﬁedsmmuﬂyo!wmsmmwmmtoiheezdemmatlhsva!ue
ofthesemmyimmslssman120pereemofﬂ\eatmmomemdtnumCmdan&; )

(6) if you are notified by a govemmental agency that regulates your lending activities thal contiming Advances
constitutes an unsafe and unsound practice;

(7) if during any period in which the ANNUAL PERCENTAGE RATE comesponding to the monthly periodic rate
m@athemnﬁnmnwmm!eaﬂmdummw Provided | am in compliance with the other terms

below the maximum ANNUAL PERCENTAGE RATE; or
(8) if1 request that you suspend any Advance or reduce the Maximurn Credit Umit.
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Reinstatement of Advance Privileges. Except es provided for in this Agreement, | understand that if my Advance
privileges are suspended or my Maximum Credit Umit is reduced, # is my responsilifity to request reinstatement of my
Advance privileges that have been suspended. If | reques! reinstatement of my Advance Privileges, | further understand that
Ry be Tetpired to pay for an appraisal of the Property to determine if the value has changed. .
if you suspend Advances or reduce the Maximum Credil Limi, | undersland you will mail or deliver written nolice of your
_ action no fater than three business days after the action and that such notice will contain the specific reason for the action.

Default/Tenmination. | wili be in default if any of the foliowing events shalt occur:
(1) if | fail to make my paymenis when they are dus;
(2) if | have engaged In fraud or material misrepreseniation in"connection with my Account;
(3) if my action or inaction adversely sffects the Property or your rights in the Property or | am in breach of any term
of the Security Instrument; of
(4) if 1 breach any term or this Agreement.

it | am In Default under the tesms of this Agreement, you may, al your option and in your sole discretion, take the following
action: ' ’
"(1) terminate my Advance privileges and demand the Outslanding Balance to be due and payable immediatety in full in
a single payment, with interest due on the Balance &1 the ANNUAL PERCENTAGE RATE as provided for in this
Agreement untll paid; or
(2) temposasity or permanently prohibit addiional Advances or reduce the Maximum Credit Limit withoul demanding
payment in full,

if you do not immedistely terminate the Advance privileges and demand repayment of the Ouistanding Balance, such
aclion shall not constitute a walver of your right to subsequently terminate the Account or demand repayment of the
Ouistanding Balance at a later ime, if the event of Default stil exists or another event of Default accurs at that ime.

in the event of Defaul, if | do not Immediately pay the Outstanding Batance and if this obligation Is referred 10 an atiomey-
at-law for callection, who is not a salaried employee of you, to the extent not prohibited by applicable law, you will have
the right to coliecl attomey fees not exceeding fifteen percent {15%) of the Outstanding Balance along with court costs
and expenses. Any default of this Agreement will also conslitute an eveni of Default of the Security Instrument securing
my performance of the obligations set forth in this Agreement. Upon Default, you may proceed to enfarce the lerms of
this Agreement or enforce any rights that you may have under the Security instrument,

"DEFAULT IN THE PAYMENT OF THE LOAN AGREEMENT MAY RESULT IM THE LOSS OF THE PROPERTY
SECURING THIS LOAN, UNDER FEDERAL LAW, YOU MAY HAVE THE RIGHT TO CANCEL THIS LOAN. IF YOU
HAVE THIS RIGHT, THE LENDER IS REQUIRED TO PROVIDE YOU WiTH A SEPARATE WRITTEN NOTICE

SPECIFYING THE CIRCUMSTANCES AND TIVMES UNDER WHICH YOU CAN EXERCISE THIS RIGHT.”

Termination by Less than All Borrowers. if one or more persons are llabie under the terms of this Agreement and less
thauallofsatdpetsonsmquesﬂnmmmamnwemmbetemﬁm!edonempmtiiysuspendedheleunder,youwm
block and otherwise suspend further Advance privileges. Upon receipt of such notice from one or afl of us, you will provide
written notice {o afl Bomowers that the Advance prvileges have been suspended. | understand that said Advance privileges
will not ba reinsiated by you untd you receive a wiitien request from all persons fiable on this Account requesting
reinstatement of the Adgvance privileges. 1 further agree that any requast to grant reinstatemen! will be made al the sofe
discretion of you and in accordance with your policies in effect at the time such request is made.

| understand thal during the time of any such suspension or termination that | must continue to abide by the lerms of the
Agreement including, but not imited to the Payment Schedule.

Votuntary Termination. 1 can cance! my Account 2 any time by destroying ail of my unused Prime Equity Line Checks and

mmonwssDwmanmmwmmmedhmmmnwﬂhwmmaMsenmngmasigned!eﬂer
that you cancel my Account. | undersiand that my obligations under this Agreement angd any chenges made

under it prior to cancellation will continue fo apply uniii | have completely paid the Quistanding Balance on the Account.

Required Property and Flood tnsurance. | agree lo purchase and to continue to maintain property insurance (and flood
insurance if so required) on the secured Properly in an amount not less than the entire Outslanding Bslance for all prior
and curvent obligations secured by my Property or in such an amount satisfactory to you. | understand | may purchase
required property and fiood Insurance from anyone | choose who is accepteble to you. | agree that in the evenl | am
required to purchase property and/or flood insurance and fail to do so thal you may purchase said insurance on my behsif
and add the amount of the premium to my then Outstanding Beafange. | agres that you have an irrevocable power of
attomey to file proofs of loss of other insurance claims and anything else to obtain insurance proceeds in my name.

Assignment/Transfer of Account. | cannol transfer or assign my Account or this Agresment to any other person, however,
| agree you can assign or transfer this Agreement and ihe Secusity Instrument securing this Agreemsnt.

Change of Address. lwmgdviseyoummymchmemmaﬁmmmesswtﬂsenmerpenisemﬂngnﬁschum.
Notices. All written notices and statements from you to. me will be considered given when placed in the United States mai,
postage paid, and addressed to me at my curvent address as R appesss In your records. If this s a jolnt Account, written
notice to ene person is notice to ail persons. '

Removat of Security interest. At any time when the Outsianding Balance secured by the Securily Instrument is zero, you

shatl, at my written request, execute a Safisfaction ang provide me with a recorded copy. Absent my request, the Security
instrument will rernain in full force and effect until the Draw Period has expired and the Cutstanding Balance is paid in full.
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Goveming Law. | "L ] o4 sl 259 %i irely under the law of the Slate
whews the Property secunng hgg:reeme foZated any’s .-,,'.1 mtlmpem securing the Agreement
i located in Maryland, this Agreement is govemed by MD Code Ann., Commercial Law §12-1001 ef,_seg. and applicable
federal law. .

Other Provisions. Each of us who signed this Agreement is individually and jointly obligated for all paymenis due under
ais Agreement. If you request, | will give you any tnformation needed to reevatuate my Account or my creditworthiness.
CT T LT L el W GHNERS midduding bl not limited to oblaining 8
e e ar—es e wurisun BT MEDOSUNY AYETICY.  YOU Y USE e 1RICANAUoH omamgu om a LoRsumer Kepoming
Agency 10 market addiional products or services to me. in the event that the amount of Interest on my Account exceeds
the maximum permitted by law, you agree to repay me upon demand the amouni paid which exceeds the maximum
interest rate, or at your option, o reduce the then Outstanding Balance by the excess amount of interast. This Agreement
constitutes the entire Agreement between the parties. If any part of this Agreement is not valid, all other parts will remain
enforceable. | understand | shoutd consult a tax advisor regarding the deductibiiity of interest and charges for my

Arrnnnt

CAUTION - IT 1S IMPORTANT THAT YOU READ ALL PAGES OF THIS AGREEMENT BEFORE YOU SIGN IT. DO
NOT SIGN THIS AGREEMENT IF IT CONTAINS ANY BLANK SPACES.

By signing below, | agree to all of the above terms and cerlify that | received a completed copy of this Agreement.

137060
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TRIAL COURT’S RECORD ON APPEAL

Plaintiffs Exhibit No 3

Consist of Slgnature Building Systems
August 5, 2003 Invoice for $75,762.29
‘for Modular Built Home sold to the Alvin
~ Yates — Larry Yates‘Partnership. |

_Also Affidavit Testumony and%Apphcablé |

Case Law as to Partnership. Property "
bought wrth Paﬂnershlp Funds
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§ which s aitached hereto as "Ptainmfs Exmbrt No.3.

consisting of a 4BR / 3-1/2 Bath modular buudmg systems home, from Signature [§

Buﬂdmg Systems, lnc of St. Geo:ge South Carolina, as evn}enced by Plamtiﬂ’s :
§| Exhibit N6 3 Fiwhict libeﬂebv “certifyitois’a s oopy of the): “Final Invoice dated || : -
) August:5;: zoos.frpm ‘Signature, Building Systems. in the amount of $75.762. 29 “

«w;

VLRI I Ce .
%.

#
Vi ,»( Py S Ry oyt
i e E} u*?;"i ;} h»z'&_ja LIRS 3 W

ATINE, TP IES T Kariig 1T :
Under the Uniform Partnersh:p Act of the State of South Carohna Code

ijg L 5. u\q-»’ é H g&.\ﬂ; W f

is partnefshlp groperty o

(2) “Unlesé me"‘contrary mtemwn
. x. z Yim

?
s Oel 1304 R ERYY

Also, in North Camﬁna case orf M_e_s__,m “all pmpelfy pumhased on |

! account of partnership is partnership property unisss contrary intentions appears.
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URE BUILDING SYSTEMS, INC.

TRIAL COURT’S RECORD ON APPEAL

pINGBROOK AVENUE Involce Number; -
~ PA 18807 RBSCOO3-Spec
ﬁ; = . . Involce Oate:
(701000 o 4 , . Avgs.200
(570)774-1010 Invoice {
. Ship to:
v Yates Speculiation
' Box 11008 : 400 Grover Wison Road
fumbia, SC 29211 Richland County
Blythewood, SC 29014
-ugtiomel D Costomer PO Payment Yerms
Yates (SC) : c.o0.D.
ales Rep ID Shivping Method Bic Bas
3oker (SC) - 8/5/03
ty| Item Dascription: [unitPice]  Edension
| : sajes base . 83.714 -00(
It for All Fioor Caverings -5,009.00
hisaies oplions ' 1,385.00 .~
les discounts given. -14,579.00
nd County SC Use Tax - 2129.10
ult: Freight Escrow 4,527.00~
ales-engineerng ' 50000~
th-sales-stale ssals 450,001
h: Caarier Deposits 3750047
uthrsales-Res.Warrenty 160.00 ~
O #551659 - -1,225.00 7
and County $C Use Tax | -39 81
ction Deposit:Wire 6/25/2003 for $8,000.00
TE; CARRIER USEAGE FEES OF $325.00 ($65 Per
WILL BE DEDUCTED FROM CARRIER REFUND®®
]
Chaselt
o i
7 of 828 '
biotdl m
; Sales Tax
cr_xeck No: Spec 4/25/03 Wire Total Inveice Amourt 7576229
Payment,Received 8,000.00
%2 67,762.29

64,3322 1



TRIAL COURT’S RECORD ON APPEAL

~Plaintiff's Exhibit No. 4

Consists. Wachovia Bank Official Check
tor $67,762.29 made payable to - |
Slgnature Building Systems with
Rﬁemttters Larry-and Alvin Yates

Also Affidavit Testlmony and-Case Law o
as to Partnership Property bought wnth
Partnershlp Funds

TR LT 0 ES L e Sl 80 O A L e et -
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AFFIDAVIT TESTIMONY AS TO PLAINTIFE’S EXHIBIT NO. 4
4. That the partnership did use the partnership funds secured from

Wachovia Bank, for the payment of Signature Building Systems’ “Final Invoice”
by way of a wire transfer advance payment of $8,000 as a production deposit ||
and by way of a $67,762.29 Wachovia Bank, Official Check No. 354081369
! made payable to Signature Building Systems, inc., with remitter as Larry and 3
| Alvin Yates, as evidenced by Plaintiff's Exhibit No. 4, which | hereby oertify to be |8

: amount of $67, 762 29, Whlch is attached hereto as Plamtrﬂ’ s Exmbn No 4.

CASE LAW AS TO PLAINTIFF’S EXHIBIT NO 4

‘3

El Section 33—41-230 (1) “All property cngma!ly brougm inté the~ partnershtp
subsequently acqunred by purchase or rOthéﬂ)VlSé on accouni of ﬁxe partnershlp,

"'w“f~ a‘s
] Ry ‘31“3

! is partnershlp property % {": ¥ ..,:_: /'-.} q-t? [N e S B @ A} ii‘ i ﬁ&’»‘“{," :

(2) “Unless tt}gpgqtggryg ibi;r}t;gon lappearg propeﬂy acqun'ed with pa“ n Ershlpu
ll funds is partnership property.”

: In Stephens v. Stephens, "pmperty bought with partnership funds, :
: '*gbelongs to partnershrp 5(Stephens V. \Stephens 50:S E. 2"‘%577,,‘213 Sogz “525):} = a

A R a6 s d W Foww fiak ¥

o Also in Nonh Carouna case of o es-y all rope p
: accot‘;nt of partnershlp is partnershtp property un conﬂary mtentions appears

| (Jones v. Shoil 428 S.6.2d 865, 110N, CApprdg) |l -1 iy g"%e mj*n :

Pl



TRIAL COURT’S RECORD ON APPEAL )
WQTWMWMWMMMW\—M :
S S S B S T

3i31542914m 420418 NEW 0103 1 BJDATA 6sa2o7453

COEFIGIAL ©HEGK .mmmmmmm
H

% 354081369

0004134 o . o B - :
S 3 . .. o08/18/2003

STE S N I i e S

To T SIGNATURE BUILDING_SYSTEMS,INC. __ . . . %67 ,762.29

XTY SEVEN THOUSAND SEVEN HUNDRED SIXTY TUO DOLLARS AND 29 CENTS Dmmé

\RRY AND ALVIN YATES

Her
S84 3G Ly niajmed Pavme.n :\r&eme <., Em‘bewoad Cowraza

sad oy eguie
- "‘LEULLB‘{ ‘LD 2000977 680035L08 L3696
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TRIAL COURT’S RECORD ON APPEAL

P!amtuﬂ"s EXth!t No 5

Consasts of Tatle to Real Estate for
1:2 acre lot Sold to the Partnership and
Pa|d for with Partnership funds, but ’

Titled in the name f Partner Alvm

Yates P o

| Also Afﬁdavnt Testimony and Case Law
for. purchasmg Partnership Property wuth

Partnershlp funds but Tutled in Name of

Partner: - i _—
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AFFIDAVIT TESTIMONY AS TO PLAINTIFE’S EXHIBIT NO. §
: 5. That the partnership did use partnership funds secured from Wachovia §
| Bank, for the purchase of a parcel of land containing 1.217 acres, from D.L. §
| Wilson, daughter of partner Larry A. Yates, for which the partnership paid $5,000 |
for the transfer of the property mto ;{artrrer AlvrnsYates name m exchange for _,
§l cash payment of $5, 000: and promrse of»paymentrofgan addmonal $16,200 from |§
Il the proceeds of the sale of the partnership property, as evidenced by Plaintiff's

; Exhibit No. 5, wgrch | certify to. be a true CopY of the TrtteJo Real Estate where

n.,,m.a- -)-._.w‘

il D.L. Wilson trahsféired-title-to-400 ?Gr%ver Wilson Road Property t6' Alcinivates
: even‘sthgugtg she;;had not beennpard* the batance of the $18, 200,wwh|ch stngl- i

Il remains unpald

Undey the*Partnershrp Laws of the State oerouth @arohna, éas per i §e
¢ Stevens v. Stephens, “property bought with partnershrp funds, in name ofa

e
|| single partner, belongs to partnership. (Stephens v. Stephens. 50 S.E. 2n 577;

213 S.C. 525) . ;
: \ase Nso. undery Stephens v, Stephens, the -ffact, that ;Jang% has been :
. 3{ w’”“.s E"’; :f"’ &”“ F ¥ ﬁ [¥ ) Bt 3 5 “ "‘“ 5

: purchased with paftnérshrp “}assets rarsgsgg presumptron that the land was :
i /ntended to,% fenm*partzof the paltﬂérshrp:property;; thoug the Iegal trtl 8 n

|- the name. of«an}%ndmdual partr;rerg

iR ENY 4
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TRIAL COURT’S RECORD ON APPEAL

Book 00868-2130

311458 12002 13 15 11 7 Dead
Fee: $10.00 County Tax: $23.66 Stato Tax: $55.80

8 D O

f‘wntv ROD

Space above line for recording information

STATE OF SOUTH CAROLINA ) TITLE TO REAL ESTATE
COUNTY-OF RICHLAND ) :

KNOW ALL MEN BY THESE PRESENTS, that |, D. L. WILSON| hereinafter
referred 'to as ‘Grantor, in the State aforesaid, for and in consideration-of the sum of
TWENTY-ONE THOUSAND TWO HUNDRED AND NO/100 ($21,200. 00) DOLLARS to
me paid by ALVIN YATES, hereinafter referred to as Grantee in the. Stqte aforesaid,
(the réceiptiof which is hereby acknowledged) have granted, bargamed; sold and
released, and by'ghese presents do grant, bargain, sell and release unte the Sald

Grantee, his Heirs and Assigns: g
H 5 - i

: 1 : | |
Ly |
|
SEE E)QHIBIT “A" ATI'ACHED HERETO AND INCORPORATED HEREIN BY i
EFERENCE FOR LEGAL DESCRIPTION AND DERIVATION

o

}Thls conveyance LS made subject to existing ents and to easements and restrictions of |
record mckxdmg those shown on recorded; pljt;“ém

:‘ K‘l
[ !

B ) ; S
‘? ' : . ; C
: ﬁ . . '

a TOGETH$R with all-and smgulaxl the nghts members, heredltaments and

. appurtenances tcp the said premises befongmg or ln anywise mmdent or appertammg

- TO HAVE AND TO HOLD all an}d smgular the premises before mentioned unto
the said Grantee, his Heirs and Assugrts forevér

* And the Grantor do hereby bind. Grantdr's Helrs Executors and Admmlstrators

to warrant and forever defend all and smgular the said premises unto the said Grantee,

S
; 'I?

PLEASE D THAT Nomu:smkcawm CONDUCTED IN THE CONVEYANCE OF THE
HEREIN PROPERTYBE émi'ss?mu AND BERNSTEIN, ATTORNEYS AT LAW, IS NOT UABTE FOR ANY TITLE DEFECTS.
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TRIAL COURT’S RECORD ON APPEAL

his Heirs and Assigns, against Grantor and Grantor's Heirs and against every person
whomsoever lawfully claiming, or to claim, the same or any part thereof.

WITNESS our Hands and Seals this 2% day of 0‘# . ZOU% in the year of
our Lord two thousand three and in the two hundredth and twenty-seventh year of the
sovereignty and independence of the United States of America.

Signed, Sealed and Delivered
in_the Presence of

7/\,3?,1%"%—' ' ). i NN

1st Witrfe Z D. L. Wilson
/ LAY 4/@
2nd W)tﬁe'ss /
STATE OF SOUTH CAROLINA )
COUNTY OF RICHLAND ) | |
PERSONALLY appeared before me __Aamy A . Yeles and made

oath that s/he saw the within-named Grantor sign, seal and, as his act and deed, deliver
the within-written Deed for the uses and purposes therein mentioned, and that s/he,
with 72T £ Pecasdean , witnessed the-execution thereof.

SWORN to and subscribed before me
this 2 day of _ Crtobe , 2003.

Do S 2 v
NOTARY PUBLIC FOR SQUT H CAROLINA
Commission Expires: 22L30s

PLEASE BE ADVISED THAT NO TITLE SEARCH WAS CONDUCTED IN THE CONVEYANCE OF THE
HEREIN PROPERTY. BERNSTEIN AND BERNSTEIN, ATTORNEYS AT LAW, 1S NOT LIABLE FOR ANY TITLE DEFECTS.
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TRIAL COURT’S RECORD ON APPEAL

-  Plaintiff's Exhibit No.6" -

| Consusts ef Servnce Contract/lnvmce .
from. Robert Hildreth Land Clearing for =
Construction work on Partnershlp o

Property and'Paid for from PartnershlpguA-: -

Funds as per Affidavit Testlmony of
Partner Larry Yates.
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‘ L2} NTIFF'S EXHIBIT NO. 6

6. That the partnership did use partnership funds secured from Wachovia B
i Bank, for the. “intended Ipurpese, df “Clearing of \Land,for House and Yard" by g: -
| Robert Hildreth Land Clearing ¢ Companyasevideneedbyﬁahmﬁs ExtibitNo. 6, |
whidﬂcertifytbbéatruecopyaf Sewicecdn‘n%aam:moice of-diiy 1472003 | ¢

b in the amount of $300.00"and &f payentofisame by Al Yates,s,.Jlg.gng;Y;aggg i

ﬁu:.

A to Roben‘ | Hn(sreth tand Cteanng companv in the a"‘“““‘ & mm"
whmamattame&“ ot Bs Paiinies ExRbING 6.1 |1\ TS0 28

mh;,g ;

Tt
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B CLEARIRNG
Highway 21 South
Ridgeway, SC
(803) 337-2261 or 2513

SERVICE CONTRACT/INVOICE

Da,te:;l;;/{/*/‘/"d’ Co

Business/N_a/me:_,la.nr 1/ z@ fgfes

‘Addmss:gﬁ&gﬁ;(ac/zf Crever W;’[?Q_»z /& WL% Q-‘V# S
- 2 Bk [N 8 CofombiaSc 2971

Phone #: Home o2 7/ 7-6322% Work [-FPop 8327 ~/88 5
DESCRIPTION OF WORK REQUESTED | HOURS | AMOUNT

covTRiCTONACCOUNT 0093
R o e
i vioe_Robert Hildreth Land Clearing Company ) $[300.00
§ ‘ | Nine Hundred

. rr_400 Grover Wilson Rd -
% 8053207 TREIA0 4004 2 L8400

after that time will be tumed over for collection. Selter may commence action against the Purchaser to
recover the amount due and pursue alj remedies for the collection of such amount including reasonabile
costs of coliection and attomey’s fees incurred in the coflection. Payment upon receipt of invoice.

Date:

Customer's Signature
Date: __

Hildreth Representative | a 1 3 9




TRIAL COURT’S RECORD ON APPEAL

S g mm s e ool o o

Plamtaff’s E,,xh;bst No 7

| ﬁf:_onsssts of: Enveeces fmm Southeastern
Concrete Products for Construction.

~ Matena!s for, work on-Partnership =

Property and: Paid { for from Paﬁnershap

- Funds‘as per Afﬁdamt Tesismoay of
Parmm Larry Yaﬁes |
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i evidenced by Plainitiff’s Exhibit No. 7, which I certify to be a true copy of “Sales’

g T 1cket of Southeastem Concrete Products, July 29, 2003 in the* ‘amount of




917

P.O. BOX 21¢

¢ Cayce-West Columbia, SC 29171 P
hk Street » Cayce, SC 29033

PHONE (803) 794-7363 FAX: (803) 794-7365

* BRICK » KEYSTONE RETAINING WALL BLOCK o

MASONRY CEMENT » CEMENT « MASONRY WIRE o SOUNDBLOX » PARKING BUMPERS

SALES TICKET

TICKET NO. | TICKET DATE
228418 TA29/03
150 CUSTOMER

IACCO NTNO/-

“It Pays To Use Quality Concrete Products”

N1

LUMBIA ST 3000

L A YATES & ASSOC

480 GROVER. WILSON RD
BLYTHEWOQD, &C :

N 2 }fubes of 90 EA )
S0 /280 | Ea |NW 8X8¥16 DOUBLE CORMER 1.0% 204, G
Rl Py T Cubes of 9@ EA v 20 |EA
A EA | HY 4XBYHi6 FARTITIOHN TE 38. 9@
: @ Cubeg of 150 EA = 5% |EA .
- 50 | EA |1V 4X8X16 SOLID " ) : .98 49, @0
-] . @ Cubes of 126 EA + S0 |E4
15 | EA | TYPE S SOUTHEASTERN -HASONRY 5. 26 8. D@
CEMENRT
¥ 2 Cubes of 4% A 15 B4
z . g B A %LDC}‘L-D&LZ YERY CHARKSGE - . r—, - - 81. 00 _] _.._.-z;".;-,.gs.;:_
; )
<o
; Sale 612. 06
S0 5.00%|Eales Tax 3B. €@
. . Freight . G
Egti mated To Lal Weicht LD
TMEG , 36 : 25 oNJoB OFF JoB “EiS.IE
; SE DAL on OETL . THE SIGNATURE BELOW SIGNIFIES RECEIPT
- - OF THE LISTED MATERIALS AND KNOWLEDGE
SEINOTEDO 2 'OF AND AGREEMENT TO THE TERMS, CONDI-
TIONS, AND WARNINGS ON THIS TICKET
(FRONTAND BAC o
SEE BACK FOR = N,
IMPORTANT INFORMATION (ANA AN
' - SIGNATURE | 7 K } (CUSTOMER OR CUSTOMER'S AGENT)
393 .

T OUSTOMER 7 Hi




’ American  P.0. BOX 2104 CAYCE - WEST COLUMB!A, S.C. 29171
mei “It Pays To Use Quality Concrete Products”
| BLOCK ¢ PIPE o BRICK R PHONE 794-7363

Somwee oy 7718
SoLp To: L- l[} ﬁ ‘C 3 fM/LJLSSOC;

ADDRESS: ey n
SHIP Tox L L//OIQ @fp‘v(j -)' )‘j C’l/) )/Z/d
QUANTITY - ESCRIPTION, PRICE Anmouyf

T Hac //uc/cﬁam’f NP

PLEASE KEEP AWAY FROW TRUCK AT ALL TIMES — DO NOT TOUCH CONTROLS

 in the event of delivery beyond curb line, the customer assumes:the liabllity for ail damages of
" city, state, and personal property, including Oy Our trucks are extremely heavy and may

cause damage at times that is beyond cur contro)

y

Acknowledged by . i
CLAIMS OF DAMAGE OR SHORfAGE MUST BE NOTED QN THIS BILL.

N/ i

“ :i e ;"; Rec’d By
R L EL — SEE BACK FOR ‘MPOhTANT IN RMAT‘ON —_—

COLOMIAL Pamrmcu.ma: 20202 v
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TRIAL COURT’S RECORD ON APPEAL

7 S

Consists of Invoices from Cripple
Creek Construction, Carolina’
Ceramics and Hardaway. Concrete

Companyfor.Construction- Matenals |
for work on Partnership Property and
Paid for by Partnership, Funds as. per.
Affidavit Testimony of Partner L.arry
; Yates.

..... oS TR g el # AR Lot el St A R b 0 T e T e B Fan g e 2 . B
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T EE R Y
AFFIDAVIT TESTIMONY AS TO ELA!NTIFF’S EXHIBIT NO. 8

8 That the partnershxp did use partnershlp funds secured from Wachovna |

m*m‘f"

ank, foR tﬁé%’ mtepded plrpose of&mhamnqumow ‘other; matenaISﬁfor the

preparation of bnck and block - foundanon,;, whlch«mcluded the*follov\ung, 20.93
. a:?%HU”JEJ : PRRF L IR 150 AT T

tons of stone costmg $329.65 and one load masonry sand costmg $150. 00,

s {\ : % g a'f P

oy % E B = 3
from Cnpple Cr&k «Cof ‘r%%ionf\{nth 5§}Seéuve ﬁd’fnié ts by way of - “Al‘Yates

mw o

j  “ates: Constructlon ’Ac i ohecksMNo“é 07)99 & 1&001;1@11(1 mvm%:e
kno led; o ST . s (v ck» & ~mortar. costi
WO ool USRS 1 Aoty e
057 77"’and Hardaway Concrete Company for ,‘pre—mxxed concrete costmg

25 2wl oedonanianty gk 1o Fie

926*'10 and* pat d by “Al‘ Yates f&*Larry Titds' onstruct]on"*’Account ™ h k No

027 i¢ach g’g which i1’ ¢ért 'f% toa,be uéué‘a copiés] “vﬂii“mam attachegléberet Yas

Plamtlﬁ’ s Exhibit No. 8.
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|
CRIPPLE CREEK CORPORAleION, INC
P.O. BOX 1417
LUGOFF, SOUTH CAROLINAI;29078
803-438-2195 OR 803—438-9773
- i

: CRIPPLE CREEK CORPORATION, INC "On
A P.0. BOX 1417 %
W/uj LUGOFF, SOUTH CAROLINA 29078 %o,
- 803-438-2195 OR 803-438-0773

AT
. R N BT
Ak

DATE = " "

Foe T e ])

P> IR DATE
e, 3 ;é—';‘ !j

A ;| ‘ CUSTOMER NAME ottt 570 05
fg . . J
L/ﬁ[) (=, 1w o Mo e, F s .

CUSTOMER NAME

ADDRESS | . ADDRESS ) Tl o v

I
# = *l

e e
; R

" i RN g |
o PHONE # AL S
N i ;
RECEIVED FROM ___{ ] 0 fovs, _

,| Yo

i 7 JOB NAME OR #

PH

2

ME OR #

JOB

P e
LR ArN
P
i
]
i

i Pl ~

DRIVER NAME e

RECEIVED FROM

CHECK CHARGE

- ON APP
x

DESCRIPTION

CHARGE

DRIVER NAME

. ’J UNIT PRICE EXTENSION |

Q ‘ P = - ’ UNIT PRICE EXTENSION
e S : i P
O, 2 Ile S LG g

D " 2in T :

75 288 : : A ‘ o
D - T ; =

O . k4 el ’)S ) : . ‘ ' E‘q '

Pl s PO AN, i S : |

V ”

z 1

i
— > i
BT - / s
7 “‘ -
-,":‘/’é:g"-, P L :"3"4’ ‘}z”i‘ "9 [[ 3
,r' 4 f ! ‘
W~ I l :
; i ’ Ay
TAX | : VISR AL
] : L ‘
TAX

' TCYTAS ”



Carolina fhixiniif®URT’S RECORD ON APPEAL

ooy Slina cknowledgement
otch Road . buter C
Columbia, SC 29723 Dats Ordord | Cusiomard|
Telephone: 803-788-1916
FAX: 803-736-5218 7130703 Go5b 999
E-Mail: carolissperamics@oarolizsceramios oo OE # Ship Date Page #
(s, Cash Customer ‘ g LA Yates & Associates
3 9931 Two Notch Road ll’ 400 Grover Wilson Road
Columbia, SC 29223 (803) 917-8224 Larry Yates
(1)' g Blythewood, SC i
mer Orir o [ Shpping Totet N, |~ SHppsd VA | gion [~~~ =
541514300703  House Account | 2% 15 Net 30
iangle Brick Northampton Modutar M 3,57 220.00 785.40
7
) * , M
ortar Lafarge Buff Ea 7.40 222 .00
30
State Sales Tax A _ : ' 50.37
[Totai] ___1,057.77
6 I-77 to Exit 34

South on 21 about 1 mile

m?:ﬂestakeaﬁgfdontDGmgrwmn P\M SWM‘CG/“;! WW

<ho~

LbnitedWmtyassutedmCaM!mCerambs' PriceSheetwiﬂapplymaﬂordm
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HARDAWAY CONCRETE comg
P.0. BOX 4R FAZNOE OWRIK STRES O A
DISPATCH 256-7106 - OFFICE 2544350

, SO prompt-

¥ e ] , medical attention if you have persistent or severe discomfort. In
3 p!emyof.mrfofaﬂeasnsm!mm&nsmmphysidaninme&at .:
CONVEY THIS WARNI

ol 10-2 Leave Plam - 10-3 Asrive Job Site 10-5 Start Dischargs 10-8 Finish Gisch. 109 Leave Job Site 10-10 Arvive Plany
» f ; ’ R ) . “:: . .
SSRGS ! IR R : :
= 4 T oo L . RS
- T o AR
B AT CUSTOMER'S REQU&BT__A_‘,_______GAL . wmnomwmznmosumm:sconmﬂemﬁsoucenssmmm.
ED ON J0B A : T il ANY WATER ADDED, AT CUSTOMER'SRISK. 2R
JEDTDTWSLOADBYM?H,QRHZOF ——— e = PURCHASER: AES RESPONSISILITY AFTER 7R REACHES CURBLINE
IDER TAKEN — M ° A MINIMUM AMOU EA D BEFORE VEMICLE CAN
s RETURN TO FHE “HIGHW, . PROVIDE
[T
F oG
Time Dus
AMOUNT

£750%, oy

CUSTTHER COMY (AT DELIVERYS TOTAL s
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TRIAL COURT’S RECORD ON APPEAL

Plaintiff’s Exhibit No. 9

Consssts of lnvouces from thte Crane '

bompany for Constructaon Work on
Partnershlp Property and Paid for by

Partnershlp Funds as per Affidavit

i

Testlmony of Partner Larry Yates
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the partnershlp dtd use partnershlp funds secured_ from Wachpvna )

| Bank, for e intohdsd purposé of ‘Crarié Ri At o White Crar i Cormpany for |-
: unloadmg aandf settlnge y::mous sgctrons «of- ithee«pre;fabrftatedg homg thatwglhet_ﬁ-z
partnershlp purchas;;rf}ém Ssgnatureﬁ Bx}ﬂ;!m;; Systems ;s‘ é:cé& by \eNhute .
| Crane CompéangfiNoi Order Ne002034-Revisad Tnvoice #6393 dited August]

i 22, 2003, for an adjusted pnog of $900 00, and payment by “Al Yates &. Larry
3 Pt TS AV e

x.u.e K”"‘* ' ay

§i .Yates Constriction Accounﬂched( No. 1020 ?dated Avgust- 29 which | certify-to- i 3
I be true copies of the “Work Order”, “Revised Invoice” and “Check No. 1020°, all |
| of which are attached hereto, as Plaintiff's Exhibit No. 9.

(‘
in

2

3
iy
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TRIAL COURT’S RECORD ON APPEAL

-WHITE CRANE CORPANY, INC.

.3414 AUGUSTA ROAD - 5369 JEFFERSON DAVIS HWY.

WEST COLUMBIA, S.C. 29169 N. AUGUSTA, SC 29841

794-7194 « 794-1620 FAX (803) 278-6780 .
CUSTOMER E & ADDRESS: 0 ]
LAl A | N9 002034

Date: S"S’QJ

JOBSITE: 00 _(irova ) MipnS - Bl foes

PO. #:
CRANE #: 1&112- - -
operaTor: O XX
TIME OUT: -
TIME IN:
S N | Sl V7. S
ACCESSORY EQUIPMENT: @,\ ol
g W, =

TOTAL '

- SPECIAL INSTRUCTIONS: = boo £0) - - 55 . e
/0 .
RECEIVED/ACCEPTEb BY: \W /7 4 // Dﬂ
COMPANY: __ " / /

~ T
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,')1“ RIAL COURT’S RECORD ON APPEAL
/ WHITE CRANE COMPANY, INC.
3414 AUGUSTA ROAD

WEST COLUMBIA, SC 29169
/ PH. (803) 794-7194

BILL TO:

Real Esate Services
PO Box 11008
Columbia, SC 29211

R . —— e e e i,
. R R e LT N U S IATUT . - RN

ALVIN ‘{ATES

LARRY YATES 1020
CONSTRUCTION ACCOUNT ) L ermese
o g | Augustzs, 2009 SE

vz

Pavmthe White C1'ane Company, Inc
Nine. Hundred

MCHOVIA
Wachovia N.A.
ACH R/T

rer__Revised Invoice 6203.

$1,665.00



" TRIAL COURT’S RECORD ON APPEAL

Plaintiff's Exhibit No. 10

Consists of Statement of Earnings
for Steve McAteer and Partnership
Check for $212.00 as payment for
_ Construction Labor on Partnership
Property and Paid for by Partnership
~ Funds as per Affldawt Testlmony of |
;F’artner Larry Yates e
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| at the partnetshlp “zéid ﬂ%e*‘%;rﬁ;é;éhlp fuﬁds 'ée::?umd from i

Wachovia Bank, for the intended piipase’ ofgfrmyl Sidinig Instal3sh: biSteve |
McAtee as evidenced by Fax Message from Larry A. Yates, LA Yates &
Associates accounting for labor amount due and payment thereof by “Al Yates &
Larry Yates Construction Account” check No. 1025, dated September 6, 2003, in
the amount of $212.00, which | certify to be true copies of the “Fax Message” &

“Check No. 1025°, both of which are attached hereto, as Plaintiff's Exhibit No. 10.




TRIAL CQURT’S RECORD,ON APPEAL
Real Estate Services Company

PO Box 11008, Columbia, SC 29211

Fax Message:

DATE:  September 1, 2003 ' ‘
TO: Steve McAteer - PHONE: :

109 Foxglove Lane - FAX: 749-8764
FROM:  Larry A. Yates PHONE: 9176224

L.A. Yates & Associates FAX: 750-9673
RE: New Residence for:

400 Grover Wilson Rd

— ~ Blythewood; SC29016  ~ o T

Number of pages including cover sheet: | 1}

MESSAGE
Dear Steve,

{ have not heard fromyouaboutyourpayforlastweek. loweynu for the
equipment for one week, $100.00. Pius, | assume your worked Tuesday to put siding on
garage front. You made a mistake and got the panels one-half 10” to low. | don’t know
how we will fix your mistake, but Dean will figure out something. | guess youanda

~ helper worked maybe 3 hours then and about 4 hours when we were pouring concrete
the other day. If so | owe you 7 hours X $16/ hr= $112.00 + $100 = $212.00. o

| am out of town until Friday but | came by your house today to pay you, but you nor
Debbie was home. Here is a check for this amount.

Thanks,
v lamyYates . e

SE v
CONSTRUCTION ACCOUNT
3504 Sidney Road

ﬁ.aow BV %

M C3IIND r_momx ﬂHFPL



TRIAL COURT’S RECORD ON APPEAL

Plaintiffs Exhibit No. 11

Consists of a Ledger of all Partnership
Expenditures for “On Site Construction”
of Partnership Property, Including an
ltemized Summary. of.all Accounts. ,,
showang Budget ltems, Estimated Cost
Spent to Date, Yet to Spend Percent .
Complete, and Over (Under) Balances
through June 28, 2004. |

| Also Affldavrt T’estlmony of Partner -

Larry Yates, Certifying. Exhibit No 11to.

be a true. Accountmg of.use of |

‘ Partnershup Funds and apphcable Case

Law that “Partnership books shallbe
‘kept,subject to-any- Agreement -between
the Partners.”
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nory, a“; . By 3 % r--.
& ﬁgrr N

A‘FFIDAVIT TE TIMONY AS TO PLAINﬂFf?’S EXHIBIT NO 11 I

.5 elfﬁl?hhb as r“é‘ﬁmred by‘*ltemaNo“ 6 of the Parmershlp“Agreement,}parﬁ;h; y ,,f,f:
L. ‘X@t s d did., }(}eej;‘)ﬁmgm{ %mi accu;ete accog%gng “of all ﬁproject X c}lt%r?s é;,}i"
evidenced by Plaintiff’s Exhibit No. 11 wh1ch mclud “ es,a summary sheet with 25 P -
"\9«3 -4 "\!!s *"z

itemized account estimates and spent totaé as“calculated from hsts of iﬂdlwduai% » H

invoices, all of which I hereby certify to be a true accounting of use of partnership
ecj’ghe;reto, g?Plamuﬁ?ss Exgnblf o» ]l _‘ BT

LI )
aé v »p‘

ot §" ‘? Fripet g od af*g" %é%fm::"“" NARVEE
- RLAINTIFF’ *EXHIBIT No-*u IR

e State ¢So'iith Carolij ‘%Codg} I
Sect10n«33-41-520 'Ehe _partn rshlp books shallglie ,ep s‘“ub_] atO ANYy o~ ¢ 5t {1
4 i or Cii £l
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TRIAL COURT’S RECORD ON APPEAL

400 GROVER WILSON RD SPEC HOUSE 28-Jun-04
|CODE|  ON-SITE CONSTRUCTION ~ | EST. | SPENT | YETTO | PERCENT | OVER |
NO. BUDGET ITEMS COST | TODATE | SPEND | COMPLETE | (UNDER)
1__|License, Pemits & Bonds $ 750($ 727($ - 23| 100% ($23)
2 |Clearing & Grubbing $ 1000/¢ 145018 ~ -| 100% $150
3 |Water Well, Pump, Tank & Piping | $ 3500!$ 6231 -1 100% | $2,731
4 |Septic Tank & Tile Field $ 1,000|$ 2624$ -] 100% | $1,624
5 |Highway Access & Driveway $ 1000|% 24841 -1 100% | $1.484
6 |Foundation Layout $ 250|$ 4351$ -1 100% $185
7  |Foundation Footings $ 5008 900 -1 100% $400
8 |Foundation Walls +52.000 forBrick | $ 400018 5186|$  -| 100% | §$1.185 |
9 |Porch & Garage Floor ¢ 500($ 645(8 -] 100% $145
10 |Set Crane & SetLabor $ 1000/% 900|$% 100 100% ($100)
11  |interior House Finish $ 2000|/$ 4501|$% - 100% $2,501
12 _|Exterior House Finish . § 2000($ 3617|8 - 100% | $1.617
13 _|Panelized Garage Set&Finish | $ 2225)¢ 7380)%  -| 100% | $5,155
14 |Automatic Garage Door $ 1000|$ 12478 | 100% | $247
15 |Front Porch Framing $ 750|8 2018|$% -1 100% | $1,268
16 |Rear Deck & Banisters 1§ 1000]$ 1481]$ -1 100% - | 9481
17 |Heating & Air Conditioning $ 5000{$ 5500 $ -1 100% $500 -
18 |Plumbing, Electrical & Range $ 15008 4267 8% -1 100% $2,767.
19  |Cleaning & Painting $ 1000{8 1379(% -1 100% $379
20 |Carpet, Vinyl & Tile $ 5500|% 4812|$ 688 100% ($688)
21 |Walks & Steps $ 500|$ 1117$ -1 100% | 9617
"22 |Landscaping Shrubbery 8 Grass | $ 1,000 $ 212318 S1o100% | $1423
23 |Miscellaneous Job Cost+§1,000 | $ 2000|$ 6274 $ -1 100% $4,274
24 |Alvin Yates Miscefianeous $ 1000|$ 3925|% -1 100% $2,925
25 |Larry Yates Miscellaneous $ 1000{$ 35¥|8$ -1 100% $2,536
~ TOTAL ON-SITE COST ¢ 38975|$ 66807 |8 811 172% | $28,022
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TRIAL COURT’S RECORD ON APPEAL

INVOICES THRU |28-Jun-04 -
‘CODE 'ON-SITE CONSTRUCTION INVOICE | CASH CREDIT | INVOICE
NO. COST ITEMS AMOUNT |PAYMENTS| CARDACT | DATE
DEPOSITS BACASH!$ 5168|$ 5,168 | B/A CASH
CHECKS WBCASHI$ 12132|$ 11,552 | B/A CHGS
INVOICES BALANCE $§ 54819(8 10147/$ 12,386
1 __|Richiand County (Building Permit) $627.00,  $000{  $0.00] 9-Jul03
1 IRichland County (Septic Tank Parmit) $100.00]  $100.00 $0.00] 10-Jur03
2 |Bob Hildreth (Land Clearing & Grubbing) #94 $850.00 $0.00 $0.00 16~Juk-03
2 |Ace Hdw $20.00 $0.00 $0.00| 17-Apr-04
2 |Labor {Dean Yates) Week of 3/28 - $280.00 $0.00 $0.00 17-Apr-04
3 |Rentx Trencher 736-7380 $173.25]  $173.25|  $173.25] 3-Jan-04
3 " |Home Depot $41.98 $0.00 $0.00| 17-Apr-04
3 |Home Depot $66.00 $0.00 $0.00] 17-Apr-04
3 |Labor (Dean Yates) Week of 2/23 ~ $280.00 $0.00 $0.00] 17-Apr-04
3 |DHEC Well Pemnit $70.00 $0.00 $0.00| 25-May-04
3 |Mormison Well Drilling, Inc $5,600.00]  $0.00 $0.00] 4-Jun04
4 |Rock (Loogolf Sand) 20.93 Tons $329.65 1$0.00 $0.00 30-Juk03
4  |L&N Enterprises $750.00 $0.00 $0.00| 28-Aug-03
4 |Lowe's (Septic Tank ) $40.74 $40.74 $40.74] 1Sep03 | -
4 |Lows's (Septic Tank ) $25.41 $25.41 $25.41| 1-Sep03 |
4 |Cripple Creek (Rock) '$324.61 $0.00 $0.00 4-Sep-03
4  |Lucas Septic Tank Service $341.25 $0.00 $0.00; 8-Sep-03
4 |Labor (Wallace Edwards) Week of 9/8 $10000{  $100.00 $0.00| 12-Sep-03
4  |Lahor (Randy Fdwards)Wssk-of 9/8 $65.00,  $65.00]  $0.00| 12:Sep03
4 _ISharp Shoppe (Diesel LEY) : ~$7.00 $7.00 $7.00| 14-Sep-03
4 |Cripple Creek (Rock) #027 | $32065 $0.00 $0.00{ 15-Sep-03
4 lLowes (182 Field Pipa & Fittings) $71.33 $71.33]  $71.33| 15-Sep-03 |
..4 |lLowes (Tie Fisld Pipe-& Fittings) $59.72 $59.72]  $59.72| 15-Sep03
"4 - itughes (Tie Fisld Pipe) $117.18]  $117.18]  $117.18] 18-Sep-03
4 |\abor (Randy Edwards)Wesk of 9/15 $36.00]  $36.00 $0.00| 19-Sep-03
4  |Biythewood How (Rake) $26.51 $26.51 $26.51| 22:Gep-03
5__{Bob Hidrath (Ddiveway Grading) _[#94 $50.00 $0.00 $0.00] 16-Jui-03
5 iLowe's {Gasage Floor) $41.35 $41.35 $41.35| 31-Aug-03 |
5 |Lowe's (Driveway) - $10260 $102.60 $102.60 3-Sep-03
5 |Lowe's {Garage Floor) $10260;  $10260]  $102.60| 3-Sep03
5 |Hardsway Concrete #1023 $661.50 $0.00 $0.00] 4-Sep-03
5 |HSS Renix #85 $75.60 $75.60 $75.60] 4-Sep03
5 |Hardaway Concrete $130.00]  $13000]  $130.00! 7-Nov-03
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TRIAL COURT’S RECORD ON APPEAL

INVOICES THRU |28-Jun-04
‘ ON-SITE CONSTRUCTION INVOICE | CASH CREDIT | INVOICE
NO. ~ COSTITEMS AMOUNT |PAYMENTS| CARDACT | DATE
5 |Hardaway Concrete $750.00 $0.00 $0.00] 17-Apr-04
5 |Cripple Creek (Crush & Run) $233.95 $0.00 $0.00| 17-Jun-04
6 |Lowe's (Nails, Stakes, String & Supplies) $49.31 $49.31 $49.31] 16-Jul03
6 |Labor (Dean Yates) $36.00 $20.00 $0.00| 17~Jui-03
6 |BobHildreth  (Digging Footings) $120.00]  $120.00 $0.00] 18-Jut03
6 |Labor (Dean Yates) $36.00 $60.00 $0.00] 18-Jut03
6 |Lowe's {Grade Stakes) $6.27 $6.27 $0.00] 19-Jul03
6 |Lowe's (Batter Boards Matbrials) $77.91 $77.94 $77.91] 21-Ju03
6 |Lumber Lowe's (Grade Stakes) $15.71 $15.71 $15.71] 21-Juk03
6 |Lowe's (Grade Stakes) $12.73 $1273 $12.73| 22-Jul03
6 |Lumber {Lowe's) $44.60 $44.60 $44.60) 25-Jul-03
6 |Labor (Dean Yates) $36.00] $100.00 $0.00] 25-Juk03
7  |Martha Davis {Rally Tiler) $75.00 $75.00 $0.00| - 16-Jul-03
-7 |Lahor (Dean Yates) $36.00 $20.00 $0.00 20-Jut03
7  |Labor (Dean Yates), $36.00 $45.00 $0.00] 21-Jul03 |
7 |Labor(DeanYates) | $36.00]  $2000|  $0.00] 22Jul03
7 |Lsbor(Dean Yates) - TR0 $2000]  $0.00| 23-Jyi03
7 |Labor (Wallace Edwards) $1000]  $20.00 $0.00| 23-Jut03
7 |Concrete (Hardaway - O Yards)  #98 $595.35 $0.00 $0.00] 24-Jul-03
7 |Labor (Wallace Edwards) $40.00 $20.00 $0.00] 24-Jul-03
7  |Labor {(Dean Yates) ~$36.00 $20.00;  $0.00) 24-Jut03 |
7  |Labor (Wallace Edwards) $0.00 $30.00 $0.00| 25-Jul03
8 |Concrete (Hardaway -'3 Yards)., [#97 $19845] . $0.00 $0.00] 24-Jul03 |
8 |Block (Southeastem Concrate) #98 $642.60} $0.00] - $0.00] 28-uH03 -
8 |Lowe’s (Whee! Borrow & Cement) $12287| $12287]  $122.87| 28-Jul-03
8 |iabor (Dean Yates) $36.00]  $20.00 $0.00] 28-Jul03
"8 |Sand (Loogolf Sand) 22Tons #99 $157.50 $0.00 $0.00| 29-Jul-03
" 8 |Labor (Dean Yates) ' ] - $36.00 $20.00 $0.00| 29-Jul-03 |
8 |iabor (Wallace Edwards) $0.00 $20.00 $0.00]  29-Jub03
§ |Brick & Mortar {Carolina Ceramics) #1002 $1,057.77 $0.00 $0.00| 30-Jul03
8 |Labor (Wallace Edwands) $60.00 $60.00 $0.00 30-Jul03
8 Labor (Dean Yates) $36.00 $20.00 $0.00{ 30-Ju-03
8 |Blythewood Hardware (Wall Ties) $13.13 $13.13 $13.13] 30-Jul-03
8 |Blythewood Hordware (MixerPars) | | $483) 9483 $0.00) 30ut03
"8 |Block Labor {Jasper Tucker 319-0358) #1003 |  $437.50 $0.00 $0.00] 1-Aug03 |
8  |Labor (Wallace Edwards) $60.00 $60.00 $0.00] 1-Aug-03
8 |Lowe's (Cament & Trowel) $59.09]  $50.09 $59.09] 1-Aug-03
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INVOICES THRU |28-Jun-04
CODE ON-SITE CONSTRUCTION INVOICE | CASH CREDIT | INVOICE
NO. COST ITEMS AMOUNT |PAYMENTS| CARDACT | DATE
8 |New South Supply $30.98 $3098)  $30.98| 5Aug(3
8 |Lowe's (Brick Vents) $40.27]  $40.27 $40.27| 7-Aug03
8 {Labor (Dean Yates) $36.00]  $20.00 $0.00| 7-Aug-03
8  |Brick Labor (Jasper Tucker 319-0358) #1008 $400.00 $0.00 $0.00| 8-Aug03
8 |Labor (Dean Yates) l T $3800  $80.00 $0.00| 8-Aug03
8 |Brick Labor {Jasper Tucker 319-0358) #1011 $325.00 $0.00 $0.00| 14-Aug03
8 |Labor (Dean Yates) Week of 8/11 | $180.00]  $180.00 $0.00| 15-Aug-03 |
8 |Brick Labor (King Murphy 337-8639) #1013 $220.00 $0.60 $0.00| 16-Aug03
8 - |Brick Labor (King Murphy 337-8639) | $20000]  $200.00 $0.00| 16-Aug-03
8 |Brick Labor (James Simons 353-3809 $10000]  $100.00{  $0.00| 16-Aug-03 |
8 |Labor (Wallace Edwards) $70.00 $70.00 $0.00| 16-Aug03 |
8 |Labor {(Randy Edwards) $4200]  $42.00{  $0.00{ 16-Aug03
8 |Labor (Dean Yates) $36.00]  $15.00 $0.00| 16-Aug-03
& |Biythewood Hardware (Cut Nails) $1267]  $1267]  $12.67| 16-Aug-03
8 |Lowe's (Cement & Treated Plates) . $21268|  $21268]  $212.68 17-Aug03
8 |Brick Labor (Jasper Tucker 319-0358) #1014 $150.00 $0.00 $0.00| 17-Aug03
8 |Labor (Dean Yates) $36.00]  $25.00 $0.00] 17-Aug03 |
8 |Labor (Watiace Edwards) $30.00]  $30.00 $0.00] 18-Aug-03 |
8 |Labor (Randy Edwards) - $1800]  $18.00 $0.00! 18-Aug03 | -
9 [New South Supply (00 SF Reinforcing Wire) $39.00]  $39.90{  $39.90| Z7-Aug-03
9 |Lowe's {Garage Floor ) $110.85] $110.86]  $110.88] 3-Sep03
9 |Hardaway Concrete #1023 " $264.60 $0.00 $0.00{ 4-Sep-03
9 |Home Depot §51.14 $51.14 $51.14] 4-Sep03
9 |Labor (Wallace Edwerds) Week of 911 $110.00]  $110.00 $0.00{ 5Sep-03
9  {Home Depot $68.19 $0.00 $0.00| 17-Apr-04
10 . {White Crane Service #1020 $900.00 $0.00 $0.00] 29-Aug-03
10 |White Crane Service (Set Trusses) | {$225 Dus $0.00 $0.00 $0.00| 17-Sep-03
11 {Labor (Dean Yates) Week of 9/8 ' $140.00]  $140.00 $0.00| 12-Sep-03
11 |Labor (Wallace Edwands) Week of 9/8 $110.00]  $110.00 $0.00| 12-Sep-03
"1 {Labor (Randy Edwands)Week of 9/8 $65.00]  $65.00 $0.00| 12-Sep-03
11 {Lowss {Sand Paper & Sheet Rock) $2457|  $24.57 $24.57| 15-Sep-03
11 |Labor (Wallace Edwards) Week of 9/15 $350.00]  $350.00 $0.00| 19-Sep-03
11 |Labor (Dean Yates) Wesk of 9/15 $140.00]  $140.00 $0.00| 19-Sep-03
11 |84 Lumber (Shest Rock Comers) $4.16 $4.16 $0.00] 19-Sep-03
11 |Lowes (Shest Rock & Mud, Paper) $52.78]  $62.78 $52.78| 23-Sep-03
11 |Labor (Wallace Edwards) Week of 9/22 $185.00]  $185.00 $0.00{ 26-Sep-03
11 |Labor (Randy Edwards)Week of 9/22 $65.00|  $65.00 $0.00] 26-Sep-03
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INVOICES THRU |28-Jun-04
1 CODE ON-SITE CONSTRUCTION INVOICE CASH CREDIT | INVOICE
NO. COST ITEMS AMOUNT PAYMENTS CARD ACT DATE
11 |Labor (Dgen Yates)Wsek of 10/20 |Lay-Check | $100.00  $100.00 $0.00| 24-Oct-03
11 |Labor (Patty Smith)Week of 10/27 |Lay-Check $35.00 $35.00 $0.00] 31-QctH3
11 |Labor (Patty Smith)Week of 113 [tay-Check |  $65.00]  $65.00 $0.00] 7-Nov-03
11 |Labor (Patty Smith)Wesk of 11/11 $35.00 $35.00 $0.00{ 14-Nov-03
11 |Labor (Dean Yates) Wesk of 2/9 $280.00  $280.00 $0.00| 13-Feb-04
11 |Home Depot {April Invoices) $172.00 $0.00 $0.00] 7-Apr-04
11 |Labor (Dean Yates) Week of 4/12 $2680.00 $0.00 $0.00] 16-Apr-04
11 |Home Depot $30.93 $0.00 " $0.00] 17-Apr-04
11 |Labor (Dean Yates) Week of 4/19 $280.00 $0.00 $0.00{ 23-Apr-04
11 |Labor (Dean Yates) Week of 4/26 $280.00 $0.00 $0.00| 30-Apr04
11 |Labor (Mike Sufivan) Week of 4/26 $200.00 $0.00 $0.00]- 30-Apr-04
11 |Labor (Dean Yates) Week of 6/3 $280.00 $0.00 $0.00| 7-May-04
11 |Labor {(Mike Sulivan) Week of 5/3 $200001°  $0.00]  $0.00} 7-May-04
11  iLabor (Mitch Mitchel) Week of 5/10 . $200.00 $0.00 $0.00] 14-May-04
11 |Labor (Mitch Mitchel) Week of 5/17 ~ $200.00 $0.00 $0.00{ 21-May-04
11 |Labor (Mitch Mitchel) Week of 5/24 $200.00 $0.00 $0.00| 28-May-04
11  |Labor (Mitch Mitchel) Week of 5/31 $200.00 $0.00 $0.00{ 4-Jun-04
12 |Labor (Dean Yates) $405.00f  $0.00]  $0.00] 4-Aug03
12 |Lowe's (Cement & Treated Plateg) $151.88] $151.88 $151.88] 13-Aug-03
12 {Lowe's (Sheeting for Signature) $53.73 $63.73| ° §$53.73] 19-Aug03
12  |First Cash Pawn $210.00 $210.00 $210.00) 22-Aug-03
12 |Labor (Dean Yates) Week of 8/18  |#1015> $180.00 $180.00 © $0.00| 22-Aug-03
12 |First Cash Pawn >Gignature |  -$40.00]  -$40.00]  -$40.00| 22-Aug-03
12 |ABC Supply Compeny $6.81 $6.81 $0.00} 28-Aug-03
12 |Labor (Dean Yates) Week of 8/25 $180.00]  $180.00 $0.00{ 29-Aug-03
12  |Labor (Steve McAteer & Helper) Wesk of 8/25 $115.00 $115.00 $0.00] 28-Aug-03
12 {Labor {Steve McAtesr & Helper) Week of 9/1 $228.00 $228.00 $0.00| 5-Sep-03
12 |Labor (Dean Yates) Wesk of 91 | $180.00]  $180.00 $0.00{ 5-Sep-03
12 |Labor (Wallace Edwards) Week of 91 $100.00 $100.00 $0.00| 5Sep-03
12 {Steve McAteer Siding Work #1025 $212.00 $0.00 $0.00| 8-Sep03
12 |Labor (Dean Yates) Wesk of 9/8 $140.00 $140.00 $0.00] 12-Sep-03
12 Labor (Dean Yates) Week of 9/22 $140.00] $140.00 $0.00| 26-Sep-03
12 |Steve McAteer Siding Werk #1035 $175.00 $0.00 $0.00{ 3-Oct-03
- 12 |Steve McAteer Siding Work #1038 $400.00 $0.00 $0.00| 10-Oct-03
12 |Steve McAteer Siding Work $200.00 $200.00 $0.00; 20-Oct-03
12 |Labor (Dean Yates) Week of 6/7 $280.00 $0.00 $0.00{ 11~Jun-04
12 |Labor (Kenny Sims) Week of 8/7 $0.00 $0.00! 11-Jun04
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INVOICES THRU |28-Jun-04
CODE ON-SITE CONSTRUCTION INVOICE | CASH | CREDIT | INVOICE
NO. ___ COSTITEMS AMOUNT |PAYMENTS| CARDACT | DATE
12 _ISteve McAteer Siding Work - - $200.00 $0.00 $0.00] 23-Jun-04
13 {Home Depot (Garage Wall Bracing) $84.31 $84.31 $84.31| 25-Aug-03
13 |Lowe's (Plates for Garage) $76.23 $76.23 $76.23| 26-Aug-03
13 |Hoover Trusses $1,338.75 $0.00 $0.00! 4-Sep-03
|13 iLowe's (Garage Set) $33.4] B $33.24| 5-Sep03
13 |Columbia Lumber (Garage Shesting) §518.18]  $518.18]  $518.18] 17-Sep-03
13 |Lowes (Lumber Garage) $247.70]  $247.70]  $247.70| 17-Sep-03
13 |Lowes {Roof Felt) $44.04] $44.04 $44.04] 17-Sap-03
13 |Wachovia Cash (Garags Framing)  |#1028 $600.00 $0.00} $0.00 18-Sep-03
13  |Labor (Dean Yates) Week of 9/15 $140.00]  $140.00 $0.00 19-Sep-03
13 |Lowes (Lumber) $69.51 $69.51] . $69.51| 22-Sep03
13 |ABC Supply Company (Roofing) $247.01]  $247.01 $247.01{ 22-Sep-03
13 |Lowes (Lumber, Nails & Sheathing) $56.20] = $56.20 $56.20] 24-Sep-03
13 |Labor (Dean Yates) Week of 9/22 $140.00]  $140.00 $0.00] 26-Sep-03
13 |Femando Rosas (Roofer) #1034 $285.00 $0.00 $0.00] 2-Oct-03
13 |Labor (Dean Yates) Week of 9/29 $140.00]  $140.00 $0.00] 3-Oct-03
13 |Lowes (Lumber){Lowe’s Card) $48.68 $48.68 $0.00{ 50ct-03
13 |Labor {Dean Yates) Week of 10/ $140.00]  $140.00 $0.00 10-Oct-03
13 |Lowes {Vinyl Brick Mold){Visa-2) $59.00 $59.00 $59.00{ 15-Oct-03
13 |Labor (Dean Yates) Week of 1013 $140.00]  $140.00 $0.00] 17-Oct-03
13 |Lowes (FROG Floor) $103.11]  $103.11 $103.11{ 4-Nov-03
13 |Lowes (FROG Floor) $242.00]  $242.00]  $242.00] 13-Nov-03
13 |Lowes (FROG Rm Insulation) $310.24 $0.00 $0.00! 13-Nov-03
13 |Lowes (Truck Rental) $19.95 $0.00 $0.00] 14-Nov-03 |
13  |Lowes (FROG Rm Dry Wall} $100.88 $0.00 $0.00{ 14-Nov-03
Lowes (FROG Rm Dry Wall) | $519.23 $0.00 $0.00 14-Nov-03
Labor (Dean Yates)Week of 11/11 $140.00]  $140.00 $0.00] 14-Nov-03
Labor {James Addison)Week of 11/11 $72.00 $72.00 $0.00| 14-Nov-03
Lowes (FROG Rm Screws & Elect) $43.79 $4379] - $43.79] 19-Nov-03
Lowes (FROG Rm Painf) $20.46 $0.00 $0.00 20-Nov-03
Labor (Dean Yates)Week of 11/17 |Lay Cash $14000]  $140.00 $0.00 21-Nov-03
- lLabor (Randy Edwards)Week of 1117 $165.00]  $165.00 $0.00{ 21-Nov-03
Lowe's (Room Over Door) 83500,  $35.00 $35.00| 23-Dec-03
Labor (Dean Yates) Week of 4/5 $215.19 $0.00 $0.00{ 17-Apr-04
Home Depot $117.41 $0.00 $0.00{ 17-Apr-04
Labor (Dean Yates) Week of 4/12 $280.00 $0.00 $0.00| 17-Apr-04
Home Depot $142.42 $0.00 $0.00! 17-Apr-04
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INVOICES THRU |28-Jun-04
CODE _.ON-SITECONSTRUCTION . . _ | INVOICE | CASH |- CREDIT | INVOICE | .-
NO. COST ITEMS AMOUNT |PAYMENTS| CARDACT | DATE
13 {Homs Dapot $2587  $0.00 $0.00| 17-Apr-04
13 |Labor (Dean Yates) Week of 3/7 $280.00 $0.00 $0.00| 17-Apr-04 |-
14 __|Garage Door, Opemer & Installation | $1,246.67| $1,246.67| - $1,246.67 28-Jun-04
15 _|Lowes (Nails, Screws & Flashing)(Visa-2) $80.25 $80.25 $80.25| 27-Sep-03
15 |Biythewood Ace Hdw « $49.35 $19.35 $19.35| 29-Sep-03
15 |Lowss (Lumbar)(Visa-2) $251.15]  $251.15]  $251.15] 28-Sep-03
15 |Blythewood Hardware {Visa 2) 777 1T $7.77| 29-Sep03 |
15 |Lowes (Joist Hangers)(Vise-2) $9.08 $9.08 $9.08| 30-Sep03
15  |Lowes (Lumber)(Visa-2] $46.14 $46.14 $46.14| 30-Sep-03 |
15  |Lowes (Lumbsr)(Visa-2) $167.24| $167.24]  $167.24| 30-Sep-03
15  |Lowes (Lumber, Naﬂs&Shsail’nng)(Visa-Z) $15421] 1M1 $154.21] 1-Qct-03
15 |Labor (Dean Yates) Wesk of 9/29 $14000|  $140.00]  $0.00] 3-Oct-03
15 |ABC Supply Company (Roofing) $39.60 $39.60]  $39.60{ 9-Oct03
15 |Femando Rosas (Roofer) - #1036 void|.  $50.00 $50.00 $0.00{ 10-Oct-03
15 |Labor (Dean Yates) Week of 10/6 1 $14000]  $140.00 $0.00{ 10-Oct-03
15 |Homs Dapot (Banisters) $441.33]  $441.33]  $441.33] 16-Oct-03
| 15 |Labor (Dean Yates) Week of 10/13 - $14000|  $140.00]  $0.00| 17-Oct-03
15 IHome Depot (Front Porch Post) - $44.00[  $44.00 $44.00| 21-0ct-03
15 |Home Depot - $188.06|  $188.05| - $188.06| 30-Jan-04
15 |Witlis Fittry 518-5861 Wesk of 22 $90.00 $0.00 $0.00| 6-Feb-04
16 |Lowes (Meter to Box Wiring) $5366| . $53.66 $53.66] 15-Sep-03
16 !Lowes (Plumbing Material) $8103|  $81.03]  $81.03| 18-Sep-03
16 |Lowss (Dack Nails) (Brent Lewis) - $66.35|  $86.36 $66.36| 5-Dec-03
16 _|Lowes (Deck Lumber) (Brent Lawis) $810.30|  $810.30] ©  $810.30| 5-Dec-03
16 |Lowes (Truck Rental) $19.95 $0.00 $0.00| 5Dec-03
16  |Brent Lewis Deck Contract $450.00 $0.00 $0.00| 6-Dec-03
17  |L&N Enterprises #1032 $2,000.00 $0.00 $0.00{. 1-Oct-03
17 |L&N Enterprises #1037 | $2,000.00 $0.00 $0.00] 10-Oct-03
1 17 1L &N Enterprises ~ $1,500.00 $0.00 $0.00| 9Jun-04
- 18 |Lowe's (Elscirical Wﬂe&Suppkas) $82.03 $82.03 $82.03| 16-Jul-03
18 |Labor (Dean Yates) $36.00 $20.00  $0.00] 16-Jul-03
18 |Labor (Dean Yates) $36.00 $20.00| - $0.00] 4-Aug03
18 |Homs Depot (Elect Range) $41748]  $41748]  $417.48| 20-Aug-03
18 |Lowe's (Saw Pole Electric) $68.58 $68.58 $68.58 27-Aug-03
18 |Lowe's (Craw Space Access Door) $19.73 $19.73 $19.73| 28-Aug-03
18 |Lowes (Plumbing Material)(Visa-2) $138.77] $138.77 $213.77] 1-Oct-03
18 |Lowe's (Electrical Materials & Fixtures) $111.16]  $111.16]  $111.16] 21-Oct-03
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INVOICES THRU 28-Jun-04

CODE ON-SITE CONSTRUCTION INVOIGE | CASH | GCREDIT | INVOICE |..
NO. COSTITEMS AMOUNT |PAYMENTS| CARDACT | DATE

- 18 - |Labor {(Dean Yates)Weskof 10220 | - $100.00 $100.00 $0.00{ 24-0ct-03 |

18 |Labor (Dean Yates)Week of 10/27 |Lay-Check | $100.00].  $100.00 $0.00| 31-Oct-03
18 _ |Fairfield Electric {Underground Serv) $96.00  $0.00[ = $0.00] 5Dec03 |
18 |Fairfield Electiic (Underground-Sery) | - $255.00 $0.00} $0.00| 10-Bec-03 |
18  |Fairfield Elsctric $255.00 $0.00 $0.001 10-Dec-03
18 |Homs Depot $70.75 $70.75 $70.75| 2-Feb-04
18  |Blythewood Ace Hdw $154.21 $154.21 $154.21| 2-Feb-04
18 |Home Dspot $82.60 $82.60] = $82.60| 6Feb-04
18 |Home Depot (Aptil Invoices) $426.00 $0.00 $0.00] 7-Apr-04
18 |Lowe's $12.14 $0.00 $0.00] 17-Apr-04

18 |Homs Depot $185.27 $0.00 $0.00| 17-Apr-04
18 |Ace How $2.78| $0.00 $0.00| 17-Apr-04
18 |Fairfield Electric $15.90 $0.00 '$0.00] 17-Apr-04
18 |Home Depot $137.27 $0.00 $0.00| 17-Apr-04
18 |Home Depot $107.14 $0.00] - $0.00{ 17-Apr-04
18 |Lowes $16.87 $0.00{ $0.00] 17-Apr-04 |
18 |Labor (Dean Yates) Week of 3/14 - $280.00 $0.00 $0.00] . 17-Apr-04
18 " |Labor (Dean Yates) Week of 5/10 $28000|  $0.00 $0.00| 14-May-04
18 |Labor (Mike Sulivan) Week of /10 $200.00 $0.00 $0.00| 14-May-04
18 |Labor (Dean Yatss) Wesk of 5/17 $280.00 -~ $0.00 '$0.00| 21-May-04°
18 |Labor (Kenny Sims) Week of 517 $100.00 $0.00 $0.00| 21-May-04
18 |Labor (Mike Sulivan) Wesk of 5/17 $200.00 _$0.00 $0.00| 21-May-04
19 |Labor (Patty Smith) $10.00 $10.00 - $0.00] 22-Jul03
18  |Labor (Randy Edwards)Week of 9/4 $100.00{  $100.00 $0.00| 5-Sep-03
19 |Labor (Randy Edwards)Week of 9/1 $65.00 $65.00 $0.00{ 5-Sep-03
19 |Lowe's (Trim Paint ) $47.76 $47.76 $47.76] 5-Sep-03
19 |Labor (Randy Edwards)Week of 9/15 $164 00 $164.00 $0.00; 19-Sep-03
19 _ |Labor {Randy Edwards)Wssk of 9/22 ~$5000]  $50.00 $0.00| 26-Sep-03
19 |Labor (Randy Edwands)Wesk of 9/29 $126.00] $126.00 $0.00] 3-0ct-03
19 |Labor (Daan Yates) Wesk of 2/16 $280.00 $280.00 $0.00| 20-Feb-04
19 |Home Depot (April Invaices) $220.32 $0.00 $0.00] 7-Apr-04
19 |Home Depot {April Invoices) $316.00 $0.00 $0.00] 7-Apr-04

- 20 |Creative Tile Distributors $220.00f  $220.00 $0.00| 23-Aug-03
20 |The Floor Club (Laminate @ $1.29) |#1018 $492.44 $0.00 $0.00| 27-Aug-03
20 |The Ficor Club {Laminate @ $1.29) $514.69, $514.69 $514.69; 10-Oct-03
20 |Home Depot (Thin Set) . $3354)  $3354 $0.00| 24-Oct-03
20 |Lowe's (Tile Instulation Supplies)  [Lay-AX $57.88 $57.88 $57.88| 27-Oct-03
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INVOICES THRU |28-Jun-04
| CODE ON-SITE CONSTRUCTION INVOICE CASH CREDIT | INVOICE
NO. CQST ITEMS AMQUNT [PAYMENTS|{ CARDACT | DATE |
20 {Labor (Dean Yates)Week of 10/27 |Lay-Check $100.00 $100.00| - $0.00| 31-Oct-03
20 |Labor (Dean Yates)Weskof 11/3 [Lay-Check | $100.00 $100.00 $0.00! 7-Nov-03
20 |The Floor Club (Carpet & Pad) $1,633.28 $0.00} - $0.00| 26-May-04
20 |Labor (Dean Yates) Week of 5/24 $280.00 $0.00 $0.00{ 28-May-04 |
20 |Labor (Kenny Sims) Wesk of 5/24 $100.00 $0.00 $0.00] 28-May-04
20 |Labor (Mike Sulivan) Wesk of 5/24 $200.00 $0.00 €0.00| 28-May-04 |
20 |Labor (Dean Yates) Week of 5/31 $260.00 $0.00 $0.00{ 4JunD4
20 {Labor (Kenny Sims) Week of 5/31 $100.00 $0.00 $0.00| 4-Jun-04
20 |Southeastem Carpet Installations  |#1089 $522.00 $0.00 $0.00{ 7-Jun04
20 |The Floor Club (Carpst & Pad) ‘ $178.44 $0.00 $0.00 8Jun04
21 |Hardaway Concrete $661.50 $0.00 $0.00| 14-Dec-03
21 |Labor (Dean Yates) Week of 3/21 $280.00 $0.00 $0.00] 17-Apr-04
21  Jasper Tucker Concret Labor $175.00 $0.00 $0.00] 17-Apr-04
22 |Diesel Fus! (Sham) $1398] 1390 $13.98 14-0ct03
22 |Spring Valiey Ace Hdw $5247 $52.47 $62.47| 2-Feb-04
22 |Haskle Able Landscapeing (Sprig Grass) $650.00 $0.00 $0.00] 16-Feb-04
22 |Yard Store $19.95 $0.00 $0.001 17-Apr-04
22 IYard Store $15.75 $0.00 $0.00| 17-Apr-04
22 |Labor (Kenny Sims) Wesk of 6/21 $100.00 $0.00 $0.00{ 4-Jun-04
22 |Labor (Daan Yates) Wesk of 6/14 $280.00 $0.00 $0.00| 18-Jun04
22 [Turbivitle Sod Company $714.44 $0.00 $0.00] 23-Jun-04
22 |Lowe's Shrubbery $96.34 $0.00 $0.00] 23-Jun-04
22 |Labor (Dsan Yates) Wesk of 6/21 $280.00 $0.00 $0.00{ 26-Jun-04
23 _|Pep Boys 750-0294 (Van Starter) $55.64 $55.64 $55.64| 15-Jul-03
23 |Lows's (Water Hose & Supplies) $98.82 $98.82 $148.13| 16-Jul-03
23 |Labor (Wallace Edwands) $40.00 $40.00 $0.00{ 16-Jui-03
23 |Blythewood Hardware (Locks & Chain) $24.31 $24.31 $24.31| 16-Jul-03
23 Gas Blazer (Exxon) $16.88 $16.88| $16.88] 16-Jul-03
23 McDonalds $8.42 $6.42 $0.001 16~Jul-03
23 |Biythewood IGA $3.25 - $3.25 $0.00{ 16-Jul-03
.23 {Pep Boys Auto Parts (Van Brake Paris) $13.61 $13.61 $0.00{ 19Jul03
23 |Advanced Auto Parts (S-10 Brake Shess) $11.79] 81179l $0.00] 19uH03
23 |Advanced Auto Parts (S-10 O-8 Treatment} $9.96 $9.96 $0.08( 19-Ju-03
23 |Bank of America July Fess $61.58 $61.58 $61.58] 24-Juk-03
- 23 iLunch (BoJangles) $15.00 $15.00 $0.001 24-Jul-03
23 {Gas Blarer (Piney Grove Spet $20.001 $20.00 $20.00 25-Jul-03
23 |Autp Maint. (Advanced Auto) $17.72 $17.72 $17.72| 25-Jul-03
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TRIAL COURT’S RECORD ON APPEAL

INVOICES THRU |28-Jun-04
CODE ON-SITE CONSTRUCTION INVOICE | CASH CREDIT | INVOICE
NO. COST ITEMS AMOUNT |PAYMENTS| CARDACT | DATE
23 [Shell {ice & Drinks) $9.32 $9.32 $0.00] 30-Jul-03
23 |ice & Lunch Week of 7/28 $70.84)  $70.84 $0.00] 1-Aug-03
23 |Midiands Tech Book Store ~l#1005 $48.00 $0.00 $0.00] 5-Aug-03 |
23 _|Gas Biazer (Clemson Rd) $2500]  $25.00 $25.00; 7-Aug-03
23 |ice & Lunch Week of 8/4 $67.36]  $67.38 $0.00] 8-Aug03
23 |Bank of America July Peyment #1006 $150.00 $0.00] $0.00| 12-Aug-03
23 |Gas Blazer (Paridane Rd) #1009 Void|  $2250]  $22.50 $22.50] 13-Aug03
23 _|insurance (Nationwids) #1021 $200.00 $0.00]  $0.00| 14-Aug-03
23 _[ioo & Lunch Wesk of 8/11 $82.10]  $82.10 $0.00{ 15-Aug-03
.23 |Bojangles & Misc. $20.69]  $20.69 $0.00| 16-Aug-03
23 |Columbia Cookery $2500]  $25.09 $25.09] 18-Aug-03
23 |Gas Blazer (Sharp Shop Blythewood) $2658)  $26.58 $26.58] 19-Aug 03 |
23 |Verizon Office Phone #1016 $125.00 $0.00 $0.00| 22-Aug-03
23 |Eckerd (Pictures) $42.02 $0.00 $0.00 22-Aug-03
23 |lce & Lunch Wegk of 8/18 $94.78]  304.78| $0.00] 22-Aug-03
23 |Columbia Cookery $16.85|  $16.86 $16.85] 23-Aug03
23 [Gas Biazer (Sharp Shop Blythewood) $2400]  $24.00|  $24.00] 25Aug-03
23 |Pep Boys (Valve Tregtment Mazda) . $899]  $8.%9 $0.00| 27-Aug-03
23 |lce & Lunch Week of 8/25 $9045]  $90.45 $0.00] 20-Aug03
23 |Hardies $7.03 $7.93 $0.00] 4-Sep-03
23 |ice & Lunch Week of 9/1 $87.48]  $87.48 $0.00| 5-Sep03
23 |lce & Lunch Week of 9/08 $118.05|  $118.05 $0.00| 12-Sep-03
23 |Fairfield Elecric #1026 $2500]  $0.00 $0.00| 15-Sep-03
{ 23 |Bojangles (Lunch) $7.48 $7.48 $0.00] 15-Sep-03
23 |Sharp Shoppe (ice & Drinks) $1370]  $13.70 $0.00| 16-Sep-03
23 |Sharp Shoppe (ice & Drinks) $13.70]  $13.70 $0.00| 16-Sep-03
| 23 |Sub Station Ii (Lunch) $1054]  $10.54 $0.00| 16-Sep-03
23 |Gas Blazer (Sharp Shop Blythewood) $21.91 $21.91 $21.91] 17-Sep03
23 |Bojangles (Lunch) $1380] - $13.0 $0.00] 17-Sep-03
23 |Pitt Stop #3 (ice & Drinks) $3.22 §3.22 $0.00| 19-Sep-03
23 ice & Lunch Week of 9/15 $94.12]  $94.12 $0.00| 19-Sep-03
23 [Office Depot (File Supplies) $1058]  $1056 $0.00| 20-Sep-03
23 |Wachovia Bank interest Pmt ~ [#1030 $461.57 $0.00 $0.00| 22-Sep-03
23 |MannTool & Supply (Charger) $10.19]  $10.19 $0.00] 25-Sep-03
23 |ice & Lunch Week of 9/22 §6257]  $6257 $0.00| 26-Sep-03
23 |Gas Btazer {Sharp Shop) $23.25 $23.25 $23.25| 30-Sep-03 |-
23 |Mid Carolina Elect #1033 $100.00 $0.00 $0.00] 1-Oct-03
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| INVOICES THRU |28-Jun-04 .
CODE  ON-SITE CONSTRUCTION INVOICE | CASH | CREDIT .| INVOICE .
NO. COST ITEMS - AMOUNT |PAYMENTS| CARDACT | DATE
23 iice & Lunch Wesk of 9/29 $56.70 $66.70 $0.00{ 3-Oci-03
23  |Lowe's (Tools) (Lowe's Card) $23.86 $23.86 $0.00| 5-Oct-03
23  |Gas Biazer (Two Notch) $10.00] - $10.00 $10.00] 10-Oct-03
- 23 |Gas Van (Two Notch) $35.10 $35.10 $35.10] 10-Oct-03
23 |ice & Lunch Week of 10/6 $32.10 $32.10 $0.00| 10-Oct-03
23 {loe & Lunch Wesk of 1013 4 $26.47] $25.47 $0.00| 10-Oct-03
23 |Bank of America Payment AkCheck | $10845] $108.45 $0.00{ 18-0ct-03
23 |Nationwide Insurance #1039 $78.45 $0.00 $0.00] 24-Oct-03
23 |Ggs Van (Broad River Race Track) : $2250 $2250, - $2250{ 28-0Oct-03
23 |Lunch (IHOP)(DLW Deed) $21.69 $21.69 $0.00{ 28-Oct-03
23  |Nationwide Insurance #1041 $102.00]. $0.00 £0.00{ 30-Oc¢t-03
23 |ice & Lunch Wask of 10/27 $15.00;  $15.00 $0.00| 31-Oct-03
23 |Attomey Beth Bemsteen #1044 $12500{  $0.001  $0.00] 3-Nov-03
23 _|Carolina Treder (Picture Ad) $13600  $0.00] . - $0.00! 10-Nov-03
23  |Fairfield Electic #1047 $200.00 $0.00{ -  $0.00| 11-Nov-03
- 23 {Lunch, lce & Misc $25.00 $25.00 $0.00] 14-Nov-03
23 |Lunch; fce & Misc Wesk of 11/17 $100.000  $100.00 $0.00{- 21-Nov-03
. 23 |Carolina Trader ' T $112.50 '$0.00]  $0.00| 1-Dec03 |
23 |Fairfield Eleciric : #1113 $96.00 $0.00 $0.00; 5Dec03
23 |Nationwide Insurance $75.91 $75.91 $75.91| 12-Dec-03
23 Master Tire & Auto 714-6773 $69.95 $60.95 $60.95/ 19-Dec-03
23 |Dennis G. Branham #1127 $250.00 $0.00 - $0.00| 24-Dec-03
23 |Apprasial First Citizens $250.00]  $0.00 ~ $0.00| 16-Jan-04
23 |Circle K ‘ $34.27 $34.27 $34.27| 10-Feb-04
23  |Fairfield Electric $21.77 $0.00 $0.00| 20-Feb-04
23 |Bell South $7157 - $0.00 $0.00| 14-Mar-04
23 Misc Expensos Week of 4/12 $50.00 $0.00 $0.00{ 16-Apr-04
23 |Nationwide Insurance  $45948 '$0.00 $0.00{ 17-Apr-04
2 ICideXK $25.00 $0.00 $0.00| 17-Apr04
23 {Publix $21.06] . $0.00 $0.00{ 17-Apr-04
23 |Aipine Rd Amoco $26.00 $0.00 $0.00| 17-Apr-04
23 |Fairfield Electric $61.99 $0.00 $0.00] 17-Apr-04
23 liowe's $68.22 $0.00 $0.00| 17-Apr-04
23 |Car Quest $8.39 $0.00 $0.00] 17-Apr-04
23 iFairBield Blechic $21.17 $0.00 $0.000 17-Apr-04
23  {Sharp Shoppe {ice & Drinks) $10.00 $0.00 $0.00| 17-Apr-04
23 iMisc Expensss Wesek of 4119 $50.00 $0.00 $0.001 23-Apr-04
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Plaintiff's Exhibit No.12

.Consists of a Ledger-of.all.of Partner -
Alvin Yates Expenditures for.“On Site -
Construction” of Partnership Property,
Including @ Summary of Code No. 24,
Alvin Yates Miscellaneous Accounts

- showing Estimated Cost ($1,000), Spe'ht

to Date($3,925); Yet to-Spend ($0. 00),
Percent Complete (100%),; and ‘Over
($2 925) Balancesﬁthrough June 28
2004 o

Also Affidavit Test!mony Cer&nfymg
Exhibit No."12°t6 be true Accounting of

~ use of Partnership Funds and applicable
Case Law.
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TRIAL COURT’S RECORD ON APPEAL
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400 GROVER WILSON RD SPEC HOUSE 28-Jun-04
CODE|  ON-SITE CONSTRUCTION EST. | "SPENT | YETTO | PERCENT | OVER
NO. BUDGET ITEMS COST | TODATE| SPEND | COMPLETE| (UNDER)
1 |License, Permits & Bonds |8 75008 71278 23] 100% (523)
2 |Clearing & Grubbing $ 1000]8 1150|$ -] 100% | $150
3 |Water Well, Pump, Tank & Piping | $ 3500 $ 6231 $ -] 100% | $2.731
4  |Septic Tank & Tile Field $ 1000|% 2624|8$ -1 100% $1,624
5 |Highway Access & Driveway $ 1000(9 2484($ -1 100% $1,484
6 |Foundation Layout $ 250|$ 435$ -1 100% $185
7  |Foundation Footings $ 500|$ 900|$ -1 100% $400
8 |Foundation Walls +$2,000forBrick | $ 4,000|$ 51685|$% -] 100% | $1,185
9 |Porch & Garage Floor $ 500/$ 645|$ -1 100% $145
10 |Set Crane & Set Labor $ 1000{$ 900{$  100| 100% ($100)
11_|Interior House Finish _ $ 2000|$ 45018 -1 100% $2,501
12 |ExteriorHouseFiish | $ 2000|$ 3617|$ -1 100% $1,617
13 |Panslized Garage Set & Finish $ 2225|% 7,380|$ -1 100% $5,155
14  |Automatic Garage Door $ 10008 1247/8 -] 100% $247
15 |Front Porch Framing $ 750|$ 2018|$ -] 100w | $1,268
16 |Rear Deck & Banisters $ 1000($ 1481]$% -1 100% $481
17 |Heating & Air Conditioning $ 5000{§ 5500|9% -1 100% $500
18 |Plumbing, Electrical & Range $ 1500|8 4267|8$ -1 100% $2,767
19 |Cleaning & Painting $ 10008 1393 -1 100% $379
20 |Carpet, Vinyl & Tile $ 5500/9 4812($  688| 100% (3688)
21 |Walks & Steps 18 500($ 1147]$ -1 100% $617
922 |Landscaping Shrubbery & Grass | $ 1,000|8 2123 | $ -1 100% $1.123
23 |Miscellaneous Job Cost +§1,000 | $ 2000|$ 6274 $ -1 100% $4,274
24 [Alvin Yates Misceflaneous ¢ 1000/§ 3925|$ | 100% | $2925
25 |Larry Yatss Miscellaneous '$ 1000/$ 3538 -1 100% | $2536

TOTAL ON-SITE COST $ 38975|% 66897|8 81| 172% | $28022




TRIAL COURT’S RECORD ON APPEAL

| INVOICES THRU |28-Jun-04 |
CODE ON-SITE CONSTRUCTION INVOICE | CASH CREDIT | INVOICE
_NQ. COST ITEMS AMOUNT |PAYMENTS| CARDACT | DATE
23 |Misc Expenses Week of 4/26 $60.00 $0.00 $0.00] 30-Apr-04
23 |Misc Expenses Week of 5/3 $50.00 $0.00 $0.00{ 7-May-04
23 |Misc Expenses Wesek of 5/10 $50.00 $0.00 $0.00; 14-May-04
23 |Misc Expenses Week of 5/17 $50.00 $0.00 $0.00} 21-May-04
23 |Fairfield Electric $178.00 $0.00 $0.00| 25-May-04
23 |Misc Expenses Week of 5/24 $50.00 $0.00 $0.00| 28-May-04
23 |Misc Expenses Week of 5/31 $60.00 $0.00 $0.00] 4-Jun-04
23 |Misc Expsnses Week of 6/7 - $50.00 $0.00 $0.00| 11-Jun-04
23 |Beli South $115.28 $0.00 $0.00! 14-Jun-04
23  |Misc Expenses Week of 6114 $50.00] -~ $0.00 - $0.00{ 18-Jun-04
23 |Misc Expanses Week of 6721 $50.00 $0.00 $0.00| 25Jun-04°
24 |Gas AY (Union 76) $19.25 $19.25 $19.25| 11-Jul-03
24 |Gas AY (Bxon) $18.07 $18.07 $18.07| 16Jul03
24  |Macaroni Grill Dinnsr Mesting '$24.50 $24.50 $24.50| 19-Jul-03
24 |Office Depot (File Supplies) $11.35]  $11.35 $0.00] 19-Jul-03
24 |Breakfast Meeting $10.00]  $10.00 $0.00] 27-Ju-03
24 |Gas AY (Sharp Shoppe) $2000]  $20.00 $20.00| 28-Jul-03
24 |Gas AY (Shamp Shoppe) .$21.66 $21.66 $21.66| 2-Aug-03
24 |Alvin Yates #1007 $2,500.00 $0.00 $0.00| 13-Aug-03
24 |Alvin Yates #1010 $1,000.00 $0.00 $0.00{ 13-Aug-03
24 |Gas AY (Circle K 76) #1012 Void| .  $17.50 $17.50 $17.50| 14-Aug03
24 |Gas AY (Sharp Shop Blythewood) - $18.00 $18.00 $18.00| 27-Aug-03
24 |Lizard's Thickst (Bregifast Meeting) $12.38]  $12.36 $0.00| 20-Sep-03
24 |Built Rite Gerage Doors - $196.25 $0.00 $0.00| 23-Sep-03
24 |Gas AY (Cromer Rd Amoco) $20.22 $20.22 $20.22| 31-Oct03
24 |Gas AY (Alpine Rd Amoco) $18.04 $18.04 $18.04| 7-Nov-03
24 |Gas AY (Sharp Shoppe) $18.23]  $18.23 $18.23| 10-Nov-03
25 |Boyle Vaughn BEB&T  (Pemit $100.00 $100.00 $0.00! 1-Jul-03
.25 [Gas LAY (/shell) ' $10.00 $10.00 $10.00; 15~Jui03
25 iGas LAY (Gaz-Bah) $10.75 $10.75 $10.75| 16~Jul03
25 |Gas LAY (Gaz-Bah) $1753]  §$1753 $17.53| 18-Jul-03
25 |Macaroni Grill Dinner Mesting $24.50 $24.50 $24.50] 19-Jul03
25 |Office Depot (File Supplies) $11.35 $11.35|  $0.00{ 19~Jul-03
25 |Gas LAY (Gaz Bah) $17.75 $17.75 $17.75 21~ul-03
. 25 iGas LAY (76 Circle K) $17.75 $17.75 $17.75] 23-Jul-03
25 |Gas LAY (Gaz Bah) $10.00 $10.00 $10.00{ 25~Jul-03
25 |Labor (Dean Yates) $36.00 $20.00 $0.00| 27~Jul-03
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Plaintiﬁ’s EXhibit No. 13

Consssts of an ltemized Accountmg of
and Reimbursement Adjustments of
Partnershup Expenses.paid from Alvin =
Yates’ Personal Account or Alvin Yates |
Persona! Expenses.-paid from . |
.;artnershlp S Constructaon Account

A!so a Partnershlp S Constructlon
Account Check'made payable to Alvin -
Yates in.an Amount of %4, 566 81

Also Aff dawt Testamony and Apphcab!e
Case Law
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. TRIAL COURT RECORD ON APPEAL

L.A. Yates & Associates

PO Box 11008, Columbia, SC 28211
Phone: 500 -831-1885 — Fax: 803-730-9673

. April 29, 2004

Mr. Alvin Yates
612 Ashwood Cir
West Columbia, SC 29169

Dear Al:

Pleaseﬁndemlﬁsedacheckinﬁmamuntofﬁ,iﬁ.& as reimbursement for the personal moneys

- you have contributed to our construction account. The contributions are itemized for your records as

" follows:

CheckNo __ Date _ Paymentto:

Amount

BOA #2037  09/23/03 Construction Acct from GM Card $6,000 Loan.

Deposit 11/15/03 GM Card Credit from Providian Credit Card.

BOA #2050  09/30/03 Wachovia Equity Line Payment.

BOA #2054 09/30/03 Benk of America Credit Card Payment.

BOA #2066  12/03/03 Contribution to Mid-Atlantic $20,000 Payment.

OnlinePmt  12/16/03 Bank of America Credit Card Payment.

Deposit 12/17/03  Construction Acct Reimbursement Payment.

BOA #2091  02/28/04 - First Citizens Equity Line Payment.

Online Pmt  02/28/04 Bank of America Credit Card Payment.

Online Pmt  03/19/04 Bank of America Credit Card Paymeant.

BOA #2112  04/12/04 First Citizens Equity Line Payment.

BOAPhone  04/15/04 Providian Credit Card Payment.

OulinePmt  04/19/04 Bank of America Credit Card Payment.
TOTAL REIMBURSEMENT AMOUNT

Please update your records to refiect this reimbursement payment.

SM, T AN R b R S S T T L I e e e
L.A- Y & Am - mm

$3,000.00
($ 2,000.00)
$ 1,000.00
$ 300.00
$ 1,000.00
$ 150.00

" ($1,150.00)

$ 1,000.00
$ 100.00
$ 500.00
$ 89.81

$ 15200

$ 42500
$4,566.81

04 Road
Colambia, SC 29210
A,é ,

B

Puy v i
Oriderof Ardin 3 aES .

Y
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803-917-6224
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Am’iﬂ 29, 2004 ervwcusms

Date

4,566.51 }

r Thousand Five Hundred SmRy Suz——and-—sw‘é% as




TRIAL COURT RECORD ON APPEAL o

Plalntlff’s Exhlblt No 14

Consnsts of a, Property Apprassal of the.
Partnershup s.Property.by Certified |
Appralsai Servsces estlmatmg the value "7
of the Partnership Property to be -
$235 000 as of July-20; 2004 e

2ilso Affldawt Testlrh@ny and Apphcableﬁ
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AFFIDAVIT TESTI TO PLAINTIFF’S EXHIBIT NO
14. That the partnership did receive an evaluation appraisal of the “

| partnership property, as of July 20, 2004 from “Certrﬁed Appra isal Ser\qceks Inc”

| which gave an evaluation of the vallelfor the Housb'and iU 400‘Gro§érV\ﬂéon I

: Road, Blythewood, SC to be $235,000. | move that this appraisal be entered into
evrdenoe as Plalntlﬂ"s Exhnbrt No 14. as evidenced.by a copy of the Certified ||..

ST o et e” &
e jg,,.s 1y

3 9
Appralsal whach IS attached‘hgreto ass‘E’iamtrff's‘Exhrblt No -?14€ 3

my o 1 %a.,j B TR O S o ;‘
“QQWM

o Under the Unrform Rartne‘fshlp*’“Athof the:S State’%’of south'CarBlifiat CoUE: 2

-|
| n.;‘stu; R L et

: Sectron 33—41-230 paragraph (1) reads matw«;All propdeﬂrtxéongrnally brought into 5

: {3 “f;i ASIIRTSAIC IR R S e B 3;53
il the partnershrp Vor subseque tly acq rred by purchase or otherwrse on

| V e e "’*- "’g’ua
|| account of the partne'§f;,'lp, partnershr&p'“&"‘!l § e UL SO
~ And paragraph (2) reads that “Unless the contrary intention appears

| property acqulred wrth partnershlp funds is partnershrp“ property
yl XF A,

- g’f s tep_hens V. Stephéns %@%p%%oﬁgﬁt With pafthérship fgﬂ ndsh, O

| belongs to partnershlp (Stephens v. Stephens. 80 S.E.2™ 577, 23{ ?;S C“;SZ% 25 '
Also, in a North Carolina case of Jones v. Shoii, “all pmperty purchased

il on account of partnership is partnership property unless contrary intentions

. (Jones v. Shoiji, 428 S.E.2d 865, 110
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Yates

TRIAL COURT RECORD ON APPEAL File No. CA-7196

LOCATED AT:

400 Grover Wilson Road
Blythewood, SC 29016

AS OF:

July 20, 2004

BY:

John W. Buckley, AREA -

154 Wilcox Road, Blythewecod, SC 28016 803 - 714-8911 - 803 - 714-1%0




. TRIAL COURT RECORD ON APPEAL

e e

Certified Appraisal Services, Inc.
154 Wiicox Road Blythewood, SC 25016

.. . Yates

Fiia No. CA-7188

First Citizens Bank
201 Blythewood Rd
Blythewood, SC 28016

File Number: CA-7196

In accordance with your 4request, | have personally inspected and appraised the real property at:

400 Grover Witson Road
Blythewood, SC 28016

The purpose of this appraisal is io 'éstimate the 'market value of the subject property, as improved.

The property rights appraised are the fee simple interest in the site and improvements.

In my opinion, the estimated market value of the property as of July 20, 2004 is:

$235,000
Two Hundred Thirty-Five Thousand Dollars

The attached report contains the description, analysis and supportive data for the conclusions,
final esﬁmate of value, descriptive photographs, limiting conditions and appropriate certifications.

John W. Buckiey, AREA

154 Witcox Road, Biythewood, SC 28016 803 - 714-9911 - 803 - 714-1188
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.v Yates
AN REPER Filo No. CA-7168

BB ESTIMATEDSITEVALUE, . ... .. ... .. s =8 20,000 | Comments on Cost Approach (such as, source of cost estimate,
19 ESTIMATED REPRODUCTION COST-NEW OF IMPROVEMENTS: site value, square foot calculation and for HUD, VA and FmHA, tho
" 25728 Ft @$_ 7433 =3 191,177 estimated remaining econamic life of the property):

= 0 Cost teken from current Marshatl and Swift Cost
) = 3,643 Guide. Some amenities from local trade rates. Site value
GeregefCapat 5688  Sq.FL @3_ 24.63 = 13,880 | interpoiated from tax records and site offerings In area
....... oo =8 208810 »
COMPARABLE ND. 1 - COMPARABLE NO. 2 COMPARABLE NO. 3
113 Locktler 111 Michae) Road 8 Black Oak Court
Biythowood Blythswood
6.0-8.5 Miles South West 4.0-4.5 Miles West 7.5 - 7.8 Mi. Southwest
5 8 232500] $ 180,000 | : $ 249,100
8 98.31 @ s 91.17 @ . $ 10896 @t
MLSE 112527 MLS# 105620 MLS#100432/Curbside Insp.
Public Records Public Records Public Records
DESCRIPTION +68 DESCRIPTION '3 DESCRIPTION +Qs
Conv,UnkCC Conv, UnkCC ! Conv, CC Buyer !
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Borrower: Alvin Yates

Property Address: 400 Grover Wilson Road Case No. Yates
Chty: Biythewood Stata: SC Zip: 29016
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Bomower: Alvin Yates A s P UIN AFTEgRdNo.: CA-7188
Property Address: 400 Grover Wilson Road Case No.: Yates
City: Blythewood ' o State: SC Zip: 29016
Lender: First Citizens Bank '
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20.1° 13.3"
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Property Address: 400 Grover Wilson Road se No.: Yates

City: Blythewood State: SC Zip: 28016

:_Lender: First Citizens Bank

FRONT VIEW OF
SUBJECT PROPERTY

Appraised Date: July 20, 2004
Appraised Value: $ 235,000

REAR VIEW OF
SUBJECT PROPERTY
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Plaintiff's Exhibit No. 15

Consists of a Photograph of the
Partnership Property as it Appeared in
2009. |

Also, Afﬁdawt Testamony pertammg to
all P!amtlff’s Exhibits 1 — 14..
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TRIAL COURT RECORD ON APPEAL

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND )
Case No: 2008CP4000009

Larry A. Yates, as sole surviving )
Partner of a Partnership with )
Alvin Yates, , ) AFFIDAVIT TESTIMONY OF
Plaintiff, ) SOLE SURVIVING PARTNER
VvS. ) : LARRY A. YATES
) IN REFERENCE TO:
The Estate of Alvin Yates, ) PROJECT PARTNERSHIP AGREEMENT
Defendant. ) -

PERSONALLY appeared before me, Larry A. Yates, who upon Being duly swom,

deposes and says as follows:
PLAINTIFF'S EXHIBIT NO. 1

1. | am familiar with the facts and circumstances involving the Partnership that
existed. between partners Lamy A. Yate_s ‘and Alvin Yates and with the financing and
construction of the partnership prbpeny located at 400 Grover Wilson Road, in Biythewood,
South Carolina, a picture of which is shown on the cover sheet of this document, as it was in
2007, and | hereby certify that the copy of the “Project Partnership Agreement” under which
the home was constructed and which is attached hereto as Plaintiff's Exhibit No. 1, is a true
copy of the Partnership Agreement that was entered into on July 5, 2003, between Alvin Yates
and Lamry A. Yates.

PLAINTIFF'S EXHIBIT NO. 2
- 2. That the partners did- apply for and receive a “Prime Equity Line of Credit’ secured

by residential property, belonging to Alvin Yates, located at 612 Ashwood Circle, in West
Columbia, South Carolina, in an amount of $139,100 from Wachovia Bank, for the expressed
purpose of purchasing partnership property, that would become 400 Grover Wilson Road
home and property. That the Note securing this Prime Equity Line of Credit was executed and
signed by both partners, Larry A. Yates and Alvin Yates, on July 21, 2003, as evidenced by
Plaintiffs Exhibit No. 2, which | hereby certify to be a true copy of the “Wachovia Bank,
National Association’s Prime Equity Line of Credit Agreement & Disclosure Statement,” which
is also attached hereto as Plaintiffs Exhibit No. 2. '
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3. That the partnership d|d use the partnershlp funds secured from Wachovia Bank,
for the intended purpose of purchasing partnershtp property consisting of a 4BR / 3-1/2 Bath
modular building systems home, from Signature Building Systems, Inc, of St. George, South
Carolina, as evidenced by Plaintiffs Exhibit No. 3, which | hereby. certify to be a true copy of
the “Final Invoice” dated August 5, 2003, from Signature Building Systems, in the amount of
$75,762.29, which is attached hereto as Plaintiff's Exhibit No.3.

PLAINTIFF'S EXHIBIT NO. 4

4. That the partnership did use the partnership funds secured from Wachovia Bank,
for the payment of Signature Building Systems’ “Final Invoice” by way of a wire transfer
advance payment of $8,000 as a production deposit and by way of a $67,762.29 Wachovia
Bank, Official Check No. 354081369 made payable to Signature Building Systems, Inc., with
remitter as Larry and Alvin Yates, as evidenced by Plaintiffs Exhibit No. 4, which | hereby '
certify to be a true copy of Wachovia Bank's Official Check, dated August 18, 2003, in the
amount of $67,762.29, which is attac_hed hereto as Plaintiff's Exhibit No.4.

" PLAINTIFF'S EXHIBIT NO. 5 -

5. That the partnership did use partnership funds secured from Wachovia Bank, for
the purchase of a parcel of land containing 1.217 acres, from D.L. Wilson, daughter of partner
Larry A. Yates, for which the partnership paid $5,000 for the transfer of the property into
partner Alvin Yates’ name in exchange for cash payment of $5,000 and promise of payment of
an additional $16,200 from the proceeds of the sale of the partnership property, as evidenced
by Plaintiff's Exhibit No. 5, which | certify to be a true copy of the Title To Real Estate where
D.L. Wilson transferred title to 400 Grover Wilson Road Property to Alvin Yates even though
she had not been paid the balance of the $16,200, which still remains unpaid.

PLAINTIFE’S EXHIBIT NO. 6
6. That the partnership did use partnership funds secured from Wachovia Bank, for

the intended purpose of “Clearing of Land- for House and Yard" by Robert Hildreth Land
Clearing Company as evidenced by Plaintiffs Exhibit No. 8, which | certify to be a true copy of
“Service Contract and Invoice” of July 14, 2003 in the amount of $900.00 and of payment of
same by “Al Yates & Larmry Yates Construction Account” check No. 0093, dated July 17, 2003,
and made payable to Robert Hildreth Land Clearing Company in the amount of $900.00, both
of which are attached hereto, as Plaintiff's Exhibit No. 6.
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7. That the partnership did use partnershlp funds secured from Wachovia Bank, for
the intended purpose of purchasing “Concrete Block Products’ as evidenced by Plaintiff's
Exhibit No. 7, which | certify to be a true copy of “Sales Ticket” of Southeastern Concrete
Products, July 29, 2003, in the amount of $642.60 and of “Payment Receipt’ of same by “Al -
 Yates & Lan.'meates Construction Account” check No. 0098, dated July 28, 2003, and made
payable to Southeastern Concrete Products in the amount of $642. 60, both of which are
attached hereto, as Plamtlﬁ’s Exhibit No. 7.

PLAINTIFF'S EXHIBIT NO. 8

8. That the partnership did use partnership funds secured from Wachovia Bank, for
the intended purpose of purchasing various other materials for the preparation of brick and
block foundation, which included the following; 20.93 tons of stone costing $329.65 and one
load of masonry sand costing $150.00, from Cripple Creek Corporation with respective
payments by way of “Al Yates & Larry Yates Construction Account” checks No. 0099 & 1001;
and invoice “Acknow!edgement" from Carolina Ceramics for brick & mortar costing $1;O57,'77;
and Hardaway Concrete Company for pre-mixed concrete costing $926.10 and paid by "Al
Yates & Larry Yates Construction Account® check No. 1027, each of which | certify to be true
copies which are attached hereto, as Plaintiffs Exhibit No. 8. '-

PLAINTIFF'S EXHIBIT NO. 9

9. That the partnership did use partnership funds secured from Wachowa Bank, for
the intended purpose of “Crane Rental” from White Crane Company for unloading and setting
various sections of the pre-fabricated home that the partnership purchased from Signature
Building Systems as evidenced by White Crane Company Work Order No. 002034, Revised
invoice #6293 dated August 22, 2003, for an adjusted price of $800.00; and payment by “Al
Yates & Larry Yates Construction Account” check No. 1020, dated August 29, which | certify to
be true copies of the “Work Order”, “Revised Invoice® and “Check No. 1020, all of which are
attached hereto, as Plaintiff's Exhibit No. 9.

10. That the partnership dnd use partnershlp funds secured from Wachovia Bank, for
- the intended purpose of “Vinyl Siding Installation” by Steve McAtee as evidenced by Fax
Message from Lamry A. Yates, L.A. Yates & Associates accounting for labor amount due and
payment thereof by "Al Yates & Lamry Yates Construction Account” check No. 1025, dated
September 6, 2003, in the amount of $212.00, which | certify to be true copies of the “Fax
Message” & “Check No. 1025", both of which are attached hereto, as PlaintifP’'s Exhibit No. 10.
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11. That as required by ltem No. 6 of the Partnershlp Agreement partner L. Yates did
keep a full and accurate accounting of all project expenditures as evidenced by Plaintiff's
Exhibit No. 11 which includes a summary sheet with 25 itemized account estimates and spent
totals as calculated from lists of individual invoices, all of which | hereby certify to be a true
accounting of use of partnership funds which are attached hereto, as Plaintiff's Exhibit No. 11.

PLAINTIFF'S EXHIBIT NO. 12

12. That Partner A. Yates did take an active part in the day to day operation of the
partnership as evidences be invoice charges to “Alvin Yates Miscellaneous® under Code No.
24 and individual invoices listed under Code No 24, including expenses for breakfast meetings
held at the Lizard’s Thicket Restaurants and Dinner meetings held at the Macarom Grill for the
purpose of discussing partnership business and various charges for gas for traveling to and
from the job site at 400 Grover Wilson Road in Blythewood, South Carolina which | hereby
certify to have been true business expenses which are attached hereto, as Plaintiffs Exhibit
No. 12.

PLAINTIFF'S EXHIBIT NO. 13
13. That the partnership did use partnership funds secured from Wachovia Bank, for

reimbursing partner A. Yates for personal money’s that he had contributed to the partnership
construction account, as evidenced by partner Larry Yates’ April 29, 2004 letter of accounting
which itemizes various contributions totaling $4,566.81 and payment of same by "Al Yates &
Larry Yates Construction Account” check No.. 1053, which | certify to be true copies of the
‘Letter” & “Check No. 1053°, both of which are attached hereto, as Plaintiff's Exhibit No. 10.

7 PLAINTIFF'S EXHIBIT NO. 14
14. That the partnership did receive an evaluation appraisal of the partnership property,
as of July 20, 2004, from “Certified Appraisal Services, Inc.” which gave an evaluation of the
value for the house and lot at 400 Grover Wilson Road, Blythewood, SC to be $235,000 as

evidenced by a cdpy of the Certified Appraisal which is attached hereto, as Plaintiffs Exhibit
No. 14.

Further the Affiant sayeth not.

, LarfiYA. Ya
Swom to before me this

This the _7th _day _April , 2009

?Mm Flale

Notary Public for South Carolina
My Commission Expires: __9/3/12
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Answer

Iefendant s January 15, 2008, Answer
to Plaintiffs Complaint.
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STATE OF SOUTH CAROLINA

)
: ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )

LARRY A .YATES, AS SOLE CASE NO: 2008-CP-40-00009
SURVIVING PARTNER OF A
PARTNERSHIP WITH ALVIN YATES,

PLAINTIFF

OF ALVIN YATES
THE ESTATE OF ALVIN YATES,

WACHOVIA BANK, NA, AND
FIRST CITIZENS BANK & TRUST,

)
)
)
)
)
v ) ANSWER OF THE ESTATE
)
)
)
)
DEFENDANT. - )
)

THE DEFENDANT, The Estate of Alvin Yates, mwéring he Summons and Complaint

in this aictioﬁ, would show unto this Honorable Court, that:

Lo, ‘Each and every allegation of the Summons and Complaint not specifically admitted
herein is denied and strict proof demanded thereof.

2. . Paragraphlis admitted. 4

3. So much of Paragraph 2 as alleges the Estate of Alvin Yates is filed in the ProbateCourt
fof Le@gton County as case # 2005-ES-32-01050 is admitted; the remainder of said
Paragraph is denied and strict proof demanded thereof.

4‘. Paragrapﬁs 3 and 4 are admitted. |

5. Defendant lacks sufficient information to admit the allegations of Paragraph 5 and
therefore denies the same and demands étrict proof thereof.

6. Paragraph 6 is denied and strict proof demanded thereof.

7. Paragraph 7 is denied and strict proof demanded thereof.

Page1of 3
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10.

11.

12.

13.
14.

15.

16.

17.

18.
19.
20.
21.

22.

TRIAL COURT RECORD ON APPEAL
Paragraph 8 is denied and strict proof demanded thereof.
Paragraph 9 is denied and strict proof demanded thereof.
So much of Péragfaph 10 is admitted as alleges Alvin Yates executed éNote and
Mortgage with First Citizens Bank and Trust Company, Inc. The remainder of said
Paragraph is denied and strict prof demanded thereof.
Paragraph 11 is denie;d and strict proof demanded thereof.
Defendant lacks sufficient information to admit the allegations of Paragraph 12 and
therefore denies the same and demands strict proof thererof.
Paragraph 13 is denied and strict proof demanded thereof.

Paragraph 14 is denied and strict proof demanded thereof.

~ So much of Paragraph 15 is admitted as alleges Alvin Yates died April 16, 2005. The

remainder of said Paragraph is denied and strict proof demanded thereof.

Paragraph 16 is admitted.”

" So much of Paragraph 17 is admitted as alleges there is certain real property listed as an

aséet in the documents filed with the Probate Court in Lexington County. The remainder
of said Paragraph is denied and strict proof demanded thereof.

Paragraph 18 is denied énd strict proof demanded thereof.

Paragraph 19 is denied and strict proof demanded thereof.

Paragraph 20 is denied and strict proof demanded thereof. 4

Paragraph 21 is denied and strict prof demanded thereof.

Paragraph 22 is denied and strict proof demanded thereof.

WHEREFORE, having fully answered the Summons and Complaint in this action,

Page2of 3
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Defendant prays the same be dismissed with costs, and judgement entered in favor of the

Defendant, Estate of Alvin Yates; and for such other and further relief as the Court shall deem

justand equitable.

Ronald R. Hall .

Attorney for Defendant

Hall & Hall Attorney’s at Law
1055 Sunset Blvd

West Columbia, SC 29169

TEL: 803-791-3196

FAX: 803-791-8754 _
E-Mail: ronh311@ix.netcom.com

% 4 Kk ok ko ook ok ok ok ok ok R ok b ok ok ok ko ok ok ok ok ok ok ok

THE UNDERSIGNED herewith certifies he did on the 15 Day of January, 2008, deliver a
copy of the foregoing ANSWER to the Plaintiff, Larry A Yates, pro se, by depositing a copy fo
the same in the U.S. Mail, postage prepaid, Return Address clearly shown on the outside of the
envelope, addressed to: _ : .

Larry A Yates
612 Ashwood Circle -
West Columbia, SC.29169

MQM

Ronald R Hall
Attorney for Defendant

Page g of 3
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| Complaint

Plaintiff's January 2, 2008, Complaint.
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
Larry A. Yates, as sole surviving )
Partner of a Partership with ) 2008CP4000009
)
Plaintiff, )
Vvs. ) . COMPLAINT
The Estate of Alvin Yates, ) S
Wachovia Bank, N.A., and ) (NON-JURY MATTER IN EQUITY)
First Citizens Bank & Trust ) '
: ' ' )
Defendants. )

The Plaintiff, complaining of the Defendants above-named would respectfully show unto
this Honorable Court:

1. That the Plaintiff is a resident of Lexington County, State of South Carolina.

2. That the Estate of Alvin Yates is a Defendant that, upon information and belief, is an
active case for the probate of Alvin Yates® estate filed in the Probate Court for Lexington
County, South Carolina under Case No 2005-ES-32-01050 .

3. That Defendant, Wachovia Bank, N.A. is, upon information and belief, federally
charted financial institutions operating in the State of South Carolina. .

4. That Defendant, First Citizens Bank, is upon information and belief, a state charted
financial institution operating in the State of South Carolina.

5. That the real property which is the subject of this action, is situated and located in the
County of Richland, State of South Carolina and is further identified by its property Tax Map
Number: R-020900-04-10.

6. - That on or about July 5, 2003, Alvin Yates & Larry Yates enter into a “Project
Partnership Agreement” with intentions to share their property, labor, skill and experience for
constructing a residential property for resale and for sharing in the profits and losses or expenses
that may be incurred.

7. That by executing a note and mortgage with Defendant, Wachovia Bank, each of the
partners did jointly secure a $139,100.00 line of credit with Account No. 4386540410250733 for
drawing partnership funds for construction of the partnership’s residential property.
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8. That during tiEREALICOMREBECORRADNABRFA bartnership funds were
drawn from Wachovia Bank Account No. 4386540410250733 by way of a single wire transfer
for $8,000.00 and by way of an Official Check # 354081369 in the amount of $67,762.29 made
payable to Signature Building Systems, Inc. for the purchase of partnership property, consisting
of a prefabricated house and garage package.

9. That during the course of oonstruétiop, more than $60,000 of additional partnership
funds were drawn from Wachovia Bank Account No. 4386540410250733 by way of multiple
checks, debits, and transfers and used to pay for constructing the partnership property.

10. That by executing a note and mortgage with Defendant, First Citizens Bank, partner
Alvin Yates, did secure a secondary line of credit with Account No. 891015324908 for drawing
partnership funds for completing the construction of the partnership’s residential property.

11. That during the time of completing construction, more than $80,000 of partnership
funds were drawn from First Citizens Bank Account No. 891015324908 by way of multiple
transfers and used to pay for completing construction of the partnership residential property.

12. That followmg the completion of constructxon, the partnership property was appralsed
for a value of $235,000.00.

13. That based on good business principals, the partners agreed that partner Alvin Yates
would take and hold title to the partnership’s property, in his name only.

14. That on or about March 18, 2005, the partners entered into an “Instaliment Contract of

* Sale for Real Estate” for the sale of the partnership propeny for a price of $229,000.

15. That on or about April 16, 2005, partner Alvin Yates died and thereby left partner
Larry Yates as the sole surviving partner of the partnership.

16. That on or about October 27, 2005, an order for the informal probate of will was
granted and personal representative appointed for the administration of the Estate of Alvin Yates
in Probate Court of Lexington County, under Case No: 2005-ES-32-1050.

17. That the Estate of Alvin Yates has erroneously listed the partnership’s property as a
$150,000.00 parcel of real property on its inventory and appraisal documents, and has ever since
claimed it as real property belonging to the estate.

18. That as of the July 10, 2007, the “Installment Contract of Sale for Real Estate” is in
default, in that the purchasers are in arrears with payments for principal and interest of more than
$6,000.00, have refused to pay county property taxes when due, and have failed to maintain fire
and casualty insurance on the property, as required.

19. That more than $4,000.00 of the above arrearage is due and payable toward the
partnership’s line-of-credit with Wachovia Bank, Account No. 4386540410250733.
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20. That more thad B1,4d0 660 B BEC QRN ARE Hbayable toward the
partnership’s line-of-credit with First Citizens Bank, Account No. 891015324908

21.ThattheEstateofAlvinYateshasinterferedwiththepartnershipinﬂmithas
prevented the sole surviving partner from foreclosing on the defaulted purchasers’ interest in the
partnership property and thereby selling the property and paying the partnership debts to
Wachovia Bank and to First Citizens Bank and thereby effectively wmdmg up the business of
the partnership. , ,

. 22. That the Estate of Alvin Yates is intending on converting the property belonging to
the partnership for its own benefit, without regard to payment of the partnership debts that are
owed to Wachovia Bank, and to First Citizens Bank.

WHEREF ORE, having fully set forth his complamt, the Plaintiff prays that this
Honorable Court inquire into matters set forth herein and make the following declarations:

a) That the Partnership Agreement of July 5, 2003, together with the acts and conduct of the
parties thereto, constitute a valid partnership according to the laws of the State of South Carolina.

b) That paxmershlps funds secured from Wachovia Bank were used to purchase partnership
property, thereby created a partnership debt. ' '

c) That property bought with partnership funds, and titled in name of a single partner,
belongs to the partnership. ' ‘

d) That partnership funds secured from First Citizens Bank were used to purchase ‘
partnership property, thereby created a partnership debt.

¢) That the Plaintiff, as a sole surviving partner of the partnership, has a partner’s lien right
to have the partnership property applied to payment of; or to a first lien security of the Wachovia
Bank’s partnership debt, in order to relieve him from personal liability.

f) That the Plaintiff, as a sole surviving partner of the partnership, has a partner’s lien right
to have the partnership property applied to payment of, or to a second lien security of First
Citizens Bank’s partnership debt, in order to relieve him from personal liability.

g) That the Plaintiff, upon the dissolution of the partnership by the death of partner, Alvin
Yates, became a trustee of the partnership property for the purpose of possession and liquidating
the partnership affairs and as expeditiously as the circumstances will permit to convert the assets
into cash, pay partnership debts, adjust the equities between the partners, and distribute the
remainder of the partnership assets, if any, between himself, as the surviving partner, and the
representative of the deceased partner’s estate. |

) That the Plaintiff, as the surviving partner, has the power to possess and sell the
partnership’s real property, and pay the partnership’s debts, for the purpose of liquidation.
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i) That the Plamtxff as the surviving partner, can carry on the partnershlp s business,
possess the partnershlp property and wind up the affairs of the partnership, without the authority
from the personal representative of the deceased partner.

AND, for further relief as determined by the Court to be fair and equitable.

Respectfully submitted,
/

2

- '% AP/
Larry A. Yates, Plaintiff/ ##6 se
612 Ashwodd Circle

- West Columbia, SC'29169

. Phone: 803-917-6224

Fax: 803-753-4111
Email: laycom@sc.rr.com

Columbia, South Carolina

January 2, 2008
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