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buildings. So it’s a huge percentage, and
therefore that number is going to be the
largest number.

0. And of that million-five number for that,
how much do you have allocated to the item
number three whiéh is the repair of the Magna
Wall system?

A. For building type two, for one of those
buildinés, the amount allocated -for just liner
item three, the stucco, the Magna Wéll, is
$428,976 dollars.

Q. So your estimate, does it also havé
attached to it subcontractor -- reserves from
subcontractors?

A. Yes.

Q. And this is broken down with all this
backup by buildings type one, two, three and
four, the leasing center and the pool house?
A. It is, yeé.

Q. And each one of those type.buildings has
the type of backup that we just went through?
A. It does, yes.

Q. Mr. Gallagher, did I ask you to go
through your estimate and break out the items,

the cost items that would be allocable to just
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the stucco repair alone -- not these other
items that were included .in the $15.7 Million
dollars, but just the stucco issue?  Did I ask
you to do that?

A. Yes, sir.

Q. And is Plaintiff’s Exhibit 14 reflec?ive

of your work in terms of that compilation?

A. It is.

MR. Leath: Please admit this.

MS. MAHON: Same objection, Your
Honor.'

THE COURT: And that is what
number?

MR. LEATH: Fourteen.

THE COURT:- Plaintiff’s 14 into
eviaence over your objection. I’1l allow you

to place that on the record later.

MS. MAHON: ~ Thank you, Your Honor.
(SO ENTERED AS PLAINTIFF’'S EXHIBIT 14)

DIRECT EXAMINATION CONTINUED

BY MR. LEA'i‘H :

Q. Do you have. a copy of it?

A. i have one.

Q. Let’s talk about what we did to get to

the stucco replacement numbers alone. First
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of all, let’s see ﬁow we did this. On the
left-hand column are the types éf buildings,
the leasing center and the pool house.

A. That’s correct.

Q. And do you have the quantities for each
one of those buildings?

A. I do. That’s the next column.

Q. And what does the next column represent,

- where it says items oh-one, oh-three, oh-

eight, oh-nine and eleven, stucco-related
scope?

A, Okay, what I did in order to come up with
just the work scope and the costs associated
with replacing the stucco system only, what I
did was I tdok all the six estimates, all six
spreadsheets, and I startéd going through thém
line-for-line, picking out an item that
épplied to_just stucco.

So the very first item that we would go
to is item number one, such as mobilization.
You have to get -- you still need the
scaffolding in order to access the walls to
remove the stucco. So you have components out
of section one.

Then we have the next section, three,
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that we just went through, the Magna Wall
system repai; récdmmendation, found on page-
fourtéen of the Myles Glick report. All of
section three i1s included, becéuse that
étrictly applies to the stucco systém.

Then we have some components of section

eight, which are the new_sealants. Because

once the new stucco’s installed yoﬁ want to go
back and caulk all those areas.

You also have a section in nine that

apply to just stucco, things like -- some of

those remove‘and;replace components. You
still need to remove them in order to take the
stucco off and: put those baék. So some "
components of nine would apply.

And then section eleven,‘some of the
allowances still need to be included. And
as I told you earlier, I said”when I did the
original estimates, I took my“allowances and

I broke those out. And for stucco areas I’'m

allowing so much sheathing replacement, so

much framing replacement, so much batt

insulation. And then for any siding areas I
broke out those guantities in a separate line

item in the allowances. So that allowed me to
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go right back to my section eleven allowances
and pull out just those components related to
stucco. So then -- then that completes what

falls into that first column, under stucco-

. related scope items.

Q. What is item eleven related to? How did

you come up with that and what does that

represent?

A. Okay, 11.2 represents the interior

. damages, . the allowance to go.in and fix the

interiors. So what I did was, IAwent through
section 11.2 which identifies my aliowances
for all interior repairs and I took coﬁponents
of that. I actually only used ‘about half the
value of that total line item in section 11.2..
I took fifty percent of that value. .So‘I

didn’t try to apply all the repair costs that

"I had in my estimate to this spreadsheet. I

only took a percentage of it, because we're

~not talking about all the areas. We’re only

talking about the stucco: areas.

Q. What’s item. twelve?
A. Item twelve is also -- it’s the mold
remediation component. . Again, I have a total,

for example, in here for building type two --
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I have a total in here fqrA$42,825 in here
dealing with the entire work scope. ’But when
you break it down and you just start looking
at the stucco areas, I reduced that number in

half, and that’s how I got the $18,405

dollars. So I'm not trying to take the total

‘cost estimate and apply it to the stucco

repair. 1I’m taking half of that value.

Q. And item thirteen -- and I need to just
make sure I make it clear -- these items that
we’fe going over are the same items that we
just went through, the same numbers in your
backup estimates for a building.

A. That’s correct.

Q. So item thirteen of course handlesA
general conditions. '

A. Yes.

Q. And how did you handle that?

A. I took all the general conaitions for the
entire work scope as outline by Mr. Glick and
I went through and.I took out a lot of the
components that don't épply to stucco. 'And

that was roughly -- so I used about fifty

-percent, about half of those general

conditions. And I listed that in that next
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column.
Q. What’s item number fourteen? -
A. Item number fourteen are the fee

structures that we talked about earlier, that
is the contractor’s operation and overhead,
the contractor’s profit; contingency, the
architecturai and engineéring fees. And,
actﬁally, if you take and add up the first
four columns, that number of $251,000 is based

on a mark-up .on the first four columns, when

.you add those together. And then that gives

us the total for that type building, over in

- the far right-hand column, to just ‘address the

stucco areas.

Q. And did you just take a percentage of
that? It says forty percent.

A. Well, that was the fee section.

Q. Okay.

A. Whét I did was I added up the first four
columns and then added forty percent for the
fees that are outlined in the spreadsheet.

Q. Oh, I see. Essentially, the'stéddard—
type fees that‘yéu would have in the other ---
A. Yes, we reduced all costs in the other

columns to just apply to the stucco. And then
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I added the same fee structure, because we
reduced all the other components.

0. And so each line item going across here
represents a type of building?

A. Yes, you have type one, type two, three,
four, the leasing center and the bool house,
and you have that spreadsheet.

Q. | And the type seven is the largest number
because there are seven of those buildings?
A. Yes, the type two building.

Q. Excuse me, type two.

A. There are seven of those. So, yes,
that’s the'largest number. You’re talking
about seven of that same type of building.

Q. So what is your total number for just
stucco—relatéd repairs, putting all those
elements .together that are neceséary?

A. $8,761,443 dollars.

Q. Just a few more questions, Mr. Gallagher.

One second. Now, in doing a repair estimate

like this, specialty requirements regarding

the stucco, is it important to make sure you
gef the right measurements and the right
amount of stucco, the right amount of windows

and those kinds of things?
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A. Yes, you need to‘be very accurate when it
comes to quantifying everything that’s there
so that your estimate-is accurate and you’re
not missing quantitiesp

Q. Is it also important to get the right
‘number of buildings?

A. Yes.

0. Is it also important to get the right
number of windows?

A. Yes, sir.

Q. And how about with regard to removal and
replacement of windows and doofs,
specifically? 1Is it important to get that
right?

A. Yes, I mean, that’s another critical area
whenvit comes to water intrusion and the
building envelope.

Q. And if your estimate of square footage
for repair and replacement -- excuse me,
replacement of the stucco system is low, will
-that make your estimate low?

A, Well, certainly.

0. And do you need to have architectural and

engineering fees included in a project of this

magnitude?
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A. Yes, because, first and foremost, you’re
not going to walk down to thé building |
department and say I want to pull the building
permit to do eight million dollars worth of
repair if it’s over twelve million. They’re
not going. to allow you to .do that. 'You’ve'got
to have some level of doéumentation produced
by an architect or an engineer and plans and
specifications that you submit to the building
depértment'for review before tﬁey’ll eveﬁ
consider issuing a building permit.
Q. I want to just ask you about this job.
Is this a large project?
A. Yes, sir.
0. And in terms of displacement of folks in
the project, could you comment on whether or
not_that is likely to happen?

MS. MAHON:. Objection, Your Hon@r.
May we approach?

THE COURT: . Yes.

"(OFF RECORD EENCH CONFERENCE)

THE COURT: Thank you. Rephrase
your question.

MR. LEATH: Thank you, Your Honor.

DIRECT EXAMINATION CONTINUED
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BY MR. LEATH:

Q. Mr. Gallagher, what I want to know and
what I'm trying to get at is what 1is £he
magnitude of this project and what is the

impact of it in terms of having to remove

“things like eleétrical from the units and

~having to deal with issues?

A. This is a very large project. There’s a
quarter of a million square feet. of stucco
which represents about eighty-three or eighty-

four of the exterior of stucco on the combined

" buildings. And when you -- the biggest

concern 1is safety-if you have tenants in the
buildings. And you set scaffolding up around
these buildinés and yod start cutting stuff
and you start-removing things énd-you‘start
taking windows out andAdealihg with the other
problems that have been identified in- these
buildings, in my opinion, based on the history
of projects that I’ve done, the owners need to
move out of the building. Number one, there’s
going to be some code issueé that come'ihto
play that would require them to move out of
the building. Part of the wall syétem is

behind the electric panel service on the
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outside. And those panels need to be
temporarily disconnected from the building,
power shut off and the panels temporarily
taken off the side of the building so that the
work can be done ‘and performed behind the
panel. Then the panels go back up after the
new wall has been installed. Because that
power’s shut down, the county’s going to make
the individuals leéave the building. They’re

not going to be allowed to stay in the

building.

But aside from that aspect, again,
there’s safety concerns. You’ve got this much
work going on in this confined space and
you’re doing this much- removal and replacement
and construction going on, you’ve got all.this
improvement equipment, it’s not a safelarea
for people ﬁo stay in.

Q. Mr. Gallagher, thank you. I think we’re

- finished with the direct. I appreciate it.

" MR. ANDERSON: Your Hoﬁor, if we
may use a pointer. 4
THE COURT: You may .
CROSS EXAMINATION

BY MS. MAHON:
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Q. Good morning, Mr. Gallagher.™ The budget
that you have prepared, that is not a.
competitive bid, is it?

A; It’s a competitive bid in the sense that
I went to subcontractors that do a lot of work
for me, and‘they looked at the scope and the
documents and they came back with these
estimates.

Q. Mr. Gallagher, the one that you prepa;ed
called a profile, a profile for that -- you
callgd this -- you call it in your cover
letter a “preliminary budget.”l»Is-that
correct? |

A.. That’s correct.

Q. And is it a preliminary budget that you
prepare for the owners? /

A. -That’s correct, because it’s not based on
£he final plans and.specifications.

Q. And in order -- and you’ve testified in
the past. And in order for this to'be a
competitive bid, you would need to héve"——
you would have to have a design,professiénal
retained, correct?

aA. Yes.

Q. And then you would need to have bidders
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pre-qualified for a competitive bid?

A That’s correct.

0. And you would need to have the scope
lookout and the designer make specifications
to design énd do plans, correct?

A. Yes, to idenﬁify the fypes of windows and
things that the designer wants to ﬁse in the
project. It idéntifies, yoﬁ know, very
specific things about the construction.

Q. And once all those other things have been
done, once those are done, then you would
prepafe a bid under those circumstances?

A. In a bid situation,-yes, that’s typically
how it’s done.

Q. In this case no one has done the design

yet for the repairs on these buildings,

correct?
A. No, there’s been no design work done.
Q. And there’s been no plans prepared for

the repair of these buildings, has there?
A. +No, but there's a very detailed scope

prepared, outlined and discussed by Mr. Glick.

0. But before you could actually have a

competitive bid situation, though, you would

actually have to have plans and specifications
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prepared by a design professional, correct?

A. That’s preferred, yes.

Q. And you do not have that in this case, do
you? '

A, Correct.

Q. And no oné has done a pre-qualification

on‘the bidders, have thei?

A. No.

Q. Now, you previously testified in your
depositionvthat theApréliminary budget that
you prepared, you were not prepared to sign a
ContréctAat this point with the homeowners
based on what you’ve done to this point,
correct?

A. That’s correct, because, again, you need
a few more specifics about - -that work scope
than Mr . Glick has outlinéd.

Q. And to be more specific, once again, you
need a design professional involved, correct?
A. Yes, like Mr. Glick.

Q.. You’d need Mr. Glick or whomever to
prepare the specifications for the project.
Is that correct?

A. Yes.

0. And they would to actually prepare plans

968
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for the project, correct?
A. Yes. The county would require that, yes.
Q. Now, in your budget that you prepared you

used a subcontractor by the name of Sunbeam

Stucco Replacement. Is that correct?
A. That’s correct.
Q.. Now, you did not obtain bids or estimates

from any other stucco applicators for this
budget, did you?

A. No.

Q. Andvif you were actually competiﬁively
bidding this project,'you would but that hard
coat stucco out to bid with the plans and
specifications and the applicators would use
that, correct?

A. Yes, Sunbeam Stucco has done several

prcjects for our company in the past very

similar to this application. So when I got

the work scope from Mr. Glick and we had the

plap sheeté, Rob who owns Sunbeam Stucco, was
kind enough to come by the office, go through
the plan sheets and draw up a cost estimate

for the purpose of my estimate.

Q. Andrthose plan sheets, though, were not

the plan sheets that would be used. in bidding,

969



Mark T. Teseniar et al v. Fenwick Plantation LLC et al 116
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

correct?

A. They Qould be reasonably correct.

Q. Yes, sir, bﬁt they would not be plans and
specifications that you would need to actually
have to bid and that Sunbeam would actually
have to bid the project, correct?

A. Well, the originai plan sheets outline
the buildings. I mean; they show exactly
what’s there, where the stucco walls were
located, where the siding was locate, where
the windows were located. I walked though the
buildings with those plan sheets. The plan
sheets are accurate from a dimensions stand-
point. So we were able to obtain that type of
information for it to have the quantities:

Q. Yes,'sir, I understand that. You had the
correct quantities in order to do the budget.

But if you actually wanted to competitively

"bid this project against other contractors,

you would need the plans, the specifications
which you would, in turn, give to your
subcontractors who .would, in turn, give yoﬁ an
actual bid, co:rect? ‘

A. Yes.

Q. This is not the first project that you’ve
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been involved in with Mr. Glick, is it?

A. Correct.

Q. And you’ve been involved with several
projects with Mr. Glick, correct?

A. I_have.

Q. Except for one, every time that you’ve
worked with Mr. Glick has been in a litigation
context, like we’re here today, correct?

A. Yes.

Q. And you’ve worked with the attorneys who
are presént here in the past, correct?

A. I have.

0. And I'm talking about the plaintiffs’
attorneys. You’ve worked with them in the

past, correct?

A. I have.

Q. - And-.on more than one -occasion,.correct?
A. That’s correct.

Q. And in this case you are being paid by

the hour?

A. I am.

Q. And it’s the attorneys that you’re
submitting your bills to, correct?

Al Yes.

0. Now, I believe you testified in the past
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that the largest project that you’ve ever done

in South Carolina has been five million

dollars. Is that correct?
A. That’s correct.
Q. And you’ve never done a repair project in

Charleston County before, have you?

A. No, I haven’t.

0. Repair in a litigation project in South
Carolina?
A. - 1I've done repair projects in-Charleston,

but vae not done a litigation project in
Charleston.

0. Like the one we’re about here today. You
haven’t done a litigation repair project in
Charleston Céunty?

A. That’s correct.

Q._ Now,-looking‘aﬁ your budget -- in your
bﬁdget, which you went over for. us, you have
a section in there for a ten perceéent
contractor’s operation and ovgrhead, correct?
A. I do.

Q. And that ten percent is on top of your
entire total, correct?

A. That’s correct.

Q. Now, that contractor’s operation and
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overhead, that’s where you’ve got your
telephone?

A. Well, I -think it’s ﬁucﬁ more than ﬁhét.
That operation and overhead expense, that ten
percent that - -you, typically, in our industry,
put on top of the Qost'of the project. When
you develop a process ybu try to figure out
what is it going to physically cost to have
people, personnel and equipment on the site ‘to
do that work scope. That includes people like
sﬁper&isors and trucks, cell phones. We have'
a site office at that construction site.
That’s where all that cost is.

Q. Yes, sir. May I just stop you, I'm
sorry, real quick there? You said for your
office. If you look at one-point-two, you’ve
got a separate line item for your office,
correct?

A. I think you’re jumping ahead a 1ittle
bit. Because that’s the job—relatéd office.
Q. Okay.

A. That’s a field office that’s on site for
the sﬁperintendent.

Q. And you have a separate line item for the

truck that’s going to be used there.
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A. Again, I'm trying to identify job-related
expenses, things that are directly attributed
to you being on that site working. Let’s go
back to the .overhead numbef. That overhead
number is called operation and overhead and
it’s a ten percent fee. That is for every-
thing back at the corporate office. That’s

my éalary, the project manager’s salary who' s
assigned to ovefsee the project from an
administrative standpoint. That's the

salaries of the accounting personnel, the

‘controller, the cost of the building that you

rent or lease, my electric bills. That also
includes my génerél liability expense.

There’s no line items in this estimate for
insurance. It also includes my completed
operations insuranée cost. So there’s a lot
in that operation and overhead ten percent fee
that’s being paid for back at the corporate
office. And ten percent is a standard rate in
our -industry.

Q. Now, the ten percenﬁ for that, the
contractor’s fee and operation, those are

expenses that you as a company incur no matter

what, correct?
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A. That’s correét.

0. So, like you said, it’s for your
electricity back af your office that you’'re
going to incur no matter what, if you do this

project or not, correct?

A. That and much more.
0. Okay. And it enclosed your e-mail, your
fax, your telephone -- it’s all the things yod

will inc¢ur, ProCon, no matter whether yog-geﬁ_
this job or not, correct?

A. Yes, my salary, the project manager’s
salary. Those are big-ticket items.

0. Okay. Talking about the project
manager’s salary, you actually had a second
line ifem, though, also in your estimate, do
you not, by every one of these buildings for a
project supervisor -- 1f you look at 13.8, and
an assistant supervisor. You have already
delineated on your estimate,icorrect?

A. Yes,rthose are job—relatedAexpenseS.

Those personnel are aésigﬁed to the job site
fulltime. They literally live-on that job
site during &hg construction process.

Q. You have a separate line item for those.

And then you have ~-- also you’ve got expenses
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that you incur and you make for other
superintendents that you pay for out of your
overhead and operations, correct?

A, Iﬁ our industry there’s typically a
project manager level ---

0. I’'m sorry. Could you just answer yes or

no on that, and then you can explain all you

want. The operation and overhead is for
things like your salary, your office back in
Myrtle Beach that you incur anyway, correct?
A. Correct..

Q. Now, on top of the ten percent that you
have on your overhead and on top of every one
of your line items -- correct?

A. Correct.

Q. .And once you’ve added that together, then

you add in your ten percent of profit,

correct?

A, That’s correct.

0. So out of every hundred dollars that you

‘make, ten percent of that would go -- ten
dollars goes into your pocket. Is that
correct? |

A. Not necessarily. And here’s why. When

you-have a small business and if you’re doing
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tweﬁfy projects, let’s say, you’re taking that
overhead back to the office and'you’re
spreading it between all of those jobs. But
if you’ve only got job going on or two jobs
going on, then those two jobs are supporting
all of that overhead back at the office. So,
in réality, what’s going to happen is your fen
pércent overhead factor that I put typically
put into a cost es£imate‘can Sometimeé be as
much as twenty percent if we don’t have a lot
of work going on. So thése are averéges
within our industry that over many years,
we’ve gathered the documentation and the
information to do the accounting to understand
that if you’ve got more jobs, you’re spreading
the overhead. 1If you’re not, then, really,
you’re incurring more than ten percent
overhead on a single job.

Q. This ten percent, though, that you have
in your budget, that is for profit, right?

A. It is.

Q. And so included on top —-- once you add
the ten percent on_top, £hen ydu add another
ten percent on top of that for profit,

correct?
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A. Yes.
0. So let’s say, hypothetidally, that it’'s a
hundred dollars. If you calculate ten percent

for'your overhead and profit, so you’re up to

a hundred and ten dollars. |

A. That’s correct. ) T

Q. And then if you add ten percent on top of
that, you actually are up fo.a hundred twenty-
one, because you’re got twenty-one dollars as
opposed to twenty percent, correct, because

you’ re compounding.

A. Yes.
Q. And in your estimate you have compounded
the overhead -- and by “compound,” I'm talking

about the profit, correcf?

A. ‘ Yes, that’s how we always do it.

Q. And that goes'for every one of your line
items on your entire $15.8 Million dollar
estimate. Every one of the line items would
have a comﬁounded -- ten percent.and
compounded ten percent again;. correct?

A. No, compounding only occurs when. you get
to the-percentage of fees.

0. To get a total amount you.add up all your

line items from the beginning, from one-point-
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zero all the way up to thirteen. You go all
the way through thirteen to get a total.

A. Yes, those are hard costs. Those numberé

- 0. I'm sorry. Could you answer yes Or no

and then you can ---.

A. Yes.

. Q. And then on top of what you get as.a

total, you add ten percent for your overhead
and profit ahd get a number. And you take ten

percent again of that, correct?

A. That'’s correct.
"Q. Now, you have a bidder in here by the
name of Rhino. Rhino is actually a company in

which you are a majority owner, correct?

A. That’s correct.

Q. And for Rhino you have listed them as a
sﬁbcontractor, correct?

A, That’s correct.

Q. Now, on top of the Rhinc line item, you
would have added your ten percent overhead and
profit in your -- excuse me, your ten percent
overhead and operations and then your ten
percent profit, Corfect?

A. Yes. And like I say, items one through

979



[V T R

o~

11
12
13
14
15
16
17
18

19 -

20
21

22

23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 126
Case No. 08-CP-10-0049 ’
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

thirteen are hard costs. There’s no markup in
line items one through thirteen. There’s no
markup put in there for me. Those are

subcontractor bids or vendor bids. Those are

the estimates that they come to me with.

.Those are their actual numbers that they would

typically perform that service for. Then,
once we get to that total,‘that’s when we
start putting on the fees that you’re
referring to.

Q. And Rhino, which is your compény, which
you have put into this estimate to perform
work, they then -- you, as ProCon, would then
get ten percent off the top of what Rhino’s
making and ten percent again on the overhead
p;ofit, correct?

A. That’s pretty standafd in our induStry,.
yes. |

Q. Now, Rhino is also -- not .only do you
have them on the large scope for any
remediation, you also have them for the

removal of the stucco, correct?

AL Yes, Rhino is a select demolition and

environmental company.

Q. Rhino also is going to do that temporary
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protectioﬁ'of the building that’s up for a
short amount of time before you put the stucco
up. Rhino’slgoing to do that scope of work
also.

A. Yes, as a natural sequence in events.

0. And on top of that wo;k that Rhino does
in your estimate, you? budget here, you would
allow your ten percent operations and overhead
and your ten percent factor?

A, Yes.

Q; Now, as we brieflyydiscuésed before, line
13.8 of your budget, you have a line item for
the salary and the benefits of the project
supervisor, corréct? .

A. That’s correct.

0. And then you would add the ten and ten

onto that, too, correct?

A. Yes.
Q. And then you alsc have a line item -- and
that -- let me stop for a second. That

project supervisor, you have a line item for
the salary and benefits of the project
supervisor for each and every one of the
buildings out there, correct?

A. That’s correct. 1If you take a look at
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the total project duration of éighteen months,

and if you look at those two line items and

" add all those guantities up, they do not

exceed eighteen months. I am sure that the
salary line items for the project supervisor
and the assistant supervisor did not exceed
eighteen months.

Q. Tell me about that. Looking at 13.8,
your project sﬁpervisor, the line item for one
building is $12,000 dollars, correct?

A. Yes.

0. And then yéu would multiply that times --
just for building type two, you‘would multiply
that times seven. Sé it would be $84,000
dollars, correct?

A! Yes.

Q. And that’s only for one type of building,

correct?

A. Well, that’s seven buildings, correct.
Q. Yes, sir, of one type.

A. ({Affirmative nod) .

Q. That’s one type of building, $84,000
dollars, correct? Now, looking under the one
underneath it and you’ve got an assistant

supervisor who you have listed as $10,500
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dollars, correct?

A. Yeé.

Q. And that’s for one building of one type,
correct?

A. Well ---

Q. Yes or no, Mr. Gallagher? That’s_for one

building of one type?

A. Yes. Yes, that’s for one building,
cdrrect.
Q. Yes, sir. And then that would be

included in every one of your types for every
one of the buildings out there, correct? And
yéu can look at your budget, if you like.
He’s listed on every one.

A. Yes, because thé intent of this estimate
was to identify the cost per building, which
is all-inclusive. That one buildihg can’t be
done without a supervisor‘that’s overseeing
the wofk that’s being done. So the intent of
the estimate was to givé everyone a breakdown
cof each building and all the expenses related
to do one building.

Q. And I believe you testified before that
you would not be doing those one-building-at-

a~time solely. Your intention as ProCon would
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P
be to working on several buildings at a time,
as many as you could.
A. That has not been determined yet. But
the estimate is set up to work on two
buildings at a time.
Q. Now,‘you also put it in your budget -- if
you look at line 13.15, you have a job site
pickup truck for every one of those, correcf,
a liné item for that?

A. Well, I have been there for a duration of

one-point-five months.

Q. For every building out there, correct?
A. . Yes.
Q. Now, once you then calculate your base

amount and then your ten percent'overhead/and
opérations and then youf ten percent profit,
you have a ten percent contingency on top of
that, correct?

A, That’'s co?rect.

0. Ana that’s calculated once you’ve done
all the other stuff, correct?

A. Yes. -
Q. So you're éoing to add that on top of
your ten, .your ten and you get to your other

ten, correct? Yes or no?
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" A.  Yes.
Q. Now, I just want to make sure I under-
stand what a contingency is. A contingency

is for something unknown and unforeseen?
A. Yes. And I’'d like to point out that this

budget includes a contingency. It’s

‘structured the way that you’ve described it.

But a contingency typically sits outside of my
contract. 1It’s not part of my contract. That
amount of monéy is a recommended.amount that I,
recommend to.the owners that they'sef aside as
a contingency. Because, as I described
earlier, when you do renovation work there’s
no way anybody in this world can tell you all

the conditions or all the problems that you’re

going to encounter once you start the work.

There’s just no way physically to identify
every problem that you’re going to run into.
Q. Now, ---

A. That contingency‘is a recommended amount
that the owner should carry outside of this
contract. It’s part of the problem. It’s
part of thé estimate, because it needs to be
included.

0. And it’s part of your budget, right?
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A. Yes.

Q. Okay. Now, for the Magna Wall, I believe

you testified the stucco system that’s on

there, you’re going to remove every square
inch of that stucco, correct? |

A. Yes.

0. Now, on top of -that removal of every
square inch, a hundred . percent of the Magna
Wall is going to be removed or replaced, you

have a ten percent contingency on top of that,

correct?
A. In addition, yes.
Q. There’s your line item for Magna Wall,

and you’re removing a hundred percent,

correct?
A. That’s correct.
‘Q. And on that particular line item there

would still be a ten percent contingency,
correct? Yes or no?

A. No, it's a ten percent contingency on the-
total work scope.

Q. Yes, éir, I mean your total scope. And

included within that total work scope,

'acqording to the budget that you prepared,

you’re going to remove a hundred percent of
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the stucco, correct?

A, Yes. |

Q. And you’re going to remove a hundred
percent of the siding, correct?

A. Yes.

Q. - You're going to remove a hundred percent
of the building paper? |

A. Yes.

Q. You're going to remove a hundred percent
of the lightweight concrete on those decks and

on the balconies, correct? ~

A. I'm working from Mr. Glick’s scope.
Q. Yes, sir. But it’s a hundred percent,
right?

A._ Yes.

Q. But then on toﬁ of a hundred percent that
you’ re removing in every single one of those
categories, you still have a ten percent
contingency on that? Yes or no?

A. Yes, because I can’t see inside the

walls.
Q. You’ve got a contingency for that,

though, too, right?
A. I have some allowances for what it might

be, but I have a contingency because nobody
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knows. We just don’t know what’s inside the
wall.
0. Yes, sir. I understand you have a

contingehcy and an allowénce and you’ve got
that. But included within your budget you are .

adding another ten percent for a contingency

~even though those things will be taken

complétely off, correct?

A. I think you’re confusing ---

Q. No, sir, I aon’t believe so. - What I'm
asking you is this. You’re removing ---

MR. LEATH: Objection.

"THE COURT{ What’s the objection?

Counsel approach.
| (OFF RECORD BENCH CONFERENCE)A

THE COURT: Thank yoﬁ.

CROSS EXAMINATION CONTINUED
BY MS. MAHON: .
Q. My -question was, Mr. Gallagher -- I jus;
want to méke sﬁre I understand. Even for all
of the areas that you’re removing a hundred
percent, you have a ten percent contingency on
top of those; coifect?
A. Yes, ma’am. -

Q. Now, the stucco would have to be removed

" 988
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in order to address the replacement'of the
windows, correct?

A. Yes.

Q. And the stucco would have to be removed
for replacement of the building sheathing and

the studs, correct?

A. . That’s correct.
Q. And that’s regardless of a stucco issue
itself. You would recommend removal of the

stucco to get to any alleged issues with the
windows and‘puil those windows to do repair,
correct?

A. That’s correct.

Q. You remember when we took your
deposition?

A.- Yes.

Q. I just want to talk to you briefly about
that. You delineated forty-three of the

budget that you prepared in that other

litigation. Do you remember that?
A. Yes, ma’am. -
Q. And you remember the testimony that with

Tellum (phonetic) you got a bid that was much
smaller. It was a much smaller_contfact than

what you’ve proposed here, correct?
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A, I believe we addressed that, yes.
Q. And that number sounds correct to you,
approximately?

A, Approximately.
0. You bid but you didn't Qet the award,
correct?
A. That’s correct.
Q. And twenty-six of those you were never
even ésked to bid on, correct?
A. ihat’s correct.
Q. Thank you, Mr. Gallagher.

MS. MAHON: Just one minute, Your
Honor.

CROSS EXAMINATION CONTINUED'
BY MS. MAHON:
0. Mr. Gallagher, what is your hourly rate
for the work you’ve done in this case?

A. $125 an hour.

Q. And how much have you been paid to date?
A. I woulq have to check with the-office.
0. Do you have an estimate?

A. No, ma’am, I’'d have to check with ther.

accounting department.
Q. Do you at least admit to one bill I saw

for $16,000 dollars? Do you remember that

990



10
11
12
13
14
15
16
17
18
19

20

21
2
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al o137

Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Beforc The Honorable Kristie L. Harrington

~billz

A. Yes, I remember that one.

Q. And there would have4been additional
bills?

A, Yes, just for my time preparing for
trial.

0. In concluding, the budget that we talked

about, you would not sign a contract on that.
You would'need additional things, correct?

A. There -are some specific things that are
needed, yes.

0. Thank you, Mr. Gallagher. I do

appreciate your time.

MS. MAHONQ Thank you, Your Honor.

THE COURT: =~ Mr. Leath?

MR. LEATH: I don’t think so, Your
Honor.

. THE COURT: All right. Mr.

Gallagher, you may stéb down. . Thank you.

MR. LEATH: May he be excused, Your
Honor?

THE COURT: Any objection?

MS. MAHON£ No, Your Honor.

THE COQURT: And you are excused.

Actually, Mr. Gallagher, I’'m releasing the
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jury. So if you’1ll sit right there.
THE COURT: Ladies and gentlemen,

we’re reached an appropriate time for us to

take our lunch break.. Do not being your
deliberations. Do not discuss this case
~ amongst yourselves. Please do not do any
independent investigation. Please be back in
your jury room at 1:45. Thank you. You are
excused.
(JURY QUT)

(WITNESS STEPS DOWN)

THE COURT: Thank you. 'Be seated.
We’ll put any objections on the record after
lunch. Thank you.' Y’all have a nice lunch.
1:45.

(LUNCH RECESS)

MR. ANDERSON: Your Honor, we had
objected to some exhibits.

' THE COURT: Okay.

MR. ANDERSON: Your Honor, we
made an objection to Exhibits 14 and 15
presented by the plaintiffs; And the basié

for those objections was ---

THE COURT: Can you speak up just a

little bit?
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MR. ANDERSON: I'm sorry. The
basis for those objections were that the
démages were speculative in both of those and
there had not been a proper foundation with
respect to those.

) THE COURT: Thank you. Who’s your
next witness?

MR. LUCEY: Myles Glick.

THE COURT: Mr. Glick? All right.
You. can go ahead and take your seat.

MR; LUCEY: We.were in Mr.
Anderson’s cross examination, so I guess
fechnically I should call him back to the--
stand.

THE COURT: I will call Mr. Glick.
Thank you. Mr. Glick, I’'m not going to place
you under oath again. I remind you that
you’re still under oath from Monday. You may
have a seat. Let’s go ahead and bring in the
jury.

(JURY IN @ 1:45 P.M.)
THE COURT: . Mr. Anderson, you may
resume your cross of Mr. Glick.

MR. ANDERSON: Thank you, Your

Honor.
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THE COURT: Thank you.

MYLES GLICK, continued under his
oath aﬁd testified, as follows:

CROSS EXAMINATION CONTINUED
BY MR. ANDERSON:

Q. Good afternoon, Mr. Glick. How are you?

A, Fine. How are you?
Q. I'm great. Thank you. You are

testifying as an architect on behalf of

Fenwick Homeowners Association. Is that
‘correct? |

A. Yes, sir.

Q. Do you have a contract with the home-

owners association or are you working for the

attorneys? .

A. I don’t have any written contract to work

on behalf of the homeowners association. I've
been sending my bills to the attorneys. I'm

not exactly where the money comes from.

Q. ’Who inifially contacted you?

A, Mr. Chakeris.

Q. Your billings and so forth on this case,
are they under the name of Glick Boehm? Am I
pronouncing that correctly?

A. It’s under Myles Glick, Architect.
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Q. So  it’s not through the other cqmpany?

A. Yes, sir.- It's my éompany} an
architectural firm.

é.‘ Now, how is your pay calculated? Hourly?
A. Excuse ﬁe?

0. What ié youi cgntract with the HOA or the
attorneys? Are ydu paid on an hourly basis or
how are you paid?

A. - It varies. "The field investigation and
the report was a set number.

Q. What was.that?

A. T don’t recall what that pumber was.

0. If I were contracting with you today,

would you be able to give me a price?

A. On what project?

0. On this project.

A. Probably in the $25,000 dollar range.

Q.. All right. And for your testimony --
you’ve had your deposition taken a couple of
times. That wés two days or three days of
depositions.. How were you chagging for that
time?

A. That’s-based on an hourly basis. So it’s
a combination of a fixed fee and hourly rates;

Q. And what is your hourly rate?
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A. ° $325 dollars per hour.
Q. How much time have you billed to date?
A. I don’t recall. Probably in the

neighborhood of about thirty thousand. It was
for the report and then some preparation for
the depositions. |

Q. And does that include your preparation
for testimony today and on Monday?

A. No, it doesnft;

Q. So that will be coming?

A. Yes, sir. I have not billed that yet.
Q. In your initial testimony you told us
about how the walls are assembled.  Can you

describe for the jury one more time what the
layering of a stucco wall is in this project?
A. In this project?

Q. At this project, yes.

- AL Well, you have your studs. Then have you

have your building sheathing. Then you have
your water-management layer which is, in thé
case of the stucco, the paper-backed felt,
lath, rather-—— paper-backed lath which is the
metal I showed you. Then you have your stucco
system which should be about thrée—eights to a

half inch thick.
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Q. And on this particular project, though,
after you put the sheathing -- is it OSB or is

it plywood?

‘A. I think it’s a combination of both.

Q. So you';e saying both 0SB and plywood are
on that?

A. I think I qidzsay that, yes.

Q. On top of the 0SB and the plywood-is
there not a layer of Tyvek or Tyvek-similar
material as a building wrap?

A. There;s also Tyvek instead of felt in
some ‘cases, yes. That’s also a water-
management material. ‘

Q. So you’ve got the water management that’s
over the wood sheathing én top of the studs;
And that is throughout the entire project. 1Is
that not correct? |

A. Yes, sir, it’s on all the buildings that
I investigated.

Q. So, now, underneath -- if I cut open the
wall at, say, the HardiPlank seen in the
pictures, the siding that We talked about
earlier or that you talked about earlier --
I'm going to find just the Tyvek underneath

that, am I not?
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A. | Yes.

Q. And that serves as the water-management
plain for the HardiPlank?

A. . Yes, sir.

0. And then with the stucco you have the
paper—bécked lath, which you’ve described in
detail ana were kind enough to show us én
example of. And that is outside the Tyvek?

A. Well, when you’ve got a paper-backed lath
there was no Tyvek. 8o it was either one or
the bther.'

Q. You didn’t find any Tyvek under the
paper—backed lath? -

A. Nét that I can recall. 1I’d haﬁé to look
at the pictures again. I did find Tyvek undér

the stucco.

Q. ~ All right. You found Tyvek under the

stucco?

A. Yes, sir.

Q. So what was the stucco held on with?

A, The stuéco was held on with a lath. It

just wasn’t paper-backed lath. It was just

lath.

0. I see. And where you had paper-backed

lath did you also have the Tyvek?
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A. Not that I can recall. 1I’d have to 1look
at all the pictures.

Q. Mr. Glick, I)m‘going to hand you what 1is
marked as page tweqty—eight~of section three
of your destructive testing of October 25,
2008. 1Is there not evidence in thét picture
of both)paper—backed lath, Tyvek and then
there’s also another Qater shield -- I think

it’s Protecto Wrap? 1Is that not also on

there?

A. Yes, they are in this picture.

0. ‘Does that not refresh your memory?
A. - Well, (affirmafive nod), in this

particular‘picture. I'd have to look at all
the pictures to say it was everywhere like
that.

Q. You testified earlier that the
construction was amazingly consistent
throughout this project, have you not?

A. Correct,'in terms of the back laths and
the reverse flashing and.things of that
nature, and £he sealant and things of that
nature.

0. And‘thoée back laths and sealants and so

forth were found both .under the Tyvek --
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excuse me, were found both under the

'HardiPlank and the stucco. Is that correct?

A. Yés, I found back laps and reverse laps
under the HardiPlank as well.

Q. In fact, in.you;,scope of work you’re
going>to remove all the HardiPlank?

A. Yes.

Q. And that’s to repair damaged sheathing,

rotted sheathing -and to correét the back laps?
A. Correct.

Q. And throughout the prbject most of the -
problems that you saw occurred at the inter-
section. of either siding and a window or |
stucco and a window. Is that not correct?
A. Correct. That is the most critical parts
of the building when it comes to penetration.
Q. 'It’s the hardest paft tb shed water?

A. "Well, it’s not hard. 1It’s just needs to
be carefully‘donéu

Q. I think you:said you consistently find
more problems in thbse areas than in others.
Would that be true?

A, That’s>because of the penetrétion. So if
it’s done incorrectly, that’s where the water

source will enter the building, yes, sir.
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Q. And the damage that you found under the
HardiPlank was neafly identical to the type

of damage that you fouﬁd under the stucco?

A. it wasn’t as pervasive in terms of rot.
It was more about the installation of the
HardiPlank itself and the reverse edge lashing
and things of that nature.

Q. Now, at the conjunction of either the’
siding and the windows or the stucco‘and the

windows, you would‘have had the coming

together of a number of trades, would you not?

A. The window’s in place. It was stucco
trim on the windows. So there was a stucco,
of course,; and then the window, if that’s what
you mean.  The only trade that came to the
window was the stucco or the HardiPlank.. -

Q. All right. Maybe I’m not making myself
clear. You start out with a rough opening in

the framing wall when you’re getting ready to

>set the window.

A. Correct. You have a rough opening in the

framing, vyes.

Q. And then what is done to the rough

opening?

A, Then you’ll wrap that -- well, first you

1001



10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 148
Case No. 08-CP-10-0049 .
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

would put sheathing on the building, and cut
out the sheathing for the window opening or
£he door opening. Then you wrap the window
wall -- or the wall with the moisture barrier,
whether it be Tyvek or felt. And you put
whatever cladding on the building, whétﬁer it
be HardiPlank or stucco. And then, of course,
with the stucco you also would add other
accessories. |

Q. . And then there is the addition-of the
sealants. 1Is that correct?

A, That was‘done as well.

0. Now; in this particular casé, the framer
would be the one installing the windows, wou;d
he not?

A. It varied. Typically a framer would do
something like that, yes. I don’t recall
exactly on this job who that was -- who the
subcontractor was.

0. When you were working on this file did
you review the contract for the framing?

A. During my depositions and during earlier
parts of this éase, yes.. But in preparation
for today, I just focused on the issue at-

hand, which was the stucco.
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Q. Let me hand you what’s Defendant’s
Exhibit Number 2, please; I'1l] represent to
you that that’s the North Flofida Framiﬁg
subcontract. And I was wondering if you could
go to section B, which is the scope of work.

A. Atfachment B?

Q. Attachment B, yes, sir.

A. Yes, sir.

Q. And at paragraph eight does it not state

" that windows are to be installed by the

subcontractor, meaning North Florida Framing.

MR. LEATH: Object, Your Honor.
Foundation.
THE COURT: Let him finish the

questionAfirst.
CROSS EXAMINATION CONTINUED
BY MR. ANDERSON:
Q. Are to be installed by the subcontractor,

which in this case would be North Florida

Framing. Is that correct?
MR. CHAKERIS: Objection, Your
Honor. Same. Also this Exhibit has not been

put in evidence, or this document.
THE COURT: Overruled on both. You

may continue.
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MR. ANDERSON: Thank you, Your

Honor.

CROSS EXAMINATION CONTINUED

.BY MR. ANDERSON:

Q. - I'm going to start over. Paragraph
eight, it says windows would bg installed by,
the subcontractor. In this case that would be
North Florida Framing -- “...as per
manufacturer’s recommendation as outlined by

the contract. This is to include but not

limited to the foilowing._ Then it says set

windows in a béad of silicon caulk, fésten
with screws, install a sihgle piece of Z-

fiaéhing at the top of the window egtending
over -either side by at least one inch, wrap

house wrap to the interior of the opening

.prior to installing window, wrap plastic flash

at the sill”of the window prior .to

"installation of window.” Is that not correct?

A. I must have a different copy.. My number
eight simply says to “provide required
caulking, Z flashing, termite shield at the
perimeter of the building, plans and specs and
at the top of the windows as requi?ed by

contractor.” I must be looking at the wrong
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place.

Q. Let me- double check. Are you on page
twenty?

A. No, I'm on'page four of six. It says

attachment B. I may be at the wrong place.
They’re both attachments B. There is another

attachment B, yes, sir.

0. Okay. And do have a page twenty there?
A. Yes, sir.
Q. Would you please review paragraph eight? .

A. .Yes, sir, (reading): “Windows. are to be
installed by the subcontractor per'
manufacturer’s recommendation and as outlined
by tﬁe contraétor. This is to include but nqt
limited to the following, set windows inva
silicon caulk, fasten with screws, install
single piece of Z-flashing at the top of
window extending over either side one inch,
wrap hogse wrap to the interior of the opéning
prior to installing window, wrap plastic
flaéhing at the sill of the window prior to
installation of window.”

0. Now the Z—flashing as referenced there,
that is the flashing that is shown in the

picture that you indicated in your earlier
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illustration. 1Is that not correct?

A. I believe I referred to it as head
flashing, yes, sir.

Q. I believe you called it head flashing,
yes.

A. Yes, sir.

0. And T would ask you also to look at
paragraph twelve on that same one.

A. Would you like me to read it or just look

at it?
Q. If you could read it for us.
A, (Reading): “Subcontractor to install all

required caulk and Z~fléshing, termite shield
at the perimeter of the building per plans and
specs and operable Qindows as required by the.
contract.”

0. So we have two places where North Florida
Framing is putting in the z-flashing or the
head flashing for the windows. And what would
you call the .flashing that you put at the base
of the wall; the termite shield?

A. It's termite shield. I'm not sure where
that is. I didn’t see any termite shield

flashing. It was just a bead that I showed in

my pictures.
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Q. All right.

A. I don’'t think there is any termite
flashing on the building, now that I think
about it. I didn’t see any.

Q. Termite flashing would be a solid piece
of metal?

A. Typically, (affirmative nod), to stop the

termite from going further. Yes.
0. And were you aware that North Florida

Framing also did the Tyvek covering?
A. I don’t see it in the subcontract.

Somébody had to do it.

Q. That would not surprise you?
A. No.
Q. You have given in earlier depositions

several opinions about the responsibilities of

various contractors. Do you recall that?
A. I recall that, yes, sir.
Q. And in this particular case you indicated

that “ngmit’s responsibility for damages
would clearly be based on their supervisory
responsibilities as they were always in
charge, always responsible for the means and
methods of coordination.” What are means and

methods of coordination where you’re speaking
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about in a contract?

A. The means and methods are basically the
plans, specs, obligations of the Magna Wall
censtruction in this case, building code
issues. They are also responsible for
sequencing the proper trades to be on the job

at the right times so the work could progreés

properly.

Q. They were responsible for the
coordination?

A. Yes, sir. That’s thé general

contractor’s respoﬁsibility.
0. And also that they should not approve
work of one contractor unless it 'is correct
and_alldw another contractor to come after
that. Is that not another one of their
responsibilities?
A. That should be an overall responsibility
that’s more specificAto_the next subcontractor
that comes after the previous subcontractor.
Because they’re looking at each piecé of work
asva shared responsibility.
0. Let’s look at shared responsibility.

MR. ANDERSON: Your Honor, may I

approach the witness?
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THE .COURT: You may.

MR. ANDERSON: Thank you.

CROSS EXAMINATION CONTINUED
BY MR. ANDERSON:
Q. Now, you believe as a general rule that a
general contractor has a duty to inspect'every
single aspect of the work performed by a
subcontractor hired by the general contféctor,
and that the general contractor has to inspect
every inch of the work performed by‘ﬁhe
sﬁbcontractor, do you not?
A. I don’t think they have to inspect every
inch, but it would be my hope that both the
superintendent or the subcontractor would
inspect the work before he allows his people
to start work, as well as the superintendent
for the general cdntractdr has a more overall
responsibility with other trades at the same
time in multiple buildings. So it’s why the
general contractor should have the right to
rely on the subcontractor’s épecialty.

MR. ANDERSON: ‘May I approach?

THE COURT: Yes, ydu may.

CROSS EXAMINATION CONTINUED

BY MR. ANDERSON:
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Q. Mr. Glick, do you recall that on Friday,
November 13, 2009, you had your deposition
taken in a case called Ellington Woods versus

Allison Daley.

MR. CHAKERIS: ‘ Objection.
Relevance. Improper use of deposition
testimony. |

THE COURT: Counsel approach.

(OFF RECORD BENCH CONFERENCE)

CROSS EXAMINATION CONTINUED
BY MR. ANDERSON:
Q. Mr. Glick, do you recall having your
deposition taken on that date? |
A, - I rémémber my deposition being taken.
I couldn’t tell you when it was, what year or
what date. No, sir.
Q. Would'you take a minute to look at that?
A. Is there a place you want me to look?
Q. Yes, I would like you to look at Page 17(
Lines 14 through 20.

MR. CHAKERIS: ‘COuldAyou give the
date of this particular deposition.

| THE COURT: What’s the date, Mr.

Anderson?

MR. ANDERSON: I believe it’s
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Noveﬁber 13‘of 20009.

'THE COURT: . Would you look at the
fronf cover to make sure?

MR. ANDERSON: Yés, ma’am.
November 13, 20089.

THE COQURT: -.Thank you.

CROSS EXAMINATION CONTINUED

BY MR. ANDERSON:
Q. I believe in that deposition, starting ét
Line 14 you were'aéked the qﬁestion'whether a
contractor has a duty td inspect every single
aspect -0f the work performed~by contractors
hired by the general contractor. And what was
your reéponse?
A, As we stated to you, I would stand by
this, yes, sir.
Q. You said yes. And I believe you were
then follerd up wifh a general contractor has
the right -- excuse me,- “the general
contractor has to inspect every single inch of
work performed by the subcontractor.” 1Is that
not cqrrect?
A, He should. 1It’s just a little bit
impractical. The third one is, “Does the.

general contractor have the right to rely on
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‘his abilities of a subcontractor”, and the

answer is yes. So it’s consistent.
Q. Mr. Glick, I'm going to show you a
picture that you showed us earlier. Do you

recall that picture?

A, Yes, I think I labeled it as a typical
window detail. ‘

0. I believe that you .did, yes. And you

indicated in response that the flashing on

that window was not right: 1Is that correct?
A. That’s one of the issues, yes, sir.
Q. And, in fact, at the earlier presentation

by you fhat was the primary issue that was
présented by thét picture; Qas the faét.that
the Z¥flashin§ or the head flashing had
actually been caulked shﬁt,at that location.
A. Correct. You néed to have that joiht

open. .But.you have to look at all the other

issues behind this wall as well_in the other

pictures that I showed. And I explained to
the jury on Monday that the water management
plane needs to lap on top of the flashing so
the'water can get onto the flashing and get
out through the weep hole. And, in fact, the

pictures I showed the other day to complement
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this picture, showed that it wasn’t lapped
properly. So the water, in fact -- I would
say ninety-five percent of the water that got
in this wall goes behind the flashing.‘ So the

fact the weep was caulked shut didn’t really

- matter because it never got there to get out

of the wall anyway. ItVWas already back of
the water management plané because of the back
laps. And that’s why we had the rotted
sheathing. |

Q. But actually‘——-

A, So you have to look at the totality of
the issues as well.as that particular picturé.
0. But actually the picture that you have
shown us was in that fashion. Was that not
correct?

A. No, Ibbélieve that was in my report. But
to try to streamline things;'I just labeled
that é typical window for the presentation.
Q. But that was the original labelihg on itA
in your report?

A. Yes, sir. I was trying to be concise and
say that this condition exists everywhere.

Q. -In fact, this flashing being troublesome

is an important aspect of your report, was it
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not?

A. ‘Well, it shows that it shouldn’t be
thefe. But, again, in terms of the actual
reasons for water intrusion, this has very
little to do with it. The water’s already in
back of the system before it gets to that
flashing to be stopped by the cauiking or the
sealant. And in this case, 1t never got
there. I didn’t find any moisture behind the
sealant that would indicate it was being
stopped. Because it never got on top of it.
It got behind it because there was no lapping
properly in /back.

Q. - And that would have been done by the
individual installing the window. Is that not
correct?

A. My interpretation was the other way
afound. The window installer would not have

done that necessarily, because you had to do

that in conjunction with the stucco.. And

actually, I showed pictures of the stucco
éoming down on that flashing without .a bead.
So, clearly,(the flashing was there when the
stucco subcontractor did his work.

0. So the flashing was installed prior to

1014



10

11
12

13

14

15
16
17
18
19
20
21
2
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 161
Case No. 08-CP-10-0049 ’ ‘
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie 1.. Harrington

the stucco contractor being ---

A. Well, I don’t -- it’s prior to the
installation of the stucco -- installation.
I don’t know if it was there prior. It could

have been prior to the stucco subcontractor.

I don;t know that. The contracts seemed to be
somewhat overlapping.

0. The contract that you just read, the
North Florida Framing, that sounded pretty
clear that they were to install the Z-flashing
over the heads of thg windows.

A. Correct. And then you do your paper-
backed lath. And that piece of paper in back
of the 1lath shéuld come down the front'side or
the outside of the flashing. So you’d have a
shedding effect. ‘If.they'had done that, then
water would have been caught properly by the

sealant joints. But it wasn’t like that.. It

was in back of it which meant the water got in

back of the flashing; so -the flashing being
caulked shut wasn’t relevant to the damage to
the buildings.

Q. Would that sequencing also be true of the
Tyvek? |

AL Which sequencing?
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Q. The fact that the water management paper
should be over the top of the flashing?

A. At the head of the window it should be on
tob of the flashing. But if you want it out,
there’s paper-backed lath on top of the Tyvek.
So the white Tyvek really wasn’t the primary
water management system. It was really the
felt, the paper—bécked lath ---which was
backwards, as I explained Monday.

Q. All right. Do you know whether or not
the individual pﬁtging in the Tyvek and the

flashing would have known what material was

- going on top at that particular location?

A: Well, I thiﬁk he could read the plans and
he would have recognized that stuéco was going
on that.wail. He may not have cared. Whoever
put that flashing in, whether it was the
framing subcontractor or the stucco gentlemen
or subcontractor, rather, they would have seen
the flashing over it. So, yes, they would
have known that.

0. And behind the'HardiPlank, with the Tyvek
being the only paper that was requi;ed in the
overhead flashiné. Is that not correct?

A. Correct, since no felt. It was just
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Tyvek.

Q. And you did not find that condition
there? |

A. I’'m sorry.

0. You found that the Tyvek was behind the
flashing under the HardiPlank also, did you

not?

A. Yes, sir. It was backed as well.
Q. Now, as far as the application of

163

‘'sealants, were you aware that a subcontractor

by the name of Los Compos provided and did the

sealant?
A. Once again, I’d have to see the
contracts. I really only focused on the

defendant here today.

Q. I hand you what has been marked‘as
Defendant’s Exhibit Number 9. I w§uld ask
you again to go to the Attachment B and to
paragraph four of Attachment B. I believe

it’s again on page nineteen.

A. I have page nineteen, yes, sir.

Q. Paragraph four, would you read tﬁat for
us?

A. Four?

Q. Yes, please.
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A. (Reading): "It is the intent of the
subcontract to convey to the subcontractor...”
-- I'm sorry. ™“It is the intent of this

subcontract to convey to the subcontractor
that the installation of work of all stucco is
the responsibility of the subcontractor. This
is to include but not limited to all areas
where stucco meets like or unlike surfaces
where paint may or may not be applied.”

Q. And number five?

A, (Réading): “All parties hereby agree
that the subcontractor is to furnish and
install required caulking with the specified
type of caulking at all areas of the project.
These caulked areaé are té include but are not
limitéd to windows, doors, exterior siding,
exterior tfim, inferior trim, exterior door
sills, between exterior trim and fascia
boards. Further, subcontractor shall use

o~

caulking compound in color to match the

~building finish or paint.”

0. And so it’s clear, then, Los Compos was
responsible for the sealants and caulking?
AL That’s what this says, yes.

Q. And that would include the areas that we
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ju;t looked ét above the windows?

A. It would indicate that, yes, sir.

0. And there was a similar caulking issue at
the flashing in the HardiPlank, was fhere not?
A. I believe those head flashings were
caulked shut as well.:

Q. Now, have you reviewed the contract
between the owner and the architect?

A. (Affirmative nod), a long time ago.

0. And there was an extensive egaﬁination of
yoﬁ on the applications in this case in one of .
your depositions about that contracﬁ.

A. I recall a lot of questions,.yes, sir.

Q. And I believe that‘it's your-conclusion
that the architect had contract administration
and should hdve seen some of the defects that
you have outlined for -the stucco applicator,
the framer and a number of other sub-
contractors. 1Is that not right?

A. Well, I think seeing the caulked window
head flashing shots should have alerted the
architect to at least raise some questions.

He would not necessarily have seen all the
otﬁer-construction installation deficiencies

of the stucco, because he’s not going to be
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standing there eight hours a day, day after
day. That’s not what an aréhitect does. An
érchitect visits the site on a periodic basis
to look for‘general compliance. That’s why I
had said in my deposition that I-believed,
even at the very end of the job, he should
have alefted someone that at least .the caulked
joints were sealed shut, and they should not
have been. And that may have led to further
investigations.

Q. When a fee application is COmpleted,.the
subcontractor submits his fee application to
the genergl contractor. And then the gener;l
con£ractorAwill approve it or disépprove it
and then pass it to the architect. Is that
notAcorreét?

A. You say a subcontractor will submit his

invoice to the contractor?

Q. To the general contractor.
A. No, the architect never sees a bill from
a subcontractor to a general. He only sees an

application for payment of the general
contractor’s work in place.
Q. All right.

A, Typically. You may see it in a cost-plus
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job, but not in this job.

Q. All right. So the subcontractor would
deal with the contractor. The contractor,
then, would submit a pay aﬁplicatibn with a
cover sheet that looks like this; Is that
correct? | |

A. AYgs.

Q. | And behind that would have a percentage

of the work completed and the cost to complete

"the work?’

AL Cdrrect, typically.

Qf ‘And there’s a certification that’svgiven-

by the cont;actor. It’s given un&er oath and
Cit's séaled by a notary. Are you familiar

with that?

A. It’s sealed by a notéry.

Q. On this one it was done by a Florida

notaryf

A. That’s pretty standard protocol.

Q. And the language up there is that the
“undersigned contractor certifies that tovthe
best of the contractor’s knowledge,
information and belief, the work covered by
this application for payment has been

completed in accordance with the contract
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documents and all of the amounts as paid by
the contractor for which previous certificates
for payment are issued, and payments received

from the owner, and that current payments

shown herein are now due.” And it’s given
under oath in this particular case. Is that
right?

A. That’s what it says.

0. And that is a certification that goes to
the architect. And then the architect has-
signed off on the following language,
(reading): “In accordance with the contract
documents, based on onsite observations and
the data comprising the application, informa-
tion and belief, the work has progressed as
indicated. The quality of the work is in
accordance with the contract documents, and
the contractor is entitled to payment for the
amount asserted.” Is that not what the

architect signed?

A. That’s the language on this certificate,
yes.
0. And that is a certification that goes to

the owner, is that not correct?

A. Typically, what the owner’s paying for is
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a separate; distinct group from any other
contractor, yes.

Q. The arcﬁitect is actually the owner’s
representative on the site, or one of the
owner’s representatiyes?,

A. Correct. 1It’s a contractual
relationship. He has an obligatioﬁ to the
contractor, but he’s typically the owner’s
representative.

0. So there’s a contract between .the owner
and the general contractor.

A, (Affirmative nod).

Q. And then there’s a contract between the
owner and the architect that is separate?

A. Yes, that’s ‘standard.

Q. And in this particular case, I believe

that you went through approximately six months
worth of pay applications in one deposition
with Mr. Stair and Mr. Sequi?

Al qurect.

Q. And inAthat you went from the percentage

being paid for the stucco, from zero to

ninety-eight percent. -Do you recall that?
A. I remember the conversation. I don’t
remember percentages. But at some point it
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went from zero to alﬁost completeness.

Q. _And as a result of that, it was your
conclusion there were six visits that the
architect would have seen all the various
stages of the stucco application dufing that
time perioa? |

A, He .should have, yes. That was my
contention and my belief thatAhe bore the
fesponSibility and was accountable for those
issues.

Q. In fact, you gave an affidavit on the
filing of the complaints against the architect
supporting that, did YOu not?"

A. Absolutely. He should have seen some of

this. It does®beg the question that the

'applicator was an approved applicator of the

material he was putting on. And he, himself,
didn’t know what was right or wrong. And
maybe the subcontractor did not train his
people fo do it properl?. So.

Q. That'’s your.opinion.‘

A. Having others look at your work and

expect them to catch your errors, which you’re

. responsible for leaying there, that’s an

interestingAargumeht.
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0. But then again, if you are the low man on
the totem pole, which a subcontractor is on a
job like this,Aand you have the five layers of
individuals above you who are, by law,
certifying under ocath that you’ve done your
job correcfly, and -- you think that they
should be apie to rely on that? |

A. First‘of all, I wouldn’t say that the
subcoﬁtractor was low mah on . the totem pole.

I think he’s a professional and should be

treated with respect, just like everybody else -

in the construction industry.

Second of all, there are layers of review
-- not necessarily inspection, but review.

And it’s periodic and it’s not extensive nor
exhaustive.

And, again, these are the people that are
supposedly trained tO'beAan approved
applicator of a specific proprietary product!
They should know how to pﬁt it on. They said
they know. "They said they do it in accordance
with the law. So I think responsibility for
this type of issue certainly starts with the
subcontractor.

But there are others that I'm going to
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testify to that have some responsibility. And
my understanding is they were accountable and

they did what they needed to do.

0. So -- and that is your opinion on this
matter?

A. Yes, sir.

0. Thank you very much, Mr. Glick.

A. Thank you.
MR. CHAKERIS: - Your Honor,
plaintiffs have no additional questions of

this witness, and we would ask that hé be

éxcused.

THE COURT: Any objection, Mr.
Anderson?

MR. ANDERSON: No objection, Your
Honor.

THE COURT: Mr. Glick, you may step

down and you’'re excused or you are free to
remain with us.
THE WITNESS: Thank you.
(WITNESS STEPS DOWN)
THE COURT: Call your next witness.
MR. LUCEY: Your Honor, the
plaintiffs would call Jeff Jessup. He’s the

Association’s board president.
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(WITNESS TAKES STAND)

JEFFREY JESSUP,>being duly sworn to
tell the truth, the whole truth and nothing
but the trutﬁ, testified, as follows:

DIRECT EXAMINATION
BY PLAINTIFF COUNSEL:
Q. Good afternoon, Mr. Jessup.

Good afternoon.

Q.v Do you own in a unit in this complex?
A. Yes, sir, I do.

Q. And what unit is that, sir?

A. It’s 218.

Q. Is that é three-bedroom unit?

A. Yes, sir, it is.

Q. And when did you purchase that unit?
A, In December of 2007.

Q. And what did you pay for that unit?
A. $138;OOO.

0. Can you tell us in what capacity you're

here to testify today?

A, I'm actually,hére in three capacities.
I'm here as the HOA board president. I’'m also
here as the representative of two hundred and
sixteen unit-owners in Twelve Oaks and finally

I'm a unit owner and homeowner at Twelve Qaks.
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Q. Thank you, sir. Can you tell us

generally what type of people live out at
Twelve Oaks?

A. Really just everyday people. We have law
enforcement offiéeré, nurses, teachers --
really just all walks of life, just folks that
purchased out there looking for, youAknow, a
nice place to live at a fair value.

0. And why is there a board of directors at
Twelve Oaks? Can you explain that to us?

A. Well, in simple terms, the Twelve Oaks --

the plantation is a condominium development.

. And.as a condominium development, there is a

master deed and bylaws developed. And once
that’s developed it’s recorded in Charleston.
And, really, those documents are our rbadmap
and our dictionary of how the property ié
rated applying to‘ownership, what the common
elements are and so on. It also provides that
we have to establish a non-profit corporation
and a board of directors to administer the
master deed and to take care of the common
elements.

Q. Can you explain to us what thé common

elements are generally at Twelve Oaks, please?
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A. Generally speaking, the .common elements
would be the parking lot, the pool, the
clubhouse, the exterior skins or envelopes of
the buildings. That would include the roofs,
the stucco, the HardiPlank, the sheathing and
SO on. | |

Q. How does each owner own an ownership
interest in those common elements?

A. In simp;e terms, it would be that as an
owner of Twelve Oaks I would own potentially
one percent_of the common elements. Of that
common elements, I would say that I would owﬁ
one percent of the pool, one percent of the
parking iot, one percent of, say, the
clubhouse. And I would also own one percent
of all the buildings that are at Twelve Oaks,.
not just the building that I live in. But I
would own, you‘know, one percent of all of the
buildings or all the common elements of Twelve
Oaks development.

Q. How is a unit defined in the master deed?

A. It’s essentially defined as it’s the
living space of the unit owner. It would be

typically the drywall in, and it is the space

that is owned specifically by that owner.
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Q. And how did you become the board
presideﬁt at Twelve Oaks?

A. The developer maintained control of the
development or of the Twelve Oaks condominium
development, and, of course, they had their
own board appointed through their own people.
When the last unit was sold at Twelve Oaks the
developer turned that homeowners’ board over
to the agtual homeowners. .And I became a
board member at that time.

Q. Approximately when was that?

A. That would have been in Januafy of 2008.
Q. And when that turnover occurred were you
nominated as board>president af that time?

A. - Yes,’sir, I was.

Q. And have you been the board p;esident
consecutively since that time?

A. Yes, sir, I have.

Q. How many other unit owners are board
members and sefve along with you?

A. There are two other board members.

Q. And who are those folks?

A. Bob Haney (phonetic) and Paula Edwards.
Q. Are any of you paid for yqﬁr services

serving on the board?
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A. No, sir, not at all.

Q. And what are your responsibilitiés as a
board member and as a board itself?

A. Primérily, we're charged with administer-
ing the master deed and caring for the common
elements. We would make sure that they’re
kept in good order and execute the
instructions of the master deed accordingly.
We would take care of the -- you know, make.
sure that those common elements are maintained
to a standard of care.

Q. And how do you go abqut maintaining the
common elements?

A. Every year we develop a budget, if you
will. That budget contains items such as pool
maintenance, property manager. These are
costs -- ;t would contain landscapihg costs,
building insurance and so on. Once we have
those costs developed, we would develop theA
éntire budget and then we would come back and'
set HOA fées or regime fees, as would be
another definition of it. And those would be
billed to the unit ownefs on a monthly basis.
Q. So, in essence, each month éach owner

would pay their prorata share of the expenses
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to maintain the common elements?
A. Yes, sir, that’s correct.
Q. I show you what’s been marked as-
Plaintiff’s Exhibit Number 1. Do you
recognize that document?
A. Yes, sir, I do.
Q. And can you tell us generally what that

~document is? | |

A. Generally spéaking, it’s a site plan and

defines the units by number. of the Twelve Oaks

development.

Q. And does that site plan generally show

the building locations, clubhouse and ingress/

egress to the project?
A. Yes, sir, it does.
Q. And do you believe that that’s an
accﬁrate depictioﬂ?
A. Yes, sir, it 1is.
MR. SEQUI: Your Honor, 'I would

move that into evidence, please.

THE COURT: What number?

MR. SEQUI: One, Plaintiff’s 1.
THE COURT: Any objection?

MR. ANDERSON: Your Honoxr, that’

the --—-
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MR. SEQUI: It’s the site plan.
MR. ANDERSON: No objection.
THE COURT: Plaintiff’s 1 into

evidenée without objection.

(SO ENTERED AS PLAINTIFF’S EXHIBIT 1)

DIRECT EXAMINATION CONTINUED

BY MR. SEQUI:
Q. And, Mr. Jessup, can you tell'us how many
units and how many buildings are out at Twelve
Oaks, please, sir?
A. There’s two hundred sixteen units in
twelve buildings. |
Q. And what happens in the event that
there’s 'an extraordinary type of repair that’s
not -contemplated in the annual operating
budget? How does the board handle that?
A; "The board would look at that expense or
that cost of repair. And typically, in a
hardship case like that, we would take that '
expense and divide it equally or as specified
by the master deed among- the two hund£ed
sixteen unit owners as a special assessment,
and bill that special assessment accordingly
to the two hundred sixteen unit owners of

Twelve Oaks.
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0. Now, wouldvth;s special assessment that
you’re talking about be in additional to the
monthly regime fees?

A. Very much so, yes, sir.

Q. And how did the board become a party to

.the lawsuit we’re here about today?

A, Well, originally, as I stated earlier,
the development was controlled by the -- the
board was devéloper controlled. And then once
the last unit was sold, the board was turned
over to the homeowners.

There was an ongping suit, if you.will,
brought by the Teseniars and severél other
owners of the Twelve Oaks unitsl In view of
that, and in accordance with what we believed
the master deed had been, we also joined that
suit. And we took, as the board, the lead to
ensure that the common elements ;— there would
be funds to repair those. And the Teseniars
alsQ maintained.théir positioﬁ as class reps
andvalso cared for their common eleménts.

They also took the lead, if you will, for the
loss of use of the property'—— fhe loss of use
of the unit when repair begin and the units

become uninhabitable, as has been described in
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earlier testimony by Mr. Glick.

Q. Generally, can you give us an understand-

ing of what the board is here about today

claiming as far as the construction defects in

these buildings?

A. We’re here today in looking at the shell

or the outer -- the envelope of the building
and the stucco as it was applied, and as --
that water would intrude or be ‘allowed to

intrude into those buildings and cause ---

MR. ANDERSON: I would object,
. Your Honor. May we approach?
_THE COURT: You may.

(OFF RECORD BENCH CONFERENCE)

THE COURT: °~ Overruled. You may
answer.

DIRECT EXAMINATION CONTINUED
Q. Mr. Jessup, would you generally‘explain

to the jury what the board is complaining
about regardiﬁg the construction defects?

A. The board is here today to protect the
interest of>the common elements as it would
relate to the skins or the outer envelope of
the building, whether that would be the roofs

in back of the stucco application and the
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intrusion of water, and how that water
intrusion has degradated wood and structural
members of our buildings.

Q; And has the board obtained a cost to
repair those deficiencies?

A. Yes, sir, we have.

Q. .And from whom did the board obtain that
repair estimate?

A. That repair estimate.was‘obtained in
roughly 2009.

Q. I'm sorry, from whom?

A. I'm sorry. Excuse me. It was obtained
froﬁ ProCon. | | A
Q. . And what'’s your understanding on béhalf
of the Board as to what the cost to repair is?
A. It round numbers,'$15.7 Million dollars.
Q. ‘ And as part of the procesé of this law-
suit, has the board obtained any settlements?
A. Yes, sir, we’ve obtained settlements
from all parties except for Professional
Plastering.

Q. Can you tell us what those settlement
were at this time?

AL The settlements ére eight million twenty-

five thousand dollars ($8,025,000) in round
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numbers.

Q. Was there any allocation to that
settlement?

A. Yes, sir, there is. There’s actually an

allocation that ninety percent of those monies
would go to the repaif of the common elementé
and ten percent would be for the loss of use
claims of the individual owners. Or, again,
when the repairs were undertaken and they
would lose the habit (sic) of their unit.
Q. And do you believe on behalf of the board
that the ProCon estimate is fair and reason-
able?
A. I do.

MR. SEQUI: Thank you, Your Honor.
Nothing further of this witness.

THE COURT: Mr. Anderson.

MR. ANDERSON:’ Thank you, Your
Honor.

CROSS EXAMINATION

BY MR. ANDERSON:

Q. You’ re an owner, Mr. Jessup?

_A. Yes, sir, Mr. Anderson.

Q. When did you first move in there?
A. We took'possession of that Qnit in
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December of 2007.

Q.. Were you made aware of the property
condition evaluation reports that were done
at the conversion of these apartments to
icondominiums?

A, Not that I recall.

Q. You were offered -- did you buy your unit

from the owner/developer, or did you buy your

unit from an individual?
A. I'bought my unit from an agent at the

condo store.

0. Did_they provide you with the conversion
report?

A. I do not recall that.

Q. Did you-realize that these samé

conditions were reported in part in 2008 and
in 200372 |

A If I hHad realized that, I can tell you I .
would have not have spent $138,00Q dollars for
that unit.

Q. And who was the owner at the time_thét
you purchased?

A. As T ﬁnderstood, it was Tarragon:

Q. And is that the same .Tarragon that built-

these as apartments back in 20027
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A. . I just know Tarragon as the developer at
that time.

Q. And I think Iltold you that-that report
was for 2003. 1It’s actually for 2005. I
don’t know if that changes your answer at all
or n&t. |

A. I don’t see where it. would affect my
answer;

Q. The homeowners association does not have

'a maintenance program, do they?

A. I'm not sure that I understand the

question. Could you expand on that a little

© bit?
Q. You were asked that question during your
deposition. |
A. Yes, sir.
Q. And you indicated that maintenance was

provided for pool and landscaping, but there
was nothing for the upkeep of the buildings.

A. Well, I mean ---

Q. Is that not correct that you indicated
that?
A. Maintenance would not cure the problems

that are exhibited in those buildings.

Q. I understand that that’s your opinion and
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that’s the opinion of Mr. Glick. However, my
question is do you have a maintenance program
or has there ever been a maintenance program
to your knowledge?

A. Not to my knowledge. But I 'would expand
on that again that -- (pause).

Q. In your tenure has the sealant been
replaced, checked?

A. It has been repaired.where possible. But
the‘sqope and the needs of the sealant repair,
as I understénd, there’s not enough caulking
to take care of that. |

Q. So‘you are aware that caulking/sealant is

"a problem ouﬁ there? -

A. I’'m aware that there’s water intrusion

that’s a problem out there.

Q. Have the buildings ever been painted?

A. No, sir, not to my knowledge, ndt during
my tenure -- not dﬁring my tenure, no.

Q. And how long has your tenure been?

A. Again, since January of 2009.

0. When were you made aware of the problems

that you’ve just testified to?
AL I think, generally, in bits and pieces

through 2008. But significantly aware, I
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would say, latter on in 2008, there was some

. materials circulated. And again, through the

talk of the oﬁnership dnd there was also the
class action by the owners.

Q. And were you involved in the preliminary-
workup to the class action filing?

A. I attended one, maybe two general meet-
iﬁgs. But, no.- Other thah informational

meetings, no.

Q. Who presided at those informational
meetings?

A. It’s my -- you know, I thinkrit was just
a -- it was a group of owners, 1if you wilil I

don’t know that there was any one particularly
that presided over them as far as a president,
if you will. There was different folgs that
participated during that time.

0. Were there presentations made?

A. Not that I recall at the meetings that I

attended.
Q. Are you aware of any presentations?
A. I heard that there were presentations,

but I can’t speak to them because I.didn’t see
them, that I recall.

0. And as board president, the people would .
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not come to you to have permission to hold
those meetings?

A. That was prior to my being the board
president.

Q. The individual you bought your unit from

-- or not the individual, but the group that

‘'you bought it from, was Tarragon?

A. I never saw a Tarragon répresentative at
all, other than -- I bought the unit from the
condo store.

Q. So you just know that whdever was running
the condo at thé time, that’s who you bought

it from?

A. Yes, sir.
Q. You’ve spoken of problems about the
stucco. And you’ve said that several times.

You are aware that there were also problems
with the roofing?
A, Yes, sir, I am.

Q. And probklems wifh the HVAC?

A. Yes, sir.

0. And there were problems with the concrete
decks and platforms and stairs or the landings
and the stairs. Are you aware of that?

A. I'm aware of some of those issues, yes.
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Q. And that there was also problems with the
HardiPlank?
A. Yes, I'm aware as it relates to the skin

on the building, vyes.

Q. And then also with the installation of
the windows. Is that not correct?

A. Yes, sir.

0. And so, basically, the HOA’s lawsuit was
against everybody who built the condos or were
invélved in the original construction. Is
that correct?

A. I don(£ know that it states everybody.
It’s evefyone that would notvhave completed a
job as yoﬁ would expect it to be completed,
you know, to a standard of work and a standard
expectation. - In other words, I would have
bought something and expected it to be
constructed properly.

Q. Now, you did not have, nor did the
homeowners association ﬁave a contract with

any of these people, did you?

A. Not the current homeowners assoéiation,
no.
Q. And you, individually, did not have a

contract with Professional Plastering?
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A. Not to my knowledge.
Q. You didn’t have one with Summit

Construction?

“A. Not to my knowledge.

Q. - And, actually, the only one who had a

_contract with them was Tarragon. Is that not

correct?

A. That would. be as I understand i£.

Q. And so the owner in the material that
you're referring to has been Tarragon up until
the time that they turned over the homeowners
board to you or to the homeowners?

A. As you’ve framed that statement,- yes.

Q. Do you want to correct it?.

A.. I'll let it stand.

0. Okay. Thank you. So ;f no time .did you
reéeive a bromise either from Summit
Contracting, from Professional Plastering or
any of the other subcontractors, North Florida
Framing, Los Compos,'énonf those people on
how they would build this building?

A. In a simple sense, no. But I think in
going back and looking at it from a- -
contractual point or my expectation of the

units, I would expect the standard of work.
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Q. And that’s based on the representations
that Tarragon made to you, 1s that not
correct?

A. That would be correct.

Q. Thank you very much.
A. Yes, sir.

VMR. SEQUI: Nothing further, Your
Honor.

THE COURT: Mr. Jessup, you may

step down.
THE.WITNESS: Thank you, Your Honor.
_(WITNESS STEPS DOWN)

THE COURT:  We're ready for a
break. We’ll take our mid-afternoon break.
Do not begin your deliberations. Do not
discuss this case amongst yourselves.. Please
rise for the jury. We’ll take fifteen
minutes. Thank you.

(JURY OUT)
(BRIEF RECESS)
THE COURT: Thank you. Please

remain standing for the'jury.

{(JURY IN)
‘THE COURT: Thank you. Please be
seated. Call your next witness.
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MR. LEATH: Thank you, Your Honor.
Mark Teseniar, class representative.

MARK TESENIAR, being duly sworn to
tell the truth, the whole truth and nothing
but the truth,\testifiéd, as follows:

DIRECT EXAMINATION
BY MR. LEATH:
Q. Thank you, Mr. Teseniar. Where do you
work,“sir? 4
A. I'm a teacher at Charleston County School
District. I teach at the échool of the Arts.
Q." What grade do you teach?

A. High school, ninth through twelfth.

Q. .Do you and your wife own.a unit at Twelve

Oaks?

A. We do.

Q. What unit is that?

A. Unit 224.

Q. And your wife is a title owner as well?
A. She is.

0. And where does she work?

A. She works at Harborview Elementary School

on James Island.

Q. What grade does she teach?

A. She teaches fifth grade.
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Q. Can you tell us how you and your wife

became class representatives in this matter?

“A. We became class representatives after

becoming aware of these problems and sought
legal counsel, and -- that’s the direction
that it took, legal counsel. And we decided
several years ago to -- the case was certified
by 'a judge making us class representatives,
and my wife and I both serve in that capacity.
Q.' What'’s your understanding of £he role éf
a class representative?.

A." We represent ourselves and we represent

~the homeowners at large. We’re all similarly

situated, and that’s our role. We make
decisions on behalf of the class aé needed.
Q. And when you brought this claim,Ayod
brouéht this claim for damages to the common
elements and loss of use? |

A. That’s correct.

0. And what are you asking this.jury to do

for the owners of Twelve Oaks?

A. We’'re asking them to find the stucco
application to be -- well, we are asking to
award -- excuse me, find the stucco

application to be ---
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MR. ANDERSON: - Objection. May we
approach?

THE COURT: Sure.

(OFF RECORD BENCH CONFERENCE)

THE COURT: All right. The
objection is withdrawn. You may continue.
You may ﬁeed to repeat your question.

THE WITNESS:- I think I can probably
explain this better. Goiahead.

DIRECT EXAMINATION RESUMED
0. What -are you asking this- jury to do on
behalf of the owners of Twelve Oaks?

A. To award damages for installation -- for

the problems associated with the stucco

" application.

Q. The stucco installation and the resultant
damages?

A. And the damages accrued from that, yes.

. Q. Please answer any questions Mr . Anderson

may have for you.
THE COURT: Mr. Anderson.
CROSS EXAMINATION
BY MR. ANDERSON:
Q. When did you buy youf unit?

A. 2007. I think November or December;
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excused;
(JURY:OUT)

THE COURT: Tﬁank you. Be seated.
Are theré motions or matters?

MR. KIRCHNER: Would you like to
hear from the plaintiffs first? We have some
motions for a directed verdict, Your Honor.

THE COURT: Let me see what Mr.
Anderson has.

MR. ANDERSON: Your Honor, at
this time we would move for -- make a motion

for directed verdict based on failure to

prove.
THE COURT: Based on what?
MR. ANDERSON: © Failure to prove.
THE COURT: Let me hear your

responée to his failﬁre of proof argument.

MR. KIRCHNER: - Sure, Your Honor.
If I may, we have a counter-motion for a
directed verdict that will actually respond to
their motion. We would move for directed
verdict on negligence, on the grounds of
liability, and also on negligence per se for
building code violations, and also forA

violation of implied warranty of workmanlike
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service. I’11 start with that one. Your
Honor, the case law in South Carolina is very
clear. Any time that a contractor or
subcontractor undertakes work it comes with an
implied warranty, a warranty that all the work
is done in a workmanlike manner.

Clearly, that was not the case here.
You saw ample eﬁidence from Mr. Glick. We

also have admissions from Mr. King himself

that he violated the NER report, the

manufacturer’s installation instructions.

He violated the promises in hiS»contract'to do
the work in accordance with the manufacturer’s
instailation instructions. And he also
acknowledged that he violated the building
code. '

And, again, negligence per se, we
have a statute that is enacted to prevent the
exact type harm that occurred. Violafion of
that statute is negligence per se‘under South
Carolina law.

In particular, Mr. King admittedA
that the fact that there was no casing bead at
the jamb Qf the window was in contravention to

his contract. He acknowledged the kick-out
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flashings should have been at the roof
terminations. He acknowledged that Magna Wall
does ﬁot allow stucco to contact shingles. He
acknowledged that Magna Wall says that weep
screeds should be there at the base of the
walls, and that that was a violation of NER
Magna Wall specifications and his contract.

When we were discussing the variable
thickness of the stucco, Mr. King acknowledged
that anything less than a QUarter inch is too
thin per the manufacturer’s installation
instructions. There Qas ampie evidence from
Mr. Glick-about'the thickness of the stucco
issues.

Mr. King acknowledged that the
reverse weather wrap condition with the
building paper and thé'paper~backed lath 1is
a violation of the building code. |

Mr. King ackhowledged that there was
a need to remove the extra four inches from
the paper-backed lath béfore they keyed thé

lath in together so that the panels would

'_actually hold themselves together. That’s a

violation of the manufacturer’s installation

instructions. In fact, Mr. Glick said those
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instructions are actually printed on the very
paber—backed lath that was installed. And the
rusted stéples, the staples to hold the lath
to the building are supposed ‘to be corrosion
resistant.
Mr. King acknowledged all those

deficiencies in the examination by‘Mr. Lucey;
He acknowledgedlthat those were violations of

the Nationél Evaluation.Report 459, the Magna

‘Wall installation instructions and the

applicable‘building code in. South Carolina.

. On those grounds.we think it’s clear -
that we should be granted a directed verdict
on liability, on negligence per sé for
viélation of the building code énd for breach
Qf.the implied warranty of workmanlike
service.

THE CQUﬁT: Mr. Anderson.

MR. ANDERSON: Thank you, Your
Honor. Mr. King may have admitted to a simple
négligence violation. However,'Mr.-Kirchner
has, I believe, overstepped the actual result
of the testimony on some of his responses,
particularly with the corrosion of staples, as

an example. It’s my recollection that Mr.
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King responded by éaying ‘that even if it was
stainless steel, if you put it in water it’s
going to show rust, which is I think easily
interpreted as making a reply to that. And'
then the examination went on from there.

As to the Qarranty of workmanlike
services, this is not a residential -- at the
time of building it, the building -- it was a
commercial projéct and not a residential~
project and therefore it would not fall under
the Kennedy v. Local.Lumber.

THE COURT: How is it a .commercial
project?

MR. ANDERSON: It’s an apartment
complex, building for a singie owner.

THE COURT: And that’s commercial,
not residential?

MR. ANDERSON: That falls under
commercial as opposed to residential. As far
as the contract violations, that should not be:
applicable on £he case as far as what_Mr.
King’s responsibilities on the worksite were -
in attributing responsibility among the
various workers. However, he had no duty to

these particular owners. There was no
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contract between them. His contract was with
Tarragon and -- well, actually, his contract
was witﬁ Summit, and his obligations woﬁld
then flow to Tarragon through Summit. .But
they certainly do not flow to these owners.
Again, part of that is based on the fact that
it was a commercial project at the time that
it was built.

And I didn't quite keep up‘with Mr.
Kirchner'’s iist. There was some testimony in

a coqple of locations that there were wéep

screeds missing. Mr. Glick did not check all

the buildings. We have evidence to present to

the contrary and will be doing so.
| And the -- there was a discussion on

|
the thickness and cracking with Mr. Lucey.
And we believe that that is not an admission
or an indication that caused the cracking. He
did aéknowledge'that if it was a quarter of an
inch that it would violate the manufacturer’s
instructions.

And we believe that the motion for a
directed verdict is premature and we should be
able to present our case and there’s evidence

that will be contrary to several of the
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assertions.

And to his queétionAabout specific’
items -- and, Your Honor, I would ask you to
remember that Mr. Glick only made six cuts and
showed pictures of stucco from -- made twelve
cuts in total, but had, I believe, due to his
testimony, four cuts that involved the stuéco
application. We have his opinions in relation
to the paper-backed lath, and that with the
number of buildings there are, that there is
other information out there concérning the
application that we will be presenting through
our'expert.

THE COURT: How do I consider
iﬁformation that I haven’t heard for your
motion for a directed verdict?

MR. ANDERSON: Your Honor, we
haven’t been given a chance to respond on
those. - And it appears as though that they
would rely solely on the testimony of Mr. King
in their motions. Ulfimately, we think that

it’s premature and inappropriate to direct a

‘'verdict on negligence at this time.

THE COURT: - Thank you.

MR. KIRCHNER: Your Honor, I
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think £here's one thing to remember here. Mr.
King has conceded liability. Mr. Lucey’s
final question or questions on redirect was
that he confirmed that he violated the
building.code. The onl§ gquestion was how many
building codes he violated and how many
instances.

And there was absolutely no evidence
in the record that only four of Mr. Glick’s,
test holes were talked about. Mr. Glick said
these problems were pervasive and consistent
throughout the building, based on his
observations: .

In terms of the commercial -- this
being a commercial project, one, it doesn’t
matter. The implied warranty of workmanlike

service applies to commercial buildings and

residential buildings. But even after that,
these are apartments. It’s not a commercial
building. They are residential units.

Again, Your Honor, I'd just like to
remind you that -- oh; and Mr. Andersonvalso
mentioned the fact that he believes hisvclient‘
doesn’t owe any duties to ouf clients because

they were not in privity to contract with
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them. The case law in South Carolina 1is
abundantly clear that a subsequent owner can
éue a builder and subcontractor for a tort.
We haven’t sued him for breach of contract.
We sued Him for negligence, negligehce per se
and breach of the implied warranty of
merghantability. So>the fact that he
contracted with Summit has no bearing on our
complainﬁ against him whatsoever -- on the
implied warranty bf workman;ike service
culpability, if I misspoke.

THE COURT: Mr. Kirchner, assuming
that the Court believes your argumént that Mr.
King’s statement that ‘I violated the building
code’, what causes of action do you believe
the directed verdict should be granted on?

MR. KIRCHNER: Negligence.
Clearly, when he undertakes work, he has a

duty to undertake that work with due care.

~And due care means following the building

code. So when he admits that he violates the
building code, we'’re absolufely entitled to a
directed verdict on the negligence cause of
action.

In addition, in South Carolina, the
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building céde, as you heard Mr. Glick testify,
has the force.and effect of law. And the case
law very clear. When you have a safety
statute that is enacted to preveht the exact
type of harm that occurs, yiolation of that
statute is negligence per se. S50 we're
entitled to a directed verdict on negligence
per se, because the building code is there to
prevent exactly the kind of damage that you
saw in all these photographs. And he admittéd
that he violated the building code.

Also,»in implied warranty of
workmaﬁlike service, that implied Qarranty is
that the subcontractor will perfbrm his work
in a careful, diligent apd workmanlike manner.
He’s acknowledgéd tﬁat hé v¥olated the
building code, and he-has absolutely not
performed his work in a careful, diligent and
workmanlike manner. - And therefore we’re
entitled to directed verdict on that cause of
action as well.

THE COURT: All right. Mr.
Anderson, what am I supposed to do with the
statement that your client made that he

violated the building code? Why does that not
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indicate to the Court that I should grant
their Motion for a directed verdict?

MR. ANDERSON: Your Honor, the
plaintiffs have not shown anything that makes
the building code a safety statute, for one
thing. And as far as what ---

THE COURT: Does there need to be
a safety statute if he’s admitted that he’s

violated the building code? Does there need

to be a safety statute?

MR. ANDERSON: That goes to fhe
issue of negligence per se. I was responding
to that aspecf of his argument, on negligence.

I think that there -- Your Honor, in

his testimony there was an admission as to

‘'simple negligence. I think that it’s still

“for the jury to make a determination as to

whether or not there would be an application
of negligence per se or gross negligence at
that point.
THE COURT: Are you conceding, now;.
Mr. Anderson, that he was negligent?
MR.'ANDERSON: I don’t want to do
that. But, Your Hondr, I think on the basis

of his testimony that he has given -- Your
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Honor, the problem that I have, it was all

premised on testimony given by Mr. Glick that

. such-and-such a condition occurred. My client

did not concede that that condition occurred

withiﬁ the building. He conceded that if that
condition existed, then there would be -- then
that would be a violation.

| I don’t think that that gets you to
the pqiﬁt of granﬁing a directed verdict. I
think that there’s still aﬁ issue theré that
the.jury can decide whethe? or not the
éondition actually exisfs. And that is why I
mentioned thé testimony that we have coming
up, where I think that we’ll be able to
present an issue to the jury on that.

THE- COURT: Anything further, Mr.

Anderson?
MR. ANDERSON: No, Your Honor.
-THE COURT: Anything on that issue,

Mr. Kirchner?

MR. KIRCHNER® - Just very briefly.
On the negligence per se issue, there’s un-
controverted evidence from Mr.leick that the

building code has the force of law. And under

Kincaid v. Landing Development Corp. -- the
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cite, if Your Honor would like it, is 289 S.C.-

89, 344 S.E.2d 869. It’s a 1986 Court of
Appeals. It basically says that the violation
of a building code adopted and implemented by
local authority is negligence per se. Yet Mr.
King admitfed at least no'less than seven
violations of thé building code at theiproject
that he workedAon.

- In all éandor, I don’t seé how we’ re
not entitled to directed verdict based on his

own admissions. And these are admissions by

the defendant. 1I’m not just talking about Mr..

Glick’s testimony.

‘THE COURT: ~All right.

'MR. ANDERSON:- Your Honor, may I
make one addition?

- THE COURT: Briefly.

MR. ANDERSON: Your Honor, as far
as the building code goes, they hayé to,'as:an
bwner, prove that they have been viclated.

They have to show that it’s proper adoption.

It’s like a city brdinance. It is a local
ordinance. It’s not a statute under state
law. 2nd, as such, they have.to prove that.

And theé Court should not even take judicial
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notice of it. It has to be -- it’s an element
of proof that has to be éhown. And that has
not been done in this case. They have not

shown the acceptance or the enactment of that

.partiéular building code.

Mr. Glick gave his‘opiﬁion with
regard to the bﬁilding~code. But there’s not
ﬁroéf that that had been properly adopted;
And we do not believe that that can be the

basis of a directed verdict.

THE COURT:. .Counsel, let me take
just a few momenté. Lét’s be back at 4:30.
Thank you.

MR: LUCEY: Can we be instrﬁéted to

stay here and work on. the qualifications to
make sure we have done them allf

THE'COURT; You need to stay here
and work on the deposition to that tomorrow,
if need be, if we need to continue into
tomorrow, that that will be addressed and‘that
we can smoothly finish tomorrow. And perhaps
y’all may work on other things thét we've
discussed in Chambers. Thank you.

(BRIEF RECESS)

THE COURT: Based upon my review of
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the testimony that has been presented as well
as arguments of counsel, I deny the Motions
for directed vefdict on behalf -of the
defendant.

And of plaintiff, I am concerned
with the existeﬁce or non-existeﬁce of the
evidence as to the cause of action of
negligence. There was testimohy that Mr. King
indicated that he had violated the building
code. But the Court is concerned that there:
was no testimbny that the violatioﬁ of that
building code was the actual proximate cause
of the injury. So based upon that, I deny the’
motions for direcéed verdict at this time.

I noté your exceptions for the
record, and yours as well,AMr.~Ahderson.

Anything before we break for the
evening? (No response) . |

Mr. Anderson, have you had an
opportunity go accomplish the aesignations of
the depositions?

MR. ANDERSON: Your Honor, we
have received them on, I believe, three of the
depositions. And we’.re in the process of

going through those and we’ll be able to
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MAY 12, 2011 9:00 A.M.
THE COURT: Please bring in our
jury.
(JURY IN)
THE COURT: Please be seated. Good

merning, ladies and gentlemen. As you heard
last evening before we retired, you have heard

all the evidence and testimony for the

plaintiffs’ case. Now you will hear from the

defendant. Mr. Anderson, if you will please
call your first witness.

MR. ANDERSON: Thank you very

much, Your Honor. At this time we would call

Chris Dawkins'.

THE COURT: - Hold on one.second.

Does,everybody‘have their notepads?
(WITNESS TAKES STAND)

CHRISTIAN NATHAN DAWKINS, being duly
sworn to tell the truth, the whole truth and
nothing but the truth,vfestified, as follows:

DIRECT EXAMINATION
BY MR. ANDERSON:

Q. Good morning, Mr. Dawkins. What is your

occupation?
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A. Civil engineer and building consultant;
Q. And where are. you currently empléyed?

A. I'm currently employed in Duluth,
Georgia.

Q. And what company are you with?

A, Engineering Sdlutions International.

Q. And'where is their home office?

A. Their home officé is- in Atlanta. \I work

in their Duluth office.
Q. Do they have a South Carolina branch?

A. They do not have a -South Carolina branch

" here in South Carolina.

Q. And do you do work in South Carolina?
A. Yes.
Q. Now, would you please give the jury the

benefit of your education?
A. Sure. I've got a bachelor’s of science

in civil engineering from N.. C. State in 1981,

"then a master’s in civil engineering with a

construction management specialty from Georgia
Tech in 1987.

Q. And are you a licensed professional

engineer?
AL Yes.
0. And how long have you been an engineer?
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A. Since 1981, pushing thirty years now.
Q. And wheré are you licensed?

A. I’'m licensed in North Carolina and
Georgia.

Q. And when did you first get your first

license? 

A I think about 1990, ‘90 or ‘91.

Q. And would you please give us your history
of your employment? |
A. Sure. From l§81 to 1993 I was employed
with the U.S. Navy Civil Engineer Corpsﬂ And
I had assignments in Califofnia}ﬁStudebay
Creek, Greece; Nérfolk? Virgipia;' The Navy
sent me back toAséhool. That was a blessing.

I went to Georgia Tech for a year with them.

Then I went down to Gulfport, Mississippi

where I wéé employed with the Navy Seabees to
Sigoneila, Sicily and to Puerto Rico,
Roosevelt -Ridge, Puerto Rico. Then I finished
that assignment and finished as a public works
officer at Camp David. 1In these roles -- they
were varying roles, some facilities
management, some contracting, some actually
doing the. work with the Navy construction

battalion, also known as the Seabees. So
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varying roles during those twelve years, all
kinds of facilitiesrmanagement, construction,

repair, that type thing.

Q. Did any of that work involve stucco?
A. Some.

Q. What was your position at Camp David?
A. I was a public works officer -- was my

title, sort of like being a public works
director of a small, little enclave.

0. What was your actual job:there? What did
you do? |

A. - Managed all fhe building, utility
systems, grounds, anything -- any type of
building, roof, walls, anything like that.
We had a crew that maintained and also
coordinated with contractors to do bigger
projects than we couid éo with our in-house
staff.

Q. And could you please tell the jury that
as an engineer in senior building and
construction, what do you do?

A, Since I left the Navy in 1983, I’ve
practiced basically as a construction - a
civil engineer @nd a construction consultant.

I'd say -- that’s from ’'93 to present, so
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that’s about eighteen years. Most of that
time has been in buildihg diagnostics with a
specialty in looking at roofs and walls and
waterlintrusion and those types of issues.
Although I’ve done some design here and there,
mostly -- most of my practice is built around
diagnosing problems with buildings.

Q0. And when you say “diagnose” would that be
similar to the phrase that wg’ye heard
eérlier,'forensics?

A. I call it forensics. But forensics 1is

such a general term, I would like to maybe get

" more specific and say specific to water

intrusion, how to repair somethiné that’s
broken, that type of thing. |

Q. And how many stucco projects have you

been involved in?

A. I’ve worked on maybe about fifty over the .

years. Some of those would be one building.

_Some of those would be as many as a hundred

buildings. The high-water mark there is a job
down in Jacksonville, Florida, looking at
about a hundred stucco-clad residences. And
I’ve looked. at condos such as thé one we're

talking about today, with multiple buildings,
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or sometimes just one bﬁilding. But about
fifty projects, all said.

Q. And when you say that you have been
involved with a project, did that involve
diagnosing'issues witﬁ the stucco?

A. Yes, diagnosing either issues with the

cladding itself or water intrusion behind the

cladding -- cladding meaning the stucco.
Q. Now, did that also include repairs?
A. Yes. Sometimes it was just diagnosing

what’s broken, what’s wrong, what the souice
of either the cracking is or water or maybe
just diagnosing the pyoblem. Other times it
was diagnosing the probiem'and then
establishing what an appropriate repair
methodology would be.

Q. Were you hired by the Sweeney Wingate law
firm and then subsequentiy with my law firm to
review and evaluate the allegations made
against Professional Piastering and Stucco and
to review reports dealing with 'a site visit
and diagnostic visit to thé Fenwick
properties?

A. Yes, sir.

Q. And when were you hired?
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‘A. I was hired back, I believe, in March or

April or so -- somewhere around that time

frame I got the phone call from this man --

‘March or April of 2010.

Q. Now, you are charging'fOr your services.
A, Yes, sir.
Q. And what are you charging?

A. Our billing rate is $175 per hour.

Q. And how much approximately have you

‘billed to date?

A. To date, for the site visits back in
June, and a site visit in December -- this is
of 2010, pf course —-- around $11,000 dollars
to date.
Q. Would you pleasé tell the jury what
you’ve reﬁiewed'in'this case?
A. Sure. I’'ve reviewed a number of
documents. I have kind of written myself a
few notes here of what we’ve done, and I've
got some of them with me. I’'ve got my en£ire
file here.

Did a little bit of initial review of
Myles Glick’s report -and PowerPoint
presentations.

Then visited the site on June 8 through
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June 11, 2010 to observe wall cuts that were
being done by other parties.

Then revisited the .site in December of
2010, just with knowledge of having visited
the site and looked at a lot of documents in
between, to establish what a scope  of repair
might be.

Read reports by S&ME, Engle Martin, G. R.
McManus, H2L Engineers, some correspondence.
between Summit Contracting and multiple
parties during the construétion phase or even
after the construction phase.

I’ve lookea at some of the building
plans, not every sheet, but the pertinent
sheets of the plans and the same with some of
the specification sections.

Then I’ve reviewéd the Magna Wall litera-
ture. The stucco system is a prOprietary
system called Magna Wall. . So I've looked at
their technical literatdre.

And then looked at ﬁhe scopes of repair
-— I'm sorry, excuée me, scopes of work for
Professiqnal Plastering, Johnson Roof, Los
Campos. I feel like there’s one more -- North

Florida Framing.
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I've also looked at the manufacturer’s
installation.document by General Aluminum,
fhe manufacturer of the windows here on this
prdject.

Q. And have you also reviewed the engineer-
ing reports that were produced for the stucco
system by Magna Wall? N
A; Yes, that’s in the technical literature I
Qas‘referring to.

Q. Now, in the course of your practice aé an
engineer, do you rely on information and data
that’s been collected and reported by éthers?
A. Yes. |

0. And is-that something that’s normally
done in the engineering field?

A. 'Yes. Becausé you can’t be everywhere all
the time. So it’s very helpful to look at
other repérfs and'phoiographs and tﬁose types
of things to take a look at what you might not
be able to gee when you’re on site.

Q. And did you do that in this case?

A. I did do that in this case.

Q. And the engineering reports and Mr.
Glick’s report were included in tﬁose that you

have derived information from to do what we’ve
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asked you to do?

A. Yes.

MR. ANDERSON: May I approach the
:witness?

THE COURT: You may.

MR. ANDERSON: Thank you.

DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:-"
Q. Mr. Dawkins, I’m going to hand'yod whét
has Been marked as Plaintiff’s Exhibits 4, 5
and 6 and ask you if you can identify these.
A. Sure. Exhibit 4 is a Nétional Evaluation
éervice, Incoréorated report, NER 459, April
1997, for the Magna Wall fiber-reinforced
stucco system.

Number 5 is a similar national evaluation
report frém the National Evaluation Service,
Incorporaged; NER 459, issued in July of 2002.
Also it’s an evaluation of' the Magna Wall
fiber-reinforced stuccoASystem;

Number 6 is an ICDO Evaluation Services,

Incorporated report, NER 4776, issued July

1°*, 2000 for the Magna Wall fiber-reinforced
stucco product system.>

Q. And you have reviewed those?
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A. I have reviewed them, yes.
0. And do they apply to this project?

MR. KIRCHNER: Objection, Your
Honor. This witﬁess has not been offered as
an expert; We object him offering any opinion
testimony.

| THE COURT: Sustained.

MR. ANDERSON: Your Honor, at
this time.we would offer Mr. Dawkins as an
expert.

THE COURT: As an expert in ---

MR. ANDERSON: In the field of
engineering and construction.

MR. KIRCHNER: Excuse me, Your
Honor, if you’ll pefmit me, I’'d like to voir
dire the witness.

THE COURT: You may.

VOIR DIRE EXAMINATION
BY MR. KIRCHNER:
Q. Good morning, Mr. Dawkins. I'm Jesse
Kirchner. I represent the plaintiffs, along

with others in this matter.- How are you?

‘A. Doing okay.

Q. I understood from your testimony you’'re

from Duluth, Georgia. 1Is that correct?
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1 A. That’s correct.

2 Q._ That’s where you practice engineering?
3 A. That’s where our office is.

4 0. And your office or your firm has no

5 office in South Carolina. 1Is that correct?

A, Engineering Solutions does not at this
time have an office here in South Carolina.

6
7
8 That’s correct.
9
0

0. Sir, and as an engineer, you’ve never
1 designed a multi—family project, like Twelve
11 Oaks Condominium. Is that correct?
12 A. I have not designed -- I'm not a building
13 designer, no.
14 0. And you’ve never designed any bui}ding in
15 \Charlestbn, South Carolina. Is that correct?

16. A. . That's correct.
17 o And you’ve never designed any building
18 anywhere in South Carolina, correct?

19 A. Not buildings, no.

20 0. Have you ever been qualified és an expert
21 in a court .of law here in South Carolina?

22 A. No.

23 0. And as I understood your testimony, you
24 _didn'f perform any destructive testing of your
25 own at Twelve Oaks. Is that correct?
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A, I observed destructive testing by others.
I was on site when they were doing it, but I
did not actually —-- well, I may have actually
made a qouple of cuts here and there, assist-
ing while we were up on a bucket observing.
But I was not cutting it myself.

Q. You observed, but you didn’t make any

cuts of your own, correct?

A. I did not make specific cuts of my own.
Q. You said you had some sheets of the
plans. Did you review .those plans for

construction compliance?’

A. I just reviéwed~—— yes. The answer to
your-question:is yes.

Q. And have you proposed a scope of repair
for those problems?

A. I’ve discussed it with C. A. Winman.

0. Is that the only person you've

communicated your scope of repairs to?

A. I’ve discussed it with the attorneys
also.
0. And you’re here tdday offering expert

techriical testimony, correct?
A. Yes.

Q. You’re not a licensed architect. Is that
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correct?
A. I am not a licensed architect.

Q. And you’re not a licensed general

‘contractor.

A. That’s correct.

Q. And I think you testified that you are a

construction consultant. Is that correct?
A. That’s correct.

0. Do you have any certifications as being a
construction consultant?

A. No, I'm just trying to define what I do.

Q. Do you happen to have a business card on
you?
A. I believe I do.
Q. May I see it?
A. Sure.
MR. KIRCHNER: - May ‘I approach the

witness, Your Honor?
THE CCURT: You may.
WITNESS: (Tendexring)
DIRECT EXAMINATION CONTINUED
BY MR. KIRCHNER:
Q. Can you tell me your professional
engineering license for South Carolina?

A. I don’t hold a professional engineering
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license here in South Caroclina.

Q. You’re not licensed in the state?
A. I am not.
Q. Do you know if Gecrgia has any laws or

regulations against unlicensed experts
testifying in Georgia courts?
A. I do not know.
Q. Are you familiar with any such laws in
South Carolina?
A, No.

MR. KIRCHNER: May I approach the
witness again?v

THE COURT: Yes.

MR. ANDERSON: May we approach?
THE COURT: You may.

{({OFF RECORD BENCH CONFERENCE)
THE COURT: You may continue.
MR. KIRCHNER: Thank you, Your
Honor.
VOIR DIRE EXAMINATION CONTINUED

BY MR. KIRCHNER:

Q. If you could take the binders I’ve handed
yoﬁ.

A. Sure.

Q. This is entitled South Carolina’s Board
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of Registration for Professional Engineers and
Surveyors, Division of Professional and
Occupatioqal Licensing, Department of Labor,
Licensing and Regulation of South Carolina.
And it’s titled Engineering and Survey of
Statutes énd Regulations. 1It’s from the Code
of Laws of South Carolina. Do you see that?
A; Yes..

Q. Sir, if you go to page four of the
document, please, where it has definitions.
A. I'm there.

0. This document states South Carolina Code

Section of South Carolina law 40-22-20,

definitions. Do you see that?
A.  Yes.
Q. Look to page six, item number twenty-
three in those definitions. It says “Practice
of engineering.” Do you see that?

AL, Yes.

Q. Would you read that for the jury; please?
A. Sure, (reading): “Practice of engineer-
ing means any service or creative work the act
or performance of which requires engineering
education, training. and experience.and the

application of special knowledge in
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mathematical, physical and engineering
sciences to such services for creative work as
consultation, investigation, expert testimony,
evaluation,wdesign and design coordination of
engineering wﬁrks and systems designed for
development and use of land and water,
performing engineefing surveys and studies and
the review of construction for the purposes of
menitoring compliance with drawings and
specification, ~any of which embraces such
services or work, either public or private, in
connection with any utilities,Astructurés,
buildings, machines, equipment processes, work
Systems, projects, industrial or consumer
products, work equipment, control systems,
communications, mechanical, electrical,
hydraulic, pneumatic or thermal nature insofér
aé they involve safeguarding life, health or
property, and including such other
professional services as may be necessary fo
the‘planning, progress and completion of any
engineering services. The mere execution as a
contractor of work designed by a professional
engineer or supervision of the construction of

such work as a foreman or superintendent is

1080
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not considered the practice of engineering. A
pérson must be construed to practice or offer
to practice engineering within the meaning and
intent of this chapter,; This is pretty long.
Do you want me to continue?

Q. You can stop there.

A. Okay.

Q. And what Section 23 says is that the
practice of engineering means investigation,
correct? 1It.says investigation in there?

A. Yeé.

0. So the practice of engineering means
offering‘expert technical testimony, correcﬁ?
A. Yes. |

Q. And so the practice of éngineering means
evaluating construction for the purposes of

compliance with drawings and specifications?

AL Sure.

Q. All of which you’re here to do today,

right?

A. I'm doing that.

0. And you are not licensed in this state.
A. I'm not licensed in the state. I'm

working under a responsible charter, Wade

Anderson, our principal, who is.
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Q. He’'s not here today, is he?
A. ‘He’s not here.
Q. Sir, if you’d look to page fourteen of

the same document, please.

A. Okay.

Q. If you would read SQuth Carolina law,
Code Section 40-22-200 to the jury, please.

A. (Reading): “A person who violates the
provisions of this Chapter or'regulation~
promulgated pursuant to this Chapter or who
commits any of the folléwing violations is
guilty of a misdemeanor and, upon conviction,
must be imprisoned for not more than six
months or fined not less ﬁhan $500 dollars and
not'morevthan $2,000 dollars for each |
violation ér both. However, the total imposed
for these violations may not exceed $10,000
dollars.” And it continues.

Q. And just under that it says (reading) -
“...practices or offersAto practice
engineering or surveying in the state without

being registered applies to this chapter;"

Correct?
A. Yes.
Q. Mr. Dawkins, you testified earlier that
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you have your entire file here with you?

A. Yes, I do.
Q. Did you take any photographs of.- your own?
A. You know what? 1I’ve got my photographs

on a little drop drive, but I don’t have them

in the file.

Q. They’re not here with you today?

A. They are not. I’ve got some in the file.
Q. What is in your file that you haye with
you today?

A. I've got some select photos‘phat are

printouts of my photos.

Q. Is that it?
A. That’s it.
Q. The photos that you just referenced, have

you ever produced those to the lawyers. who
hired you?
A. I believe I have sent them to Ms. Mahon.
MR. KIRCHNER: Your Hornor, we
would object to this witness being offered as
an expert.
fHE COURT: All right. Ladies and
gentlemen, that indicates that there’s a
ﬁatter of law tha§ I need to take up outside

of your presence. Do not begin your
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deliberations. Do not discuss this case
amongst yourselves.

Please rise for the jury. Mr. Dawkins,

remain seated.

- (JURY OUT)
‘"THE COURT: Thank you. Be seated.
Mr-. ‘Anderson, I’11 be happy to hear from you.
_ MR. ANDERSON: Thank you, Your
Honor. We would direcﬁﬁYour Honor’s attehtion
to ﬁhe case of Bagley v. CSX Transportation in
the Supreme Court in South Carolina. And in

that the Court found that the engineering

licensing statute which prohibits an

individual from engagihg in the practice of
engineering in South Carolina without being
registered, which includes expert technical

testimony in its definition.-of practice of

. engineering but did not include ---

THE COURT: I'm sorry?

MR. ANDERSON: Professional
engineerihg expert from testifying in a
railroad damages case, expert services were
being offered to a South Carolina jury not
to the state’s citizens seeking traditional

professional engineering services. It’s on
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that basis that we are offering Mr. Dawkins.
In addition, he is a member of a firm thét is
licensed in South Carolina. Mr. Wade Anderson
is the qualifying engineer for that. And he
is permitted to make site visits and so forth
under that license. And we believe that he 1is
gualified to testify under that.

We believe also, Your Honor, that the

exclusion of his testimony would contravene

Rule 702 and that it is scientific, technical

or other specialized knowledge that will
assist the trier of fact . in understanding the
evidence.

COURT REPORTER: I'n sorry, I
cannot hear over the projector.

THE COURT: All counsel, from where

‘we’re sitting, and I'm at the same level as

the court reporter, y’all have got to speak
up. Mr. Anderson, I’'m going need to repeat
the laét statement fhat you made éo that we
have a very complete iecord. The way that the
overheaq projector, with it being on, it’s

very hard to hear you unless you are speaking

very loudly. Thank you, Mr. Anderson.

MR. ANDERSON: Thank you, Your
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Honor. What I was referring to, Your Honor,.
was Rule 702. The Supreme Court had found
that the failure to allow him to testify woﬁld
contravene that Rule. That Rule states that
if scientific, technical or other specialized
knowledge would assist the trier of fact in
unaerstanding the evidence or to determine a
fact in issue, a witnéss qualified as an
expert by knowledge, skill, experience,
training or education may testify. And we
believe that he has shoﬁn the education, skill
and experience énd technical training
necessary to do that. |

THE COURT: Mr. Anderson, that’s
justAone of the factors that I need to
consider whether or not he should-be qualified
as an expert. 1Is that correct?-

MR. ANDERSON: Your Honor, I

think that’s the primary factor that needs to

. be considered. And if Your Honor would like

me to address another specific factor, I will
be happy to'do s0.

THE COURT: Certainly.

MR. ANDERSON: I was asking

whether there was a specific one.
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THE COURT:  You want me to tell you

what else I need to know? Did I hear how many

times he’s been qualified as an expert in
Court?

MR. ANDERSON: Your Honor, if I
may ask that question. He was asking him in
South-Carolina only. If he has been
qualified, I would ask to make.that voir dire
of him.

-THE COURT: You may ask the
witness. ‘
MR. ANDERSON: Mr. Dawkins, have

you ever been qualified in aﬁy court in the

United States to give testimony?

THE WITNESS: Yes.

MR. ANDERSON: In which courts?

THE WITNESS: They are all in
Georgia, all state courts. I think about four
tiﬁes. And I've got a testimony log on record

which we could go back and look.

MR. ANDERSON: Do you have it
with you?

THE WITNESS: A I sent it to you
electronically. I do not have a hard copy of

it here.
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MR. ANDERSON: And those were in
the circuit courts.of~Géorgia?'

THE WITNESS: I believe so.
They’re in state courts, two magistrate and a
couple of state.

" THE COURT: Mr. Dawkins, have you
ever not been qualified as an expert in any
court? |

THE WITNESS: I have not. ' The answer
to your question is no. I’'ve always been
qualified,-or I've not been disqualified.

THE COURT: - And the best of your
;ecqllectionvand understanding is you’ve been
asked to be qualified as an expert four times.

THE WITNESS: I believe that’s

correct. It’s in my log. I’m sitting here

thinking back. I believe -=- I believe it is-

four times.
THE COURT: And you’ve been asked
four times to be qualified as an expert, and

each of those four times you were able to be

qualified?

THE WITNESS: Yes.
THE COURT: And all of those times

have been in Georgia. Is that correct?
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THE WITNESS: - Yes.

THE COURT: Thank you.

MR. ANDERSON: ‘Thank you, Ybur
Honor. At this time we would offer him as an
expert.

MR. KIRCENER: Your Honor, as you
correctly pointed out -- I;m coming up here éo

you can hear me.

THE COURT: " Thank you.

MR. KIRéHNER: As you correctly"
pointed out, Your Honor, that’s only one of
the factorslto consider. Rule 702 says the
trial court must determine whether or not the
offer of testimony will assist the ;rier of
fact. Respectfully, Mr. Dawkins is a
professional who came from anotherfstate.

He’'s been qualified-as an expert four times

in that state, and that’s a state where he’s

licensed. He’s not licensed here. He
investigated the buildings. That’s a
violation of the Code Section that we cited.
He reviewed the construction plans in
violation of the Code Section that we cited.
He’s offered a scope of.repair to two hundred

and sixteen South Carolina homeowners in
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violation of those Code Sections we’ve cited.
He’s never designed a building of the type
that is in issue here. He’s never designed a
project in South Carolina at all. He’s not a
licensed architect. He’s not a licensed
Qeneral contractor. Again, he’s neﬁer been
qualified as an expert in South Carolina.
He’s a construction consultant and he has no
certifications for that designation
whatsoever. Actually, specific to this
project, he did none of his own testing. All
he did is obéerve the testing of others.
| So for expert qualifications that'’s
our commeht arguments. ~In addition, Your
Honér, we never received any discovery
production or anything from this expert except
a tWo;page C.V. We never got any photos. We
never got any reports. We never got any
opinions. They never gave us any scopes of
work, nothing. A two-page C.V. is all we ever
received ih discovery. So he ought not to be
able to testify at all, on those grounds.

THE COURT: Mr. Anderson, your
response”? ‘

MR. ANDERSON: Your Honor, the
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scheduling order in this case did not require
reports, and He did not prepare a report in
this case. And he is able as an expert -- an

expert may base their opinions under Rule 703

~on the work of others -- and if, in fact,

that’s what they do in their normal practice.

As an example, a surgeon can testify

as to what a radiologist told him, which would

obviously be hearsay except that he’s relying

on that information in his professional

capacity.

This is one step closer in that he
was personally there and observe& the actual
cuts being made.

The photos are not being offered.

We had initially proffered those and there was

an objection and we discovered that they had

not been produced. Those have been withdrawn

and will not be offered. ‘We are actually
using Mr. Glick’s photos.

He has been known to the plaintiffs
for a very long time. They have not requeéted
to take his deposition or made any other
inguiries ---

THE COURT: Mr. Anderson, was that
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a factor into whether or not he’s an expert

and should be qualifiéd as an expert to give

opinion testimony in the trial of the case?

MR. ANDERSON:
sorry.
objections.

THE COURT:

~one that’s going to be

whether or not he’s an
MR. ANDERSON:

Honor. But one of the

out- did go to Rule 703
THE COURT:

cuts'did'he personally

MR. ANDERSON:

I was trying to answer Mr.

Your Honor, I’'m

Kirchner’s

Mr. Kirchner’s not'the
making the decision of
expert.

I understand, Your '
factors that he held
Mr. Anderson, how many
observe?

He was on site

for, I believe, five days or four days.

THE WITNESS:

MR. ANDERSON:

sorry.

Four days.

Four days, I'm

And that was testimony that was coming

up and whether or not he can tell us how many

cuts he observed.

THE WITNESS:

Maybe twenty to thirty.

The other parties made a lot of cuts

throughout the buildings.

But I have not

written down every single cut in my notes.

1092



10
11
12
13
14
15
16
17
18

19

20
21
22
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al © 243
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13,2011
Before The Honorable Kristie L. Harrington

MR. ANDERSON: And that is a
number greatly in excess of the cuts made by
Mr. Glick from his testimony. So we had more
than twice the number of cuts that were
observed.

THE COURT: Mr. Dawkins, how many
cuts did you personally do? "And if you didn’t
do them, then who Qas doing.those twenty-plus
cuts?

THE WITNESS: I believe it was
McGee Epgineering, I believe, is the name of
the company. George McGee was ---

THE COURT: Mr. Dawkins, I know and
I do this myself. But “I believe” and ™I
think” -- I need you to know. So who was it
that did the cuts?

THE WITNESS: His name is George
MéGee. -I'm not sure I know the éxact name of
the engineering company that was doing those
cuts, but that was the person that was in
charge of those cuts. '

THE COURT: Mr. Anderson?

MR. ANDERSON: Mr. McGee is ‘a
licensed contractor -- or, excuse me, a

licensed professional engineer in South
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Carolina.

Your Honor, also as Mr. Glick
pointed out in his testimony, the éonstruction
actgally performed the,physical labor of doing
the cuts and placing thé cuts in his
investigation. Aﬁd in Mr. McGee’s
investigation, Watkins Construction and Steve
Watkins performed the actual cuts, physically
cutting into them to demonstrate. So, locking
at it, it’s a licensed contractor who'’s
physically performing thé cuts, -and then the

engineers come in and do the analysis. So his

- observation of the cuts is identical to the

observation made by Mr. Glick.

THE COURT: Except Mr. Glick’s
licensed in South Carolina; isn’t he, Mr.
Anderson?

MR. ANDERSON: . Yes, he is, Your
Honor.

THE COURT: So how do I knowv——
what do I know about Mr. Dawkins as to his
knowledge and understanding of thé licensures
in South Carolina?

MR. ANDERSON: Your Honor, I

believe that he has already testified that his
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firm is licensed to work in South Carolina.

| THE COURT:, I understand that. But
his firm’s not here to testify{ I need to --
you’'re requesting that Mr. Dawkins personally
be quélified as an expert. That really
doesn’t say just because you are or are not
licensed that you are qualified to be an
expert. You’ve got to have;thE"requisite
skill before you can assist the trier of fact.

-MR. ANDERSON: Your Honor, he’s

testified to having participated in various
levels of stucco investigations and projects
having over a hundred buildings.

THE COURT: That was objective,
though, Mr. Anderson. I need to know what his
expertise in stucco is in South Carolina.
Just, again - and I’'ve reéd Bagley. I
understand. . Just because he’s not licensed

doesn’t mean that I can’t find him as an

expert. But just-because he’s not licensed

doesn’t make him an expert in South'Caroliﬁa.
He’s got to have the requisite checklist in
ordef for him to be qualifiea as an expert.

I haven’t heard those. ‘

MR. ANDERSON: " Well, Your Honor,
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we have presented his education. He's ---
THE COURT: Mr. Anderson, perhaps
I'm not -- I need to know what particular

skills and understanding of South Carolina
licensure andrbuilding codes‘that tﬁis
individual -- this individual has.

DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:
Q. Mr. Dawkins;vare you able‘to provide us

with your knowledge and your understanding of

.the licensing and .building codes in South

Carolina?

A. I feel 1like I can.
Q. Please do.
A. Well, with regard to -- anything I’'ve

been doing has been under the responsiblé

charge of the principle in charge of"

Engineering Solutions International. That’'s:
Wade Anderson. So'my‘services héve been under
his responsible charge. He is a licensed
engineer here in South Carolina.

Q. Is that ---

A. Let’s put that to rest. Any of the
services I’'ve been doing, I’ve not been

representing myself as a licensee. But

1096



HOOwWN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC ct al 247
Case No. 08-CP-10-0049 '
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

Engineering Solﬁtions is, in fact, registered
as an engineering firm here in South Caroclina.
Q. As far aé the building codes in South
Carolina, do you know what building codes
appiy to this project?

A, Yes, the International Building Code of
2000 applied to this project.

0. And has that»Iﬁternational Building Code
of 2000 been accepted in Georgia?

A. ‘ Yes, it’s common for both states.

Q. And the requirements of that code deter-
mine the means and methods of construction as

well as evaluation -of how the construction was

performed?

A, Yes.

‘0. And you are familiar with those?

A. Yes.

Q. What differences are there between the

analysis that you would do in Georgia and the-
analysis that you would do in South Carolina,
either by the virtue of geographic location

and counting in the environment, or by the

" code?

A. There would be no distinction between one

place or.the other.
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Q. And you have done work in the coastal
areas of Georgia?

A. Yes.

Q. And also -- and how many projects have
you participated in in South Carolina?.

A, Probably -- I’d say thirty to fifty. I’m
guessing. I mean, during the synthetic stucco
-- there was a time when synthetic stucco was
a huge issue across the whole southeast. And
I looked at a number of synthetic stucco homes
and I looked at a number of hardcoat stuéco

homes also more recently.

Q. Have those been here in South Carolina?
A. They have been in South Carolina and in
coastal Georgia, both. Quite a bit of work

done in the Hilton Head Island area.
Q. And in those did you prdvide testimony by

deposition or in court?

A, Deposition only. I think in maybe one of

those -- I'm trying to remember, specific to a
hard-coat stucco case. It was one. It was up
in Greer. I'm sorry. I don’t have my log in
front of me. But‘I’ve looked at hard-coat --
specifically looked at a hard-coat stucco case

on behalf of an owner up in Greer, South

1098 -



(<=2 - B » N e ) B

11

12/

13
14
15
16

17

18
19
20
21
22
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 249
. Case No. 08-CP-10-0049 :
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

Carolina.
0. And you were deposed in that case?
A. Yes.
MR. ANDERSON: Your Honor, we

believe that at this time we would offer Mr.
Dawkins as an expert and his opinions on
engineering and construction.

MR. KIRCHNER: Your Honor, if I

"may briefly respond.

THE COURT: You may.
CROSS EXAMINATION
BY MR. KIRCHNER:
Q. Mr. Dawkins, are you familiar with any
local modifications to the IRC 2000 that may
not have been adopted in Georgia?
A.. No. IRC?

Q. Yes, sir, IRC 2000.

A. No.

MR. KIRCHNER: And, Your Honor,
if I may, the -- concerning the working under
authority registered here -- I'm citing from |
403-22-250. It says that, (reading): “An

individual working through a firm offering
engineering services is permitted if all

personnel of the firm are licénsed under this
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Chapter.”

So it doesn’t matter that he’s
acting under the direction of the other fellow
who’s licensed. It says all persons must be
licensed in South Carolina.

Youf Honor, 1 appreciate Mr. Dawkins
understanding the building codes. Obviously,
he doesn’t have a complete understénding of

any local modifications that might be

applicable to Charleston County. But I

understand the buildingrcodes, and I’ve never

'swung a hammer. - And neither has Mr. Dawkins.

He’s not a general contractor. He said that

he’s a construction consultant, but  he has no

certifications to be a construction

coﬁsultént. We. think it’s highly prejudicial

for the jury to hear opinions from him about
construction and him not being a licensed G.C.
or any type of certified construetion
consultant.

Aside from the expert issue, Your

Honor, the additional sustaining grounds for

"~ him not to testify at all, again, we’ve never

been produced his file. He Jjust testified

that he had field notes. We’ve never been

1100
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given those. We sent a discovery request that‘
asked for copies of any and all wfitten notes,
memos, reports of any expert witnesses which
they may use at trial or identified with the
witnesses, all documents, photographs and
everything. We’ve gotten none of it. -We have
no notes to cross examine -- none of his field

notes to cross examine him on, none of his

photographs that he took himself to cross

examine him on. It’s highly prejudicial to
allow him to testify at all.

THE COURT: =~ Your response to that
issue only, Mr. Anderson, not whether or not
he’s an expert, but as to whether or not the
informatioﬁ was provided in discovery.

MR. ANDERSON: Your Honor, he has
listed things that I do not hold and I do not

believe this man holds. And we deny in this

'casé that he will be -- Your Honor, we don’t
have it. _If I could make one comment on the
IRC.

THE COURT: Mr. Anderson, my

concern now, right, is not whether or not he’s

qualified as an expert. He can still qualify

"and he can still testify as to what he
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personally observed. But my concern now.is

tha£ there’s information that he’s going to

testify to that he has indicated a couple of
times he had elebtronically sent to you that
has not been provided to the-plaintiffs.

MR. ANDERSON: He indicated that
he sent photographs to Ms. Mahon. And she is
shaking her head that that is not correct. I
have not personally seen his photos or his
notes. I have interviewed him exteﬁsively a
couple of times.

THE COURT: Here’s what we’re going
to do. We’'re going to take a short break.
And you need to identify what he has and has
not sent to you and‘make sure and send it,
iust so the record is clear. 1If he’s saying
he sent photos and Ms. Mahon-is shaking her
head in disagreement, then we’ve got some
other issues that we need to be concerned
about before I even maké that leap to qualify
hiﬁ as an experﬁ.

So we're going to take ten minutes.
Thank you. Mr. Dawkins, you need to go over
what you have and have not prévided to Mr.

Anderson, just so the record is clear.
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THE WITNESS: Okay.- Thank you.

MR. LUCEY: May we observe that or
witness that, please? |

THE COURT: Could you give him just

a few moments to kind of go and.make sure.
And then what whatevef is turned over, Mr.
Lucey, then Mr. Anderson will let you know.
You‘may step down. Thank you. .

THE WITNESS:  Thank you, ma’am.

(WITNESS STEPS DOWN) |
(WITNESS CONSULTS WITH COUNSEL)
(BRIEF RECESS)
(IN CHAMBERS CONFERENCE)

THE COURT: Please be seated. We
are going to move on to the next witness. Mr.
Dawkins will not be testifying at this time.
Have you had an opportunity to determine when

or if Mr. Glick is available?

MR. KIRCHNER: I have spoken to
him, Your Honor. Mr. Glick is on his way
here. He might be here in about ten minutes.

He does have an appointment at 12:00 and an
appointment at 2:00. We’re still waiting on
the photographs, and they are on the way. And

there are other file materials in that box.
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We’d like time to review it. What was
contained in Mr. Dawkins’ file is a - I guess
some chérts and so forth and photographs that
he’s reviewed and he has notes to them as to
whether there was visible moisture damage and
things like that. And Myleé has our report,
so it might take us some time to match up the
chart with the photos and discuss those with
Mr. Glick. He’s on the way.

THE COURT: After you speak with

‘Mr. Glick we’ll make the determination if it

is possible for Mr. Glick to review what is
contd;ned as your expert in those files.

And/ Mr. Kirchner, we have had some
discussion in Chambers that it 'is your
representation to the Court that you have not
received what is containeé in that file. TIs
that correct?

MR. KIRCHNER: That is absolutely
correct, Your Honor. This is the first time
i;ve seen this.

THE COURT: And you had requested
that information from counsel pursuant to your
discovery requests. Is that-éorrect?

MR. KIRCHNER: That’s correct.
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It was actually Mr. Sequi’s office that

-.generated the discovery request. But, vyes,

Your Honor, plaintiffs requested it.

THE COURT: And, Mr. Dawkins, I
remind you you’re still under subpoena. So
I'm going to have you -- any objection to

allqwing Mr. Dawkins to remain in the court
room, from the plaintiffs? We have not
invoked the rule. |

MR. KIRCHNER: Your Honor, I think
we would like him sequestered while their

other expert, Mr. Pusheck testifies.

THE COURT: Mr. Anderson?

MR. ANDERSON: I don’t object to
that.

‘'THE COURT: Mr. Dawkins, what I

need you to do is just remain outside in the
hallway, in close proximity S0 if'counsel
needs to discuss with you anything.

And, again, do not discuss your
testimony, either what you have already
testified to or what you plan to testify to,
until you are back on the witness stand.

You may, of course, talk about

scheduling or anything of that nature. But
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if you have any questions, I always tell my
witnesses please err on the side on caution
and just‘come back in and the Court will be
happy to address any quegtions that you may
have. Thank you, Mr. Dawkins.

THE WITNESS: Thank -you, Your Honor.

THE COURT: You may wait outside.
Who is our next witness?

MR. ANDERSON: Your Honor, we are
going to publish the deposition excerpts of
Mr. McNabb. We handed those up to you
earlier. And I believe that there are some
objections to his testimony. I take it at
Your Honor’s pleasure as to(when you wént to
do those.

MR. KIRCHNER:  Your Honor, Mr.
Glick has arfived. May I be excused to talk
to him?

THE COURT: You may. We will
handle the iésues. Mr. Sequi?

>. MS. MAHON: I will be éssisting
him. May I be excused?

THE COURT: fou are excused as
well.

MR. SEQUI: Your Honor, may it

1106



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC ctal. - 257
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

pleasg the Court.

THE COURT: Yes, sir.

MR. SEQUI: Qur objections, with
the excepﬁion of one, are basically the same.
And I don’t know if Your Honor has had a
chance to look at the dééignations'that they
proposed. But there are repeated instances,
and one may say it’s almost ‘a theme, in the
excerpts to take documents for which no‘real
identification or foundation, . or more-
importantly or any context has been set forth
in the deposition, and certainly in these
excerpts. And either counsel is‘reading it is
an attempt, I think, to maybe try to get
something before the jury that otherwise they
would not be allowed to hear. These people
are not experts. It seems like they are
trying to get things peftaining to documents
that there’s not been any foundation, that
have not beeniadmitted into evidence, there’s
no context,vjust an isolated sentence --
before the jury. And we feel that refereﬂcing
things with no context and in complete
isolation is both going to be very confusing

for the jury, but also is going to be unfairly
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prejudicial to the plaintiffs.
The. . other is just one section, Page
73, line 23 through Page 74, Line 2 -- and

that was just simply that that’s stating facts

not in evidence, as to the hypothétical,

particularly the fact that it’s the same

thing; There’s been no foundation and in
isolation from the context.

Yéur Honor, also I’'m not sure if
épposing counsel has made this available to
the Coﬁrtn but I have some proéosedrexcerpts.
if I were not fo prevail, or even. if I_do
prevail, I.guess, to give additional
background about Mr . McNabb, at least maybe.
develop what kind of person he is and his -
background since he’s, in essence,Atestifyingt
in front of the jury. I have given those to
opposing counsel, 'May,I.approach the Bench?

THE COURT: You may;

MR. ANDERSON: Those have been

handed up and are included in the consolidated

transcript.
THE COURT: Thank you.
MR. SEQUI: Your Honor, that

primary objection that I’ve just set forth
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would also apply to the other excerpts for the
other two -- as I understand there’s two more
witnesses, maybe, that are coming.

And I'm going to tell you my brain
was mushy last night as I was doinq this, so
it’s not real polished. I was doing the best
I could. So I apologize to the Court if it’s
not as professional, maybe, as it might have
been if we had had more time.

THE COURT: Mr. Anderson?

MR. ANDERSON: Your Honor, I am

not certain as to -- I know the documents were
referenced and that the questions were based
on the text of some of the documents. And I

do not believe that there are ahy documents

' that are actually be offered into evidence as

~

a result of this testimony.

And other than ~- in flipping

through the first reference to any document

that I see is at ---

MR. SEQUI: May I approach, Your

-Honor?

- THE COURT: You may.

MR. SEQUI: I have my actual e-mail
objections. Again, these are in the form of

1109 .
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an e-mail, and I apologize -- that I sent Mr.
Anderson early this morning. And the first
one begins with Page 62. I can’t say that
that’s the most flagrant example which we’re
complaining of. It’s just the first one.

THE COURT: All right, counsel.

Mr. Anderson, what is the exhibit that you are
referencing on Page 62?

MR. ANDERSON: . Page 62 ---

THE COURT: Let me ask you this
way, Mr. Anderson. Mr. Anderson, let me ask
it this way. Are youvattempting through the
deposition to introduce any documents?'

MR. ANDERSON:. "No, Your Honor.

We are not going to berffering exhibits. And
I believe some of thess are already in.‘ The

exhibit, we have reference to the paragraph

+3.1.2 is the contract. Because it says “in

the contract that Tarragon had with Summit,
the general contractor.” So that identifies
the document. And then they just ask a
qﬁestion concerning the language of it. And
the answer is, “Yes, that’s corﬁect.”

THE COURT: Mr. Sequi, just so I

understand, your objection is ---

1110
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MR. SEQUI: That if it’s not going
into evidence they shouldn’t be aliowed to
talk about it. It;s hearsay. And it’s
confusing and prejﬁdicial. The jury’s not

going to know what in the world they’re

* talking about. So I’'1ll just leave it at that.

THE COURT: But the document that
Mr. Anderson says that is referenced is

already in evidence.

MR. SEQUI: I'lm not aware of the
document_—— I' might be mistaken, but the
contract between -- was this Summit and
Tarragon?

MR; ANDERSON: Summit and
Tarragon. I know it’s been refgrenced several
times.

MR. SEQUI: That’s the'developer,

Tarragon, and the general contractor, Summit.

It is not the contract that’s been marked as

Exhibit 3, which was Professional Plastering’s

contract regarding their scope of work. It’s
an entirely different subject matter and the
witness has got to authenticate that and lay a
foundation for it or otherwise give us some

context. And they’re not here.
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THE COURT: And that’s the only
exhibit, Mr. Sequi, or you believe that -- all
of the other ---

MR. SEQUTI: I think he’s doing the

same exact kind of thing -- some documenf from

somewhere that’s not going to be in evidence;

tha£'they’re cherry—pickiﬁg parts of it, Your
Honor. These were discovery deposition, Your
Honor. So all the formalities that we might
have had if it were de bene esse are gone.
And we certainly didn’t realize they going to
try this when we were taking discovery
deposition because otherwise we'would have
madé an objection to the- form of the question
or about leading, foundation, all of those
would behproper objections. But the thing,—;
thére’s-a lot of leading.in there that Ifm not

sure -- we,probably made leading question

‘objections,vbecause they actually led the

witness down the primrose path. .

| THE COURT: Mr. Anderson, do you
agree that if the exhibifs are not in evidence
that,they should not be referenced in a
deposition?

MR. ANDERSON: No.
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THE CO.URT: No, you do not?

MR. ANDﬁRSON: I dd.not agree
with that.

THE. COURT: - Explain to -me why you

should be able to reference exhibits that are

not in evidence.

MR. ANDERSON: Your Honor, I
believe that the court -- Your Honor, a lot of
this is refreshing recollection. And we did

not go through the formalities of refreshing
the recollection, but a lot of is.  Because
the witnesses would come in and testify ‘this
happened eleven years ago.’ We had a
document. And then we showed a document and
asked questions and they would respond. And
in fefreshing recollection, you don’t put that
document into evidence. And that 1is more of’
what 1is going on here than énything else.
cher than that, tge documents I believe
within the question.are identified within the
questioﬁ. I don’t think it has-to go into
evidence. And as far as the notice -of the
depositions indicate that the depositioen could
be used for trial. And the Rule is that all

objections except as to the form of the
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question are reserved. {So they’'re required
to make that objection, as far as leading,
anytime they feel that it’s appropriate.

THE COURT: I'm trying to do the
best I can going through these that have just
been presented to me. Page 105, Line 14, Mr.
Anderson, can you tell me -- Deposition
Exhibit 95,_the witness indicates that he had
not seen the document before.  How is that
refreshing his recollection?

MR. ANDERSON: I would agree with

you on that, Your Honor, that he‘has not seen

.the document before.

 THE COURT: So that’s Page 105,
Lines 14 £hrough 107. That would be stricken
from the deposition. |
Again, he iﬁdicates “they all look
the‘same", tﬁe drawings all look the same.
“I couldn’t say yes or no” that he recognized

that. Again, Mr. Anderson, I’11 be happy to

~hear from you.

MR. ANDERSON: 'Well, Your Honor, '
he did say -- he then goes on and says would
you agree with me, and his response 1s yes.

THE COURT: Mr. Anderson, -you’re

1114
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going to need to gpeak very loudly.

MR. ANDERSON: I apologize. I
believe that his identification as a part of
his interest in Fenwick broadens and allows
him to go ahead and‘answer that. I think he
said that all drawings looked the same. ‘I
could say yes or I could say no.’ Then he
went oh to identify it. And I believe that
that would qualify as to that particular
section. |

"THE COURT: I disagree. Based upon
the question and answer “They all look the
same;> I couldn’t‘say‘yeé or no.” And then he
said “but you would agree with me.” Your
question was, “You would agree with me.” And
he said, “Part of it, yes.”

You say there’s no clarification. I
think it is confusing as tovwhether or not_it
indicates part of it is part of the detailed
drawings. So 108, 2 fhrough 109, 3 will be
strigken from thé reading of the deposition.

Eighteén (18), 9 through 19, 6, I do

not see that there’s any discussion of

. exhibits, so that would be allowed.

The next section, 23, one through 18
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will be allowed. 62, 11 through 64, 25 will
be allowed. .

71, 14 through 72, 17 will not be
allowed. He indicates he has never seen the

document before. That would not be allowed.

MR. SEQUI: Excuse me, Your Honor.
THE COURT: Yes.
MR. SEQUI: On the next set, 73,

23, there actually was én objection to the
form of the question in the deposition. That
is not ;n thé_ﬂranscript before you. So as to
what Mr. Anderson excerpted for readiﬁg, and I
understand why he didn’t waht the cbjection
read to the jury. But I wanfed to point out
that thelactual copy of the transcript does

have the objection.

THE COURT: Thank you.

MR. ANDERSON: Your Honor ---
.THE COURT: Mr. Anderson?

MR. ANDERSON: (No response).
THE COURT: The objection is an

improper hypothetical.- Is that correct, Mr.
Sequi?
MR. SEQUI: And assumes facts not

in evidence and then~the other one is there no

1116
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foundational context reference in the exhibit.
THE COURT: I'm sorry.
MR. SEQUI: No foundation or
context given within thé excerpt and that read

in isolation will be confusing and unfairly

‘prejudicial to the plaintiffs.

THE COURT: I'11 be happy to hear

from you, Mr. Anderson.

MR. ANDERSON: I'm sorry, Your

Honor. Which line are we on?: .

THE COURT: We are inlthe section
73, 23;—~ at Page 73, Line 23 through Pagé\74,
Line 2. And the objection is improper
hypothetical and facts not in e&idence. Can

. you indicate to the Court, Mr. Anderson, how

it is an‘appropriate>hypothetical?

MR. ANDERSON: I'm reading that.
section, Your Honor. Your Honor, aé a follow-
on to the question above, it appears that tﬁey
had knowledge that Summit was selecting the

windows. And my hypothetical is a follow-on

" from that acknowledgment that Summit was

selecting windows in Line 72, 7, I think,
above ~-- 73, 7, I'm sorry.‘

THE COURT: Mr. Sequi, do you.have
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‘any response?

MR. SEQUI: I agree that the
additional answer referenced by Mr. Anderson
éures at least the improper hypothetiéal and
assuming. facts not in.évidence, because he’s

established those. But we may still be

‘dealing with hearSay»and doing the same thing,

the context in isolation.

THE COURT: | I’'m golng to allow that
one. But I note your objection, Mf.ASéqui. I
believe that’s all your objectioné.rvIs that
correct? |

MR. SEQUI: That is, four Honor.

THE COURT: And do you ﬁave any
objection to thé'plaintiff’s prbposed
inclusions? ‘ ‘

MR. ANDERSON: No, Your Honor.

THE COURT: . All right, great.

MR. ANDERSON: I would ask Mr.
Sequl that we ha?e this oﬁe.

THE COURT: All right. Thank you.
So anything before we bring in the jury.
We’1ll read the deposition of Mr. McNabb.

MR. LUCEY: Nothing from the

plaintiff, Your Honor.
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THE COURT; And, Mr. Anderson, how
are you going to read it? How are you going
to do it?

MR. ANDERSON: Your Honor, Mr.
Barton from our office is going to be Mr.’
McNabb today.

THE COURT: All right, let’s bripg
in the jury. Mr. Sequi and Mr. Anderson,
approach just briefly.

(OFF RECORD BENCH CONFERENCE)

THE COURT: - Please rise for the
jury.
(JURY IN)
.THE COURT: Please be seated.

Again, ladies and gentlemen, we’Tre going»to
take some testimony out of order. Now, iadies
and gentiemen, you’re going to hear testimony
presented to you by_deposition.

A deposition is a document -contain-

ing sworn testimony given by a witness outside

"of court in the presence of lawyers for each

party who may ask question of that witness.
If any objections were made at the deposition
I will rule on them when they are read.

This testimony is entitled to the
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same consideratioﬁAand is to be judged as to
the credibility and weighed by you in the same
way as if the witness were present aﬁd gave
that testimony on thé witness stand. It is up
to you, the jury, to determine the effect,
value and weight and thé truth of the.
testimony that is éiven in the deposition.
V'Mr.‘Andefson, please call the

witness by deposition, and then, just for the
record, .indicate who will be reading the
deéosition.

MR. ANDERSON:  Thank you, Your
Honor. We will be calling Claude McNabb, and
Mr. Barton wili be reading the answers.

THE COURT: Mr. Barton, please cdme

forward. And, Mr. Bartdny my only question‘to

you is that you will fairly and accurately

read what is contained in the deposition. Is

that correct?

MR. BARTON: Yes.
THE COURT: ~ Thank you. Mr.
- Anderson?
MR. ANDERSON:. Thank you, Your
Honor. I will be reading verbatim from the‘
transcript. |
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CLAUDE McNABB, (via deposition)
being duly sworn to tell the truth, the whole
truth and nothing but the truth, testified, as
follows:
Q. Could you give your current address,

please?

A. It is 5700 MacDougall Drive, Haltom City,

Texas. )

A
Q. Could you tell me your educational
background?

A. GED.

Q. What year did you get your GED?

_A. ’58, '57, ’58.

Q.-A Any education in the construction
industry at all?

A. My father’s a builder.

0. Okay, formal education? Any classes,
anything like that?

A, No.

Q. Aﬁd your dad was a builder, so you

started working with your father when you were

younger?
A. Yes.
Q. Okay, have you worked in the construction

industry your entire life?

1121



v A W

O 0 NN

10
11
12

13-

14
15
16
17
18
19
20
21
22
23

24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 272
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

A. Yes, ma’am, all except ten years.

Q. - Okay, and what did you do for those ten

years?

A. I was in the United States Army.
Q. Okay, what rank did you-achieve?
A. I was -- I was in the Army.

Q. What waé your K ---

A. Staff sergeant.
Q. Okay, tell me about your -- starting when
you were younger working with your father,

what did.you do in the construction industry?

What kind of work did you do?

A. We built houses on the lakes, built
docks.
Q. And how many years did you do that?

A. Well, I suppose probably about seven

-years.

0. And after -- so when you say “builder,”

-are you talking about that you actually

supervised the project?,‘

A. No, I built those myself.

Q. You entered in ---

A. And sold them. I was the owner.

Q. And how many years did you do that?
A, Twelve.
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Q. What did you do after that?

A. Went back into construction and
remodeling.
0. Okay, when you say you went back into

construction, you were doing construction

before?

A. Yeah.

0. You just started working for somebody
else?

A. I just started working -- I just started

contracting after that.

Q. Okay, remodeling, were you working for

»

any particular company?

A. Different companies.
Q. And was that interior and exterior?
A. Yes.

0. Okay.. How-many years did you do that?
A I did that up until ’98.

Q. And ’98, did you start working for

Tarragon?
A. Yes.
Q. And it’s my understanding you had an

injury that ---
A. Yes, that’s what caused me to leave.

Q. Was that a job-related injury?
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A. Yes.
Q. Okay, I apologize for how this question
is going to sound. I don’t mean it -- that

was a physical injury as opposed to some sort

- of mental or psychological injury? Were you

physically injured?

A. Yes.

Q. Just give me -a brief sketch on ---

A. Psychological, I was also injured like
thgt.

0. What exactly -- what was the injury that

you suffered?

A. I forQot'everything.

Q. Okay did you forget everything from --
does your mémory~for the Fenwick project, is
that affected at all by this injury?

A. I think I can answer questions on it. My
long-term, i pretty much have got back.

Q. Yes, sir.

A. My short-term is still bad.

Q. I understand.

A. Okay, okay.
Q. Let’s do it this way. I’m going to ask
you a series of questiohs regarding your

involvement and I'‘ve got documents. Since you
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don't live in Séuth Carolina, we’ll be reading
your transcript to the jury when wé try this
case, okay?

A. Yes, ma’am.

Q. What I need is a clear record. So if you
don’t remember something, just tell me ™I

don’t remember that.”

A. Okay.

Q. And we’ll move on from there. Bécause
what I want to do is I want to make sure that
the answers that you give me are the best of
your recollegtion so that I can read those to
the jury and say this is what you remember.
A. Yes, ma’amnm.

Q. Okay, is that fair enough?

A. Sure.

Q. Okay, Jjust from a timeframe .purpose, you
were involved with Fenwick until you left the
end of July_of 2003, 03>

A. Yes.

Q. Okay, in 1998, when you started with

Tarragon, what was your Jjob title?

A. I started out as vice president.

Q. Okay.
A. Of new development.
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0. I'm sorry? Of new development.
A. Vice president of new development.
Q. And what was -your job responsibility?

A. To build apartments.
0. Did Tarragon only build apartments?

A. At that time that’s all we were doing,

Q. Okay, and did that changé?

A. Yes. |

Q. What did they branch out to?

A. They went into mid-rise and high-rises.
Q.. Still apartments or ---

A. .Condos.

Q. Condoé, okay. When you say mid-rise and
high-rise, how many stories do ---

A. Mid-rises is five stories. High—risés
are five stories up.

Q. And in what states was Tarragdn building?
A. Mainly in Florida. They built in
Tennessee, Alabama, New Jersey, of-course
Florida and South Carolina. fhat's all I can
recall.

Q. . South Carolina, I'm aware of two

"projects? Did Tarragcen build more than two?

A. I just know of one.
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Q. Okay, that would be Fenwick?

A. Yes, ma’aﬁ.

0. Dpid your job title change at all while
you were with Tarragon?

A. No, ma’am.

Q. Okay, did your responsibilities change
during the time that you started and you were
basically building apartments and when you
were building condos? Did you go -- did you
do anything else for Tarragon?

A. No, ma’am.

Q. "When you say you weré building apartmeﬁts
and condos, tell me specifically what that
entails.

A. Going to -- I'd go to the job and see
what the job(was. Then‘I call'and let them
know the ground work was done, the utilities
were in, the slabs were going in, they’re
putting down the dr;veways, and then they’d go

to framing, doing the structure of the

building.
Q. Was it -- other than reporting -- well,
let me ask this first. You reported on the

status of the project to whom?

A. Most of the time, Tim Burns.

1127
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Q. Okay, and other than reporting on the
status of completeness and where. the project
was, did you actually inspect the work of the
subcontractors and contractors?

A. Yes, I went out and looked at 1it.

0. And. I assume, given your -- pretty much
yopr.entire life’s work in the construction
industry is that you are knowledgeable about
how. a building goes together?

A. Yes, ma’am.

Q. And by that, were you knowledgeabie from
framing all the way out to.how to waterproof
and how the exterior cladding goes on?

A. Oh, yes.

Q. And in this case the exterior cladding

was Magné Wall, which is a proprietary stucco

system?
A. Yes.
Q. Were you familiar with Magna Wall at all

before Fenwick?

A. No; hadn’f done that.

0. Had you done hard-coat stucco before
Fenwick?

A. Oh, yeah.

Q. ~So would you say extensive experience
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with hard-coat stucco prior to Fenwick?

A. ‘Yeah, they’re similar. . Yeah.

Q. That was going to be my next questionf
but have you had the extensive experience with
hard-coat?

A. Yes.

0. Okay, and you would agree with me that a

hard-coat Systém or a proprietary Magna Wall'
system is,»in fact, similaf_as you stated?

A. It’s similar, 'yeah.

Q. You’re going to have lath in both and
you’re going to have some sort of cement -

I mean; some sort of Po;tland cement or some

sort of cementitious product?

A, Yeah.

Q. Correct?

A. Yes, ma’am.

Q} Okay. How often would you have been on

the site at Fenwick?

A. _Sometimes -- sometimes I’d be there three
or foqr days and then sometimes maybe-th
days. Some weeks I did not go.

Q. How many weeks in a given month would you
have been there? |

A. I'11 say at least two and a half weeks
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out of every month.

Q. And did you actually stay in Charleston?
A. Yes, ma’am.

Q. So as I unaerstaqd it the project was
originally slated to be about four hundred
twenty days. It was finished ahead of
schedule, and was at about, I think, two
hundred seventy-five, approximately, when they
finished construction. Would you have been
there two and a half weeks for all of those
nine to‘ten months that the project was going
on? |

A. Oh, probably so, yeah.

Q. And did you have involvement with'the.
subcontractors or just with Summit?

A. I only -- the only one I deal with was
the superintendents for the general
contractor. |

Q. Okay, so that would have been Mr. Bobby

Reece or Darrell Parnell?

A. Yeah, um-—humm:

Q. For  Summit?

A. Yes.

Q. Okay,  so -- just so I can make sﬁre I'm

clear, if hypothetically you saw a problem
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with the ‘way something was installed you would
never talk to the subcontractor. You’d go to
Summit?

A. Yes.’

Q. Tell me why. Why it is you would go to

Summit as opposed to the subcontractor?

A, Because the contractors didn’t work for
me.

Q. You m€an the éubcontractors?

A. The subcontréétors, yesp

Q; " And Summit worked for you?

A. Yes.

Q. Okay, Summit was in charge of the
project?

A.  Yes.

Q. And Summit had entered into a contract

with your company, correct?
A. Yes.
Q. Okay, and Summit was 1in charge of

supervision of the project?

A. Yes.

Q0. Summit was in charge of oversight of the
project? ‘ .

A. Yes, mé’am.

Q. Summit was in charge of if those trade
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come together properly?
A. - Yes.
Q. And Summit would be in charge of the

integration of the project?

A. Yes.

Q. It was Summit’s responsibility for that
projecf?

A. Yes, sir.

Q. And Summit was responsible for the

sequencing of the project?

A. To ---

0. Summit was responsible for the sequencing

of the project, how it moved along?

A. Yes.

0. That was Summit’s job?

A. Yes, ma’am. ,

Q. O%ay, wﬁat I am.specifiéally interested
in --- :

MR. SEQUI: I'm sorry to inferrupt.
Can we apprqach the Bench, Your Honor?
| THE COURT: You may.
(OFF RECORD BENCH CONFERENCE)
MR. ANDERSON: Go forward to Page

61.

MR. BARTON: 61, 12

1132
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MR. ANDERSON: 61, 1, yes,
piease:

MR. BARTON: Okay.

READiNG OF DEPOSITION RESUMED
Q. Okay, and is the building wrap actually
attached to the OSB and framing?

A. Yes, ma’am.

Q. Okay, if in ---

A. Which is very good.

0. In this case, if you had -- and I will
represent to you that it’s my understanding,
at least, on some if not all buildings you had
building wrap and then the stucco that was
instalied actually as -- has a papef—backed
lath product.

A. Okay.

Q. Would you agree with ﬁe,ithough, it’s the
building wrap that is -- primarily protecting

the sheathing and the framing?

AL Yes.

Q.‘ Were you -- dé you, sitting here today,
do you remember if there was an elastomeric-
paint put on the top of thé Stuccé system?
A, No, ma’am.

Q. Okay, would you agree with me that hard-
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coat stucco that you referred to before,. that
it is -- that is a water-permeable product?

In other words, water can get through it?

A. Yes, it can without it sealed.

Q. Yes, sir. And what would the elastomeric
coasting do to the stucco system?

A, Really, I don’'t kndw.

0. -In the contract that Tarragon had with
Summit, the general contractor f—'sorry,
paragraph 3.2.1, it states the contract
documents are complementary and before
starting each portion of the work, the
contractor shall carefully study and compare
the various drawings - -and other contract
documents relative to that portion of the work
as well as tﬁe informatiop provided by the
owner. And then it goes on to say -- well;
1’11 stop there. But are‘part of the contract
carefully studied to compare the drawings and

the contract documents?

A. Yes, ma’am.

Q. And that’s what the owner gxpected Summit
to do? |
A. Yes.

0. And if tﬁere'was any inconsistencies
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between any of the manufacturers’ specifica-
tions, the drawings or the architect’s
specifications, Summit was to carefully study
that and note thosé?

A. Right.

Q. And they were supposed to take care of
any problems that weré observed?

A. Yes.

Q. Okay ---

A. How they went about that, was they would

have went to the architects.

Q. That would have been the responsibility
of Summit and the aréhitect to work out those
issuesé

A. Yes, ma’am.

Q. Also, if you’ll look at the contract
paragraph- 4.2.1 it states that the architect
will provide administration of the contract as
described in the contract documents and will
be the owner’s representativeAduring
constructioq and until final payment is due
and with the owner’s concurrence. So the
owner expected the architect to have contract
administration and to do inspections during

construction, correct?
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‘A. Yes, ma’am.

Q. Okay, under 12.1.1 of the contract
between Tarragoﬁ and Summit it states -- it’s
entitled uncovering of work. If a portion of

the work is covered contrary to the
architect’s request or to a requirement
specifically expresséd in the contract
document( it must -- it required in writing by
the architect be uncovered for the architect’s
examina;ion and be replaced at the
contractor’s expeﬁse without changé in the
contract time. So the architect had the
authority to have the work uncovered, correct?
A. Yes, ma’'am.

Q. .12.3.1 has an acceptance of éonforming
work. And it gtates'if'the owner prefers to
accept work which is not in accordance with
fhe requirements of the contract documents,
the owner may do so instead of requiring its
removal and éorrection in‘which case the
contract sum will be reduced as appropriate
and equitable. So the owner could, in fact,
accept non-conforming work, correct?

A. They could have.

Q. They can according to -- can they not, if
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the owner prefers to accept work which is not
in accordance with the requirements of the

contract documents, the owner may do so

~instead of requiring its removal and

correction, in which case the contract sum

" will be reduced as appropriate and equitable.

A, They could, but I don’t remember it.
Q. Okay, you'don’t know whether that
happehed‘in this case?

A. Yes, I don’t.

Q. But it could? It could happen?

A. On my end it couldn’t have. On somebody

else’s end, it might have.

Q. Somebody higher up than you could have
said ---
A. Yes.
Q.’ But you personally would want it
corrected?
A. Yes.

MR. ANDERSON: | Page- 73, Line 18,

{resumes reading’:

Q. Okay, it’s my understanding that these
windows what the plaintiff’s expert was
referring to as a double flange. There’s a-

flange that would go against the substrate and



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 288
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

then ---

A. Yes.

Q. There’s another flange out a little bit
further, so it kind of has a channel. Do you

remember that that’s how those windows were

configured?
A. No, ma’am.
Q. Would you have had any discussion with

anybody about how you would integrate a window
with a double flange with an exterior siding
of stucco or of the HardiPlank that was used?
A. No, ma’am.

Q. Okay, would Tarragon have relied on

-Summit who was selecting those windows to

ensure thatrthey were properly integrated with
the exterior cladding?

A. Yes, ma’am.

Q. Okay, assume for me for the purpose of
th;s question that Summit is the one that
proposed those windows be used for Fenwick.

Would Tarragon rely on Summit for the proper

integration?
A. Yes.
Q. Even if Summit did . not select those

windows, whatever windows were to be used and
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were, in fact, used at Fenwick, Tarragon
relied on Summit to make sure that were
prdperly integrated?

A. Yeah, they would have had to prope;ly,
you know -- yes, the answer would be yes.

0. Okay, thank you. I’'m sorry. You can
keep that. 1It’s my understanding that the way
that windows are integrated with a stucco
system is that there is no casing bead, but
that the stucco is.inside the double flange.
And thenEthere is a filler bead of caulk
between the stucco and ﬁhe exterior flange of
that window. Did you héVe a problem at all
with the way those windows ‘were installed with
the exterior cladding?

A, No, I didn’t see no problem.

Q. If you would have had a problem with it,

you would have brought it to Summit’s

attention?
A. Yes.
Q. Okay, but as I described it -- you don’t

see a problem with your vast experience in the
construction industry with the stucco being

inside the double flange with just a filler

~bead and caulk?
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A. N6, I don’'t.

0. Okay, you said I don’t?

A. I don’t see no problem with it.

Q. And that installation would have been
approved by you on behalf of Tarragon and

Fenwick, assuming that’s how it is, in fact,

installed?
A. I didn’t see no problem with it.
Q. Okay, assume that 'you had no involvement

at all.in the drawings that were prepared for

Fenwick.
A, No, ma’am.
Q. Okay, it’s my understanding that some if

not a;l the windows at Fenwick had head
flashing. You would agreé with me that when'
head flashing is being installed, you can
actually see that installation.

A. Yeah, you can see your ---

Q. Okay, if you had a problem with the way
the head flashing was instailed would you have
had the ability, as the representative of the
owner, to point that out to Summiﬁ?

A. Yes.

Q. Do you remember having a problem at all

with the way the head flashing was being
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installed?
A. No, ma’am, I don’t.
Q. That would have been -- wQuld head flash-

ing have been an area of concern, though, for
you on behalf of the owner for the inspection
that you were performing?

A, Yes. |

Q. ‘What was the state of construction when

the smell of mildew was observed by you?

A. Pretty much at a hundred percent.

Q. Okay, so the buildihgs were ---

A. Ninety-nine.

Q. Ninety-nine percent complete?

A. Yes.

Q. Do you remember what your involvement was
in that?

A. No, I know they had to remove some stuff.

They’d removed some of the élaster board
underneath the walkways. .What was happening
-- where the smell was coming from was on thé
exterior. It was getting in the walkway, up

in between the rafters at the joists.

- Q. At the joists?

A. At the joists.

Q. Again, we were talking about the second

1141



10
11

12
13-

14
15
16

17

18
19
20
21
22
23
24

25

Mark T. Tcseniar et al v. Fenwick Plantation LLC et al 292
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

floor and the third floor?

A. In between floors.

Q. . Okay, and ---

A. And on fhe balcony floérs, breezeways.

Q. i was going to say can we call that
breezeways?

A. Yes, ma;am.

Q. What do you remember about -- what do you
remember was the investigation that led you to

your statement that said you think it was

.coming at breezeways? What transpired before

then?

‘A. I opened one of them.

Q. Who did?. I assume you didn’t personally.
Who did you direct to do that?

A. Summit.

Q. Okay, and were standing on the second or -

third-floor breezeway when you cut in the

breezeway?

A. No, I was standing on the ground level.
Q. Okay. ’

A. One, because the ground unit, we smelled
this mildéw. And it was a ground unit. And I
said ‘take that out’, you know, because we’re
searching. You search, you know, because>
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that’s what I do when go to find what’s wrong

with a job. They sent me up here to find out
- what’s going on, what it is. -And when I took
it down, you can see it. It was moisture.

0. What’s that?

A. And the smell, you could smell it.

Q. Did you take out the ex?erior cladding or
drywall from the inside of the unit?

A. | Took out the outside and then we took out
the inside, chdnged_thé insulation and it --
because if it gets in the insulation then you
have to take that insuiation out too.

Q. When you were standing on the -- and you
took it off, did you take offlthefintersection'
where the concrete walkway carries on the
first floor and the wall? "Was it off‘ground
that you took off the stucco?

A. Took the ceiling out of-it. And then we
took -- also took-the light-weight off too.

Q. So we're talking about when you were --
you said you were standing on the ground
floor. But does that mean.y’all‘got the --
somebody got up on a ladder and cut off
between the first and second floor?

A. Yeah, your first level was at five feet.
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That’s where the stair landing goes up --

turns and goes up.

Q. Did y’all cut at a stair landing?

A. You call‘it the stair. landing, vyeah.

Q. Okay, so the stair landing is where y’all
cut? |

A. Um-humm.

Q. All right, okay. Where did you cut at
the stair landing and you removed the -- was
that stucco or HardiPlank there?

A. That was stucco.

Q. Okay. When you took away the stucco,
when you removed that, what was your
observation as to what had occurred that was
causing the water in that area?

A. You couldn’t find a place. We searched.
We searched it. But then the -- once we went
ahead and went in there and péinted it with

that mildew paint that you puf on, it cleared

it up.

Q. So y’all cut into a stairwell and looked
but ---

A, Yeah. All them wasn’t thaf way. It was
just pﬁre -- you know, different ones.

0. How many stairwell locations or how many
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locations did y’all cut in?

A. I can’t remember that. That was on —-- on
the first one we was doing -- and then what
happens is I get hurt.

Q. Okay, you remember though you’re cutting
into more than one location?

A. Yeah, I think we cﬁt in -- 1f I remember
right -- it seems like I told them six.

Q. Okay, on six different buildings?

A. Yeah.
Q. And if I understand your testimony
correctly -- please correct me if I'm wrong --

with those cuts, you . did not -- you weren’t
aware of a aetermination of where the water
was coming from.

A. No.

Q. Did, in all those cuts -- do you remember
£hat there was actually damage in the wall
cavities on all six locations?

A. No, there wasn’t no damage there. There
was moisture because -- as‘far as damage,
there was no damage to the materials, nothing.
You just had to retreat the material with a
paint that absorbed thét.

Q. You weren’t just correcting, you were —--



o 0

10
11
b
13
14
15
16
17
18
19
20

21

22
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 296
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

A. Yeah.

0. Y’all only femo&ed lightweight concrete
and drywall on the interidr of the buildings?
A. Yes.

Q. When you were there on the six cuts, on’
the six different buildings, you do not recall
actually cutting into the stucco itself.

A; No, the stucco was on the bottom of it.
Q. Underneath? |

A. That’s the saw that I took out. That'was
stucco, okay?

Q. Underneath the stairwell?

A. Yes, ma’am.

Q. So there was a stucco ceiling, there?
A. Yes, ma’am. .

Q. So you removed that?

A Yes, ma’ am.

Q. But no stucco on the exterior walls?
A. No.

Q. 0f any building?

A. No.

Q. As I understand your testimony, the
extent of work that was done under your
direction when you were still with Tarragon

was to make construction cuts into the
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lightweight concrete and then on the interior.

And the fix was to repaint the interior units?

A. Treat it fqr it, yeah.

Q. Treat 1it? |

A. They had someone come out to treat it.

Q. With mildew-resistant paint-or something
like that?

A. I deon’t know what they used, but it did
the job.

Q. Okay, so you were satisfied with the work

that ‘was done?

A. Yes.

Q. Okay.

A. When I was there.

Q. And Tacy reviewed se&eral,buildings, and
that there were complaints of cbndensation on
the wiﬂdows. Do you remember any issues with

condensation on the windows?

A. Yes, ma’am, I do.

Q. Do you remember how that was addressed?

A. I remember some condensation being in the
windows, but I don’t remember what was done. /
Q. Okay, do you remember considering that to

be an issue at all, that there was

condensation on the windows?
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A. Yeah, I told them it was an issue and
because there shouldn’t have been no
condensation on the windows.

Q. Okay, did Tarragon expect Summit would
permanently resolve the condensation issue?
A. They said they would get it solyed. I
remembér that.

Q. Okay, Summit through Tacy McGinty?

A. Yes.

0. Do you remember any discussion at all

when those allegations'of mold and mildew came
up about any installation problems with the
stucco cladding?

A. No, ma’am.

Q. lThat’s fine. I wili‘tell‘YOu'what it
purports to be if that helps. This is the
certificate of substantial completion. And
what I wanted to ask you is if that-is your
signatgre on the certificate of substantial

completion?

A. Yes, ma’am.
Q. And it states above your signature thaf

the owner accepts the work for designated
portions as substantially complete and will

assume full possession at 12:00 a.m: on
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December 17, 2002. And then you signed that,
correct? |

A. Yes, mé'am, I did;

Q. And you remember the discussions that we
had just about the mold and mildew in the
certain upits. That was going on at "the same
time as I understand iﬁ? Do you remember any
discussion at all about not signing the
certificate of sqbstantial completion and
continuing to do some investigation? -Do you
remember any discussions like that at all?
A.- I just remembef that, that Summit said

they would take care of it.

0. So based on Summit’s representation ---
A. Yes.

Q. --- that they would take care of the
problem?

A. - Yes.

Q. You signed the certificate ---

A. Yes.

Q. --- of substantial completion? Was that

a representation made directly to you by
somebody else at Summit?
A. I guess it was made.

Q. You have a recollection of somebody. Was

1149



10

11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mark T. Teseniar ct al v. Fenwick Plantation LLC et al 300
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

it Tacy McGinty?

A. Yeah, Tacy.

0. You remember that Tacy McGinty made a
representation to you on behalf of Summit to
Tarragon that they would take -- that Summit °

would take responsibility for the problems?

A. Yes, they were taking care of the problem
that was .going on. They were working on it.
MR. ANDERSON: Your Honor, that

completes the testimony for Mr. McNabb.

THE COURT: Is that correct, Mr.
Sequi?

MR. SEQUI: ~Yes, Your Honor.

. THE COURT: You may step down.
Thank you. .

(MR. BARTON STEPS DOWN)

THE COURT: What 1is your next
deposition, Mr. Anderson? |

MR. ANDERSON: Your Honor, I have
one other'Qiﬁness I wanted. Your Honor, may
we approach?

THE COURT: You may.

(OFF RECORD BENCH CONFERENCE)

THE COQURT: Call your next witness,

Mr. Anderson.
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MR. ANDERSON: Thank you, Your

Honor. We’d call Mr. Pusheck. I had him sit

out in the hallway.

THE COURT: Okay. Ladies and
gentlemen of the jury, you may £ake this
opportunity to stand and stretch, if you need
to do so. |
! MR. LUCEYf Your Honor, can we
request a hearing at the Bench outside the
presence of the jury?

THE COURT: Ladies and gentlemen
of the jury, please da not begin your
deliberatiohs. Do not discuss the case
amongst yourselves. .flease rise for the jury.

- (JURY éUT)

THE COURT: Thank you. Be seated.
Mr. Lucey?

MR. LUCEY: - Your‘Honor, we’ve just

been handed a thumb drive from the defendants

‘with Mr. Pusheck’s file portions of which have

never been previously produced. My co-counsel

" is looking at the contents of the thumb drive.

But I can tell you there’s a $5.6 Million
dollar estimate on there that’s never been

produced. It’s obviously germane. That’'s
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what this is all about.

We’d ask that this witness be
excluded on the same basis that we’ve already
argued this morning. At this point, Your
Honor, this isn’t an isolated instance. This
is habit. They have failed to produce the
expert material. And I can’t tell the Court
now -- we’re looking at the rest of this. But
among other things, there’s a $5.6 Million
dollar estimate that’s never been produced.
We actually just got an estimate at 7:00 a.m.
this morning that differed from the one we got
last January. So this is-a third estimate, é
third. stucco estimate that we’ve never seen.

Again, Your Honor, interroéatories
were sent to the defendant, this defendant,
this morning requesting all the expert
materials. And I know there is a phrase in
there that actually says “each aﬁd every
estimate, document”, et cetera, et cetera, et
cetera.

THE COURT: Mr. Anderson, I’11l be
happy to hear from you.

MR. ANDEESON: The only thing I

can say, Your Honor, is it was our
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understanding that this material had been
producéd. If it hasn’t been, then ---

THE COURT: I'm going to Chambers.
Let me see you in Chambers. Thank you.

(IN CHAMBERS MEETING)

THE COURT: Please be seated. All
right, please call your next witness, Mr.'
Anderson.

-MR. ANDERSON: - Robert Pusheck.

- ROBERT PUSHECK, being duly sworn to
tell the truth, the whole truth and nothing
but the truth, testified, as follows:

MR. ANDERSON: Your Honor, they
want to voir dire him.

THE COURT: Mr. Lucey.

VOIR DIRECT EXAMINATION
BY MR. LUCEY:
0. Mr. Pusheck, when were you hired in this
matter, please?
A. May of last year.

Q. May of 20107

A. Yes, sir.

0. Who were you hired by?

A. Sweeney and Wingate law firm.

0. And, sir, when did you finalize your
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first estimate in this matter?

A. Can you first define “estimate?”

Q. Sure. What was your first one, sir?

A. f've done several different versions of
pricing proposed budgets and estimates. So

I'm asking which one you’re asking me so I can
answer your version of the question.

0. Sure, price proposal, budget, whatever
you want to call the document, when was your
first one complete, please?

A. In late June of 2010.

Q. Okay, and what was the scope of that
particular documenté

A. Mf. Gallagher’s firm, ProCon -- Mr.
Gallagher had provided a “budget”, I believe
is the term he used, of approximgtely $15
Million dollars.

So the first task I was given was to take
that and give my opinion and give some
feedback as to what my response was to the $15
Million budget estimate, review of it. What I
did was i took line-by-line and looked at his
scope and then prepared éome budgetary pricing
to match his.

Q. You essentially analyzed his work. Is
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that correct?

A, ‘That’s correct.

Q. _And then you prepared comparative
pricing?

‘A.  Pricing, estimate, budget. I provided a

breakdown, yes, line-by-line.

Q. Aﬁd what would you call your draft, sp‘I
can refer to it properly?

A. I would say that I-was reviéwing his
budget. I wasn’t preparing my budget. i was
reviewing his budget and providing feedback én
it.

Q. And did you accept his scopes and his

gquantities in doing that?

A. VIn general, yes; not in every case.

0. And was that document transmitted to youf
client?

A. Yes.

Q. And what was the next estimate, budget or

similar such document that you prepared in
this matter?

A, The document that just came up on the 13
of Jénuary, and then the 14" of January at
the same time.

Q. And what was the amount of the 13" of
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January estimate-type document?

A, Approximately $5.6 Million.

0. What was the amount of the 14*" of January
estimate-type document?

A. Four-point-two ($4.2) Millibn.

Q. And I’'1ll come back to those. But let’s
go forward in time for a mément. Have you
prepared any other estimate-type or budget-
type documents in‘this matter besides the

three you’ve described to me?

A. Recently, I provided a $4.9 Million
dollar proposal. It was actually an add-on to
the -- whatever the second date in'January.

it,waS’éne day, the next day we issued a
proposal for the $4.2.' I just recently
supplemented that with an add/altérnate which
the $4.2 -- not changing that. And then
adding additional information that got it to

$4.9 as an add/alternate.

Q. Now, what was the scope -- going back,

now, to January 13*" and 14*. Let’s do the
13 first. What was the scope of the January
13*" document at $5.6 Million?

A. You’ ve gdt my files. I don’t have a copy

in front of me. The general nature of that
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proposal was to more addresé Mr.'Glick’s
repéir scope apd the contract scope. -So if
you look at that file, you’ll see a-lot of
not-in-contract line items. |

Q. I'm going to hand this one to you as
being your file, a two—inch‘stack of
documents. None of those repair scopes are
in the box of documents? |

A. No, because I had them electronically
with me. It wasﬁ’t -- I didn’'t go‘ahead and
do them in print form.

Q.. So you brought these other three repair
scopes or budgets here to Court only in
electronic form?

A. Yes, sir.

Q. And they’re on the thumb drive that
counsel is looking at in the other room?

A. Yes, sir.

Q. And is there any other documenfs on that
thumb drive besides the three different repair
scopes that you described to me and the stack
of two-inch documents of discovery produced by
other parties? |

A. Yes, sir.

0. What else is on that, please?



(9] w

NeTRE < T«

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mark T. Teseniar ct al v. Fenwick Plantation LLC et al 308
Case No. 08-CP-10-0049 -
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

A. Mr. Glick’s report. Pictures, I. believe,
produced by Mr. Glick. That happened this
morning. They were produced by counsel to me.
And I can go through it -- I'd have to look
through it. But the Glick report, the
picﬁures associated with the project prbvided
through my counsel and then the latest is the
comparison that Mr. Gallagher of ProCon

produced recently for $8 Million dollar

stucco. So there’s worksheets that address
that -- in response to that.

Q. Your Qorksheets?

A.  Yes.

Q. SQ that’s a fourth document, a fourth

estimate—type document?
A. It is not an estimate. 1It’s a comparison
of the January 11" versus what he produced
within the last -- I guess last Thursday.
Q. Just so I'm clear, you’ve got five sets
of numbers now in this case:

You’ve got your June 2010 set of
numbers.

You’ve got a January 13*", 2011 set
of numbers. |

A Januafy 14", 2011 set of numbers.
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You’ve got this morning’s 7:00 a.m.
set of numbers.

And you’ve got this final comparison
ygﬁ just told me about, correct?

A. (Affirmative nod), all those numbers are

'on there.

Q. 1Is that the entirety of the numbers that
you’ve run on 'this case?

A. Yes.

Q. Did you do any further site visits after

your original June 2010.numbers?

A. I did.

Q. I’ﬁ sorry?

A. I did.

Q. How many times did you go, sir?

A. I believe I was on site a total of three
times.- The first time was in mid-June,

sometime after.the hire and before the June
24" report. I had several people from CRW.
That’s one of my firms -- with me. "And then
again in late December, and I had a gentleman
with me. And in between those, in-November I
was in Charleston.and I went by and looked at
something specific. |

Q. You went by in November unescorted by
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anybody from plaintiff’s counsel?

A. I don’t think so. I thiﬁk I had
permission or they came. I don’t just drive
by onto people’s property.

Q. And did you do any test cuts during any

of these three visits?

A. ' No, I did not do any test cuts.

Q. Now, returning again to your second set
of numbers, January 13", 2011 -- the ones
that just got produced a few moments ago‘and
it’s ﬂow $5.6'Million dollaré, if's your
testimony that that islbased upon the Glick
scope. Is that correct?

A. No, it incorporates the Glick scope.
It’s npt everything that. Mr. Glick was
récommending, no.

0. SO'what scope is it based upon, please?
A, I'm going to -- it’s based on my
recommendations of the repair scope or the
repair scope to address Mr. Glick’s -damage
from his investigation. But Mr. Glick and
Mr. Gallagher went beybnd what the contract
required of Professional Plastering.

0. Beyond Professional Plastering’s

contract?
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A. They were adding bells and whistles.

Q. Okay.
A. And i was also recommending the potential

bells and whistles, as well.

Q. So the $5.6 Million dollar scope is your
analysis of the Glick scope with some -- well,
you believe the belis and whistles removed.

Is that correct? -

A, I'm sorry. Say it again.

Q. Yes, sir. The January 13%, 2011, $5.6

Million dollar estimate that just got produced

a few minutes ago is, as I understand it,
based upon the Glick scope except that you
have removed from the Glick scope, for
purposes of the $5.6 Million dollar éstimate,

certain items that you deemed to be bells and

whistles. 1Is that correct?
A. No.
Q. Okay. I'm trying to understand what 1is

the scope of the $5.6 Million dollar estimate.
A. The $5.6 Million, if you put i£'in front
of us where we coula all look at it, has
several items that ---

Q. Did you bring -it here to put it in front

of us, sir?
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A. I did not.
Q. So let’s do the best we can since we’'re

trying to go over all these electronic

documents.
A. It has, from memory, as many twelve items
that listed as not in contract. Those, to me,

are betterments.

Q.: And that’s actually listed on the face of
the $5.6 Million dollar estimate?

A. It is. |

Q. And other than what you’ve excluded as

‘betterments or not in the contract, is the

$5.6 Million dollar estimate based upon the
Giick scope?

A. The scopé, no. Because, again, Mr. Glick'
is -- or ProCon is saying you need to remove
all the stucco on the entire.project. And
that does not address all of the stucco on the
entire project.

Q. The January 13 scope dﬁes not address
all the stucco?

A. It does not address a hundred percent
removal of all stucco.

C. Is the January 13" scope a stucco-only

estimate? 1In other words, you’ve already told
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us how you did it. You got the ProCon $15.7
Million dollar estimate -- that is for all the
problems at the job site. Is your January

13" scope just a stucco-related scope?

A. No.

Q. Does it include, for instance, roofs?’
A. No.

Q. In what manner is it not just a stucco-

related scope?

A. It addresses windows, stucco, siding and

similar allowances that they had. -When I say
“similar”, similar description, not similar
quantity of items that they had for hidden
damage, stud reﬁoval, insulation removal. So
not just the studs and not just the stucco,
but £he work related underneath and did an
allowance for them. What comes to mind for

your next question is it doesn’t include the

roof. And there’s a third item that it

doesn’t, but because it’s not in front of me,

I can’t remember.

Q. And then putting aside the January 13

scope for a second, sir -- January 14°%".
Let’s direct our attention to January 14°%".

Describe for me, please, the scope of the
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January 14*" estimate, either in the abstract

-- in other words, tell me about that

estimate, or in comparison to the January

13™2 1n other words, what have you changed?
A. Two -- without having them side-by-side,
two things. I cut out all the not-in-
contract, all the betterments. And then I
addressed the -- énly buildings one through
nine and took out all the buildings ten,
eleven and twelve.

0. And why did you do that, piease?

A, Because in reviewing the destructive
testing, nobody tested buildings ten, eleven,
twelve, i’m sorry, they did not test
buildings ten‘or eleven. Building twelve, the
indication is that the test cuts proved no

damage at all. And all three of those

‘buildings are a different construction than

bqildings one through nine. So the assumption
is that if you build building éne, building .
two’s going to be the same. Buildings ten,‘
eleven and twelve:ére built with different
configurations.

Q. Did you transmit the January 13™ $5.6

Million dollar estimate to your client at any
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time?
_A. I don’t recall.’
Q. Did you transmit the January 14%" $4.5

Million dollar estimate to your client at any

time?
A. I did.
0. When did you actually finalize your most

recent estimate? .

A. Over the weekend.

Q. That would be as of las£ Saturdéy or
Sunday?

A. Yes.

0. When did you transmit that to counsel?
A. Tuesday afternoon,ATuesday night.

Q. Is there any reasoniwhy these haven’t

been transmitted to your client?

A. I have another case, just didn’t get to

it.
Q. S0 the estimate I got this morning that

has twelve buildings in it was actually
transmitted to your client two days agé, on
-Tuesday afternoon?

A. - Fr&m memory, yes.

0. _What is the scope of the estimate that

was produced at 7:00 a.m. this morning,
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please?

A. I don’t know that it was produced at 7:00
a.m. I’ve already told you I produced it on
S?turday ﬁight and I believe that I sent it to
them on Tuesday.

Q. What is the scope of the estimate you
prepared last weekend, please?

A. It is-full removal of all stucco 'and
siding on the exterior vertical faces that.
face out from the building, including the
replacement of all of the windows.

Q. Ddes the scope of the stucco repair in
the estimate you did last weekend equate to
the same scépe on the January 14°" estimate,
with the sole exception being the addition of
the three additional buildings?

A. Yes.

0. Have you received any information
regarding a proposed scope of repair from any
person or entity besides Myles Glick?

A. They sent me ProCon’s estimate, okay? I
believe they produced :an estimate -- I don’'t
know the‘players names éll that well, but I
believe it was a general contractor they

hired, an expert. And they may have produced
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the report and there may have been an estimate
in that.
Q. Have you received a scope of repair or

any information related to any portion of a

scope of repair from any design professional?

In other words, an engineer or an architect,
besides the scope of repair that Was issued by
Myles Glick?
A. No.
Q. Thank you.

MR.'LUCEY:~ Nothing further.

THE COURT: Do you have an

objection? Does that clarify for you his

testimony?
MR. LUCEY: Yes, ma’am. I would
particularly -- the defense has offered -up

reports, including the newly-released $5.6
Miilion dollar estimate -- exclﬁde it from
the evidence.
" THE COURTQ Mr. Anderson?
MR. ANDERSON: Your Honor, he
said the $5.6 that they just came across .
today. Which one was that?

MR. LUCEY: The $5.6 Million dollar

estimate that was just found in the documents
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today.
THE COURT: Other than that, are

there objections to his testimony here today?

MR. LUCEY: ° No.
THE COURT: Thank you.
MR. LUCEY: Yes, Your Honor, but

we’ll agree to those documents.‘

THE COURT: Okay, let’s bring in
the jury. I'm going to have you -- you can
leave .your stuff there, but we’ll start again
and I'm going to swear you in in front of ‘the
jury.

(JURY IN)

THE COURT: Thank you. Be seated;
Mr . Anderson, call your next witness.

MR. ANDERSON: Thank you, Youf
Honor. . At this time we’d call Robert Pusheck.

ROBERT PUSHECK, being duly sworn to
tell the truth, the whole truth and nothing
but the truth, testified, as foilows: |

THE COURT: Mr. Anderson.

MR. ANDERSON: | Thank you, Your
Honor. |

DIRECT EXAMINATION

BY MR. ANDERSON:
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Q. Mr. Pusheck, where are you from?
A. I reside in Maryland.-
C. And how long have you resided there?

A. Since 1986.

Q. And were you raised in Maryland?
A. I'm a military brat.
0. Who do you currently work for?

A, I'm the president of C.A. Winman
companies, including C. A..Winman, Inc.,

Carolina Restoration and Waterproofing, C. A.

Winman-South Florida, LLC and I'm affiliated

" with but not president of C. A. Winman, LLC in

New York.
Q. What do the C. A. Winman companies do?

A. We specialize in exterior restoration.

Q. And could you give the jury some idea as

to the volume of business that you do in a
year? If you want to take 2010 as an -example
or some‘other year, please let us know.

A. The companies together have averaged just
over $42 Million dollars a year in
restoration. And that was over the last four:

year. Last year it was just in the mid-

thirties because the economy’s down. Three

years ago it was just shy of $60 Million a
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year.
Q. And what’s the volume of work that’s
represented by those figures? How many

contracts do you make a year and how do you

do?
A. We average three hundred signed and
executed contracts a year. They range for

$2,000 dollars to the largest single job,

which was $22 Million.

Q. And how many bids do you process a year?
A. I review bids for each of the offices
except for New York. As I said, I’'m not

affiliated with that. I review up to two
thousand bids a year.

Q. Have you ever done a job that involved
the types of issues that have been presented
at Fenwick? .

A. There arevmany issues at Fenwick. If we
isolate it to stucco, I can answer the

question. There are HVAC and other issues, so

‘I can’'t say yes to that. But as it relates to

the stucco and exterior work, which is my
firm, we’ve done several jobs a year of
similar size and scope to the issues at

Fenwick.

1170



H LN

w

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 321
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

Q. Héve you done any of those recently?

A, We’re under contracts on similar jobs
right now.

0. And where are those contracts?

A, We have a couple of projects in Myrtie
Beach. We have offices in Ft. Lauderdale, and

so there are related stucco projects in the

‘south. We have an office in Pridmore,

Raleigh, and that services from Wilmington
down here. We’re actually doing the Market
Street, we’re doing the exterior brick

restoration now, which is not stucco. But

:we’re here in Charleston. We’ve got work in

Myrtle Beach, North Myrtle Beach going on
right now.

Q. Would you give the jury tﬁe benefit of
your education?

A. I have a degree in Civil Engineering from
the University of Maryland.

0. Do you hold any license? -

A. I hold multiple licenses. I’m a license
holder for all of the offices except for‘New
York, and I hola a contractor’s license in. New
York as well. So that 1is Florida,-Geordiap

South Carolina, North Carolina, Virginia,
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Maryland, D.C., West Virginia, Pennsylvania,
Delaware, New Jérséy and then if you go out
west, Ohio, Alabama, Oklahoma and Texas, I'm
sure.

0. And that’s a general contractor’s

'license?

A, It’s an unlimited general contractor’s
license.
0. As I understand, the work at Fenwick

involves a wood-framed stucco restoration,
is that correct?

A.” Yes.-

Q. And have you done a similar’job in

Florida or any other coastal environment?

"A. As I told you, we completed a project for

about $4.2 Million dollars in Destin recently

that was very similar. The difference was the

- buildings were facing the ocean and they were

connected by walkways. But the actual number
and-size of the-buildings were almost -- T
mean, very similar. The main difference wés
that the windows here are a much larger square
footage of the exterior in Twelve Oaks. The
other windows were smaller. That’s(really the

only difference.
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Q. And how many buildiﬁg were in the project
before?

A. That one had eight. They counted them as
one building, but it had eight —;\nine |

structures, four wings and a main building. .
0. Now, were you asked to review material

concerning the Fenwick project?

A. I was.

Q. And what material have you reviewed?

A. _I reviewed the Glick report. I reviewed
-- I was provided all these documents. But

it’s mainly the Glick reﬁort and the ProCbn
estimate gnd I believe there’s one other
report I reviewed, the contract between
Professional Plastefipg and the GC, and I
reviewed the specificat;ons that the original

work was supposed to be done under.

Q. And ﬁave you ever testified'in~court? 

A. I have.

Q. Where have you testified?

A. In Maryland.

Q. Have you ever been qualified as an expert

in Maryland?
A. I have.

Q. And in what field were you qualified as
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an expért?
A. In exterior restoration and in pricing -~
estimating.
Q. _Any place other than Maryland that YOu’ve
been quaiified as an expert?
A. I work as an expert witness all the time.
Unfortunately or fortunately, very few of them
get to court. So the work you do in each
state, you can’t say that you’ve been
qualified.

MR. ANDERSON:'A At this time, Your
Honor, we would offer Mr. Pusheck és an expert

in the field of construction and restoration.

~MR. LUCEY: No objection.

THE COURT: This witness willAbe
gualified as an expert in those areas. Mr.
Anderson?

MR. ANDERSON: Thank you, Your

"Honor.

DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:
Q. You were hired to do a review of
documents and to do a site visit at Fenwick
by Sweeney Wingate, were you not?

A. I was.
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Q0. And what arrangements do you have with
them for payment for your fées?

A.  I’'m on an hourly rate.

Q. And what is that hourly rate?

A. $175 dollars an hour.

Q. 'And approximately how much have you
billed them toc date?

A. 5$12,000.

Q. Now, héve you actually been tolthe
Fenwick property?

A, Three times.

Q. Could you please fell.us when the first
time was?

A. In the late-May to mid-June timeframe. T

had a crew out thereé. My branch manager from

~CRW and one other person was there for, I

think, two days. And I was there for a short
period during the middle of that timeframe to
see what they were doing and then to tell them
what I really wanted them to do. And then I
believe, but I can’t remember, but I had a
specific question, counsel. -And I believé I
was there in November very briefly. And then
I was there at the end of December for an

entire day myself, a full day.
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Q. What was the purpose of your visit?

A, The first one, I had been given jﬁst a
big stack of documents and I was hired to
review the pricing proposal provided by
ProCon. So the first one was just to get the
gist of what a $15 Million dollar projeét'
looked like, and I wanted to break it down so
I could compare apples to apples on specific

line items. Then as I got into that and

"produced the first report, I had several
4 questions and discussions with the attorneys.

- And so I wanted to go back in November.

Something -- and I couldn’t say today what it

was. And as a result of that, I didn’t get to

go in November. We went -- I met counsel and
I believe that -- I know I was with counsel
and we met another counsel there. ‘There was a

group of people walking the proiject.

0. And what are you.looking for when you
make these visits?

A. Well, the first visit you’re just looking
and -- you can look at drawings all day. You

need to look at the building, at least I do.

" Paper’s worth a thousand words, and if you

walk around twelve buildings, and having --

1176



11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 327
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

" you know, I’ve done that for thirty years. It

gives me a good feeling of what I'm looking at
on paper. So the first one was specifically
just -- you can’t look at a picture and put
together an estimate or a scope ér review
other cut tests, to look to see what people --
what you agree with people and what you’re not
sufe you agree with and what you disagree
with. SQ that was the purpose of the first
meeting. 'Then, again, the second and third

meeting, the issue was I don’t agree with

" everything that ProCon did, and specifically

the inclusions that Glick or ProCon made. So
I was specifically not following what they
said a hundred percent, looking at what the
differences were and trying to define those.
Q. Were you agle_to -- have you created any
aocdments that might be helpful to the jury in
seeing the layout of Fenwick?

A. Yes.

MR. ANDERSON: Your Honor, may I

THE COURT: You may.
DIRECT EXAMINATION CONTINUED-

BY MR. ANDERSON:
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Q. While that’s warming up, you reviewed the
report by Myles»Glick, did you not?
A. I did.
0. And after you review of that report did
you draw some conclusions as to what the scope
of a fix éhould be?

MR. LUCEY: Objection, Your Honor.
He’'s not been qualified as an expert in
architectural engineering? He’s asking him to
critique Mr. Glick’s wofk and his scope.

THE COURT: Rephrase your question,
Mr. Anderson. |

| DIRECT EXAMINATION CONTINUED

BY MR. ANDERSON: (
Q. After reviewing Mr. Glick’s -- within Mr.
Glick’s report was there a scope of repair?
A. Without seeing. something, I'm not sure I
remember a scope of repair, as far as
something that gets you to $15 Million

dollars, as it relates to specific -- this

needs to be done this way here or this is done

incorrectly there, yes. But a summary, I
don’t remember from his report.
0. So the information as going to a scope

was provided in his report, but you don’t
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recall whether or not there was a summary?

A. i do>not rémember a summary.

Q. And from that were you able -- would you
be able to then draw information that would
allow you to draw a conclusion as to which

buildings would need to be fixed?

A. From his report?

Q. From his report, yes.

A. I don’t believe -- again, he did test
.cuts. He made comments. And then he may have
had a general statement. But I don”t remember-

him saying all the buildings need to be fixed
this way because of this.

Q. Now, have you had -- to allow you to make

the determinations as far as -- would you

describe for the jury the process that you

underwent to determine -- to derive the

information that you needed to produce an

estimate oOr to do pricing.

A, wheﬁ you get to a restoration project,

you see the results and you don’t know what

the result is. You don’t know how bad it 1is
N . ,

or anything else.

So in this case, there’s moisture on the

inside in certain locations. As a contractor,
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I need to know that when I do a fix that I'm
doing enough oan fix to address that need.
And that’s not as easy as it sounds. And so
-- and consultants come in. We do test cuts
and we look to address that.

The issue here is that when I went and
reviewed the test cuts, I found no test cut on
two oflthe three orange buildings. Nothing in
the records that have been produced to meAthat
either of those.two pbuildings hav; ever had
any invéstigation, and I don’t have any
indication there’s any leaks. And they’re
built slightly differently than the greed ones
are. One’s the pool house, and it has a large
overhang  that Qéuld'beidifficult for water to
leak in, at least in maﬁy of the areas that
they want to take stucco out. And then the
larger of .the two small orange ones is their
-- it’”s not a clubhouse. 1It’s not a rental
facility. But the buiiding that they have the
office in and a meeting room. And, again,
that’s built much diffexently than the green
ones. Then the last one, twelve, is up across
the top. Again, there were two test cuts in

the information provided to me that
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demonstrated that they opened it up and there
was no damage and there was no moisture. The
oniy testing they dia that I saw said there’s
no -- we didn’t find anything.

| So my questioh is in my repair estimate,
I want to repair what’s going to stop the
leaks. I want to repair what’s creating the
issue that we’re here. But I don’t want to
tear off all the stucco on all the buildings
if it’s not related to the leaks and it’s not
going to be related to the leaké.

And so that’s -- this graphically showed
to counsel the issue I was struggling with
du;ing the January estimate ié I’ve got three
buildingé that are totally unrelated, and I
don’t have any evidence that we éhould be

fixing those. So I did this graphically so

.that they could see.

The second thing this shows is -- and the
buildings one thfoughlnine are -- there are‘
leaks. There’s tests that I saw and that
everybody saw. The configuration -- and, if

I may, I did a second drawing that would

‘1illustrate this. It’s not a lot better, but.

it’s better.
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Q. All right,

A. ‘The red, as you’ll see, is all the faces
of the building that face out. And you're
going to ha&e to blow this up to really get
it. But that’s what you see in all the
outsidé pictures.

Now, the yellow or orange is the elevated
walkways, once you climb up the stairs to get
to the building. Now, those are coVered by
roofs. |

And the only leaks that I found in any
investigations are all at the same detail.

If you look at the pictures, you walk in on
the ground level and above you, when you get
partway into this hallway, there’s the first
floor. And at the railing -- if has a balcony
or it has a railing on each end. And right in
that detail they found substantial leaks.

. All the rest of that, anywhere else that
I saw, anywhere on the outside edge, anywhere
above it -- there are no windows. The doors
are underneath the roof. Other than the waterA
that got in it at that detail -- and it’s a
very ;—'from a contractor’s Viewpoint, it's a

terrible detail to get right. It is
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difficult. You’ve got railing. You’ve got
movement. You’ve got a concrete slab here.
You’ve got wood frame here. You’ve got a

lot going on. So that that leaks is not
surprising. But that that needs to bé fixed
and that everything related to that needs to
bé fixed is not surprising.

The PréCon estimate, from what I was able
to ascertain, takes all the stucco off that
entire hallway all the way to the roof -- I
found puzzling.

That’s what these pictures were. So I
talked to counsel as to how do you want to do
this? This is my concern. I’'m not fixing
where'they proved they’ve got leaks. I’m_just
taking the whole thing and redoing the whole
job. And when I do these jobs, if I’'m coming
to this client, that’s not the proposal that I
want to do or I'm going to do. You don’t redo

a complete stucco job unless there’s other

issues that they haven’t shown-me yet. ~And he

didn’t. These buildings are ten years old.
They’ve had leaks right there at that leading

edge and at the windows.

Q.. Would it be helpful if I provide you with
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a laser pointer?

A. I don’t know if it would be helpful or
not.

Q. (Tenders)

A. When you walk up and -- let’s see, this

is the road side here.

MR. LUCEY: Objection. The witness
is repeating a narrative. I think he’s -
already been through this.

THE COURT: I'm gding to alldw it.
Thank you. |

THE WITNESS: This is the parking lot
side.’ Ahd these are the garages and these are
the steps where the garages are.

This is how you would walk into your
unikt. .

There’s a set of stairs that get you up
to this next level.

AWhenjyou get to this level you’re on the
first floor. You're standing on.conqrete. It
has a coafing on it, but it’s a concrete slab.
On the front edge of this it looks just like a.
balcony and it has a railing fastened into
each wall. Right at the base of that is where

they found substantial leaking. And I believe
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-—- I believe that.

All of this has stucco on it. = This wall
here -- if’s not in red has -- I believe the
ceilings are ‘nine feet tall. They have nine
foot on one side, a blank wall nine foot tall.

All the way here and all the way here, and

"then on each side.

- Now, this is not glear to you, but what I
have on this drawing is I inc¢luded in my
estimate from that que -- if this is the edge
of the balcony, I took the stucco on this wall
all the way back to the door, because that’s
an-easy place for me to do a transition. I
took it all the way out to the control joint
that runs all the way from the ground up. And
the reason that we do that is there’s no
patch. 1It’s a full replacement.. So in tﬁat
area, that’s what I've included. |

I haven’t included any of the rest of
that. And this is what I struggled with when
I was out there for two days. How did they
get 300,000 square feet of stucco/ when T
don’t? So I went through the take-off several
times. We still don’t .agree on the exact

scope or the exact quantity. But at least I
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understand where their quantity is versus my
quantity. |

The areas right here are included in
their stucco repair. And mathématically, I'm
going to drop fifty-five percent of their
quantity.

The item that’s not ciear on there 1is, -
according to the contract, the ceilings are
also stucco. And they haven’t clarified
whether since they say they’re taking out all
stucco, are they also taking out the ceilings.
So that'’s therdifference. ‘That’s where the
struggle was and where the numbers --- I'm

trying to figure, first, what the other

.expert’s number is and what I agree with it

and disagree it. The first issue was what

scope are we talking about so I can sort of

compare at least somewhat apples to apples.
DIRECT EXAMINATION CONTINUED

BY MR. ANDERSON:

Q. .From . the information you’ve provided us,

the area in yellow, then, is an area that you

would not perform stucco restoration?

A. Other than -- and you’ve got to get up

close. Other than that fifteen feet
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approximately right on the leading edge. It’s

on there, but you may not be able to see it.

The rest of it, no.

0. And ---

A. Unless they have test cuts that I didn’t

see that show that water’s leaking.

0. What percentage of the total area o

stucco is comprised by the -- are you

representing in yellow?

f the

A. Forty-five percent is my -belief of what

their number inéludes, of their total is

related to the areas that I'm saying that we

shouldn’t -- that I see no indiéation need to

be repaired.

Q. And as a result of your investigation

were you able to make a determination about

the testing?

A. I was.
0. And when you give an estimate, is this an
estimate -- I guess in the industry they might

call it a proposal and you would be willing to

perform the work.for the price stated in the

estimate?
A. You asked me if I did an estimate.

then turned around and sent you a propos
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And in that, it’s executable. If this settles

today and this cliept wants to hire us, the
contract can be signed.
Q. I'm going to hand you ---

‘MR. ANDERSON: May I approach,

Your Honor?

THE COURT: Certainly.
MR. ANDERSON: Thank you.
COURT REPORTER: * Defendant’s

Exhibit 3 for identification.

DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:
Q. Mr. Pusheck, I’m-going to hand you what’s
been marked as Defendant’s Exhibit number 3.
Do yéu recognize that?

A. I do.

Q. And can 'you tell the jury what that is?

A. This is a proposal that outlines
specifically what I just went through
graphically, that we will do the exterior --
eliminate the existinglstucco or siding, félt,
building wrap materials. The limit of the
removal will be from each window to either
side as opposed to vertical. In other words,

if there’s a window in a 1lé6~-foot section,
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1 we' re taking it all the Qay to the corner.

2 And in buildings one through nihe, there may
3 be one end unit on one side, maybe two, that
4 don’t have a‘window. Every other external

5 face that faces out has at-least one window.
6 So this proposal addresses a hundred percent
7 Aof those, from corner-to-corner, which is in
8 our industry how the repairs are ‘best done.
9 0. And are you replacing the windows in

10 this?

11 A. | We are.

12 Q. And how are you able to price that type
13 of window?

14 A. Well, the total has changed this

15 proposal. So I sent the proposal to my window
16 ‘sdppliers that we’re using on the other jobs
17 and got educated that we’re actually providing
18  a little bit better window.

19 Q. How was that selectioﬁ made?

20 A. We had the contract and we had the

21 specifications. We know what we had to do to
22 - meet thercontract. But, as I said, I believe
23 from memory that the code may have changed or
24 did.change. Becéuse they weren’t provide the
25 exact window. They were providing a little -
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bit better window.

Q. - And what about in this contract? Does it
rgflect that change?

A. It does.

Q. Now, 1in this contract are you doing
anything with the HVAC units?

A. No.

Q. Are there other areas that are not in
this contract'that were in Mr. Gallagher’s or
ProCon’s?

A. In which one? The $15 Million dollar .

one?
Q. The $15 Million dollar one?
A. Yes, there are several areas. The ones

tﬁat come to .mind are, other than a small
electrical allowance, he had a lot more
electrical that I don’t have. He had the HVAC
and he;had roofing that was not related to the
kickout flashing. I included.kickout
flashing, but I'm not including the roof.

Q. Is that showing up for you? On this one
the writing is not quite so small. If you
could help us, and if you need to, use the
laser pointer-at specific areas 1if you want to

point them out. What is your total on this?
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A. Down here, the numbers that you had
trouble seeing is $4,276,922.75.. And then I
included engineering fees of $149,602.00.

Q. Haye you used a percentage td calculate
the design professionals that you need tb use?
A. Typically, the owner hires the designer.
He’s independent. So we don’t typically hire
consultaﬁts. The reason is that the |
consultant is supposed to be the independent
representative of the condo owner. And.if
they take paychecks from me, then it doesn’t
work out so well. But we do -- I do this
quite offen.’ And in a caée like this, the fee
is typically between three and five percent.

0. Is that approximately the same fee that

.you’'re receiving in the projects that you’re

doing here in South Carolina today?

A, We-don’t receive this fee. This is a
breakout that includes that. But that’s not
going to be paid to me. -

Q. Right. That was very inartfully worded.
Is that within the price range that you are
seeing ih the projects that you are doing in
South Ca;olina?

A. Yes.
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Q. The three to five percent?
A. Yes.
Q. Are you seeing any design professionals

coming in at a ratio of ten percent?

A. Not in anything related to this, no.
0. Now, this is for buildings one through
nine?

A. If you slide- it down they probably can
read it -- other way. It’s buildings éne
through nine. |

Q. Now, were you also asked to include
buildings>ten, eleven and twelve in their
proposal?

A. After we got ProCon’s number that
included all of £heir stucco-only, per the $8
Million doliars, we then had to include
buildings ten, eléven and twelve as I tried
to, again, 1look at moré apples-to-apples.

0. And would it help you in comparing

pricing?
A. Yes.
Q. Ih this second number, can you tell us

about that?
A. In preparing the second estimate, I

increased the mobilization, the general

1192
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conditions and the bond a little bit because
we were protecting and dealinglwith three more
buildings, even though théir volume wasn’t
that much. Other than that, I modified the
quantities, but the unit prices and everything
else are the same as the estimate that was
prepared in mid-January. This just reflecfé
adding that and the costs associated with
adding those three buildings. So it reads
$4.81 Million. The fees -as é percentage go
up.‘;And the total is $4.978 Million.
Q. Okay, that is the anticipated full price
to the ownerlincluding a design professional?
A. ‘And that includes a design professional.
Q. Who would be independent of the
contractor? |
A. Correct. )
Q. And your company would perform this work
at this price today? o
A, Yes.

MR. ANDERSON: -May I approach?

THE COURT: Yes.

DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:

0. I hand you that and ask you whether or

1193
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not you ?ecognize that document.

A. I do.

0. And could- you tell us what that is?

A, Once Mr. Gallagher had provided his
$8.761 Million dollar summary of stucco only,
it got me thinkiné. And I was trying again to
get to the point and try to explain to myself
first, but to any of the atﬁorneys when they
were going to ask me, how do you get from $8.5
down to less than $4 Million by the time you
look at this? And so I spent a-lot of time
and made a few assumptions that I’'1l1 explain

to you. And I feel I can explain the

- differences in the five million dollar

difference.

MR. LUCEY: Your Honor, may we

" approach, please?

THE COURT: You may.

(OFF RECORD BENCH CONFERENCE)

THE COURT: Ladies and gentlemen,
this is an appropriate time for us fo take our
lunch break. Do not begin your deliberations.
Do not discuss the case amongst yourselves.
Please be back in the jury room at 2:00 p.m.

Please rise for the jury.

1194
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(JURY 0OUT)
THE COURT: Thank-you. Please be
seated. Mr. Lucey, this will give you time to
go over it. Hopefully, it will be more clear

after you’ve had some time to understand it.
We just admitted at the bench conference the

document you’ve just been given. So at 2:00

p.m., hopefdlly that’1ll give you an hour and a -

half to review the information. You
indicated, Mr. Anderson, that you have about
another thirty minutes with this witness?

MR. ANDERSON: I can‘hopefully go
through this document and then wfap up his
testimony and I’11 be through.

THE COURT: ‘And please use the
lunch hour to go over ~- I understand that
there’s a possibility of a stipulation on the
next depositidn. Is that correct, Mr. Sequi?

MR. SEQUI: As related to the

deposition, yes.

THE COURT: And we will have the
issue with Mr. Dawkins at some point. 1Is that
correct?

MR. ANDERSON: That’s correct.

THE COURT: And that should be all
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of your witnesses. Is that correct?

MR. ANDERSON: That should be all
of our witnesses. Yes, Your Honor. |

THE COURT: Sé we shéuld have your

testimony and defendant’s case wrapped up

today. 1Is that correct?
MR. ANDERSON: That is correct.
THE COURT: And I'm not going to

hold you to.this, but do you anticipate any

‘rebuttal at this time?

MR. ANDERSON: - Your Honor,
depehding én the fuling on Mr. Dawkins, we
would be offering a substitute witness that
has been previously properly identified.

THE COURT: And who is that
substitute witness? |

MR. ANDERSON: That would be
Steve Watkins.

THE COURT: ‘Would plaintiffs
propose to call Mr. Watkins in place of Mr.
Dawkins?

MR. ANDERSON: On some of his
information. The scope of his testimony is
not as broad as Mr. Dawkins’ becausé he is not

a professional engineer. But he’s the one

1196
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that performed the actual test cuts.

MR. LUCEY: Your Honor, he’s a
contractor. We object. It’s cumulative.
Hé’s got his contractor. T don’t .understand

how he’s alleged that a contractor is going to
be a substitute witness for an engineer who
triés to testify from out of state without a
license.

THE COURT: We’ll address that as
it comes. You may step down, please.

Remember that you may not discuss your
testimony with anyone. Thank'you. 2:00 p.m.
Thank you.

MR.VANDERSON: Your Hoﬁor, may we
use the courtroom?

THE COURT: You may. Please be
courteous of my staff so that_they all havé an
opporfunity to go to lunch. Thank you.

MR. ANDERSON: " Yes, ma’.am.

(LUNCHYRECESS)

THE CéURT:\ Please be seated. Mr.
Lucey, any further objections regarding the
witness’s testimony?

MR. LUCEY: - Just that the letters

that they had on the screen at the time of the
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break, Your Honor, seeks to pit the wifnesses
against each other.

THE COURT: Mr. Anderson?

MR. ANDERSON: Your Honor, it is
merely a spreadsheet display of the

differences in their pricing. And I don’'t see

how that actually pits them in that it’s just

a cohparison between the two pricing
techniques, and it would be edifying for thé
jury.

THE COURT: I agree. Note your
eiception. Mr. Pusheck, please come fofward.
(WITNESS RESUMES STANDf
THE'COURT: Did we have an
opportudity to discuss the deposition

testimony and the stipulation?

MR. SEéUI: Your Honor, we’'re just
going to.withdraw all our objections to
anything dealing with Ms. McGinty.

THE COURT: Say it one more time.

MR. SEQUI: ' We are going to with-
draw any of our objections to énything Qith
Ms. McGinty’s deposition. They can read what
they want. I just ask that they put in the

few ones that I added.
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THE COURT: All right. Thank you.
And, just for the record, what is that exhibit
number, Mr. Anderson, that fhere was an
objection to?

MR. ANDERSON: Excuse me, Your
Honor. The one on the screen doesn’t have an
exhibit number. I haven’t marked it yet, I
apologize. I believe it will be Defendant’s

~ ‘ {

Exhibit 4.

COURT REPORTER: Defendant’s

Exhibit 4 for identification.

THE COURT: Let’s bring in the
" jury.
(JURY 1IN)
THE COURT: Please be seated. Mr.

Anderson, your witness.
MR. ANDERSON: Thank you, Your
Honor.
DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:
0. Mr. Pusheck, at the time of the break we

had just begun speaking about what has now

* been marked as Defendant’s Exhibit 4. I would

ask you i1if that is what is displayed on the

screen for the jury?
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A. It is.
Q. Can you tell us basically how -- just
give us a broad overview of what information

is provided on this Exhibit and then we’ll.get

.into the specifics.

AL Typically, each -- in each of these white

spaces it’s a type of building; So this is
type one. This is type two. Thié is type
thfee. And then this is notﬁing more than the
summation of these three typeé. This next
line is the information produced by ProCon
last week. And so I.put this information in,
and I did the math exactly off theif sheets.
And so the total of those is $8.751. That’s
all the way down here. The yellow -- it’s
$8.764, I'm sorry. $8,761,443. I believe
that’s straight off their sheet.
Q. That’s the number thét’s actually at the
bottom in the far right-hand corner.
A. That’s right. So specific to the nine
buildings, I addressed those nine based on ‘the
proposal that I'd sent in January, because I
was trying to get to apples-to-apples.

So I héd to take the windows out, and

then put in -- from ProCon’s estimate -- this

1200
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is the information they gave us that was
includea in this. And then they tell us that
they included fifty percent of the interior
work, fifty percent of the mold remediation,
fifty percent of the general conditions. I
added this line that’s not on here. Their
sheet has item fourteen, fees at fort&
percent, and then a total.

So, then each item through, I took, based
on the proposal I had sent, and tried to get
apples~-to-apples as far as the breakdown the
way I did it versus the way they did it, in
these colﬁmns. I struggled, as I said, how
then they were at $8.7 and the subtotal for
the nine buiidings is $8,068,000 for ProCon
and for CRW it was $3,293,000, a difference of
almost five and a half million dollars. The
whole purpose of this was for me to be able to
figure out where it is.

So what I did was I put for the CRW
breakdown from our Januéry proposal, not

including windows.

Q. So the new one is in yellow and ---~
A. ProCon, on top is what they sent us. And
then what I did then was -- they may not agree
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to this. But I went through and took my take-
off of the quantity difference that I’ve shown
you. And I prorated it to what their unit
cost was for their -quantity. And I'used
basically almost forty-five. percent. I did

the math, but it comes out to roughly forty-

five percent less. And what that showed me is

if you do all of that improvising -- and I
know thgy'll get a chance to question to --
but if I understood their proposal right, at
this tier, before we get to the fees, we’re

eight-point-seven percent different. And

.maybe I misunderstood what they sent me last‘

week.l Bﬁt that gave me confidence that I
think that we’re at least doing the same\job,
if you change the scope.

They had $870,000 more than I do in what
they call fees. BAnd 1’11l discuss that. The
delta here is $275,000, if we’re looking at
the same job and same gquantity.

Q. Mr. Pusheck, I need to interrﬁpt you,
because you’re using some phrases that I think
maybe we may need some help in understanding.
You’ve used the guantity take-off. Qan you

tell me what that means?

1202
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A. In their proposal from last year, they
had--- and I’d have to add it up. But let’s
say 240,000 sqguare feet or 260,000‘square feet
of stucco. So that was their take—off.
Q. So that’s the amount -- when you say
“quantity take—off,”‘that’s.the amount of a
certain material?

A. . That}s included - -in their price.

Q.. All right. And then you also used the

_phrase “delta.” Are you using that .for

- “change?”

A." Change, difference. What 'I'm trying to

'get is to some place where I can that we’re

looking at the same job the same way to see if

.we’re headed to a stcope question or a mark-up

qguestion oi a fee question. And that’s what
I'm trying to do, is the delta between what I
think is our way of the exact same thing that
they did. What’s the difference?

Q. Thank you. Please proceéd. 

A. 'So.I’m not savying they'dvégree to it.

But if I téok their numbers and prorated their
270 down to my 136,000 ---

Q0. What is that? 2702?

A. Again, I don’t have their -- nobody’s put

1203
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their number, and I don’t remember their exact
quantity from last year. But in my proposal
that’s Exhibit Number 3. for the buildings one
thfough'nine, there is a total of 136,000 plus
18,240 or 154,600 squére feet of stﬁcco versus

their -- and I'nm going to. say again that I

don’t remember the exact number, some 260,
.270. So prorating that, at .this level we’re
very close. So a big discrepancy is in the

. fees. When they did their proposal last year

they added ten percent for overhead, ten

percent for.a fee. But on top of that --

. they’re built on top of each other. So ten

plus'ten.is 21, not 20. ! Ten and then you mark

~ that up to.get to-21. You mark that up ten

.percent more- for a cbntipgency.' And thénjyou‘

mark it up tén,peréent for ehgiﬁeering. And
they éndedwup Qith a fortyffou; pércent mark;
upjpréViously; And tha£’s with no back-up.
They just markéd it up to a flat forty
peréent.

And so assume it’s the same ten plus ten
plus ten figured slightly different.
Q. Without compounding, I believe.

A. Without compounding. . Versus what I have.

1204
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Again, if you go back to the January 14%
proposal modified for the one through nine, my
general allowance said ten percent was
150,000. The fees that I’'m including in here
are 150,000 which, I believe, is three and a
half or four percent versus ten percent.

Q. How werelyou able to do that?

A. Well, from my experiénce the engineering
fees for this kind of projeéﬁ are not going to
be teanercent. Historically, they’re bétween
fhree and five percéntf Thg_contingenéy -- we
are both taking large areas of quéntities of
stucco. The risk of it overrunning is
substantially zero. In their case it’s zero.
They’re taking every square foot of stucco
off. So compounding it with a ten percent
contingency in effect says we might find ten
percent more stucco-in a building where we’re
taking all the stucco off. And that’s -- it’s
really difficult to support in this case.
There are contingenciés once you take the
stucco ofﬁ, that you’ll find something damaged
by the water. And you need to address that.
Bﬁt,a blind contingency on something that has.

$14 or $12 Million dollars for the lump sum,
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guaranteed you’re nct going to run into any

extra quantity on the stucco is not the
industry standard. 4That’s not what we do.
So that’s that ten percent.

Andﬂso when I did this and this, I came
up with a million and I was still struggling
with it. So what I did over here is I took
what the forty-five percent reduction was.
Take out what they had in for all the things
I'm not doing. And they had'$3.6 Million.
$3,630,723.75, if I did the math exactly
right, for the aréas that I showed you on the
previous slide for the interior stairwells,
the interior hallway. And, again, I haven’'t
been-able to.take off whether there’s stucco
on the céilings included in that or_not. And
S§ as you look at the two for you or anybody
to look at, that’s a big component that either
their number or my number -- it’s not
estimating work. We’re close on the
estimating, when we get down to. We’re within

90 percent other than these fees. We're just

looking at two completely different scopes.

And so these are the other buildings,

because as they sent their proposal, they

1206
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iﬁcluded nine, ten, eleven and twelve. And so
I did that and I also included that we’re
700,000 dollars over here. Wﬁen you add it
altogethér we’re $700,000 dollars‘apart on
thoée three buildings. So there’s a huge
discrepancy there too. When you add the 3.6,
the 275 and the 870 and the 7.693, you get a
little bit more, actually -- about 30,000
more than the exact differeht bétween our two
numbers;

Q. Once again, the 274 number represents the

~difference where?

A. Well, to me, this represents my job with
overhead and brofit.~ This represents their
job‘without their ten percént and ten percenf.
But in my experience, these numbers that we
have here are what these jobs.wouldybe bid
for. And we’re ten percent apart, which is
reaéonably close in this industry and in the
environment that we’re in today.

0. How do you =-- you did not include &a ten

peréent for profit?

~A. I did, but I don’t break it out

separately because I'm self-performing.

ProCon says that they are only performing a




10
11
12
13

14 -
15

16
17
18
19
20
21
22
23
.24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC etal - 358
Case No. 08-CP-10-0049 ’
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

few items. And they have maybe 60 small items
that they’re performing. But they add ten
percent and ten percent on it, which is their
method. I’m not saying it’s right or wrong.
I'm saying that my method includes my ten. In

this market, if you can make a profit it’s

‘pretty aggressive. But my mark-up and a

reasonable profit at this level. And I'm
self-performing almost all of it. So why
would I mark myself up again?

Q. So that includes -- the number thét

you’re giving there includes the profit

.-number?
A, It includes the overhead and, yes, an

'aggréssive for profit in this. marketplace.

Q. What type of profit are you seeing on
contracts in this market?
A. Right now, it’s getting a little better

this year. Last yeaf we were seeing people

~take jobs at a loss to keep their people.

This year, we are at least doing reasonably

well in the marketplace and we hope to turn a

reasonable profit. In our industry if you
make five percent above volume you had a great

year.
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Q. And so are you seeking five percent on

your new contracts?

A. No.
Q. What percentage are you seeking?
A. As I said; we lost money last year.

We’re hoping to make money this year: g

Q. Any other information we can glean from
- 1

" this comparison?

A, I’'m sure there is. 1I’ve illustrated
points that I was trying to understand myself.
Q. Now, can you expiain the differencé
between -- or is there another Qifference in
thevstuCco square footage numbers that you
used and the ones that ProCon used, other than
the hallways and breezeways that we have
discussed?

A. - In the original proposal they explained
that they take’ the grosé square foot quantity, -
where I take the net square foot quantity.

And so, even back then, we were off by about
thirty -- at least from my math, about 37,000

square feet.

Q. And how do you define “gross square
footage?”
A. If I did this room and I was doing stucco
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on all the walls, I would take the measurement

from the ceiling to the floor all the way

around and I wouldn’t take out for the doors

and wood p@nels, any of the penetrations that
you don’t put stucco on. That’s the gross
number. . The net method is I take out -1
measure and take out each of the openings
because I'm not putting stucco there.

Q. - And what was the square/footage number
difference wﬁen you did net as opposed to
gréss on the stucbo at Fenwick?

A. Again, we’ve not reconciled -- I’'ve not
talked to ProCon and I don’t have a full’
understanding of everything they did. My
opinion is that the'difference between gross
and net would be 37,000 square feet.

MR. ANDERSON: Your Honor, at
this time-we'would move to admit Defendant’s
Exhibit Number 4.

MR. LUCEY: Objections for the
reasons already on the record, Your Honor.

THE COURT: Counsel approach.

(OFF RECORD BENCH CONFERENCE)

THE COURT: . Sustain your objection, .

Mr. Lucey.
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DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON: |
Q. Do yoﬁ still have Defendant’s Exhibit 3,
your proposai?

A. Yes, sir.

MR. ANDERSON: " Your Honor, at
this time we would move to admit Defendant’s
Exhibit 3 into:evidence.

MR. LUCEY: Né objection.

THE COURT: Defendant’s 3 into
evidénce without objection.

(SO ENTERED AS DEFENDANT’S EXHIBIT 3)

DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:

Q. Would you, if you can, briefly, teli»the
jury théAgeneral configuration of the wall
system that_you’re going to be-taking oﬁt and
the new one that you’ll be putting up out at
Fenwick -- if you had just a generic wall.
I’m talking specifically and focus on the
stucco, and then I’11 ask you some questions
about the HardiPlank.

THE COURT: Mr. Pusheck, hold up
one second. I know I had a Qery big lunch.

So, ladies and gentlemen of the jury, just
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take a moment if you need a little stretch
break.and let the stoméch get stretched and
make sure your biood's flowing. Thank you.
You may answer,

THE WITNESS: Can you repeat the
question?

DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:
Q. What I'm asking is if you can give a

short synopsis or an overview of the structure

. of the walls that will be removed as in your

proposal, and then the structure of the wall

that’s going to replace it. And if you would
focus on stucco first and then for the Hardi;
Plank.

Al The cufrent system is called Mggna. It’s
already been discussed; It's é little bit
more than a.one—coat system. We’re going to
rémove all of that. That includes the lath,
the papér associated with the lath, the wfap.
We/ll expose the OSB'aﬁd we have allowances in
for the 0SB to be repaired on an as-needed
basis. Once wé’ve repaired the damaged OSB,
we’ll be putting back the wrap. Then we’ll be

putting back basically the same paper and lath

1212
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system. But we’ll be putting on a three-coat
system, two base coats and a tép coat, a base.
brown and a top coat.

Q. Was that what was originally spec’ed for

this building? A

A. That’s what’s in the specifications. It

appears that that was modified, but that’s

what the specs originally say. .

0. And have you ever viewed the original

"drawings.in this case?.

A. I did.

Q. And please tell us about whatever work is

"going to be done on the RardiPlank.

A. In general, we’fe going to take the
HardiPlank off. The damage seems to be less,
but we’ll assume we're taking the HardiPlank
and the wrap off at the back, doing the same
0SB démage, and then puﬁting back the
équivalent HardiBoard plank.

Q. -And the current system has both a

building wrap and paper-backed lath. Is that

correct?
AL That’s my understanding.
Q. And the new system will have the same or

similar?
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A. It will.

0. What is the purpose of héving the two
layers?

A. From a waterproofing standpoint?

Q. From a Waterproofing standpoint. When

you’re doing renovation, why would you go back

with a building wrap and a paper—backed lath?

A, I’'ve heard architects argue about this
repeatedly. But the -general consensus is that

the wrap is the primaty and that the paper is

~the secondary wrapping in localized areas.

0. And as far as the installation of new
windows, what wili change between what is
currently 6ﬁt at Fenwick and whét,you propose
to put in, if anything?

A. Well, one, the biggest issue in_windows;
from my experience is that a window guy pﬁts
in one side. A stucco guy puts in the oﬁher.
They can’t see each other. .They are not
wafching each other. So there always seems to
be conflict. We’ll be doing .both. We’ll be "
monitoring both. And that’s the biggest
thing. As I said, from memory, wﬁen I talked
-- I was out on site, I called a guy that was

quoting on another job, read him the spec and

1214
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told him that it was 2000 and that we were

doing it now. From memory, I believe he said
MR. LUCEY: "Objection. Hearsay.
THE COURT: Sustained.

. DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:
Q. But did you explain the sequencing issue
that you were descfibing to us between having
two separate companies put in the windows and

the stucco and what your company would do?

“A. Again, it .comes into the details and

who's responsible and who understands what the
other person is ‘'doing. When 1it’s one
contracto; doing both, it’s different. That's
what restoration contractors do.

Q. And when you‘say that it’s different,

there’s less chance of misunderstanding?

A. There’s a lot less chance of
misunderstanding.
0. Now, I’d 1like to —-- could you turn to

page four of your proposal? The way you’re

looking it seems like you may not have page

four?

AL My page four does not look like your page

1215
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four.
Q. I'm sorry.

MR. ANDERSON: May I approach,
Your Honor?

THE COURT: You may.

THE WITNESS: i stand corrected. It
is the third page in, but it’s labeled page
four.

DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:

Q. It’s hard to keep things straight here

. sometimes. So and what is this.page? What

- does this signify?

A. This is our offer of contract. . They can

execute this or they can-decide to negotiate

‘or use a different contract form. But this

. allows them -- when we send out proposals,

they’re not all for four million dollars. But
if we’re doing a job fof ten thousand dollars
or four million dollars, some people sign this
proposal.

MR. ANDERSON: Your Honor, if I
could check, I believe that Exhibit 3 is in
evidence. Is that correct?

THE COURT: That is correct.
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DIRECT EXAMINATIQN CONTINUED
BY MR. ANDERSON:
Q. Mr. Pusheck, would you answer any
questions that counsel for plaintiffs may have
for you.
A. Yes.

THE COURT: kMr. Lucey?

CROSS EXAMINATION

BY MR. LUCEY:
0. Mr. Pusheck, I’'ve actually seen Exhibit 3
before. It‘was admitted into evidence. Is it
the one you sent ué last January or is it the
one i got at 7:00 a.m. "this morning?
A. I can’t tell you what you got at 7:00
a.m. this morning. , -
Q. What’s the date on it, sir?
A. May 11.
Q. May 11. And you transmitted it to this

group after this trial started?

A. Yes. {

0. AThis estimate, this Exhibit Number 37
A, The trial started on Monday, yes.

Q. Sir, tell the jury when the first time

was that you actually included buildings ten,

eleven and twelve in any estimate that you
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prepared.

A. T believe the answer to that is June 24,
2010.

0. So it was in your first estimate, came

out of your second estimate and went back into
your third estimate. Is that what it is? 1Is
that the deal?

A. In 2010, I was reviewing ProCon’s .
estimate and putting apples-to-apples. They
had it in, so I,'line—by—line, provided what I

thought their costs were line-by-line.

Q. I'm sorry, excuse me. -
A. I wouldn’t call that necessarily an
estimate. But the word “estimate” is on that

piece of paper.
Q. The piece of paper does say “estimate.” -
A. It does.

Q. And that’s produced by you?

A. Yes.

Q. But you wouldn’t call it an estimate?
A. No.

Q. Okay. But at any rate, whatever you’re

going to call it, you include buildings ten;
eleven and twelve in the first numerical

document you’ve produced. You then exclude

1218
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them from the second numerical document you
produced. Would you call that an estimate?

A. That’s a proposal.

Q. Proposal. And then you put them back
into the third document you produced, correct?
A. it’é doesn’t have them in the second one.
Q. But if, in fact -- on this Defendant’s
Exhibit 3, breaking it down into its simplest
terms, that is a preparéd proposal by you for
the stucco repairs at Fenwick,_corfect?

A. Yes.

Q. And if we take the alternate B proposai,
you're saying I can fig the stucco -- my
company can fix the stucco at Fenwick for five
million dollars, correct? I’'m going to use
rounded numbefs if that’s okay with you. You
say $4.9 Million and some change and I’m going
to round it up to five. 1Is that okay with
you?

A. It’s okay to round it. Are you asking my
response to your statement?

Q. Yes. In the’altefnate B, you’re saying I
can fix all twelve buildings, fhe stucco on
all twelve buildings at Fenwick for five

million dollars, correct?
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A. That’s incorrect.
Q.. Okay. What is the amount of alternate B?

A. The amount is $4.978, but that includes

windows. Your question was stucco.
Q. Stucco and rélated problems, correct.
Thank you for that clarification. It includes

"the stucco, the windows and the little bit of

HardiPlank that’s on there, correct?

A. It's not a little bit, but it includes
40,000 square feet of HardiPlank.

Q. Those exterior walls, the perimeter walls
for all those, correct?

A, Yes.

VQ. And you can do that, all tﬁeive buildings
for five million .dollars, correct?

+ A, Yes.

Q. Now[ you have an issue as to whether

"three of those twelve buildings actually need

any repairs, if I understand you correctly.
Is that right?
A. I see no proof that they need repair.

That’s correct.

Q. You’re not a forensic architect or a

forensic engineer, correct?

A. I'm neither‘of those.
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Q.‘ But let’s talk about the first nine
buildings. You do agree that the first nine
buildings need repair, correct?

A. There’s damage that needs to be

addressed. That’s correct.

Q. There is external wall damage, correct?
A. Yes.

0. And there’s damage underneath the studco;
correct? |

A. Yes.

0. And thefeﬂs damage ﬁo studs?

A. ~ Yes. |

é. And you agree that'that’s caused, at
least in part, by the improper application
df stucco at Fenwick'on‘those first nine
buildings, corréct?

A. No.

MR. ANDERSON:  Your Honor; I

would object.

THE COURT: Are you withdrawing
your‘objection?
MR. ANDERSCN: Idm withdrawing ﬁy
objection. » |
| THE COURT: Thank you.

CROSS EXAMINATION CONTINUED




A. Right.

Mark T. Teseniar et al v, Fenwick Plantation LLC et al 372
Case No. 08-CP-10-0049 )

Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

BY MR. LUCEY:

Q. Si;, that first, what you called apples-
to-apples, that’s thé.one you did in June of
2010. I’'d like to use a different word to
make sure the jury’s with us; 1t essenfially
was a.global estimate of repairs at Fenwick[
correct? In other words, not just stucco and
windows, but everything that is aliegedly
wrong, correct?

A. That’s a reasonable characterization.
Q. And you'took yéur scope for that globai

estimate ‘0off of the ProCon global estimate,

correct?
A. - In general, yes.
IQ; ‘In general, correct. . You made some

5changes> right?

Q. © But for starters you were handed a: $15.7

Million dollar ProCon estimate and you started

- working on it, correct?

A. I had Walked around and looked at the
twelvé buildings and then started working on
it. |

Q. And off of that you did your own version

of a global estimate, correct?

1222
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A. Again, T reviewed it and I prepared that
piece of paper that says “estimate” on it,
yes.

Q. Well, you excluded a number of ProCon’s

‘items, but you still came up with $9.5 Million

dollars, correct?

A. Correct.

Q. And that’s exéluding, for instance, their
environmental remediation'protocol to make
sure that none of thaf stuff gets into‘the
living units, correct?

A, I don’t think that I excluded that. I
didn’t put any pricihg there. I put it in the
insulation. .

Q. You didn’t -put any pricing under this
environmental protection column, is that
correct?

A, No.

Q. And there’s various other things that you
made a judgment, that you didn’t price.themnm
too iﬁ your global estimate, cor;ect?

A.V Yes.

0. But it still came out to $9.5 Million
dollars, correct?

A. It did.
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Q. So at least at that point in time,
roughly>speaking, you’re estimating -- your
estimates were coming out at about two-thirds
of what the ProCon estimates were coming out,
correct?

A. Based on that math, yes.

Q. ~Aqd now you’ve got an alternate B
estimate of five million aollars for all
twelve buildings, correct?

A. Including other items, yes.

Q.‘ And that compares to the $8.5 Million
dollar estimate that ProCon’s put up for this
case, correct?

A. Again, they don’t have the windows. They
don’t -- it’s not the same.

Q. Your estimate, your five million‘dollar
estimate is just under sixty percent of the
ProCon estimafe for this case, correct?

A. I'm sorry. Say that again, because I
think you’re wrong, but I don’'t want to
misstate.

Q. Your cufrent Alternate B estimate is just
under sixty percent of ProCon’s estimate for |
this case,-correct?

A. Which estimate for this case?
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Q. The $8.5 Million dollars?
A. The $8.77

0. Yes, sir.

A. No. Again, they don’t include HardiPlank

that I included in mine. They don’t include

windows that I included in that five miilion

dollars.
0. Sir, is estimate turnkey?
A. No.
- Q. It’s not a turnkey? Tell the jury what

it means  that your estimate’s not a turnkey.
A. It’s not a design-build estimate.
Q. Is there any components in this estimate

for the proper remediation of the external

walls at Fenwick, in your opinion?

A. No.

Q. Well, let’s go to Exhibit Number 3,

Defendant’s Exhibit Number 3,.your estimate

" that got produced this week. Tell the jury

what yoﬁrvsquare foot price is in your newest
estimaté fof thevinstaliationlof fhree—coat
stucco.

A. Tgn doliars and fifty cents ($10.50), if
I'm understanding the quéstion right.

Q. Does that include the actual stucco

1225
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itself?

A. Yes.

0. Does that include the lath?

A. Yes.

Q. Does that include the primer and the

caulk?

A. Yeé.

0. D§es that include the moisture barrier
underneath? |

A. Yes.

Q. Does that include,sealanfsiéround the
perimeter?

A. Afound the perimeter of what?

Q. The stuéco, for. instance ét the windows.
A. That would be in the windbws. There’s

primer, and ﬁhere’s an argument as to who
picks up the butside,of the window. But, yes.
Q. And so ten dollars and‘fifty cénts‘doeé
not include-the sealaﬁt, but,inéludes the
other four items I mentioned. Is that

correct?

A. That’s not what I said earlier.

Q. ' I'm sorry?

A. ° That'’s not what I said.

Q. Ten dollars and fifty cents does include
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the stucco, lath, 'primer and caulk, and the
moistuié barrier underneéth, correct?

A. ' And the outside sealants at the windows.
The additional primer area would be done by

the window installer.

Q. So some sealant.  Is that correct?
A. Yes.
0. Now, sir, do you happén to have your June

2010 estimate with you?

A. You have my electronic copy, SO/ —- no.

0. Do you believe that the June 2010 numbers

-- I mean -the one under'CA,Limitedy do you

"believe that those numbers that you’ve put
‘under your company’s name are reasonable

.costs?

A. No, again, they were budgets basgd on a
preliminary review.

0. You don’t believe that‘the numbers uﬁder
your name in the Juné 2010 estimate were
reasonable'costs, Qnit costs?

A. They were budgets.

Q. Budgets. Lét me hand you. a copy of.your
June 2010 estimate. Lei’s look at those-four
items that you say is‘included in the-ten

dollars and fifty cents today, this week at
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trial. Tell the jury, if you would, please,
the square foot unit cost for the installation
of the stucco, just the plaster itself, under

the C. A. Winman column.

‘A. On the 3.1 line?

0. Yes, sir.

:A. Eight dollars and fifty cents ($8.50).

Q. . Tell.the'jury what the original budget

cost was for the installation of lath in June

" of 2010.

A. Two dollars and seventy cents ($2.70).
. Q. Tell the jury, if you would, please, what

the original budget cost was for the primer

and caulk in June of 2010.

A, A doll§r4twenty—eigh£"($1.28),

Q;' And‘tel; them what,-briefly, yoﬁf cost
was for. the moisturé bériiep.iniJune of 2008
(sic) 2

A;‘ A doilér forty-eight f$l.48). B "fﬁ
Q. So-thosé four components there, included
in your trial estimate at ten doliars and

fifty cents ($10.50) a foét, in June of 2010
were budgeted by you at thirteen dollars and
thirty-three cents ($13.33) per foot, correct?

A. I'm checking. 1I’m having trouble with

1228
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this calculator.

Q. fou can’t use the calculator?

A. I'm sorry. What did you say the total
was?

Q. I got $13.33. What did you get?

A. I had twelve ($12.00), but I added
something to it and ended up with nine dollars
and seventy-eight cents ($9.78). So I think

your number’s right, but I can’t get this to

»verify it.

Q. ~-I'11 go through it rigﬁt here. Eight
dollars and fifty.cents ($8.50), right, plus
two dollars and seven for ten dollars and
fifty—sevén cents, add one forty-eight. We're
at 12-oh-five, and then add the one-twenty for
$13.33, correct? ’

A.. Right.

Q. So your stucco price pef square foot that
you produced for trial this week, two dayéi
after trial sﬁarted, is thirty percent less
than that which you put out under your C. A.
Winman name in June of_2010, correct?

A, I put this price out in January, but the
rest of it is correct.

Q. And I haven’t even added in the
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aécéssories yet, have I? The accessories in
the June-2QlO‘estimate?

A. That’s correct.

Q. That would make it even more of a

difference between what you told the world six

months ago and what you’re telling this jury

this week at trial, after this trial starts,

correct?
A. That’s not the way I’d characterize it.
Q. We would have to add in a dollar seventy-

one {$1.71) a linear foot for the waterline
flashing, accbrding to your June 2010

estimate, correct?

A. I'm sorfy, what line are you on?
Q. I'm on 3.9 of your estimate, sir.
A, You wouldn’t add a dollar seventy-one.

That’s on a linear foot basis. But you could
take that number and divide it by the square
foot if you’'re trying to get to where you’re
trying to go.

Q. However you do it, it’s not in that ten
dollars and fifty cents ($10.50) or in that
thirteen thirty-three cents ($13.33) that we
were just talking about, correct?

A. That 1s correct.
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Q. And we still have one more set of
accessories that were priced into youf June
2010 estimate, correct?

A. Yes.

Q. And that would be the corner -- inside

corner; outside .corner and penetration

accessories and flashing, correct?
A. Right.
Q. And that would be another ninety-five

cents ($.95) a foot, correct?

A. Isn’t that on a linear foot basis as
well? .
Q. It is. But it’s not in that $13L33 a

square foot price we’ve already got, is it?
A. So that would have to be added in. It’'s
not ninety-five cents a square foot times
300,000 square feet.

Q. So_thére’s even more of a difference
between your June 2010 stucco installation
estimate and the one you preparéd and produced
during trial, correct?

A. Again, I préduced this in January. But;
yes, that low-ball point is that number would
change also.

0. Well, tell us if you would, please, what
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the “detailed window framers” line contains
conceptually that’s in Defendant’s Exhibit
Number 3, the new estimate?

A. New and estimate -- first, let me say,
this is ProCon’s estimate. I’'m just
résponding to the way they estimated.

Q. Sir, réad to the jury the name above the
yellow column in the document you just held up
and told them was the ProCon esfimate.

A. "C. A. Winman.

Q. Your company’s name, correct?
A. Right.
Q. Your parent company’s name, correct?

A. Absolutely.

Q. ‘JustAso the jury’s clear, that’s not
actually the compény tbat’s allegedly giving
a bid to répair my clients’ work, correct?
A. It’'s a wholly-owned subsidiary. But
technically, it’s'a differen£ company.

0. Well, we’re going-to talk‘more about
that, I assure you, before we’re done. But
just to make sure they’re clear on it now, the
name of the wholly-owned subsidiary is for
this? |

A. Carolina Restoration Limited.
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Q. And that is the name on the letterhead cof
the estimate that you told counsel was your

offer to my clients, correct?

A. Correct.

Q. C. A. Winman is the parent company,
correct?

A. Correct.

Q. A different corporation?

A, Correct.

Q. Now, back to the new bid,.Defendant’s

Exhibit Number 3, tell us conceptually,
please, what the detailed window perimeters
in the new bid includes.

A. The double bead that you were trying to
replace on either the stucco or the windows.
And the detailing of the.waterproofing that'’s
spec’ed in the specifications.

0. So it’s éaulk and waterproofing.
Waterproofing, is that what some people call
peel-and-stick or Visi-Pane (phonetic) or
self—adhering flashing? .

A. Visi-Pane.

Q. It’s about a six-inch wide strip of putty
stuff?
A, Yes.
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Q. And, sir, you’ve got four dollars and
fifty cents ($4.50) in your trial estimate for
that item, correct, those two items?

A. In the proposal, yes.

Q. Tell the jury, if you would, please, what
you have budgeted as a reasoﬁable amount for

that particular item six months ago.

A, Referring to three—point—seven (3.7)72
Q. I'm asking you, sir.
A. Wrap all rough openings with membrane

flashing and another coat.

Q. And what other detailing is in your June
estimate that is required for a proper
installation of those windows?

A. I submit that this came from ProCon.

This is the way they broke it dowﬁ. So I'm
responding to you and trying to tell you how
they broke down fheir éstimate.

Q. You put your number for how much it would
cost to put. sealant in those windows joiﬁts in
June 2010 iﬁ the yellow column, correct?

A. Correct.

Q. And would that be the caulk at dissimilar
maperials, line 8.1, four dollars and seventy-

five cents ($4.75) a foot?
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A. At 8.17

Q.‘ Yes, sir. Install new caulk details at
all fenestrations and areas of dissimilar
materials. The window is a fenestration,
isn’t it, right? |

A. I believe that’'s correct.

Q. Windows, doors or anything that pierces a
yall is a fenestration?

A. That’s not my terminology. That'’s
ProCon’s, but, yes, a fenestration is a
window.

Q. You price it at four dollars and seventy-

" five cents ($4.75) a foot, correct?

A. I did.

‘0. In addition to the wrap of the opening

that we just saw for a dollar-ten ($1.10) a
foot, correct? So that'woﬁld be five-eighty-.
five ($5.85) a foot.

A. If/that’s what that is, yes.

Q. Compared to the four-fifty (54.50) that'’s
in the detailed window perimeters in the trial
estimate, correct?

A. 4Correct.

0. But we’re not done yet, are~we? Window

head flashing'is also required for a proper
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installation, ié it not? Tell the jury what
you were going to charge for window head
flashing in June of 2010. |

A. Item 7.47

0. Yes.

A, Fifteen dollars and sixty—five cents
($15.65) .

Q. So we’re Up to twenty-two dollars
($22.00) a foot for the top foﬁr feet of a
window, to detail that, as prosed to the
four—fifty'a foot you put in the trial

estimate, correct?

A This is compared to ProCon?

Q. Sir, read to the jury your first sentence
underneath working conditions in the proposal
that you provided to this Court.

A. Beginning with “All work...” ---

Q. Yes.

A. (Reading): “All work'to be performed by
CRW is to be performed without union
affiliation. No applicable minimum wage scale
for publicly~fundéd projects and union-
influenced projects is included in this
proposal unless specified in the contract.”

Q. Why did you dictate to my client that
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there would be no union affiliation in a

repair job on their premises?

AL Every proposal that we send out has this
in it.
Q. You all even operate in the northeast and

you do that too, right?

A. That is correct.
Q. Let’s go to your allowance for the
interior trim and paint touch-up. The jury

heard -on, I think, Monday or so from Mr. Glick
about nail pops. Are you familiar with those?
A. Yes.

Q. And about damaées that can happen to an
interior when a bunch of workers are banging
on the exterior -- nail pops and separating
drywall seams and things of that nature?

A. I'm not -- we do miliions of dollars this
year. In the way you just characterized it,
I’'m not at all familiar with that.

Q. Well, just.in case you’re wrong, sir,

tell the jury what your allowance is for
repair of the interiors'éfter you get through
with pulling out all the windows, pulling out
all the window trims, putting the window trims

back, banging on the studs, repairing the
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rotten studs, pulling out any trusses that
aren’t stable any more. Tell the jury what
your total interior repair allowance in

Defendant’s Exhibit Number 3 is, please.

A. In which of the two?
Q. In -- let’s use -- let’s stick with
twelve buildings so we can be consistent. I’'m

going to ask you about twelve buildings all
afternoon. And that would be your Alternate

A, would include bgildings ten, eleven and

. twelve; correct?

A. Alternate A, yes, sir.
Q. Correct.
A. The general allowance, not including the

allowances for the studs, 0SB and insulation
is $200,000.

0. Sir, I'm asking about your interior
allowance. It’s{the third from bottom line
item in your estimate.

A. Okay, the interior allowance for just the
trim and touch-up as it relates to the windows

is $51,840.

Q. And if we divide that by the two hundred

and sixteen units there -- in other words, if

we forget about the clubhouse and a few other
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places -- if we just divide that by the two
hundred and sixteen residentialAunits, you’ve
allowed $240 per two and three-bedroom condo

for, quote, “interior trim and paint touch-

up.” Correct?
A. That’s correct.
Q. You can’t get your washing machine

reéaired for $240 anymore, can you?

A. I haven’t tfied. Do you want me to
respond to that or are you just ---

Q. If you’re not familiar with the repair
costs of service people, then, -- no, you
don’t need to resﬁond. But if you are, I
wou;d love you to. You can’t get a washing
machine fixed for $240, can you?

A. I have no idea.

Q. So we have seen that your estimates

changed a fair amount, correct? - --

A. You’re characterizing them both as the
same. So you’re characterizing them as
changed.

Q. That’s not unusual for you, is it? I

mean, you testified in a case nearby here
called Bay Club last year, correct?

A. I did.
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0. You provided the same service to the
defendants or one or more defendants in Bay
Club, correct?

A, I don’t believe that’s the case, but I

‘think you’ll remind me.

Q. And you gave a deposition in Bay Club
too, correct?
A. . That is correct.

Q. Ana you produced two different estimates

in Bay Club too, didn’t you?

A. At least.-

Q. And the first estimate, before you were

put under oath, was $567,000, was it not?
A. I have no idea.
Q. Let me refresh your memory, (tendering).

A. This is a proposal from CRW that I worked

on. I don’t have my copy from it, but you

‘handed me a copy that says it’s $567,248.40.

Q.- And the date on that, please?

A. ‘1/21/2010.

Q. And then you were put under oath on
February 16, 2010 in that cése, corréct? 
And I’11 show you the covef page of your
deposition, if you don’t remember the date.

A. Febrﬁary 16, 2010.
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0. And the day after the deposition you
produced a new estimate, after you gofiput
under oath, correct?

A. I did.

- 0. You produced it on February 17, 2010,

correct?

A. I did. C€Can you rhand me a copy of that?

0. And your new estimate totaled $1.8
"Million dollars, almost four times the
-estimate .that you produced before you were put

-under oath,'correct?

Al There is an estimate for -- on 1/21‘f§r
$567,000. There is an estimate on 2/17 for
$1.8 Millién. That is correct.

Q. :And 2/16 you were placed'under oath;
correct?

A. That is correct.

Q. - A three hundred fifty (350) percent

change, correct?

A That is correct.

0. Let’s talk about who Carolina Water-

proofing really is, right.

A. Carolina Restoration and Waterproofing.

Q. Thank you. You, through the company,

L. A. Winman.
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A, C. A. Winman.

Q. C. A. Winman. Thank you. You operate in
four or five placeé across the east coast,
correct?

A. More than that. C. A. Winman, Iné.,

C. A. Winman.

Q- And each of those is a different company,
correct?
A. That’s, correct.

Q. And you all weren’t in the Carolina

market very much about five years ago,

correct?

A.v We were licensed, but we were not in the
market. - |

0. You weren’t really doing business here,

were you?

“A. We. were not.

‘0. 'So y’all went out and bought a company)
right?

A. A friend of mine retired and I bought his

~company.

Q. And that company 1is commoniy referred to
as CRW? ‘

A. That’s correct.

Q. And for the first couple of years your
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friend -- is it Herb? The gentleman that sold
it to you? |

A. Robert.

Q. Robert? He ran the company for you the
first couple of years, correct?

A. There was an agreement, yes.

Q. And you didn’t actually become the
license holder'for that company until about
Mafch of 2009, correct?

A. Not that company. You may be right.

Q. - And he’s no longer there, correct?

A. He currently is no longer.
Q. His daughter Sarah is no longer there

either, is she?

A. I'm not sure why that’s pertinent, but

that is correct as well.

Q. Nobody’s there anymore, .are they?
A. That isn’t correct.
Q. Carolina Restoration has no employees,

does 1it?

A. That is correct.
Q. I'm sorry?
A. That is correct.

Q. Carolina Restoration has no employees,

correct?
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A. That is correct.

Q. You keep it in place purely for liability

purposes, correct?

A. That is correct.
Q. It’s a corporate shell for you, correct?
A.  That 1is correct.

0. And you keep it there so you don’t have
liability for restoration prdjects, correct?
A, No. I have no liability either way, but
that’s not it.
0. Do you deny telling under oath that yéu
keep the corporate shell, CRW,.in place to
insulate the parent company from liability
from beingAsued for.repai;s?
A. I don’t believe that’s what I said; but
I'm sure you will show me.
0. Sir, I direct you to page ten, -please
(tendering) .
A. This has notes in it.
Q. it has what’s been what, in legal terms,
are redactions, sir. And, yes, you afe. And
on Page 11, Line 7, you were asked:

“Okay, so your answer is yes, just
to protect yourself from lawsuits'and exposuré

to litigation on repair projects. You set up
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CRW to protect the parent compan&, right?”
Answer, “We bought CRW, and, yes,

we’re using it,” correct?

A, That part is cofrect. Your characte;iza—

tion of why we need to be insulated is

incorrect. On repair projects, the actual

cause is mold and the fact that you can’t buf

insurance for mold. That’s the'exposure; not

the'restoration projects.

0. Sir, CRW now has no employees with either

CRW or C, A. Winman. is it C. A. Winman?

Neither one of them, whatever they are -—-

neither one of them have employeeslin South

Carolina, correct -- based in South Carolina?

A, We have emﬁloyees that live in South

Carolina. Our office is in North Carélina.

0. Afe those employees your dad and Simpson

Bay Publications? _

A. I doubt it.

Q. And, sir, you’'re, in part, proposing

what’s called a cut-and-paste for this. repair

"job, correct? You’re not removing all the

stucco.

A. I'm removing all the stucco on the faces,

but not all the faces. That’s correct.
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Q. It’s referred to in your industry as a
cut-and-paste job, correct?

A. That’s not what I would cdnsider a cut-
and-paste jbb.

Q. CRW did do severallreclads, stucco
reclads in Myrtle Beach before you bécame the
license holder for CRW,. correct?

A. Before we‘bought it, while Robert was
there? I’m not sure what time frame you’re
talking about.

Q. Whiie your parent company ownedvit but
before you became the iicense holder. For
instance, between app;oximately January of
2007 and Mqrch of 2009, your company was
involved in three Myrtle Beach projects, some
of which were stuéco reclads, correct?

A. ' I'm sure that we were, but I can’t £ell
ybu which ones. |

Q. None of them were cut-and-paste jobs,
were they?

A. That part I know is correct.

Q. You are the license holder for both the
parent company and CRW, correct?

A. Correct.

Q. In other words, you have the construction
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. license, correct?

A. That is correct.
Q. You are the person that the state looks
to -- at least this state looks to -- to

ensure that construction projects go properly,

correct?
A. Correct.
0. And we know what happens -- after this

week we know what happens when construction
projects don’t go properly, correct?

A. Correct.

Q. -You get the kind of damage that you
yourself have seen at Twelve Oaks, correct?
A. They have damage out there.

0. And you are the only license holder for
CRW, correct?

A. Currently, I believe that is correct.

Q. But you don’t go to job sites, do you?
A. In general,‘I don’t. At lunchtime I went
down the street to a job there.

Q. In genexal, the license holder, the bne
that’s supposed to make sure that the South
Carolina Code of Laws reléted to construction
are adhered to on every Winman and CRW job

site, doesn’t go to those job sites, correct?
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A. I dO not go the job site on a regular
basis.

0. What’s the design pressure rating of the
windows in your proposal to place into Twelve

OCaks, please?

A.. I do not know.
Q. I'm sorry?
A. I do not know.

Q. Well, then how do you know they’re

building .code compliant?
A. Because I sent the Specificatiohs to the

supplier and told them this is what we had to

meet.
" 0. You relied on the supplier to calculate

-the wind zones that usually engineers or

architect calculate?

A. Yes.

Q. You don’t even know what they calculated
or what the rating is of the product, but

you’re proposing to put them in my client’s

buildings?
A. I am.
0. Are you aware cof how important design

pressure ratings are for windows in coastal

South Carolina which are called hurricane
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prone regions?

A. Sir, we do window réplécements in south
Florida. 8So I am familiar with that. I'm
also familiar with the requirements here
compared to the requirements down there.

As to the specific question, I am not going to
be able to téll you the window on this | |

specific case without reviewing the file.

Q. Well, let me ask ydu this. Did he at

least specify for you different window
products for -zone five on the buildings than

to zone four of the buildings?

A. I do not recall.
Q. Tell the jury what a zone five is?
A. I do not know.

0. You what?

A. I do not know.

Q. You do know that zone five has a
different design pressure rating requirement
in the state of South Carolina, do you not?
A. No, I can’tlsit here and testify under
oath that I do. - |

Q. You’re not going to warrant any of the
areas that you don’t do work on, are you?

A, Are we switching subjects, or are we



10

11
12
13
14
15
16
17
18
19

20.

21

22

23
24
25

Mark T. Teseniar ¢t al v. Fenwick Plantation LLC et al 400
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

still with windows that I’m not doing?
Because I'm doing all the windows on buildings
one through nine.' And if I'm not doing nine

through twelve, I’m not warranting those

windows.

Q. Sir, you suggested to this jury that
buildings ten, eleven and twelve, in your

opinion, don’t need work; correct?

A, I've not seen any evidence that they need
work.
Q. You’re not going to provide my clients

with any warranty on these buildingé that

you’re saying to the jury don’t need work, are

~ you?

A. No, I'm definitely not going to warrant é
building I'm not doing any’work on.

Q. And CRW doesn;t typically have jobs of
this size, does it?

A. I don’t believe that'’s correct.

Q. In 2009, they had thirty-five to sixty

jobs and grossed between six and eight

million, correct?

A. That sounds reasonably close.

Q. That works out to $172,0QO per job, does

it not?
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A. Yes. If you did the math, yes. 1It’s
better to average overall a hundred forty

thousand than we did last year we did a seven

‘million dollar job.

Q. Sir, your firm has a web pége, does it
not?

A, It does.

Q. And your firm quotes with approval on

.your. web page and has for some time a quote

that your firm calls, quote, “John Ruskin’s
famous advice\from Engineering News Record,
March.29, 1984,"” correct?

A. That is correct.

Q. And that quote that you put on your
website for evefybody in the construction

industry and .otherwise is, as follows: “It is

unwise to pay too much. But it’s worse to pay

too little. -When you pay too much you lose a
little money and that is all. When you pay
too little you sometimes lose everything,
because the tﬁing you bought was incapéble of
doing the thing it was bought to do. The
common law of business balance prohibits
paying a little and getting a lot -- it can’t

be done. If you deal with the lowest bidder,
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it is well to add something for the riskvyou
run. And if youAdo"that, you will have enough
to pay for something better.” Correct?

A. In this case you’d be adding five million
dollars. But, in general, I put it on our
website and think people should consider it
before they take a low bidderp

Q. You’ve warned people to be careful aboﬁt

taking that lowest bid, correct?

A. I did.
0. Thank you, sir.
THE COURT: ~ Mr. Anderson?
MR. ANDERSON: Thank you, Your

Honor.
REDiRECT EXAMINATION
BY MR. ANDERSON:

Q. Mr. Pusheck, what you did in this case is

. to compare an estimate of repair and also a

proposal. Is that correct?

A. That'’s correct.

Q.l You did not do a forensic analysis of the
buildings.

A. Not a complete forensic analysis in any

stretch of the imagination, no.

Q. In fact, you relied on the report of the
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plaintiff’s expert in deriving some of the
information that. you used in preparing the
estimate.

A, Right. Plaintiffs typically try to tell
you everything that’; wrong. So they’ré a
good place to start if you're lqoking for
everything that’s wroﬁg.

Q. Okay. NOQ, the -- do you still have the

June 2010 document in front of you?

A. It doesn’t have an exhibit number. This?
0. fes, the one witﬁout the exhibit number.

" A. Yes, sir.
Q. Can you tell us ho@ that was prepared,
please?
A. ProCon sent me and I haven’t counted, but

I'll say it’'s almdst thirty pages of anv
estimate that they‘provided. They were hired
by the other side, to try to isolate, first,
tHeir client and then find out what, if
anything, I had to question about this.

Should ﬁhe other éide -- SO0 my side, I could
say all right, here’s ﬁhe.damages, or do wé
look at it to see if they were inflatéd or if
I disagreed with ényth{ng. So the first fhing

I did -- and I do this often, is I try to
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conduct the review the way the other side
thinks, as opposed to qut giving them my
side. I try to get at their side and use all
of their terminology and try to go line-by-
line so that there’'s -~ if you get to the
issue and get where the two sides can talk,
they’re talking on somebody’s home field. And
that’s what this first approach was. Ali of
this terminolégy is Mr. Gallagher’s. 1It’s not
the way I estimate. 1It’s a different way.

I'm not sayiqg it’s right or wrong. So the
first thing I did was try and take what I do
exactly at his method. And I was trying to go
line-by-line, being conservative, but see
where the big bucks were. And that’s what
that approach was.

Q. And so you were trying to -- you were -
comparing prices or, excuse me, take-offs?

A. I wasn’t doing a take-off. I used his
scope first. And I was Jjust going tﬁrough and
seeing 1f i could qutify, in a budge£
environment, the numbers and where the
disputes were.

Q. Was this ever intended; or the bne that

you have in front of you dated June 2010, ever
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intended to be a proposal as a fix?

A. No, not from my viewpoint. I had assuﬁed
it was for Mr. Gallagher’s. But mine was
here’s something, put the numbers ‘down, see if
you can figure out where you guys disagree.
Q.. And that June 2010 document was your

first attempt to do that.

‘A. It was my only attempt to do it. From

there on, I just weﬁt with the way that I
provide proposals and turned thém into
proposals and said this is what I will charge
you. If you accept it,‘I will do the work.

0. Your current proposal addresses more than

just stucco.

A. "~ It does.

Q. And- for the jury’s benefit, that proposal

would be balanced against the $15 Million

dollar proposal from Mr. Gallagher at ProCon.

Is that correct?

A. Yes. It’s a difficult balance, but, yes

-- the answer 1is yes.

0. His total-fix proposal is $15 Million.
A. It’s $15 Million.
0. And your total-fix proposal minus the

HVAC or the non-building envelope issues is
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the $4.9 Million.

A. Excluding the roofing as well. But, yes,
it is.

Q. Now, Mr. Lucéy seemed concerned that you
were excluding environmental fiies. In the

$4.9 is there, have you included environmental

remediation or reformation of the building?

A. In the projects that he made reference

to, we’ve done Beach Club to Seamont Towers,

four projects deep in Myrtle Beach. And the

mediation -- mold mediation in all of those

cases is done by spraying fungicide from the

outside. -We’ve not had one incident in five
million dollars -- in Myrtle Beach, of that.
And none of those -- those all had similar

damage to what this did. They were partial,

not full replacement stucco. In the project

I referenced before, the four_million dellar
job, that had substantial active leaks
throughout the property. We completed it with
no interior damage reported to us of any kind,
and no interior mold damage . So I have the
spraying of the fungicide. That’s what it
sounds like. You take the insulation out.

You see the mold. You spray it. You wait,
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If’s tested. You’re done. You move on. It’s
not expensive. It’s not what mold used to be
many years ago where they éome in and put in
complete servos and black mola and all that.
We don’t find that in this environment. I’ve
never seen it.

Q. Now, are the stucco accessories and the
HardiPlank accessories included in your $4.9
Million?

A. They are.

Q. Now, would you have ever put up the June

2010 numbers as a serious proposal for your

company?

MR. LUCEY: Objection. Leading.

THE COURT: Rephrase your question.
Sustained.

MR. ANDERSON: ) Thank you, Your
Honor.

REDIRECTvEXAMINATION CONTINUED
BY MR. ANDERSON:
Q. Was the June 2010 exercise énd the
numbers‘that you produced on that in any way
intended to be set out as a proposal to the
client?

MR. LUCEY: Objection. Leading,
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Your Honor.

THE COURT: ARepﬁrase your question.

MR. ANDERSON: I’1l move on, Your
Honor.

REDIRECT EXAMINATION CONTINUED

BY MR. ANDERSON: .
Q. Now, when CRW does a job, your responsi-
biiity for "that 5ob is to the company.. Is
that not correct?
A. Yes.
Q. And so any liability for mistakes that
might occur, any accidents that oécurred and
so forth, still rests with CRW. A
A. Yes.

Q. If, in fact, CRW were to be liable on the

job for some type of injury to my client.

A. Yes, right.

Q. And so when you talked about béing

insulated from liability, what you’re actually

talking about.is something that CRW does that

would affect C. A. Winman’s responsibility.
MR. LUCEY: Objection. Leading.
THE COURT: Sustained as to

leading.

REDIRECT EXAMINATION CONTINUED
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'BY MR. ANDERSON:

Q. Could you explain to us what you mean
when you say that CRW was set up to limit
liability?

A. The -- ten years ago when EIFS, most of
your synthetic stucco, EIFS, first hit in the
Carolinas, the lawyers, tort reform and
everything, everybody was.suing evérybody over

it. And you couldn’t buy insurance for that

work and for mold. And so Winman is a

successful company and we do work in this
environment. So we were not insulating
ourselves from failure to perform our
liability. We can’t buy insurance for mold.
No one can. Insurance companies won’t touch
it. The lawyers love it. And tﬁat’s what I'm
talking about.

What the other gentleman failed to
outline to all of us is that I had included
payment of a performance bond in the proposal
for CRW. 1I’m personally liable in the event
that they sign this proposal and pay ﬁhat
bond. I’m not insulated in any way 1in the
event that this is not performed in accordance

with the contract..
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What the company is set up for is to
insulate us from an exposure that’s turned

very litigious, and we can’t buy insurance for

it.

Q. On what line item is that bond?

A. Well, the bond is on -- is the third item
down in both -- on both pages, $35,000 if they

want to pay the performance bond for buildings
one through nine and $61,500 for Alternate A,
buildings one through twelve. And the way
that works is the? pay the performance bond,
and if they make a claim against CRW, the
bonding company steps in. The bonding company
has my personal guaranty, my house, my kids,
my kids’ kids.

Q; Now, in the determinatién of windows and
other portions of the building, you were to
rely én the engineer that is hiréd.

A. That is how we get to the permit from the
specé, is the engineer.

Q. And the firms that you windows from and

that commercially produce windows, they have

engineers on staff. 1Is that correct?
A, That’s correct.
Q. And so it’s not unusual for any large

1260



10

11

12

13
14
15
16
17
18
19
20
21
22
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC ct al 411
’ Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

project for a fequest to go out to a window

company, say like Andersen or something like
that, to then prepare a proposal for a
schedule of windbws that would be acceptable
in your environment.

MR. LUCEY: Objection, leading,
Your Honor.

THE COURT: Yoﬁ need to rephrase
your questidn, Mr. Anderson.

REDIRECT EXAMINATION CONTINUED

BY MR. ANDERSON:
Q. What’s the normal procedure used in

ordering windows?

A. In ordefing them or in prgparing a
budget?

Q. I'm sorry, in preparing a proposal.

A, The engineer isn’t going to provide --

the engineer is not involved in providing you
all the details until afteriyou'ie the
successful bidder on the contract. Window
manufacturers have in~house'people and that’s
all they do every day. You call them up. 'You
send them the spec. You tell them where you
are. And they prOQide budgets - of the windows

that are going to meet the spec.
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Q. Whét's the largest project that your
company or any of your companies has
performed?

A, I think I testified before that it was a
little over twenty million.

Q. ~And what did that involve?

A, ' It. was the exterior stucco on a high-rise
in South Florida which is slightly different
constructiqn. It was in litigation. It was
ﬁerrible, We actually pinned all the existing
stucco and put a new STO system over the
entire thing with a twenty-year warranty.

Q. Whgn you say “high-rise,” what size
building was it?

A. I believe they were forty-three storied
apiece. |

Q. And how many buildings?

A. Two. |

Q. ) Any other buildings, other than the two
towers?

A. AS a part of the contract, we did the
plaza that shared all -- everything, and the
parking garage that was associated with the
buildings.

0. Thank you. R
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THE COURT:

MR.

LUCEY:

Mr.

Lucey?

Briefly, Your Honor.

Madam court reporter, may I mark this. as the

next exhibit, please?

COURT REPORTER:

Plaintiff’s

Exhibit 24 for identification.

RECROSS EXAMINATION

BY MR. LUCEY:

Q.

Sir, I'm handing you Exhibit 24 which 1is

the document that you prepared, ‘correct, in

June of 2010°?

A.

0.

" That'’s right;

'>This is the one we referred to earlier

with the C. A. Winman column in yellow with

your numbers?

A.

That’s correct.

MR.

LUCEY:

Your Honor, .at -this

time Plaintiffs would move Exhibit 24 into

evidence.

MR.

’would object

24.

THE
Is that

MR.

ANDERSON:

at this time.

Your Honor, we

{BENCH CONFERENCE)

COURT:
correct?

LUCEY:

1263
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THE COURT: = Plaintiffs’ 24 into
evidence without objection.

MR. LUCEY: Thank you.

(SO ENTERED AS PLAINTIFF’SAEXHIBIT 24)

RECROéS EXAMINATION CONTINUED
BY MR. LUCEY: .
Q. Thoée Myrtle Beach jobs you just
testified about, they haven’t gone so well,
have they?
A. Why is that?
Q. One of those jobs was with Kaiser

Troutman, correct?

A. That’s the engineer. They weren’t the
piuﬁbers:

Q. You’ve been called back on that ﬁob,'have
you not? |

A. Which broject ére you talking about?

Q. Is it Beach Club Thrée that Kaiser

Troutman was on?

A, We’ve done several jobs. Beach Club
Three was in litigation.

Q. And just so the jury’s absolutely clear,
Exhibit 24 that just got entered in evidence
was printed off of your computer, correct?

A. This copy wasn’t, but I printed -- I sent
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this electronicaily to the coun;el, yes.

Q. It’s'your'work product, correct?

A. Yes.

0. Tell the jury what the very last nuﬁber'
is under the yellow column on the last page

under the name C. A. Winman.

A. $9,528,782 dollars.

- Q. Thank you, sir.

THE COURT: - You may step down. You
are now free to leave the court rdom.r

THE WITNESS: May I.take théseé

THE COURT: You may .take your items
with ?oﬁ.

(WITNESS STEPS DOWN)
THE COURT: Call your next witness.
MR. ANDERSON: - Your Honor, we

have another witness by deposition, Tacy

. McGinty. -

THE COURT: Your ﬁonor, we have
another ﬁitness by deposition. It_wodld»be an
appropriate time for us to take a break. Mr.
Foreman, do you wish to take a break?

THE FOREMAN: I believe so.

THE COURT:  Please rise for the

jury.
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THE COURT: Please be seated. Call
your next witness, Mr. Anderson.

MR. ANDERS@N: Your Honor, at
this time, we will be publishing by deposition
the testimony of Tacy McGinty. And Lisa
Reynolds will read Tacy McGinty and Ms. Mahon
will read the questions.

THE COURT: Thank you. If you will

Vjust.state'your name for the record and spell

your last name, please?

MS. REYNOLDS: - My name or the

deponent’s?

THE COURT: Your name.
MS. REYNOLDS: Lisa Reynolds.
THE COURT: . And, Ms. Reynolds, do

you swear that you will accurately state what

is contained in the deposition?

MS. REYNOLDS: Yes, ma’am.
THE COURT: Thank you. Ms. Mahon?:
MS. MAHON: Thank you, Your Honor.

~ TACY MCGINNIS, (via deposition}),
being duly sworn to tell the truth, the whole
truth and nothing but the truth, testified, as
follows, (reading):

Q. It sounds like originally there was a
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company called Summit Contractors, and then at
some point a new company came into existence.

THE COURT: Please tell the Court
what deposition you are reading.

MS. MAHON: Tacy McGinty, Your
Honor. 1It’s M—C—G—I—N—T—Y. First name is
T-A-C-Y. |

THE COURT: And do you have a copy
of the deposition to éivé,the court reporter?

MR. ANDERSON: Your Honor, I
believe they are actually five volumes of he;'
deposition filed with the Court.

THE COURT: = Thank you. You may
continue. ‘
(Reading of deposition resumed)

Q. It sounds like originally there was a
company called Summit Contractors, Inc., and
then at some pecint the new company came into.
existence called Summit Contractors Group.
Does that soﬁnd correct to you?

A. Yes, it does.

Q. When did you begin employment with either
of those two Summit entities?

A. It started in January of 2000.

Q. And which of those two entities would
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that have been?
A. Summit Contractors, Inc.

Q. Okay, and with whom are you employed

today?

P
A. Summit Contracting Group.
Q. So at least, as you sit here today

reflecting back, would it be fair to say that

Twelve Oaks/Fenwick Plantation would be the

‘only construction project that you had

supervision'duties in that haé become in a
lawsuit? 1Is that;fair?

A. I wquld use the word management duties,
not suéeryision duties.

0. All right. ©Now, I’11 say the same
qUestiQn, but management and/or sdbervision.
duties?

A. Correct.

Q. Okay, and I think I understood what your

distinction is between those two. But would
you tell me what your distinction is between
those two to make sure I understand it
correctly, between project management and
project supervision?

A. I consider project supervision the hand--

on day-to-day management of the project.A And
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I consider project manager the -- dealing more
with the business end of construction.

Q. Okay, does the project manager supervise
the supervisors?

A. Yes, they do.

Q. Tell me a little bit about your back-
ground? Where are you from?

A; I'm from St. Petersburg, Florida.

Q. . Okay, and tell me a little bit about your
educational background, please.

A. I graduated from‘high school in St.
éetersburg. I graauated from college from the

University of Florida.

Q. Okay, and what was your degree in?
A, I got a degree from the College of
Architecture.

Q.. Okay, and what was ybur degree?

A. Design.

0. Okay, architectural design?
A. Architectural and interior design.
Q. Tell me what yéu mean by interior design. 

Are we talking about selecting window
treatments to go with sofa fabric, or are we
talking more about laying out offices and

floor plans for apartment buildings and high
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rises, that kind of thing?

A, It was doing basically interior space,

planning, drafting,>the_whole works in that.
Q. Okay, did you have any classes that
actually dealt with construction or design of
buildings, the structures of the buildings?
A. Yes, we did.

Q. How many would you think.you had in that?
A. Five. Four or five.

Q. All right, what yearEdid you finish? -

A. "83, 1983.

0. Have you gotten any formal education or

training since finishing the University of

Florida?
A. No.
Q. And where you go to work after school?

A. Where?

Q. Yeah, where or what? I guess Combine the
question to save time.

A. I went to work for a job -- for a company
in Tampa called Design Concepts.

Q. Okay, what sort of work did they do?

A. They did space planning, architectural
renovations of buildings.

0. Okay, and just so you kind of kndw where
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I'm going -- and, again, I'm trying to save

time, we’ve got a lot of lawyers. I don’t
need even know, but I'm going to try to come
around. I’m going to try to divide the world
into things that dealt with just tﬁe inside of
the building and the world that ---

A. Okay.

Q. Bt deals with the outside of buildings.
And I'm talking aboﬁt‘the exterior wall
aséemblies and the 'skins, weatherproof,
waterproofing and thén, of course, both. Was
your work in 1983, at the Tampa Design, was
that exclusive inside?

A, It was exclusively inside.

Q. And how long Qere'you there?

A. Probably two years.

Q. Okay, and where did you go after that?

A. Where did I go?

Q. Right.

A. I moved tovNew‘York City and I worked for

J. Garden Clark.

Q. Okay, what was your position?

A. I did building renovations and rehab on

the interiors.

Q. Okay, inside only?
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A. No, I did some exterior work.

Q. Okay, what kind of work was that?

A. What I did up there was I would take a
lot of the public épaces, the lobbies, thé
exteriors, and redesign them.

Q. Okay, was that cosmetic changes only, or
did it also have to do with ---

A. It was not structural. 1t was, I meah,-
it was cosmetic. It was not structural to the
building, but it was structural in the fact
that it was construction. -

0. Okay, did you involve the ‘moving or
changing the actual cladding of the plane of

the building that resisted weather?

"A. At the entrance, it would have.

Q. And would that be like reﬁoving -- if it
had é marble slab veneer, you’d put some other
bit of veneer on it?

A. Correct.

0. Was it deeper than»that?

A. Correct, it was pfobably about that deep.

Q. Okay, and how long were you in that

" position in New York City?

A. I was at that company for two years. And

then I went to another company, J.S.C. Design
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and did the same type of work.

Q. Okay, was that also in New York?

A. It was also in New York City.

Q. We're getting close to 1990. Does that
sound about right?

A. Yeah, we’re getting there, aren’t we?

Q. Yeah. Where did you go after that?

A. After that I went to —-- i went from there
to Atlanta, Georgia, and I worked as a |
creative writer for a company called Mode,
M-o-d-e.

Q. What kind of work did they primarily do?
A. We designed ali fhe interior optical
shops th?oughout the Unitea States. It was
very specialized type bonstruction.

Q. All right, that --

A. It was purely interior furniture-type
work.
Q. Okay. .The companies in New York, where

you were in the management structure?

A. I was a designer.

Q. Did you have any construction éupervision
responsibilitieé?

A. I oversaw construction, yes. I did for

the projects I had-designed in a design
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capacity over installation and so for?h.

Q. Okay. When you guys did -- I'm going to
limit it to New York City. When I say “you
guys” your company -- was your role in that as

design professionals, or was there a general

-contractor of both?

A, Design professionals. We hired general
contractors or we helped the owners of these
buildings hire the general contractors to do
the work.

0. S0 it would have been in the traditional

contractor/owner/design professional

relationshib?
A. Correct.
Q. In your firm -- you were already solely

.in the design professional role for New York

City projects?
A. Correct. )
Q. All right. How long were you at Mode?
A. Maybe two years.

Q. And where did you go after that?

A. I worked for a company called Paul Davis
Systems. There had been a flood in Crystal

River, Florida over about ninety ~- I think it

was about -- just ballparking, a hundred
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twenty units.

Q; Okay.

A. And I was put in charge of renbvating or
rehashing, I shduld say, after the storm that
came through.

Q. Okay.

A. And that was in 1992.

Q. All right. How long did that work last?

A. That was one year.

0. There’s a company I’'ve run across.called
Paul Davis Restorations. Is -that related?

A, Yes. Yes, it ié. |

Q. Where were you in the matrix structure of

that with regard to the work that was being

done? Were you a superintendent?

A. No.

Q. Project manager type?

A, I wés the éroject manager on that
project.

Q. And that would have been on the general

contracting side of versus the ---

A.  That was on the general contracting side.
Q. Versus the design professional side?

A, Yes, the general contracting side.

Q. And I realize some of-my questions are
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going to very pfedictable, but if you’ll try
to bear with me .and let me finish just for the
benefit of the record, what did you-do after
Paul Davis?

A. I went to work for Cameo Homes in
Gainesvi;le, Florida.

Q. That sounds like residential single

family.

A. I was a superintendent.

Q. And it indeed was residential single
family?

A, Indeed, residential;

Q. Detached? You’ve got to say detacbed,
right? |

A. Single family, detached.

Q. And were you a superintendent?

A. Yes.

Q. All right. And what kind of market were
those houses- in as far as price range, size or
however you want to characterize it?

A. Probably about $125,000.

Q. Were these slab, on grade or crawl space?
A. Slab and grade. |

Q. What was the predominant type of

cladding?
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A, T-111.

Q. So all spec homes, or would you buy your
lot and agree to do it and we’d build it for
you?

A, It was a combination of spec homes and

homes that were pre-purchased. And I built

for the owners.

Q. This was part of, I guess, new develop-
ment, new neighborhood kind of situation?

A. Yes, it was a neighborhood. And I built
in a neighbofhood.

Q. Was the p;oject’s vertical construction
at least prior to'your coming on board with

Camec Homes, or were you involved in the ramp-

up?
A. No, they were under construction when I
came in. I just -- people were already living

in the community.

0. Percentagewise, for the build-out for

" this neighborhood, what percentage do you

think that were finished -- had finished homes

when you came on board?

A. Probably only about two or three percent.
Q. And how long were you with Cameo Home?
A. About a year and a half.
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Okay. And were you in the same position

the entire time?

AL
Q.
A.

0.

Yes.
Where did you go after that?
Birmingham, Alabama, Myrick and Batson.

All right.. Let me go back up to Cameo

first. Was all that work, excluding maybe

punch lists, done by subcontractors?

A,
Q.

superintendents under you,

Yes.

And did you typically have assistant

or was there Jjust a

superintendent supervising the construction?

A,

Because of the size of the community

there were two superintendents -- myself and

another guy, and then we had two laborers more

I would say than assistants wbrking for us.

Q.

Okay. So as far as the eyeballing of the

subs’ work it would have been you and the

other superintendent at Cameo Hcmes?

A.

Q.

A.

0.

Correct.
I've forgotten the name, I’m sorry.

My name?

"No, the name of where you went after

Cameo Homes.

A.

Myrick and Batson.
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0. Okay. What. kind of business were they?
A. General contractgrs.

Q. Okay. At this point had you left the
design work for good, at least ﬁp to today?
A. Absolutely.

Q. What kind of work did -- and that was
Birmingham, I believe you said. What kind of
work did Myrick and Batson ~- what kind of
projects did they havé?

AL ‘We builtjchu;ches, primarily.

Q. Okay, churches and ---

' A; Churches and pre—Commércial~work.

Q. All right. Did the Myrick and’Batson
involve any residential'multi—family at all?
A Yes, ﬁhey did. At probably the last few
months I was there, I was Working on |
townhouses.

Q. Okay, why did you leave Myrick and
Batsoné |

A. We moved back down to -- we moved.to

Jacksonville, Florida..

Q. Okay, what did you do at that point?

A. I mean, 96?2
Q. Ckay.
A, Then I went to work for John Stokes.
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All right. Is John Stokes a person or a

company or both?

A.

.

g

L @

A.

0.

_ Both..

Okay, what kind of>éompany‘was that?
It was a construction company.

All right, what type of construction?
I built churchesy

Okay, how long were you with John Stokes?

:A ‘year, year and a.half.

Okay, and what was youf position there?
Project manager.

Was project managerhalsd:your position at

Myrick and Batson? -.

A,

AL Yeé,lit was. .
0. \,Allﬂright! why.did'you legve‘John Stokes?
.Ifdidn’t>care for the work.

Q. ‘Okay, where did'yﬁu go aftef that? -
Y Where did i go? I Qent to Price -- Price
'ConstruCtién.‘lYeah;

0. And-when did that project end?

A. 799, |

0. Okay;'whe;e did you go next?

A. Summitt |

0. Okay, that’s where I was headed.

A. There we go.
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Q. All right, were you the superintendent
for Price Construction? |

A. No, I was a project manager.

Q.' It sounds like.that it at least involved

construction of two of the four walls. to the

new roughing building of the old model, right?

A. .All four. It was literally split. We
demolished probably 90 percent of it and
rebuilt all of the underlying. -

Q. All right, what is your current title --

employment title?

A. Project manager.

0. And what was your initial. position with-
Summit?

A. Project manager.

0. Have you been basically in that-title

position the entire time you’ve been with the

two companies?

A. No. A : ‘
Q. Okay, what else were you?

- I was a senior project manager and a vice
president.
Q. How long were you a senior project
manager?
A. Two or three years.
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0. And then how long were you a -- you said

a vice president?

A. Yes.
Q. Okay?
A. One or two years.

Q. I assume that was after the senior
project manager? |

A. Correct.’

Q. So it sounds like you went up the chain
and then came back down the chain? |
A. I left for two years. :

0. Okay, when did you leave? I knew this

-wouldn't be easy. I.-thought I was home free

at this point.-

A. I believe iﬁ 2006.

Q. Okay, where did you go?

A. I didn’'t work for awhiie, and then I went
to work for Group Four Properties.

Q. Okay, what was the reason'you leftv_
Summit?

A. I mean, I just decided I wasn’t going to
work any more.

Q. Okay, how long were you not working?

A. Probably about a year.

Q. And then you went to Group Four?
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Group Four Properties.

. What kind of work was that?

Developers.
Okay, and what was your position?

I was the vice president in charge- of new

development and construction.

Q.

All right, what kind of development did

Group Four do?

A.

0.

Multi-family.

Okay, similar to Twelve Oaks?

‘Correct.

Okéy, héw long*Were you with Group Four?
About a year.

And'£hen did you go straight from tﬁére
to Summit? |

Summit.

Is that a “yes?”

Yes, I went back to Summit in, I believe

it was May of '08.

0. I guess that means you left on good
terms? |
AL Correct.
"Q. . They wanted you back?
A. Correct.
0. Tell me‘what not onsite Qork a project

1283




10
11
12
13
14
15

16.
17

18
19
20
21
»
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 436
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

manager would typically do -- what kind of
things?

A. Write contracts. Sometimes we’re
involved in writing owner contracts. When I
say “contracts,” I mean subcontracts,

scheduling submittals.

Q.A~ Submittals, are we talking'abput proofing
" bids? - : ' : /
A. No.
0. Awarding contracts?
-A. . Awarding contra;ts to subcontréqtors.

Writing that contract, fhen getting the-
submittals fogethér to submit to the architect
or engineers. »

Q. Okay, and as far as the approval of
payments to sqbs and the,cutﬁing of checks,.I
assume someone élse cdts the éhecké in thé
accounting department? |

A, Rigﬁt.

Q. But is the p;oject manager a person
that’s got to check off or officiate that
process?

A. The project managers approve the pay

- applications submitted by the subcontractors.

Ql Okay, take me through the process by
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which after a subcontractor completes whatever
portion of his work is needea to be completed
to get paid for that portion of the work,
whether it’s an intermediate stage or final --
take me through that -~ what he does and thé
process he goes through when he gets his
cﬂeck.

A, We have a probess where they submit.
They’re given a date to submit their

invoicing. * At that point.I’11 -- if I haven’t

" seen, 1f.I haven’t been to the site at that

time or I need verification, I would call
their éuperintendent and ask what percentage

complete 'is the subcontractor.

Q. I'm sorry to stop you. But are your

subcontractors typically of the type that
they’re going to have aﬁ invoice submitted
from some home office somewhere and it goes
straight to fhe project manager? Or is that-
something they give a gﬁy in a trailer -- the
superintendent on' the jobsite?

A. No; 1t’s submitted to me.

Q. Okay.

A. Or it’s submitted to Summit.

0. Okay, so it bypasses the guys on the
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site?
A. Correct.
Q. Okay, all right, and then if I understood

your testimony, if you had been on site

recently enough and you feel comfortable that

“the amount of work would be satisfactory, you

don’t need to contact the supers, or do you

always contact the supers too?

A. Usually, I contacted the supers to

discuss it.

Q. And was that process documented in any
way? | |

A. No.

Q; And éssuming évérything is filed, what

happened next? .
A. Then after that, I do my payment of an
application ‘to the owner. ‘ ‘

Q. . Okay.

"AJ And I date -- and based on his invoicing,

I’11 bill the owner.
0. Okay, what,if a contract calls for an
architect to sign off? How does that

integrate with what you’re saying?

A. The payment application that I produced

with the breakdown of all the trades and then
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submitted to the owner, the architect and
whomever else the owner needs that neéds.to
see it.

Q. Okay, and'then if the architect siéns off
on it, what happens next, or whoever else
needs to approve it approves ité

A. Correct.

Q. What happens next?

A. Then we'’re paid.

Q: Are you wanting to gét that approval
before you‘apprOVé the check going to the
subs?

A. Yes.

Q. Okay, the approved payout to the owner
that goes to the architect or whoever else may
need that approval, such as a bank or
whatever, daes that come béck to the projeqt
manager, or does that bypass the pfoject
manager and‘go'straight to accounting?

A. Well, -once my pay application is
approved, it goes to accounting and we wait
for the check.

Q. Okay, and the check goes to them, and
then what triggers tHem to pay the sub?

A. Correct.
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Q. Okay, then these -- the requests for
payment you’re talking about are the AIA

documents. Was it 507? Do you remember the

number?

A. Probably.

0. I never remember it. But is there any
other documentation of approvals of work at
Summit that is an ectual document that says
we’ve looked at the sub’s work and it’s
satisfactory? Are there superintendent
reports or anything_like that separate?

A. No.

0. Okay, so it seunds like the only

‘documentary evidence that somebody from your

company has approved the work of any
individual subcontractor is going to be the
AIA request?

A, I guess.

Q. I said it wrong. G702, 1is that'the only

~document that you’re aware of that evidences

your company’s approvel of the subcontractor’s
work, are these G702 AIA fequest for payment
documents?

A It’s what we paid the subcontractors

from.
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Q. Okay, if I were to look at a construction
file from your company would I expect to see,
as a normal course of business, any other
documentary evidence of approval of work,

other than these G702’'s?

A, G702 is not a subcontractor approval. It
is a submit. It is a payment form to the
owner.

Q. Right. But that’s a repreéentation to-

:the owner that the work has been completed

satisfactorily, correct?
A. Correct.

Q. And I'm asking is there anything else

- that would do that, or anything similar to

that by way of saying a subcontractor’s work
was complete to séme degree or stage ‘and it’s
satisfactory to your company, that is
generated as a regular activity or a regular
course of business?

A. Submittal for payment to the owner for

work in place.

Q. But other than that, is there any other
document?
A. No.

Q. . That I could look to see that tells me
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your company has approved work of a

subcontractor?

A. That is the submittal for payment.

0. From the subcontractor.

A. To the owner, to get paid from the owner

to- Summit.

Q. Okay, and Ifm not trying to get bogged
déwn in semantics too much. I understand that
this document -- or at least I think I

understand this docﬁment is so you guys get

paid.
A. Correct.
Q. But as part of. that, there’s a

representation to the owner and a belief that
is evidenced by this document, that some
portion of the work on site has been completed
satisfactorily, correct?

A. Correcﬁ,

Q. All right, I’'m asking you 1is there any
other document that does that in any way,
that’s generated -as a regular course of
business for yoﬁr,company?

A. No, not ;— no.

Q. All right, is there a specific form that

a subcontractor that works on your projects --
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when I say “you,” I mean projects that you are
overseeing, that the subcontractors or
suppliérs are required to use for requésts for
payment?

A. Yes.

0. Okay, what is tﬂat?

A.' It’s similar to ours, the pay‘applica—
tion.

Q. "~ Okay, is there anything else that they’re
required to use other than that pay
application?

A. NQ.

Q. And what happen; to that paperwork?

A. That paperwork is submitted to
management.

Q. Directly to you?

A. Yes.

0. Is that the same paperwork you talked
about earlier?

A. Yes.

Q. Okay, 1s that anything that you actually
write on to indicate that you rgceived it or
that you approve it?

A. Yes, I signed off on it.

Q. Okay, where does it go from there?
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A. It gées to the vice president that was
above me to approve.

Q. All righty. And for either the original
constructiqn or the repair work did you have
the same vice presidenf that you reported to
for Fenwick/Twelve Oaks?

A, He might have left..

Q. During?
A. During, I don’t recall. I don’t recall.
Q. And you .would have just signed off or

give a stamp of approval?

A. Yes.
0. And then it would go to accounting?
A. Yes.

Q. Okay, but you~didn’t get involved with
the process them,.ffom his office_£o the
accounting department,‘did you?

A. ﬁo, I mean, I would approve the invoices.
It comes in a fblder. I would forward it to
him. He would review it and review it. And
if there were questions, he would ask me. And
then it would be forwarded to accounting.

0. All right, now moving on then to
clarifications. We’'re stérting on 1290 and it

goes through 1293. Who came up with these
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clarifications?

MS. MAHON: I think we missed some

plaintiffs’ submittals.. He agreed to not use

the rest of ---

THE COURT: Ms. Mahon, please
direct your witness és to‘what line she ﬁeeds
to respond.

MS. MAHON: We need to go to the
other document, the excerpts of deposition of
9/20/10 and 9/21/20, starting at page 36.

It’s page seven at the end of the document.

MS. REYNOLDS: I'm with you, I
think.
MS. MAHON:  Page 36 at the top.

MS. REYNOLDS: Yes.
(Reéding of depoéition resumed) :
0. All right, flipping on to clarifications
which starts on 1290 and:goes through 1293,
who came ub with these clarifications?
A, I did.
Q. And on the clarifications, on page 1292,
division nine, this proposal includes the use
of standard two-coat stucco system where
stucco is dry with elastomeric paint .using

standard tread materials. Do you remember how

1293




P VS

w

S O 0 = O

12
13
14
15
16
17
18
19

20,

21
22
23
24

25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 446

Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

it was -- what was originally called for on
the FKA drawings?

A. I don’t recall.

Q. Okay, I will represent to you for the
purposes of this question that was a
traditional hard-coat stucco system. At least
that’s‘my understanding. So let’s assume
that, for these quéstions, how was it
detérmined once FKA called for a traditional
hard-coat stucco system to them become a twé—
coat, which I guess is a proprietary system,
being a two-coat? How is that determinéd?
Did anyone discuss with the'dwner any
difference between the use a proprietary two-

coat system as opposed to a traditional

" Portland cement product, advantageé,

disadvantages, changes?

" A. I don’t understand your -- what are you

“asking me?

MS. REYNOLDS: I'm sorry, where?

MS. MAHON: 38, at the end, line‘7.
Excerpt at the bottom of page 38.

MS. REYNOLDS: Right, I’'ve got
page 38. 1I’ve got your question, but I don’t

-- I don’t have the rest of that .
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MS. MAHbN: Do you have page‘eight?
Mey I appioach the witness?

MS. REYNOLDS: jv I'm sorry. I do.
I have it. I had it out of order, excuse me.
I'm sorry, Your Honor.
(RESUMING READING OF DEPOSITION):
A, Tarragon had had other projects that the
two-coat system was used.
0. So in the past, do>you remember any
discussions, though, with Tarragon about the
differences between a traditional three-coat

hard-coat stucco and a proprietary system?

A.- The owner was familiar with the two
products.
Q. And what is your bonus based on at the

end of the project?

A. Completing it on time, resolutions of
issues, ﬁeeting fees, that sort of thing.

Q. Okay, and did you get a bonus et the end

of Fenwick Plantation?

Al Yes.

Q. How much was.your bonus?

A. Twenty thousand, I.believe.

Q. Is there a changing scale of how much

your bonus is? Or if you meet those things,
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it is always 20,000 dollars?
A. No, it’s a fluctuating scale.

Q. And 20 pretty typical of it, or was that

high?
A. That was high.
0. Can you give me a percentage of how much

your bonuses are that you get for completion
of projects against your base salary?

A. It probably adds 20 to 25 percent.

Q.  In any given year how many bonuses would

you typically get?

'A. Two, three.

0. I'm sorry? Two or three?

A. No. -

Q. Or one?

A. No,Ait just varied. Bonuées were based,

on completion of the project.

Q. Yes, ma’am.
A. So you would get one, sometimes two.
Q. But the value engineer would'determine

those? You determined that and submitted it
to the owner for them to decide?

A. I submitted the suggestions and they
accepted them or they didn’t.

0. Did the owner have experience with
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construction?

A. Yes.

Q. This was not the owner’s first project?
A. No, it was not.

Q. And the owner had knowledge about
different construction technigues?

A. Yes.

Q. And when the owner sent a representative
-- let me back up. Did the cowner send a
representative during the project to inspect
it at different stages?

A. Yes.

Q. Wés that Claude McNabb that came?

A, Yes.

Q. Yes, ma’am. The addendum to the AIA

"contract -- there was an AIA contract entered

into between Tarragon and Summit, correct?
;You took an AIA form?

A. Correct.

Q. Then there are, on pages 305 to 3089,
there are»changes worked into that AIA
document, correcf?

A. Correct.

;Q. Under that, 3.9.1, the contract provides

“Delete this in its entirety and substitute
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" the following: The coéntractor shall employ a

competent superintendent and necessary
assiétants who shall be in attendance at the
project site during performance of the work.”
That’s one of the terms of the contract with
the owner, correct?

A. Correct.

Q.. And was that actually'done?

A, Repeat yourself, please.

Q. Was that done? Did the contractor employ
a competent superintendent énd necessary
assistants to be at the site for the
performance of the work?

A. . Yes.

Q. 'Who was that coﬁpetent superintendent?

A. _Buddy Reeves.

Q. And who were his necessary assistants?

A. Da;rell Parnell.

Q. And the contract provided, under

.paragraph 3.1.2, that the contractor shall

perform the work in accordance with the
contract documents.‘ Is that correct?
A. Correct.

Q. And look to the next page, 1322, Summit,

©3.4.3. The last paragraph on that page, the
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contractor shall not permit employment of
unfit person or persohs not skilled -in tasks

assigned to them. Is that correct?

A. Correct.

_Q. And as far as you know that did.not occur
at Fenwick Plantation. Is that fair to say?

" A. Correct.

Q. FKA did accept the use of a two-coat
system.

A. Correct.

Q. The as-built drawing that we have --
they’re stamped “as-built” -- they would show

the use of a three-coat system as opposed to a

"two—coat system. Did FKA, after the knowledge

of the fact that a two-coat system was going
to be used instead of a three-coat system, did

they change their drawings at all?

A. No.

Q. Why not?

A. Typically, the owner would have to pay

the architect to do that. And they determined

that it was not necessary.

Q. The owner deemed it not necessary?
A. Oxr someone did.
Q. FKA actually did inspections during the
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construction work, correct?

A. Correct.

Q. Exhibit 56, do you recognize that
document? ‘

A. Yes.

0. What is_fhis document?

A. It is a contract for Lés Campos for
paint.

Q. Now, if you flip to 16-180?

A. Okay. |

Q. Look at paragraph five for me, please.
And it says all parties hereby agree that
subcontréctor is to furnish and instail al;
reﬁuired‘caulking,.and’it specified the type
of caulking, at all areas of fhe project.
These caulked areas are to include but not
limited to windows, doors, exterior siding,
interior trim, eﬁterior doqr gills, betweenl
exterior trim, tubs and masonry at the fascia
board. Los Campos did the caulking on the
project, correct?

A. Correct.

Q. | And as I understand their scope of work,A
wherevér you had an intersectién between

exterior cladding and something such as a
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window or window flashing, Los Campos was the
subcontractor that did the caulking.

A. éorrect.

Q. So Los Campos was‘the subcontractor
respoﬁsible for any caulking that was required
at the project on the exterior?

A. Cor;ect.

0. On paragraph four of that page, it is the
intent of -- there’s a type -- this sub-
contraétor tb convey to the subcontractor,
meaning Los Campos, that the exterior water-
proofing of all stucco is the responsibility
of the subcontractor, referring to Los Campos,
correct?

A. Correct.

Q. And that says, “This is to include but
not-limited to all areas where stucco meets
like or unlike surface where paint may or may
not be applied.”

A. Correct.

Q. So it was Los .Campos’s responsibility for

the exterior wall wéterproofing of all stucco,

correct?
A. Correct.
Q. As said in paragraph four of page
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nineteen of their contract.

A. As said in this.

Q. That’s what the contract says, correct?
A. That’s what the ;ontract says.

Q. (Now, to make sure that the waterproofing

and caulking was correct, is that Mr. Reeves
whO'Qoﬁld have inspected the work to make sure
it complied with your subcontract agreement?
A. Yes.

Q. So when you had a subcontract agreement
with any subcontractor that worked on Fenwick
Plantation, Mr. Reeves would have been
familiar with what the scope of work of eéch

subcontractor Qould have been?

AL Correct.
Q. As well as yoﬁ, correct?
A. - Correct.
Q. . Yes, ma’am, thank you. Let me hand you

573 through 576 which we will mark as Exhibit
57. Now, this is a purchase order between
North Florida Framing subcontractors. And, if

you would, flip to page 576, number two.

A. Okay.
Q. If you look at the materials ‘that were to
be installed with this flashing -- do you see
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‘that? It’s on the third line down.

A. Yes.

Q. All right. Do you recall whether that

would have been -- and then it says it again
on ---
A. Eight.

Q. And then also six. All parties hereby
égree that vendor shall furnish and install
all different types of fasteners, flashing,
and then eight -- you’re right -- that’s the
next one. Vendor to provide all required
caulk and Z-flashing or termite shield at the
perimeter of the buildings per the plans and
specifications and at the top of all windows,
as required by the contract. Did Summiﬁ
purchase from North Fl&rida the Z-flashing

that was to be used at the perimeter of the

‘buildings and at the top of the windows?

A. Correct.

Q. Did Suﬁmit purchase from North Florida
the flashing that was to be used on £he
projec¢t, according to paragraph three and
paragraph six?

A. Correct.

0. Was this the only subcontractor that you
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"recall that you had any bid or contract with

for the purchase of flashing?

A. I believe this one wag the only one.

Q. Tell mé in -- we’ll go into that a bit
later. But why were the materials purchase
separately from North Florida Framing as to
including it‘in their contract?

A. Typically, on a purchase order we don’t

hold retainage.

,Q' So_that was just a way of getting the

money more quickly to North Florida Framing?

A. Correct. When you purchase lumber you’re
not allowed -- you know -- they -- you have to
purchase lumber. You can’t hold ten percent

retainage, and so that’s why we did it this
way.
0. Do you remember anyone having discussions

with you'aboutAthe,cost of the project being

too high?

" A. Yes.
Q. Who was tﬂat? Tarragon?
A. . Tarragon.

Q. Okay, and then that would have been --

page 75 -- okay, and then that would have been

the fact that these windows have a double
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flange, that-would have been submitted to
Summit who, then, approves it and sends to FKA
for their approval on to submittal?.

A. Corréct. : - B -

Q. Once those windows are actually installed
and went to integration, was Mr. Reeves the
one who would have been put on site to look at
that and how it was integrated?

A. Yes.

Q. I'm going to hand you. bates number Summit
374 through 362. 1Is that the contract that
was entered into with Johnson Roofing? H

A. Yes.

0. If you would, flip to page 362 of this.

If you look under number seven, there’s
handwrittén notes that says -- under the

provision that says “subcontractor shall

‘employ a competent superintendent to ‘be on

site.” That’s what it says. It says Blaine
Steigert will be the contact, but not on site
100 percent of the time. And it appears‘ﬁhat
you agreed to that provision.

A. Correct.

Q. Why was that?

A. One hundred percent of the time, meaning
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they don’t need to be there if they’re not
doing roofing. One hundred percent of the
time they are roofing, he.had to be there, but
not 100 percent of the time.

Q.. Okay, so your understanding of that
prbvision was that if Johnson Rbofing is doing
work, that they needed to be there.

A. Correct. -

0. But if Johnson Roofi#g was not doing

work, that you didn’t require them to be on

_site.
A. Correct.
Q. Didn’t you then -- FKA doesn’t draw

kickout flashing, doesn’t show kickout
flashing whatsoever on the drawings. All
right? Does that mean that FKA wasn’t

requiring the installation of kickout

flashing?
A. I would say correct.
\

Q. Summit relied, in turn, on their
subcontractors would have relied onithe
drawings thaf shoWed no ki¢kout flashing,
correct?

A. Correct.

Q. So could we say, though, that ydu relied
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on the drawings of FKA to determine whether

kickout flashing should have been installed?
A. I would say yes.

Q. Now, look at those set of‘drawings that
are exhibit 64 and tell me whether FKA called
for kickout flashing.

A. I don’t see it.

Q. So Summit, and in turn, the
subcontractors would have relied upon the

drawings -of FKA and relied upon the fact that .

they don’t call for kickout flashing. And

thefefore the kickout flashing would not have

‘been installed, correct?

A. 1 don’t see any. .

Q. So if Summit and its'Subcontfactors would

have relied upon theAFKA‘drawings and not

‘installed kickout flashing because it’s not

called for, correct?

A. In this ---

0. Inlthié instance meaﬁing for Fenwick
Plantation, correct?

A, For kickout flashings?

Q. Yes, ma’am, for kickout flashings for

Fenwick Plantation.

A. Correct. Am I still looking at those --
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637

Q. I’'m sure, yes. And .those drawings that
we just looked at, those would have been the
same drawings that’would-have been supplied to
the.roofer, but alsoc to the other sub-
contractors, such as the exterior cladding
subcontractors, correct?

A. Correct.

Q. For the inspectioh of and the
coordination of wﬁen the lightweight conqrefe
goés in and when the stucco goes in, was Mr;
Reeves in charge of that coérdinationvbetween
subcontféctors? | |

A. Yes.

Q. For any coordination issue where you have

more'than one subcontractor working{ for
example, yoﬁ’d have the installation of the
windows and you’d have tﬁe iﬁétaliation of the
exterior cladding. When those different subs
come together and inteérate, that’s Mr. Reeves
who supervised that work.

A. Correct.

Q. It’s Mr. Reeves who inspected that work.
A. Correct.
Q. That was his responsibility with the
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subcontractors.

A. Right.

Q. I'm going to h;nd you Summit 545 to 575,
exhibit 69 which, if you would, identify
yhether -- I'm sorry, to 578 -- whether this
is the contract with North Florida Framing for
March 20" of 2002, or -one of the contracts
with it? |

A, Exhibit 69? Yes.

Q. Yes. Now, if you would, flip with me to
page 564, attachment B, scope of work.

A. I’'m there.

Q. We talked about tﬁat before, with that‘
vendor subcontract, that there were North
Florida Framing was the subcﬁntractor
responsible for the flashing.

A. Supplying the flashing.

0. Is this the supplying or the installa--
tionv?

A. This is the installation.

Q. So this is the part we talked about

before, where North Florida was responsible
for the installation of the flashing that we
looked at in the vendor contract, correct?

A. Correct.
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Q. Now, the inspection of the installation
of the flashing, once again, that would have
been Mr. Reeves for Summit, correct?

A. Correct.

0. Mr. Reeves would have been there on a
day, every day.

A. Correct.

Q. If there was a subcontractor out there
working; Mr. Reeves was supposed to be there,

or if he’s not there, Darrell Parnell was

there?
A. Yes.
Q. _ Now, the installation of the windows,

that’s within the North Florida Framing scope

of work, correct?

A. Correct.
Q. If you would, look -- in fact, it says
subsection eight. So we’ll be specific. When

it is to be installed by the subcontractor as
per the manufacturer’s recommendations and as

outlined by the contractor, correct?

‘A Correct.

Q. And the contractor there is Summit,
correct?
A. Correct.
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0. And this is to be included -- this is to
include but not limited fo the following, set
windows in a bead of silicon caulk, -fasten
with screws, install a single piece of Z-
flashing at the top'of the window extending
over either side at least one inch, wrap house
wrap to the interiorVOf the opening prior ﬁo
installing the window, wrap plastié wraplénd
seal the window prior to installation of the

window, correct?

W Correct.

0. ANow, whether that was installed
correctly, that was something that Mr. Reeves
would have been inspecting for‘Summit,'
correctév

AL Correct.

Q. And then, if you look at the negt page,
page Summit 565, that’s'whéfe we’re talking
about per the'vendor confract, subsection
twelve. There -~ that thé Z~-flashing and fhel
termite shield at the,perimétef of the
buildings per the plans and specifications at
the top‘of the‘windows,'as required:by the
contractor, correct? |

A.  Correct.
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Q. And the contractor, once again, is
Summit. ]
Al Co:rect.

Q. That Z-flashing, do you know whether Z-

,fiashing was installed at the perimeter of the

buildings or not?

A. I believe so;'

0. And Mr.. Reeves would have ipspected the 
instaliation of,thap,“cqrrect?

A. Correct. | |

Q. Number 39, on thé neét~page, 566, if you -
lQQk at that paragraph it has that the
subqontractor sﬂall inStali-all bﬁilding

flashing in strict accordance with the plans

_and specification andagovernihg authorities"
requirements and all other flashing required’

<by the contractor, correct?

A. Correct.

Q. Summit was the cont;actor, correct?‘

A. Qorréct. |

0. And Summit was thé one that could direct

,Qhere flashing wQuld go or not go in regard to

that paragraph,. correct?
A. Correct.

0. Let me hand you the purchase order from
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that, exhibit eight, in the contract. Is that
your husband, David McGinty?

A. Yes.

Q. That purchase order is dated April 15,
2002. Who was that building wrap installed
by? Do you know? Do you remember?

A. . North Florida F;aming.

Q. Now, would you agree with me that the
installation of building wrap is something
that can be observed by Summit’s
superintendent, correct?

A. ACorrect. “

Q. And whether it was properly lapped can be
observed before.it the exterior of that
cladding goes on, correct?

A, Correct.

Q. And whether it’s in the .proper locations

can be observed by Summit’s superintendent,

correct?
A. Correct.
Q. If the building wrap is not installed

properly, does Summit have the ability to stop
the work and have it redone?
A.. Absolutely.

Q. And, in fact, that’s Summit’s
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responsibility. If you see non-compliant work
that you’re aware of, that'they can stop and
have it redone, correct?

A.  Right.

Q. Does exhibit 81 contain the approval of
the General Aluminum windows that were used at
Fenwick Plantation by the architect?

A, It appears to be.

Q. ©Now, February 28" of ’'02, I assume that
windows would have had to have been approved
before they were instélled.

A. Correct.

0. Do you remember FKA ever having'an issue
at all with theée windows?

A. No.

Q. FKA -- they did site inspections, did’
they not? Part of their>contract was contract
administration, was it not?

A. Yes.

0. And given their frequency out there, they

would have seen windows being installed or

once they were installed.

A. Correct.
Q. And how the windows were integrated with

the stucco system and with the siding, FKA
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would have observed that.

A. Correct.

Q. Do you recall any chahges having to be
made on how those parts were installed next to
the windows? |

A. No.

Q. Buddy Reeves would have been the one
watching how that’s installed.

A. Correct. |

0. Let me hand you exh_ibit-84 which is
Summit %610 through 9626. These were
documents contained within Summit’s file that

was produced in this case. It’s got

_installation of fin products.- My question is

do you know whether this was the installation
instructions that Summit received in regard to
the installation of'the‘wihdows at Fenwick?

A. These look pretty generic.

Q. Do you think that there were more
specific ones for Fenwick Plantation?

A. No, it’s just the generic installation of

this product.

Q. Do you know whether -- do you know either

way whether exhibit 84 would have been the

installation instructions for Fenwick
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Plantation or not?
A. It would appear to be.
Q. . Do you know how Summit would -have

obtained exhibit 84°?

A. General Aluminum would have faxed it to
us.
0. Does Summit then provide those

instructions to the window'installer?

A.  Oh, absolutely.

Q. :And Summit would retain a copy of the
insfallatibn instructions.

A. I would believe so.

- Q. ~So Buddy Reeves would have had those in

order to look at the window installed against
the General Aluminum installation
instructions.

A. Yes.

Q. And if you had a problem with how these

were being'installed, that’s Mr. Reeves’ job

with Summit to peint that out?

A. Yes.

Q. And onto page 143. So as far as you
remember, a mockup was done of the stucco?
A. I believe so.

Q. And would the architect have approved
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that?

A, Yes.

Q. Would the architect have to have—app;oved

the way the stucco was being installed prior
to the installation work in stucco actually
occurring?

A. That woula have been part of_the

submittal package. So that would have been.

Q. Let me hand you exhibit 95. Now, that_is
-— you have a fax cover sheet to yoh; And
then it looks like -- does that say -- is that

your initials on the bottom?

A, Yes.

Q. So on page 5727 it says “ok.” 'Is that
TMC 6/7/02?

A. Yes.

Q. Now, that’s a letter from Professional

Plastering Stuccoc to you. And it says “If the

building wrap is not installed at the time of

the lath and stucco, we have been directed to
proceed with our work without any delays by
Tacy McGinty.” 1Is that correct?

A. That’s what it says. '

Q. And you’ve got an “ok” at the bottom of

that, correct?
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A. Corréct.

Q. And it has “We have been directed by
Buddy Reeves to proceed wifh the lath and
stucco before the lightweight flashing in the
breezeway corridors. We will not be held ‘
responsible for any damage or repaif due to
the sequence of work.” Do you see that?

A. Correct.

Q.- I read that correctly, didn’t I?

A. Yes, you did.

Q. You’ve got an “ok” next to that down

there, right?

A. I do.
Q. “"This is my interpretation of our
conversation today on site. Unless advised

otherwise, we will proceed with the above
directives,” correct?

A. -Correct.

Q. And you okayed that, correct?

A. I did.
Q. Okay. But you had given the permission

on behalf of Summit that that could be done,

correct?
A. Yes.
Q. Do you remember why you selected
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Professional Plastering as opposed to any

- other subcontractors who bid?

A. I had successfully used them in the past.

Q. When you were talking to Mr. Raby or to

.others for Tarragon, was it always presented

to yoﬁ by the representative of Tarragon that-
they would be apartments as opposed to
condominiums? |

A. It was never discussed that it would
anything but apartments.

Q. | We were talking about the fact that it
was always Summit’s, as far as you know,
Summit;s understanding that Fenwick Plantation
would be apartments owned by Tarragon as
opposed to sold for condominiuﬁs} correct?

A. Correct.

Q. And may'I assume that Summit, as far as
you know, never had any discussions at all
with any subcqntractors that these»would be
anything other than apartments?

A. I did not.

Q. Let me hand you exhibit 10l1. Do you
recognize that form?

A. Yeah, I've seen it before.

0. This forms goes to a different -- it
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looks like a checklist or‘the-checklist that
if a subcontractor has a violation, it looks
like you could write up a subcontractor for.
Is that what that form is?

A. It appears to be.

Q. Under that you-actually have one for not

following Summit Contractor’s schedule or

order sequence, correct?

A. Correct.

Q. The éuality of work does not meet Summit
Contractor’s standards. Do you see that?

A. Yes.

Q. So if a éubcontractor did - -not heet Suﬁmit

Contractor’s standards, a violation letter

would be issued?"

A. A violation letter could be issued.
Q. And then it goes on, “Your company 1is in
violation of Schedule B, scope of work.” So

another thing that Summit was looking at was
whether the scope of work was being properly

followed and employed by the subcontractors,

-correct?
A. Yes.
Q. The superintendent manual, 1999, that

we've marked as deposition exhibit 102, would
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this have been the superintendent manual in

effect at the time that Fenwick Plantation was

constructed?

A. Yes.

0. I want to go through some of the
provisions, if we could. If you look at

Summit-2959, this goes through the Summit
Contractor’s job description. The first
paragraph there says, “The.superintendent is
the person in charge of -the entire project and
is responsible for administering the contract,
safety, production, schednling, quality,
supervision of the other field'positions,
ceordination with the owners,. erchitects,
engineers and management, control
subcontractors in coordination with
contracts.” Do you see that?

A. Yes.

0. That’s part of the project superintendent
for Summit, correct?

A. . Correct.

0. And it goes on to say that, “We are
obligated to build exactly by the plans and
specifications,” correct? |

A, Correct.

1321




~ AN

o0

10
11
12

13

14
15
16
17
18
19
20
21
22
23
24

25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 474
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington -

Q. It also goes on to say that the

superintendent for Summit is responsible for

_reviewing all scopes of work and familiarizing

himself -- in this case, herself -- with the
details of the contract, correct?
A. Correct.

Q. “"The superintendent must review shop

‘drawings with each subcontractor in his work

to assure himself the subcontractor is
instailing his product correctly and the
product is correct and has been approved by

the architect,” correct?

VA.. Correct.

Q. It also goes on to -state in bold letters
at the bottom of that paragraph, “Do not take
anyone’s word that their work is complete.”

Some wrote “CSI,” which is Summit, “must see

that tﬁe work -- see that it is complete,”
coﬁrect? |

A. Correct.

Q. It goes on to say that the superintendent

is responsible for, and that they should talk
directly with the person if they are not
performing correctly, correct?

A. Correct.
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Q. And that poor performance by the project
team is the responsibility‘of the project
superintendent. Do you see the bold capital
letters at the end of the'paragraph?

A. Yes.

Q. It says, “Poor performance will not be

. blamed on subordinates.”

A. Correct.

0. And this is the job, the operation manual
that Summit Contracting would have used for
Fenwick Plantation, correct?

A. Correct.

Q. Look at page 29591, please, last:
paragraph,?bold letters. “The
superinﬁendent," meaning Summit’s.
superintendent, “is responsible for
subcontractor performance andvaaherence‘to

plans and specifications;” Do you see that?

A. -Correct.

Q. Did you say “correct?”

A. Correct.A‘Correct. Correct.

Q. Next page, assistant superintendent,
29592. The assistant superintendént’s

essential duties and responsibility is to

assist in'coordinating the work of both Summit
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employees and subcontractors.

A. Correct.

Q. The assistant superintendent’s essential
duties and responsibilities include assisting
and monitoring the quality of workmanship and

materials on the project, correct?

" A. Correct.

0. Next page. The finish superintendent.
Who.was the finish superintenaent for Fenwick?
A. We did not have one.

0. If you didn’tfhave one, does that‘mean
that that work is not done, or dees fhat mean
that it’s picked up by the superintendent‘Or
assistant superintendent?

A. It’s picked np by either the assistant‘or

the superintendent.

0. So either Buddy Reeves or Darrell Parnell

for the project?

A. Correct.

0. So one of them wonld nave been
responsible for preparing the final punch list
for all trades.

A. Correct.

Q. And they would have been responsible for

conducting management walks and ensure
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building acceptance.
A. Correct.
0. And they had to have good knowledge of

construction building codes.

Al Correct.
Q. It alsc says “to walk the building” means
all day, make sure work is complete. Do not

take sub’s work, correct?

' A; Correct.

Q. That was what Summit did. They walked
the. buildings. They didn’t just take the
subcontractor’s word for anything.

A. Correct.

Q. Go to page 59608, number 16. It says

-about the project manager, “the buck stops

4

here,” in bold caps. Do you see that?
A. Yes, I do.
Q. And that was Summit’s motto, for lack of

a better term, that the buck stops with the

project manager at Summit, correct?

A. Correct. -
Q. Look with me, if you would, at Summit
29614. That’s at least one of the -- and then

through 69621. That ‘is at least part of what

Summit would be looking for for the quality
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control checklist, correct?

A." Correct.

Q. And that includes, if you look ét 29616,
that includes check proper window wrap.
First, peel and seal bottom piece, then side
piece, thén top piéce. Check procedﬁre.

A, Correét.

Q. Check. head flashing is also on there,
cofredt?

A. Correct.

0. The next page, 29617, check all roof
flashings.

A. Correct.

Q. And then under lightweight cbncrete,
you've got once again, check flashing?

A. Cprrect.

Q. Then 29618, -the lath and the stucco was

to be inspected and signed off on, correct?

A. Correct.

Q. Was there any part of the building for
Fenwick Plantation that Summit would not have
inspected?

A. No.

0. Look, if you would, to 29630, please,

number eight. It says -- this is under the
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site cleariné and demolition. It;s got, “The
superintendent has been designated to monitor
the work of the subcontractors.” Do you see
that?

A.  Yes.

Q. Would that be for the entire project, not

just for site clearing and demolition, to

.monitor the project?

A. Yes.
Q. Okay, now flip with me to Summit 29649,

please. It has in there that the project

manager -- that was you for Fenwick
Plantation.

A. Yes, it was.

Q. “Should review the plans and

specifications to determine what items require
a submittal approval.”

A. Correct.

0. And did you do that?

A. Yes.

Q. So before a submittal would'go from
Summit to the architect, Summit would have had
to have approvéd that submittal?

A. Yes.

Q. If it wasn’t approved, Summit would not
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have forwarded it on to FKA?

A. Correct.

Q. And when you were loocking at the
submittals, what-were'you looking at, to make
sure that they met the plans and
specifications?

A. Yes.

Q. Was it the reéponsibility of the
superintendent to take those submittals and go

compare it to the work that was being done in

the field?
A. VYes;
Q. So it was his responsibility to inspect -

and ensure that they were meeting the
suBmittals?

A. Correct. ‘

0. We’ll move on, then; to Summit 59658,
please. This is the sheet for Summit, for
RFI’'s, requests for informatiqn. It has, “The
project manaéer and supérintendent should
review the plans and specifications prior to
job’s-start for discrepahcies between the
plans and specifications, notes and mentions,
et cetera. If theré any diécrepancies, it

should be sent to‘the architect for an RFI,”
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correct?

A. Right.

Q. And that was the project manager and
supérintendent’s responsibility for Fenwick
Plantation, to look at the plans and
specifications, submittals, dimensions, et
cetera, to make sure that there weren’t any
discrepancies that needed to be brought té the
architect’s attention.

A. Correct.

N

0. Next one, 59666, job site meeting. Were

“job site meetings held at Fenwick Plantation?

A. Yes.

Q. Who’s in charge -- who was in-charge of
the job site meetingé?

A. i had one every two weeks, and Buddy
Reeves had one every Monday.

Q. Okay, what was the purpcse of those
meetings?

A. Just to get togéther and discuss
schedules and discuss édy issués.

Q. If there were any quality of work issues
would that have been brought up?

A. Absolutely.

Q. Let me show you exhibit 104. It’s got --
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I want to make sure that this is a record such

as what would have been kept to show that

Claude McNabb was, in fact, inspecting the

work for the owner, correct?

A. Correct.

Q. And theh the next one, the next page.
says, “Building envelope checklist.” And
that’s 21695 through 21697. 1Is that -- did
you compile that? |

A, This is it. This is the it.

Q. Okay, so exhibit -- tell me, then, what

pages 21695 through 21697, what that is?

A. That ‘is just an agenda.
. Q. Is this an agenda for the ---
A. --- waterproofing meeting.

Q. And you would have gone through all the

issues?
A. Correct.
Q. Such as like, under number five, review

flashing details. You would have reviewed

flashing details?

A. Correct.
Q. With the subcontractors?
A. Correct.

0. And FKA would have been present?
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A. They were.
Q. And then'you also have -- the next page
has to do with your viewing installation of

the windows.

A. I'm sorry, what number are you on?

0. 21696.

A. Correct.

0. Okay, and you~would have gone over that

with the window ipstaller?

A. Correct.

Q. On Page 178, if look ét that -- at the
bottom of that page, the pace of construction
continues to be excellent. and is currently
tracking about a hundred twenty days ahead of
our‘scheduled bar graph. Were you that far
ahead? 1Is that accurate, as far as you know,
that you were that far ahead‘of schedule?l

A. I wouldn’t be surprised.

0. So it was moving. Let’s mark that as
107. So that was moving; that.project. You
at least have'it a hundréd twenty days ahead
at that point, for report number eight?

A, Approximately, vyes.

Q. It was important for Summit to ensure

that the installation of the windows was done
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correctly. Would that be fair to say?

A. Yes.
Q. Windows are arguably one of the main
sources -- and the installation of windows are

one of the main sources of water intrusion
into exterior cladding.

A. I would say that's a true statement.

Q. Would you inspect the installation of the
Magna Wall when you were there?

A. Yes. |

Q. So you would actually also look at the
installatioh of the Magna Wall system, how it
was installed?

A. Correct.'

0. Let me hand youADefendant’s Exhibit 113,
the pay applicationsﬂ Tell me who handled the
submittal of pay applications?

A. I did.

Q. And was there ever a problem/with the
payment of any pay applications?

A. Not that I recall.

Q. Now, the pay applications provide that --
I'1l hand you a pay applicatiqn just so --
we'll mark this one. It’s an executed pay

application number three and deposition
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Exhibit 113. Now, look, if you would, there’s
an architect’s certificate for payment. And
it says that, “Architect, in accordance with
the contract documenfs, based on onsite
obse;vations,” and I can;t read the. next word.
It says, "“The architect certifies to the
owner, to the best of the architect’s
knowledge, information apd belief, the wofk
has progressed as indicatéd, the quality of
work is in accordance with the contraét
documents, and the contractor is entitled to
payment of the amount certified,” correcﬁ?

A. Correct. .

0. So the architect for Fenwick Plantation
was out there checking on the progress of the
work, correct?

A. Correct.

0. And the architect for Fenwick Plantation

was inspecting the quality of the work,
correct? |

A. Correct.

Q. And he is certifying that, to the best of
his knowledge, in ‘accordance with the contract
document, correct?

A. Correct.
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Q. And under that, it says, “Summit
guarantees that the materials and labor which
have been installed as work under the above-
referenced contract has been performed in
accordance with the drawings and
specifications, and the work as installed will
fulfill the requirement of the guarantees
included in the specifications.” Correct?

A, Correct.

Q. And Suhmit actually did inspect in order

to be able to make that guarantee, right?’

- Correct.

Q. So the owner’s representative went out to
Fenwick Plantation and then do they actually
do an inépection of the buildings prior to
executing the acceptance of this?

A. Absolutely.

Q. .50 they would have walked the buildings
and said whether they had any problems with
the way Summit did its work?

A. v What happens is they walk the buildings.
We create a punch list from their walks. That
was their initial Qalk. And after they do the
initial walk, we do the punch list. And.then

they’d come back for the final acceptance.
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Q. And so with the punch list, though, if

‘they have a problem with any area, that’s the

time that they’re going to point it out?

A. Correct.
Q. ‘Exterior or interior?
A. Correct. L -

0. We’re not talking about just a limited
punch list where you walk through and they’re

just looking at the paint.loéks»good. They’ re

~actually looking at how the buildings were

constructed -and raised?

A. They/retlooking for issues.
Q. Any issues? - N
A. ‘Any issues.
Q. And so once we’ve done the punch list and.

come back, exhibit 115 is then signéd, once
they are accepting the building?

A. Corfect. But‘keep in mind that they’ve
also been walking -~ Claude’has been walking

the whole time as well.

.Q.A Claude has been out there\inspecting on a

monthly or even twice 'a month basis?

‘A Minimal.

Q. And he’s out there looking at the quality

of work to see if it meets the contract
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documents?

A. Correct.

Q. And he’s accepting these buildings and
sayiﬁg that théy meet the contract documents
and he’s_willing té pay the contractor.

A. ‘Correct.

Q. ‘And, in turn, Summit’s paying the
subcontractors.
A, -Correct.

0. And Exhibi£v115 ié.his acceptance of
thqée buildings. |

A; Co;rect.

Q. Tﬁis qﬁestién'goes for the duestioping
yesterdéy and also ﬁhe reét of today. May I
assume:that you«aré thé individual ﬁost
knowledgeable at Summit,aﬁéut the‘original

cohstrpction af'Fenwick Plantation and also

the repairs?

A. Correct.

Q. Aﬁd-then for more of a day-to-day thing
thaﬁvmaybe‘someone'else.'vBut %hen we’re
télking'abOQt the decisions of how the»pfoject
actually‘worked and came together, that would_
be you, correct?

A. Correct.’
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Q. There were a numbér of photographs in the
H2L file-that have been produced that shows
the stucco is Qarying in thickness as
ipstalled. Do you remember any discussions at
all about the variation in stucco thickness?
A. I recall.

Q. And about it varying to too high in that?‘
A.»» There really is no high.

Q. S0, as I understand your testimony,
Summit, as a general éontractor,~didn't have a

problem with it being over half an inch?

A.. Correct.

Q. 'Is there a point at which Summit would

have a problem with it being a certain

‘thickness? Because it’s my understanding that

those -- once again, perhaps I’'m incorrect --

but the build-outs that we’re talking about,

they may have seen an inch in thickness.

A. We just don’t want it go below a half

inch. How much is on it is not as important

as how‘much is not on it.

Q. Did you read anything?

A. Yes.  Magna Wall allows three-eights inch
minimum thick stucco.

Q. So, would we change your testimony or
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maybe clarify your testimony from before that
it’s your opinion that stucco thickness as low
as three-eighths bf an inch would be a proper
application of the Magna Wall system at
Fenwick Plantation?

A. Yes, I would.

Q. And Summit, then, does not haye a problem
with stucco thickness beipg three-eighths of
an inch at Fenwick Plantation?’

A. Correct.

Q. Page 269. And as we just went over,
undef Professional Plastering and Stucco,
there’s some discussion about tapé around
windows. Why does it sepaiaté it in the
contract so that a different spbgontractor
will install the windows, flasﬁ the windows,
tape the windows the first time, and then
that’s separated out. And then Professional
Plastering comes on and tapes again for the
stucco. How is ﬁhat decided that it would be
split like that?

A. What happens is that North Florida
Framing did the original installation of the
windows. and the house wrap éndreyerything

else. And what happens is time will go by
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from the fime North Florida Framing starts,
you know; finishes their job, and then by the
time the stucco subcontractor comes in. And
in case anythiﬁg happens, any rips, any tears,
aﬁything like that, it was the responsibility
of the last sub touching that window to make

sure that it was still in compliance.

0. So Professional Plastering and Stucco, as

I understand what you’re saying -- the Jjob was

to look at the windows, make sure that there's.

- ho tears around it of the building wrap, and

to tape before installing their work?

A. I believe so. They might have béen
requested to_ actually do the taping’of the
windows.

Q. Well, looking at exhibit 123, which is
drawing A7.01, is that correct?

A. Correct. |

Q. Would you agree with me that that exhibit
123 depicts the architectural drawing so the
building wrap should go in and wrap the head
of the window and 'go to the inside?~

A. Let me see yours because ---

Q. Certainly. And you can enlarge that even

more, if necessary.

1339




[ L A S

S O e N N

12
13
14
15
16
17
18
19
20
21
22
23

24

25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 492
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011 -
Before The Honorable Kristie L. Harrington

A. Yes, I do agree with that.

Q. For the purposes of this question, if the.
building wrap‘actually does wrap 1in at the
head of the window at Fenwick Plantation, it
would be done according to the FKA drawing.

A. I would agree with that.

Q. Certainly, if FKA, the architect of the

project, calls for the building.wrap to going
into the building at the head of the window,
that’s what fhe drawings that we’re looking at -
say. Summit doesn’t have a prob;em with the
building wrap gbing into that head of the
window, dqeé it?

A. I would say not.

Q. Now, it’s my understanding that you

~weren’t involved in negotiations at all to

this contract. But you are aware of the fact

thét Fugleburg Koch was making inspections and

"had contract administration at Fenwick, were

you not?

A. Yes.

Q. So what is laid out in 2.5.5.1 and

2.5.5.2 in regard to contract administration
by Fugleburg Koch (ph), that’s what actually

was happening in practice in the field, right?
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A. Correct.

Q. Would you égree with me that the fact
that the building wrap'waé behind the baling
bib, would be something that could be observed

by the architect when they’d come to:- the site?

A. Yes.
Q. That’s something that came be seen?
A, Yes.

Q; - Now, the same thing that would be-
apparent to the architect would alsoc have been

apparent to Summit as the general contractor

also, correct?

A, Correct. -

Q. Did Summit evér raise any concerns or
objections at all to how that was sequenced?
A. I don't recail.

Q. Okay, if Summit had a problem with it,
what would Summit have done?

A. Buddy Reeves would have dealt with it on
site with whoever was installing it.

0. And he would have had the authority to
say, “Uh-uh, we’re not installing windows that
way,” or “we need to pull that building wrap
out on top.”

A. Absolutely.

1341




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mark T. Tescniar et al v. Fenwick Plantation LLC et al 494
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

Q. Aﬁd the architect would also have that
authority to do that?

A. Yes.

Q. Back on‘the scope of work issue that we
were talking about, the final decision as to
how the scopes of work would, in fact} be
separated amongst the different subcontractors
was the final decision of Summit.

A. Right.

Q. | And when Summit makes the final decision
as to which subcontractor’s scope of work
would include which, is it also Summit’s
responsibility‘to make sure all of the areas
are, in fact, covered?

A. Right.

Q. And then When you take those scopes of
work, Summit was résponsible for sequencing
and coordinatiné,thosé subcontractors in order
to make sure that_those were done in the
proper sequence.

A. Correct.

Q. Wouldn*t you agree with me that the more
trades that come together at a certain
location, '‘and the more detail at a particular

location there is, that there needs to be more
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obServation of that area by the general
contractor?

A. Right.

Q. Specifically, regarding fhe J-mold which
you keep -- I'm sorry.

A. Specifically, regarding the J-mold which
you keep pulling out. We did not feel like it
was an issue.

Q. We will make as -exhibit 159 the

acceptances of the units by the owner after

" the work was completed. Is that correct?

A. Correct.

Q. If you would, under the contractor’s
application for payment it has that, “The
undersigned contractor certifies that, to the
best of the~contractor’s knowledge,
information and belief, the work covered by
these applicatioﬁs fbr payment has been
completed in accordance with - the contract
documents, that all amounts have been paid by
the contractor for which previous certificates
for payment were issued and payments received
from the owner, and that current payment shown
herein is now due.” Did I read that

correctly?
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A. Yes.

Q. All right. Looking at pay application
number 12, is that ydur signature?

A. Yes.

Q. Okay, the pay application number 11,

whose signature is that on behalf of the
\

contractor?

A. Steve Gammons.

Q. And Steve is somebody at Summit} corréct?
A. He was.

Q. And he was -- he was over you?

A. Correct.

Q. Okay, but he went ahead and authorized

and signed the certificate of payment on

‘behalf of Summit, right?

A. Correct.

Q. Okay, -and then how about pay application

number ten? Is that a Mr. Gammons’ signature

again on the application for payment on behalf

of the éontractor?

A. Yes.

Q. And then number nine, that’s yoﬁr
signature?

A. Okay, yes.

Q. And number eight is your signature?
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A. Yes.

Q. Number seven, is that Steve Gammons?
A. " Yes.

Q. Number six, is that your signature?
A. Yes.

Q. Number five, whose signature is that?
A. Paul So@ders.

Q. Who is Paul Sowders?

A. Sowders, S-O-W-D-E-R-S.

Q. Who is Paul Sowders?

A. He was, I bélieve,va vice pPresident for
Summit at the time.

Q. Okay, he would have been authorized to

-execute the application and certificate for

payment on behalf of Sﬁmmit.

A. Yes.

0. And then pay applicatibn number four, is
that your signatufe? Revised, I should say.

Is it the one you have?

A. Yes.

Q. And pay'application three, is that Steven

Gammons again? I think that’s actually the

top one?
A. Yes.
Q. Okay, now, number two, that’s Paul
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Sowders on behalf of Summit?

A. - Correct.
Q. And number one 1s Steve Gammons?
A. Correct.

Q. Okay, and then Juanita Ellis actually
notarized all these signatures, correct?

A. Correct.

Q. "~ And she would have been a notary for the
state of Florida.

A. Correct. '

Q. If the plans calléd for diverter flashing
or'kickout flashing, £hat would have been
unde; the scope of the roofer.

A. Corréct.

Q. Okay, now, Fugleberg Kocﬁ, they’'re the
architect, correct?

A. Correct.

Q. - And they had contract administration for
the project?

A. Correct.

Q. And can you expléin to me Qhat contract

administration is?

A. Contract administration is when an

architect is a designated representative from

the firm to review the construction and review
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the pay applications.

Q. Now, we had talked about this before in
your deposition that you were the individual
in charge of the project for Summit, correct?
A. Correct. |

Q. Okay, and it was your ‘understanding, as
the person in charge of the entire project for
Summit, that the architect was, in fact, going
to review the-construction that was going on.
A. Cor;ect}-

Q. And was if yoﬁr understanding that the
architect was to inspect the work that was
being completed by Summit and the ...
subcontractors? |

A. Correct.

Q. Looking baék at Exhibit 113 to your
deposition, we sﬁoke about the fact the
signatures afe notarized by Juanita Ellis who
was a notary in Florida. But regardless of
whether it was signed.in South Carolina or
Florida, that is a certification of a sworn
statement, correct?

A. Correct.

0. And of those signed in Florida and

notarized in Florida, 'you understand that it
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was a sworn statement that was valid in South

Carclina for a South Carolina project?

A. Correct.

Q. I’m‘going to hand you what’é been marked
as deposition exhibit 183 and iﬁ’s Summit
9547. Okay, it has in there that, “I-would
like to use a General Aluminum double-pane
window in lieu of the General Aluminumilloo
series as requested by Bob Root,” correct?

A. Correct.

Q. ﬁow; as far as you know, you would have

been the individual for Summit who would have

_ been invoived in the selection of the windows.

A! Correct.'

Q. * Okay, would any subcontractof have.been
involved at all'in the selection of the -
windows?

A. No.

Q. Now, you’'re familiar with what a casing
bead is for stucco?

A. Yes.

Q. Okay, if there were or were not a casing
bead around the windows for the>project at
Fenwick, that would have been something that

you could have observed.
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A. Correét.

Q. Did you ever have -- it’s my
understanding that there is not a casing bead
between the hard coat -- excuse me, bet&een
the.stucco, the proprietary stucco system at
Fenwick, and the windows. Did you ever have
an issue with the fact a casing bead was pot
used between where the stucco termihateé and
the windows, that have ﬁhat ~-- what the
plaintiffs’ expert has referred to as a double

flange? Did you ever have a problem with

"that?

A. I don't recall-.

0. If you would have had a problem with
that, that would have been something that you
would have brought to the attention of the
stucco subcontractor. |

A. Correct.

Q. And as stated before; as shown in exhibit
113, the pay application, you did; in fact,

accept the work of Professional Plastering--and—-— -

Stucco.
A. Correct.
Q. Also, whether -- you would agree with me,

having been on numerous construction sites in
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your years of experiehce, that you can tell
the difference when you see an intersection
where there is a filled bead of caulk, or
whether you have an engineered sealant joint.
A. Correct.

Q. Okay, did you ﬁave any problem at all

with -- in going back, it’s my understanding

that Los Campos was, in fact, the

subcontractor who was responsible for the
installation of the caulk at the project,
correct?

A. . I believe so.

Q. Okay, and if you Qould have had a~p£oblem
with the filled bead of caulk, that you would

have brought to the attention of Los Campos if

noticed.
A, Correct.
0. And you, in fact, did approve or someone

did, in fact, approve the work of Los Campos,
correct?

A. Correct.

Q. Let mé hand you what I've marked as

exhibit 184. I believe that has been
previously marked, but let me hand you 184, 1if

I may. And that’s Summit 27992 through 27994.
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Now, look at the first page of exhibit 184.

And I would ask you to identify that document,

please.

A. It’s a fax to Donnie King from Tacy
McGinty.

0. And Donnie King with Professional
Plastering?

A. Cdrrect.

Q. And is that your sighature,next to your

name, correét?

A. Correct.

Q. It has in the “re” line, it’s “fldashing
at breezeways under the Magna Wall,” correct?

A. Correct.

~ Q. Now, in this letter you apparently had a

discussion with Donnie Xing in regard to the
installation of the flashing -- installation
of the flashing under the Magna Wall system

and paper-backed lath at the breezéWay bottom

edges.

A. Correct.

Q. Okay, we’'re going to go over the actual
document that you wrote. But do you remember

anything about the discussion with Donnie King

that is not embodied in this fax?
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A. No.

Q. Now, in the fax that you wrote, .you have

that the installation of flashing‘under the

Magna Wall stucco and paper-backed lath at the
bréezeway bottom edges will be the
reéponsibility of Summit Contractors, Inc.,
correét? |

A. Correct.

Q. And then it goes on toc state that you are
requesting the use of labor only from your
company, Professional Plasteriné,‘correct?

A.‘ Correct.

Q. And that Summit will supply all’the
materials, supervision and will be fésponsible

for obtaining all engineering approval of the

underlying flashing system. Is that correct?

A. " Correct.

0. And then Professional,Plasteriné will
install under Summit Contractors; direction
and is not liable for this flashing or the

installation of this flashing, correct?

A. Correct.
Q. Page 40. 1It’'s the subcontractor

agreement between Summit and-Los Campos. Do

you see that?
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A. Correcﬁ.

Q. All right. And are those your;initials
under the coﬁtractor initials throughout this
document?

A. Correct, yes.

Q. 1'd like you to go to page 19, please.
And this is attachment to the scope of work
for painting, correct?

A. - Corréct.

Q. So this would have been Los Campos’s
scope of work with regard to the péiﬁting on
the project, correcté

A. Yes.

Q. And if you would, I'm going to read item
number four. Under fhe scope of work -- make
sure I read it correctly -- it says, “It is
the intent of this subcontract to convey to
the subcontractor that the exterior
waterproofing of all stucco is the
responsibility of the subcontractor. This is
to include but not limited to all areas where
stucco meets like 6r unlike surface where
paint may or may not be apﬁlied.” Did I read
that correctly?

A. Yes, YOU did.

1353




11
12
13
14
15
16
17
18
19
20
21
.22
23
24

25

Mark T. Teseniar et al v. Fenwick Plantation LLC etal - 506
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

Q. And so this is detailing that it was ﬁos
Campos’s responsibility on this project to
waterproof the exterior of the stucco and the
intersections of the stucco and any other
materials, correct?

A. Cérrect.

Q. Let’s read -- I'm going to read number

five as well. “All parties hereby agree that

subcontractor is to furnish and install all
required caulking with thé specified type of
caulking at all aréas of the project. 1These
caulked aréas are to include but not limitéd
to windows, doors, exterior siding, exterior
trim, interior trim, exterior door sills,
between exterior trim, tubs and fascia board.”
Did I read that correctly?

A. Correct.

Q. So it was Los Campos’s responsibility on
this project to install all the caulking,
correct?

A. Correct.

Q. All right. When you were contracting
with Los Campos, it was Summit’s understanding
that Los Campos would be applying the

elastomeric coat of the caulking all over the
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‘top of the Magna Wall installed stucco,

correct?

A. Correct.

Q. And that was Summit’s expectation, and
that was Los Campos’s responsibility, was to,
in essence, seal the face of the stucco,
co;rect?

A. Correct.

Q. And that was the work that Summit
directed Los Campbs to perform on the project,

correct?

A. Correct.
Q. Let me hand you what’s previously marked

—-— what'’s marked previously as Exhibit 106 to
your deposition. And this is thé memorandum
from Summit, actually from you, dated April 4,
2002. And it references coordination meeting
will be held for the referenced project. I
really want you to turn to page that’é'labeled
Summit 21695, and the label of it is “building

envelope checklist.” Do you see that?

A. Okay, vyes.

Q. From your previous testimony, my
understanding is that this checklist was

something that you went over with the

1355




10
1
12
13
14
15
16
17
18
19
20
21

- 22

23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 508
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

subcontractors during this meeting. Is that
correct?

A, Correct.

Q. The first topic under this checklist is
roofing, cérrect?

A. Correct.

0. All right. When you go down to number
five, it séys “review flashing details with
particular emphasis on special conditions.”
And it’s éot three bullet-points. The first
is “check flashing step value, et ceﬁera,” and
the second is “turreté" and the third is
“penetration in curves.” That’s éorrect,
right? |

A. Correct.

Q. And so this is something that both Summit
and John Saluki would have beenAresponsiblerto

look for during the project.

A. Correct.

Q. Okay, what is Exhibit 63 to Pat Fitch’s
depositioﬁ?

A. It’s the general,architectu;al and
general specifications. |

Q. For the‘viilage at Fenwick?

A. Village at Fenwick.
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0. Just, if you would, flip to page 5017 of
that exhibit, that's FKA 5017.

A, Okay, wﬁere it says “FKA” on the bottom?
Q. Yes, yes.

A. All right.

Q. And there’'s a section “quality assurance”

onythat page. Do you see whefé I'm referring
to?

A. Yes.

Q. There is mockups listed under the stucco

' _section, correct?

A. Correct.

Q. Okay, it was my understanding from
deposition testimony that there was a mockup -
done. Do‘you recall either way?

A, I do not recall.

Q. Okay, now, the mockup, though,
requirement ~-- if you look at number three on
page 5018, it requires -- number two, the
erection of mockups. And then, number three,
notify architect seven days in advance of date
entitled mockups will be constructed. Do you
see that on page FKA 50182

A. What -- yes, I do see that.

Q. And then, number five, the architect had
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the responsibility to apprové the mockups
betweep the plaster work, correct?

A. Correct.

Q. Okay, and a mockup is wheré you actuglly
have a prbducﬁ installed and the architect can
come review it and see how it’s actﬁally going
to be iﬁstalled on_the project, right? |

A. Correct.

Q. And undér the specifications for thé
project prepared by the architect, FKA, they
were to approve how the stucco was to be
installed prior to installation.

A. Cor;ect.

Q. On page 4855 of the specifications there
is a section called gpfoject coordination.”

Is that something phat the contractor, Summit,
would have been responsible for, the-

coordination section under the specifications?

A.  Correct.

MS. MAHON: That’s all.

THE COURT: You may step down.
Thank you.

Ladies and gentlemen of the jury, we

have reached an appropfiate time for us to

break for the evening. Do not begin your

1358



10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25

Mark T. Teseniar et al v. Fenwick Plantation LLC et al 511
Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

deliberations. Do not discuss this case
amongst yourselves. Pleése be back -in the
jury room at 9:30 in the morning. Thank you.
Please rise for the jury.

(JURY 0UT)

THE COURT: You may be seated. You

'méy step down. Thank you.

/ .
Briefly, we need to address-issue of
: !

Mr. Dawkins; the remaining witness. 1Is that
correct?’

MR.> ANDERSON: Yes.

THE COURT: And you still.have a
rebuttal witness. Is that correct?

‘MR. 'LUCEY: That is correct.

THE COURT: Let me hear you.

You’re still objecting to Mr. Dawkins being

qualified as an expert?

MR. SEQUI: We are, Your Honor,
yes.
* THE COURT: -~ Mr. Andérsoﬁ, if he is

not qualified as an expert, can you -- do. you
still intend to call hiﬁ?

MR. ANDERSON: Your Honor, we
probably will call him, but his testimony will

a bit abbreviated..
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THE COURT: - All right. And if he’s
not qualified as an expert have you made the
determination that you’re going to attempt to
call another witness in his place? You had
mentioned that you were going to call -- I

can’t recall his name at this time.

MR. ANDERSON: Mr. Watkins.
THE COURT: Mr. Watkins, yes.
MR. ANDERSON: - Thank you. And we

are determining that approach. And so if he

is available, we would do that.

THE COURT: And you’re objecting to
Mr. Watkins being called; Is that correct?
MR. KIRCHNER:" That’s correct,
" Your Honor. If ysu will recall Mr. Lucey

indicate Mr. Watkins is a genefal contractor.

-He’s not an architect or a professional

engineer. Mr., Pusheck is a general

contractor. He’s already testified. So Mr.
Watkins’ testimbhy would be cumulative and
redundant. We’véAalready had a GC testify.
. THE COURT: First, they need to
make the determination whether or not Mr.
Dawkins 1s qualified as an expert. 1’11l be

happy to hear from you.
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.MR. KIRCHNER: Thank you, Your
Honor.

THE COURT: Anything additional,’
now that you’ve had the opportunity to review
what’s in his file.

MR. KIRCHNER: - Nothing additional
from the arguments we placed on the record
this morning( in téfmé of his qualifications.

THE COURT: Thank yéu.

MS. MAHON: Your Honor, the
standard is whether an expert has indeed
acquired the requisite knowledge and skill to
qualify as an expert in a particular éubject
matter. And it can be acquired by either
study or egperience. Such knowledge or skill
in a profession or science that he is better
qﬁalified for the jury before the opinion oﬁ a
particular subject of his testimony. 1In
Watkins v. Ford Motor Company,-which is 699
S.E.2d 169,‘the Supreme Coﬁrt, as I'm sure you
know -- there was expert testimony that was |
attempted to;be given in that. The Court
found that tﬁat expert was not qualified. But
that was because Williams adﬁitted that he had

no professional experierice with working on a
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cruise control system prior to admission. He
admitted he had not conducted any comparison.
His theory had, in fact, been generally
rejected by the science. Williams had no
knowledge, skill, experiénce, training or
education specifically related to cruise
control 1issues. And that court cited the
Williams holding that the trial court -- in
that case the trial court erred in refusing to
qualify a medical doctor as an expert in
biomechanics, where the doctor had training in
biomechanics, had been gualified as a
biomechanics expert in- other states and had
some educational béckgrouﬁd in biomechanics.

| Now, in Fields v. Hayes, which was a
cése after the one we handed up to Your Honor
this morning ~- in Fields v. Hayes, what
habpéned in that case was the trial court did
not allow a home inspector who wag not
licensed in the state of South Carolina to
testify. Now, it went up to the Supreme Court
and the Shpreme Court. said that was error.

But in that casé'what’happened was there was

already cumulative evidence. In this case, we

haven’t put up a liability expert. Mr.
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Dawkins is our liability expert. And as he
testified about his qualifications, he has
been trained>as a professional engineer. He
has an education of a profeséional_engineer.
He has testified in courts.a lot in the state
of Georgia.i He works under the licensé of
someone in South Caroclina. He has twenty-
seven years of experience in building
construction systems and civil .engineering.
He's practiced as a buildiﬂg consultant since
1973. He’s got the educational background.
He has a myriad of projecﬁs that he’s worked
on in this state and in other stateé which
would qualify for the fact that he has,
indeed, aéquired the requisite knoﬁledge skil;
in order to qualify as an expert, and that by
studyAahd experience he has sﬁch knowledge.
Now, back to Fields v. Hayes, in
that case the Court did say -- the Court said
it should have qualified the out-of-state home
inspector to testify simply because he did, in
fact, as I understood it, have ﬁore knowledge
than the jury would, just like Mr. Dawkins.
Mr. Dawkins is going to have more knowledge

than the jury will.
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And Mr. Pusheck was our cost
estimator. We designaﬁed, pursuant to the
Scheduling Order, Mr. Dawkins. He has been
named for a over year,-Your Honor. He was
named in liability and daﬁages. And it
appearsithat through inadvertence his
photograbhs.wereAnot sent to the other side.l
We realized that when we designated the
photographs for the trial exhibit. Plaintiffs
objected and said fou did not give those to
us; And we said we are -so SOrry. We will4not

use his photographs at trial. We won’t even

~use those for his opinions. He will rely on

Myles Glick’s set. And'he's going to take
Myles,Giick’s photographs and, as an engineer,
licensed in anotﬁer_state but qualified in
thié state -- he’s going to say -- well, I
shouldn’t say gualified}in this state, Your
Honor, but who has worked in this staté. He'’s

going to say that looking at that, with my

knowledge, experience and expertise, I can

tell you what I see in that as a professional
engineer. We don’t have any other expert
who’s testified about that.

" And then, finally, Your Honor --
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. just one more point -- so the holding in-

Fields v. Hayes would not apply. Because in
that case it was only harmless error to nét
have allowed that expert to testify, only
because it was cumulative. And in this case,
as you heard Mr; Pusheck say, he didn’t do any
forensic investigation. He didn’t testify
about what codes apply. He didn’t testify
about if our clients’ work met the code or
didn’t meet the code. - He didn’t testify about
the manufacturer’s specifications.: And those
are all things that Mr. Dawkins, as -our
liability expert, will, in fact, depose.

One more pdint, Your Honor, and then

I'11 be done. The question about us

"unfortunately, by.inadvertence, apparently

they did not get the photographs and the
notes. The fact that they didn’t have that --

they'have to prove that they were prejudiced

by that.

There was a‘éase about that. - It’s
‘not selected for publication. But it is
-Michelin v. Des Morris. And it’s a federal

' court case. It’s 25 Fed.Appx. 155. And it

says -- I'm sorry -- pardon me, Your Honor.
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I want to cite the case that acfually was used
by thé court. This is Jenkins v. Pugh. It’s
391 S.C. 209, 705 S.E.2d 457. And it a Court
of Appeals 2010 case. In that case, the Court
held\that -- this was failure to actually
disclose an expert. And the Court was --
counsel had to disclose an expert witness and
had to do a supplement.' And the Court said
that the sanction éf excluding a witness

should never be lightly applied. Before

- excluding a .witness as a sanction for

violating continuiﬁg_duty to disclose
information, the trial court should ascerfain
the type of witness involved, the content bf
the evidence, the explanation for the failure
to namé the witness in the answer to the
interrogatory, and the importance of fhe
witness’s testimony andAthe degree of surprise
to the other party. The Court decided that
counsel had inadvertently-failed to supplement
his interrogatory responée, but .that the
degree of surprise and prejudice to Pugh was

low. Because they found out and then they

"were able to‘do it in camera, had time to do

it in camera, like a deposition and I think
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they got to ask questions.

‘It’s the same in this case, Your-
Honor. We even have tonight now. If they
want to review documents, we’ll even.set up a
deposition if that’s something that they wanF
to do. But what we don’t want to have happen,
though, Your Honor, is we do not want this to
deny éur liability expert. We are severely
prejudiéed by that. 'We need to have him for
the crux of our case,Aas to whether there was
any liability on the>part of Professional
Plastering.

THE COURT: Ms. Mahon, if he’s so
important, what didn’t you make sure all‘that
information was given and turned over?

MS. MAHON: “Your Honor; I sincerely \

apologize. I did not realize it had not. been

until they had e-mailed back and they said --

and at that time, Your Honor, they didn’t say
“we’re going to move to exclude your witness.”
They just said “you can’t use these.” And we
said “we’re so sorry, we will not use these.”
But here’slthe thing. He has been
desiénated as an expert 6n liability for over

a year. They could have deposed him, 1if they
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wished to. It wasn’t a surprise that.we were
going to use him. It’s notyeven a surprise
what he’s going to festify to. -I’m sure they
can tell you themselves the crux of what his
testimony will be. And if they had that
notice, they could have deposed. him.

But, Your Honor, we will be severely
prejudiced if we cannot use him in order to
contest liability in this case.

THE COURT: All right, briefly.

MR. KIRCHNER:. Very briefly, Your
Honor. 1In the Watkins v. Ford Motor Company

case that Ms. Mahon cited where that

particular expert admitted that he had no

professional experience, it’s exactly what we

have here. Mr. Dawkins has admitted that he’s
not a licensed general contractor. He’s not a
licensed architect. He has this -- he calls
himself a construction consultanﬁ, but has no
certification for it. He has never, ever
designed a prdject like the one that is at
issue here. He’s never designed anything in
coastal South Carolina, never ahything in
Charleston Couﬂty or anything in all of South

Carolina, for that matter. And again, he’'s
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never been qualified as an expert in a court
of law in South Carolina.

Again, the crux of the rule on
experts is to determine whether or not that
witness will assist the trier of fact. You
have someone who’is testifying in violation of

South Carolina law about technical issues. It

~absolutely is prejudicial to our case, and

shéuld'not be allowed.
| THE CQURT: It’s your position, Mr.

Kirchner, that he’s not licensed in South
Carolina is a violation of South-Carolina law
for him to testify? |

MR. KIRCHNER: Yes, the statute
we read this morning says it’s a misdemeanor
and he’s guilty of a fine or imprisonment. If
he offers expert tephnical testimony, if he
evaluates buildinés and construction plans for
clients with —;— ‘

- THE COURT: Let me look at that,
Mr. Kirchner.

MR. KIRCHNER:. Your Honor, I can
hand up my marked copy; if you like.

THE COURT: Ms. Mahon, do you agree

that that that’s what the statute says?
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MS. MAHON: I agree that’s what the
statute says. I.will point out, though, Your
Honor, Baggerly, 370 S.C. 362 precisely looked
at 40-22-20, the engineering licensing statute
thch prohibits an individual from engaging in
the practice of engineering in South Caroliﬁa
without being registered and which includes
expert technical testimony in the deposition
and did not preclude out-of-state professional
engineering,expert from testifying in other
states. Expert services-were being offered to
a South Carolina jury not to the state’s
citizens seeking traditional professional
engineering services. So the Court has
already looked at that statute and said “that
statute is not sufficient to bar an engineer
from testifying in South Carolina.” And
that’s- what they’re seeking to do.

Your Honor, what wehwouid be
designating him as would be in the field of
érofessional enginee;ing, where he has his
expertise, where he has his experience and
where his education is.

MR. KIRCHNER: And, Your Honor,

I'm not saying that this statute is the sole
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basis for you to exclude him. It’s all_those
other factors I just mentioned.

THE COURT: All right. Let’s be
back at 9:00 a.m. I have an appointment I
need to meet this evening. Come back at 9:00
a.m. and I’11 rule on that. And I'll—als§
hear as to anything else. Who is your

rebuttal witness?

MR. KIRCHNER: Myles Glick.

THE COURT: All right, thank you.

MR. KIRCHNER: Your Honor;»if I
may take up one métter. I understahd-you want
to have the evening to rule. But if you were

to admit him, I would like to take the
defendants up on their offer and have him for

a deposition.

THE COURT? He’s available for a
deposition.
MS. MAHON: Yes, Your Honor.

‘Depending on-admitting him, we will be glad to

~make him available for the deposition tonight.

But we want to go ahead and do it.
THE COURT: Very well.
(COURT IN RECESS)

{TRANSCRIPT CONTINUED NEXT PAGE)
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MAY 13, 2011 | 9:00 A.M.

THE COURT: Counsel, Mr. Kirchner
and Mr. Anderson, Ms. Mahon, be éeated.

Counsel, just for the record, I’'ve
received three notes from the jury this
morning.' They are very concerned that they’re
going to be extended till Monday. And one of
the jurors must be out of court by 5:00 p.m.
today. So just for scheduling I Qanted to let
you know that. There has.been some discussion
about one juror is performing a weddihg
ceremonyiat 5:00.p.m. We héVe two alternates,
so it may be that we’ll have a discussion if:
we are close to let that iqdividual‘go and put
an alternate in. All right?

| The remaining matters are -- 1is
everyone ready? I see some missing;seats.
Is everyone ready?

MR. LUCEY: We are, Your Honor.

THE COURT: The question was
whether or not Mr. Dawkins woﬁld be qualified
as an expert at this time based upon my review
of thé voir dire -- in camera voir dire as

well as the background of the case. I am
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‘declining to grant your reﬁuest to have Mr.

Dawkins'qualified as an expert in the areas'of
engineering and construction. I am not
re;ying-solely on the fact that>he is not
iiéensed in South Carolina. I am taking all
of the information as a whole, in its
entirety, in order to make my_decision.'

I note your eXceptiohs for the record.

| Also, Mr. Dawkins{ I understand that
there has already beeﬁ some agréement #hat he
would not be testifyiné,to or relying on the

photographs as well as the field notes which

have not been produced. 'Ié that Eorrect, Mr.
Anderson?
MR. ANDERSON: - That is correct.
‘THE COURT : Is that correcf?
" MR. LUCEY: That’s correct, Your
Honpr.
'MR. ANDERSON: Your Honor, if I

méy, just add last night we'extended and Mr.
Kirghner took up, he has had én interview with
Mr. Dawkins and was able to ask him whatever
questions he wanted. I believe 1t lasted
about thirty minutes or so. Mr. Kirchner’s

one of the attorneys.
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THE COURT: Thank you for mak%ng
the record very clear. And we had had some‘
discussions that you would make him available
for a deposition and, again, based updn my
ruiing and the lateness of the hour yesterday
gfterndon‘when we broke, and the earliness of
resuming Court, and the fact that this had
been seﬁ for a date certain substantially in
the pést. I understand that‘thg record is
clear.

"Also, my one QUestion -~ I have
worked on the charges, and my‘qne question is
as té defendants’ request to chargé number 17/
which is the negligent construdtion-request to
charge. Does;thé plaintiff Have an object to
that one?

‘ MR. LUCEY: L; Yes, Your Honor.

THE COURT: We’re shifting gears a

‘little bit, but I'm trying to get as much done

before 9:30las we can. And, Mr. Anderson, the
reason th -— the lawAis correct that they
have not pled and did not plead negligent
construcfion. So I'm just requesting and
inquiring as tovwhether or not they request

for me to charge it.
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MR. McCANTS: I’'m John McCants on
behalf of Master Fire and Marine Insurance
Company. Do you want to take up my matter
after you finish with the case?

THE COURT: I will simply -- I can
take up your matter very quickly. I am not
going to entertain any suggestions as to

requests to charge or as to verdict forms from

parties not listed in the case and not parties

. to the case. I will, out of an abundance of

caution, mark your request to charge and your
verdict form as a Court’s exhibit. Thank you.

MR. McCANTS: Note my objection.

Thank you, Your Honor.

THE COURT: Thank you. Hold on one
second. One more time -- we need your name,
and if you - could spell your last name for this
court reporter. I believe my previous court
reporter got everything. Stand right there.
If you’ll just Speli it.

MR. McCANTS: Your Hénor, I/m John
Mcéants. I’m here on behalf of National Fire
and Marine Insurance Company. My last name is
M-C-C-A-N-T-S.

THE COURT: Thank you, Mr. McCants.
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MR. MCCANTS: Thank you, Your Honor.

THE COURT: Mr. Kirchner?
MR. ANDERSON: Your Honor, I have
one other matter. We are going to need to

make a proffer of testimony of our witness,

Mr. Dawkins, and wondered when you wanted to

do thét.

"THE COURT: I'm trying to
accommbdate‘the jury’.s schedule, bécause one
individual, wﬁo is our foreperson, that needs
to be out by>5:00 o’clock. So'I’'m trying —--
we could -- while they deliberate you could
proffer Mr. Dawkins. That’s my inclination.

MR. KIRCHNER: ~ Your Honor, I just
want to make it clear for the record:that wbaf

I'm concerned with is the sequence, in that

"the proffer has not been made prior to -- the

proffer is being made after the opportunityr
for him to testify. .And I wanted to make sure
that there was no waiver of any issue
éoncerning that. '

THE COURT: The record will be very
clear as to what we’re doing, and I will allow
him to be proffered at an appropriate time 1if

it does not delay the proceedings any further
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and that it will not iﬁdicate a waiver of any
objections that you may have. Thank . you, Mr.
Anderéon.

fMR. LUCEY: Your Honor, may I
approach and hand ?ou our jury charges?

THE COURT: I have one question tov
you 1s as to Defendants’ 17. That’s the only’
question I have.

MR. LUCEY: We’ve reviewed that and

have no objection, Your Honor.

THE COURT: You have no objection
to including Defendant’s 17. Is that correct?

MR. LUCEY: That's éorrect.

THE COURT: Thank you. All- the
jurors are here. . Are we ready to prodeed?

MR. MCCANTS: Your Honor, I just want
to make sure what you’re marking. 1Is it the
document I sent your law clerk in the e-mail-?

THE COURT: The letter. 1It’s a
stack of papers.  And, Mr. McCants, I will
£ake that up. I'm really trying to get this
prial concluded to accommodate my jurors so
that we don;t have to -- that I don’t have to
sequester them. All right? Because they’re

getting a little antsy.
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MR. ANDERSON: " Your Honor, we
intend to go ahead and call Mr. Dawkins who

will be able to testify as to his observa-

_tions. I just wanted to make you aware of
that. —

THE COURT: . Thank you. Mr.
Dawkins, let’s go ahead -- I’m going to put

you on the stand. Let’s being our jury in.
And, Mr. Dawkins, I remind you that you are
still under ocath. I am not going to swear you
in. If you’ll come in and have a seat  on the
witness stand.

(WITNESS TAKES STAND)

THE COURT: Mr.'Anderson, I'm going
to aliow you just to review briefly with Mr.
Dawkiﬁs -- we don’t need to.go over all of his
-- who he is and all of that. So juét the
preliminary, and I will allow leading

gquestions to get that through so that Mr.

Dawkins -- that the jury’s familiar with who
he is.

MR. ANDERSON: Yes, Your Honor.
Thank you.

THE COURT: Mr. Kirchnér, you and
Mr. Anderson may approach. Mr. Dawkins, be
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seated.
(OFF RECORD BENCH CONFERENCE)
. ‘(JURY IN)
THE COURT: Thank you. Please be
seated. Ladies and gentlemen, this is Mr.
Dawkins. So we are continuing his testimony.

Mr. Anderson, I’'m going to allow you to

refresh the jury’s memory'briefly on who Mr.

Dawkins is. Thank you.

MR. ANDERSON: Thank you, Your
Honor.

THE COURT: Mr. Dawkins 'is still

under oath from yesterday. Thank you.

MR. ANDERSON: Your Honor, may I
approa;h the witness?

THE COURT: You may.

MR. ANDERSON: We have culledi
through Exhibits 19 and 20 and selected some

photos that would be easier if we could show

"him the photo. Thank you.

CHRISTOPHER DAWKINS, being duly
sworn to tell the truth, the whole truth and
nothing but the truth, testified, as follows;

'DIRECT EXAMINATION

BY MR. ANDERSON:
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Q. Mr. Dawkins, could you just briefly tell
us again who you work for and what your
position is.

A. I work for Engineered Solutions
International, LLC. I practice és a

construction consultant and engineer.

Q. You are a licensed engineer in what
states?

A.-- In North Carolina and Georgia.

Q. And you’ve had an opportunity té visit

the Fenwick properties that are in this

litigation. 1Is that correct?
A. Yes.
0. And during your visits did you ‘have an

opportunity to observe the construction of the
wall sections and the test cuts that were

being made?

A. Yes. There were four days of cuts

between June 8™ and July 11*" of 2010. And I
counted up how many cuts the McGee cut. There
were about thirty-six cuts spread over a
number of buildings and a number of locations.
And I believe most of those -- I mean, of
those thirty-six, I thiﬁk tﬂey reopened some

of the cuts that had been done by Mr. Glick
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earlier. So we got to see both.firsthand some
of the cuts that Mr. Glick had taken, plus new
cuts.

Q. ‘Did you have an opportunity to observe
the primary weather barrier? '

A. Yes.

0. Could you tell us what a primary weather

‘barrier is?

A, Sure. It’s the ---

MR. LUCEY: "Objection, Your Honor.
I believe this calls fof an opinion.

THE- COURT: I'm going to allow
that. Thank you.

DIRECTAEXAMINATION CONTINUED
BY MR. ANDERSON:

Q. Would you go ahead and tell us what a

. primary weather barrier is?

A. A primary weather barrier is going to be

what!s to ultimately stop water from getting
to the sheathing, the wall sheathing, plywood
or OSB and the framing behind-that. It’s what
stops water from getting-into/an interior
cavity of the wall.

MR. LUCEY: If I may renew my

objection. I think he testified about what a
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water barrier’s function is.

THE COURT: I'm going to allow
that. Thank you.

DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:
0. I have handed some photos to you that
were taken by Mr. Glick. I would ask 1f you

can tell me if there’s one there that gives

you -- that illustrates what the water barrier
was.
A. Sure. Let me look through them. Start

with photo 36 or page 36. Let me see if I can
find one a(littie better. A better one might
be two léter,'Page 95. |
Q. Page 95.
A.  Let’s see.
0. I'm sorry. I have two 95’s.
A. Here we go. 'Cut 36 first to show the
view. Where that cut is taken is the lower
back corner of a window. You see there at the
lower part of the photograph is ---

MR. ANDERSON: Excuse me. May I
approach, Your Honor?

THE COURT: You may.

DIRECT EXAMINATION CONTINUED
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BY MR. ANDERSON:

Q. I'’m going to give you a laser pointer to

help. Please proceed.
A, . Okay. Here -- what I'm pointing at here

is the wall sheathing which, in this case, is
an 0SB wood product. And then right up here
is the weather barriér, the primary weather.
barrier, whichvis Tyvek or -- it’s a building
wrap; I don’t believe this is Tyvek. It was
something like it.

Q. Tyvek being a brand name?

A. That’s a brand name of a building wrap.
That’s it. If you put up the next photo ---
Q. Ninety-five.

A. Which is 95. Thié is that same paper
right here. And then there’s some aluminum
tape that was placed over that. It’s part of
the system as well, startihg with this paber
right here.

Q. Now, in-fhe wall system that’s been
described to us and that you observed, what
was tﬁe next layer going to the outside of the
building?

A. It’s not -- this entire system was paper-

backed lath and Magna Wall stucco system that
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went over the top of that. Or in some cases
on the buildings, HardiPlank siding. In some

locations over that white building paper

Al

system was either HardiPlank si&ing at some
locations oh the buildings or hard—coat’
stucco.

Q. Can you tell the jury from this picture
what you observed the layering?

A. Sure. The white paper’s. been cut away.

S I711 putAit up here.

Q. Fifty-six.
A. Fifty-six, okay, sorry. Okay, good. The
top has the aluminum tape éecond coat. That

is the -- right at the bottom of this photo is

‘a piece of the white building wrap that has

been cut and pulled downward. So it'was.up_
against the. -- it was up against the -- at
this‘lécation, that’s ordinary sﬁrand—board
sheathing right there.

Q. So thét would be your first layer?

A. That’s the first layer.' And then we'wve

,got'aluminum tape that has tied this paper to

the -- that’s the aluminum flange of the
window system at the sill of the window. And

then this is another peel-and-stick tape
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called PermaBarrier which was installed later.
Q. So in this picture we have how many

layers if you can tell?

A. If you count the ---
Q. Please start with the wood and work your
'way out.

A. Okay. Wood is oné. The building paper
is two. The aluminum tape is three. And then
the PermaBarrier is- four.

Q. Now, is theré any -- do you see any of
paper-backed lath?

A. No, that would be over the top of all
this. - |

Q. All right. Could you tell us what you
observed in these picﬁures?

A. Sure. This =---you can see the paper-
backed lath énd the stucco ‘'system here. This
is the stucco and paper-backed lath that’s
being cut away. There’s where yéu see the
Magna Wall stucco, right where I’'m pointing
the pointer. They’ve cut'this. So we’ve got
black paper for the metal la£h that that
stucco’s embedded into.. They’ve cut that
awvay. And éo he’s pulling that cut up. And

then this is the work over here that’s the
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same location. And there again is the white
building wrap, the layer upderAthe paper-
backed lath with the stucco.

Q. Do you know in this location whether the
building wrap extends beloﬁ the paper-backed
lath?

A. This paper ---

Q. Yes.
A. --- does extend below. .It goes on down
the wall.
Q. How extensive is the application of the

building wrap?

A. It’s very extensive. it.covers the
entire wall. It turns into the windows. It
turns into the window openings, the square
openings that the window fits in. It turns
into those and ties in with the floor systems,

where there are floor systems. And it ties

‘into the roof system -- to the flashing to the
\

.roof.

Q. Mr. Dawkins, I’mAgoing to ask you to
speak up a little bit or intoithat mic.
Because it doesn’t sound like you’re being
picked up.

A. _ I'm not sure if it’s on, but maybe it’s
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Just the flow.

Q. But please speak up;'

A. I will.

Q. We’re fighting with the‘prbjector here.
A. Okay, Qery good.

Q. So how -- does the building wrap extend

the entire height and length of the building?

'A. »Yes.-

Q. And it‘goesvfrom the roof to the ground?
A. It goes essentially from the roof to the

ground. And it also turns into the rough

openings at the windows in a proper manner,

and some of that was done improperly.' But

‘that was done by North Florida Framing. But

the anéwer is yes. It goes from floor to
ceiling, and it ties iAto any opening in the
wallf

Q. Did you ha&e an opportunity to make some

general observations of the entire buildings?
) .

Can you give us what you observed about the

stucco surfaces themselves?

A. ' The stucco system?

Q. - The stucco surfaces.

A. I’'m having a hard time hearing you.

Q. Would-you describe for us what you saw in
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the field of the wall of the stucco?

A. Sure.

Q. And I would ask if you mind looking at
photograph page'12 or two, I'm sorry.

A. Yes. That shows a typical -- typical

‘condition from a distance albeit of the wall

' system. This is stucco. I believe this

portion of the facility is all stucco. .Iv

don’t see any HardiPlank siding in any of-

these photos. |

‘Q. : And What wére your‘obsefvations of the

condition of the stucco while. you weré there?

'A.. It was in gopd condition, looked good

from the exterior,, K looks great.

A I don’t remember there being any cracks

at this location. We did see a few cracks in

,;a;few,lodations, but not specifically here.

Q. {Where‘didlyou see those cracks?

AL Typical cracks occur where there’s water

intrusion under the wall. That’s the wrong

way to put it -- essentially, because the wood

0SB ---

MR. LUCEY: Objection, Your Honor.

This is clearly an expert opinion.
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THE CQURT: I'm going to sustain
that. He may testify as to his observations.
He’s a lay witness. Thank you.

MR. ANDERSON: -Thank you, Your

. Honor.

DIRECT EXAMINATION CONTINUED

BY MR. ANDERSON:

Q. Please tell us what you observed about

the cracks.
A. Cracks typically occurred where there was

damage to the sheathing, a staining and rot of

the sheathing below.

Q. And you were able to observe that through
the cuts that were made? |

A'-, That’s correct.

Q. And did you find those essentially in
;elationship to corridors of the building and
the windows?

A. Basically, the cracks typically 6ccurred
below some of the roof-to-wall terminations,
whefe there was flashing issues, and then down
below} at the lower éornérs, or around corners
of windows where there was also -- once the
cut was pulled, damaged sheathing.

Q0. And were you able to observe any
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relationship»between the 0SB or plywood wood
sheathing of the building and the thickness of
the stucco?
A. No. Maybe I don’t understand your
question.
Q. Was there any relationship between the
condition of the wood sheathing and the
thickness of the stucco?

MR. LUCEY: Objection, Your Honor.
It’s both leading and calling for a conclusion
of a lay witness.

THE COURT: Sustained.

DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:
Q. Do you have a photo that would illustrate
the Z-flashing at the head of the windows?
A. Yeé.
Q. Could you tell which one you would like

to use for that.

A. I think number seven -- page 74.
0.. Is that the photo -- (indicating)?
A.- Yes.

Q. And can you please tell the jury what you
observed concerning the assembly of that area

-- what your observations are of that area,
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what are we seeing there?

A. We're seeing the main building wrap,
primary building wrap over the OSB sheathingL
And we're seeing a piece of flashing over the
head of the window. This is at'thé top right
corner-of a window. And thét”é the flashing
that’s called for and éupposed to be
installed; it should be lappéd behind ---

MR. LUCEY:’ Your Honor, objection.

He can’t talk about what should be done.

THE COURT: I'm going to sustain
the objection. He can testify as to what he
observed as a lay witness. Thank you.

- DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:
Q. Just give me what you observed.
A. What you’re seeing here is the feverse
lap oﬁ the sheathing.
0. Mr. Dawkins, if you cén blease just tell
us without a conclusion.
A. I understand. I’'m trying hard to do
that. It’s on the front side of the building

wrap.

Q. All right. And when we say “Z-flashing,”

what are we talking about?
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A. We’re talking sort of about how that
piece of flashing is formed. It looks like --
there’s a little lip here and then there’s a
horizontal side and then there’s a vertical
from that. When you put all those together it
looks a little bit like a Z. A

0. So if you loock at thé end of it, it looks

like a Z2?

A. Correct. It would look like a strange Z.
Q. Tell us how you interpret that fit ---
THE COURT: Hold on one second. Do

you need some water?

JUROR: I have water. Could I just
step out one second?

THE COQURT: All right. Do not

begin your deliberations. Please rise for the

.

jury.
(JURY OUT)

THE COURT: Please be seated. Mr.
Anderson, I apoclogize. You may continue.

MR. ANDERSON:  Thank you, Your
Honor.

DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:

Q. I believe that the question pending dealt
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with what you obsérved and how the Z-flashing
fits in relationship to the window.

A, That’s correct. This piece of Z—flaéhing
is on the front side of theAbuilding wrap.

0. Tell us what you observed as far as the
assembly of that.-

A. Well, there was aluminum tape covering

that, and .then there was a seccond layer of

tape over that aluminum tape. And then
essentially over that was the papgr—backed
lath with the stucco embedded into it which
you’re seeing here. You-also have a build-out
of stucco at this location, a thickened
portion of étucco at‘that location. And, if I
may, behind this -- if you pull this back --

this Z-flashing back, the paper was tucked

‘into the rough opening.

Q. And you were able to observe that?

A. I was able to observe that at sevéral
locations.

0. ' You have made reference to the aluminum

tape several times.

" A. Yes.
Q. Where would we find the aluminum tape?
A. The aluminum tape appeared to be applied
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at the same time as the -- or closely at the
same time as the péper. In other words, the
building wrap was put up first, tied into the
openings at the jambs. Also tied into the
opeﬁing at the head, and then aluminum tape
was placed over those -- over those nailing
flanges. We’ve got a window here.

Q. We will do that. 1Is there any diagram or
drawing that may help illustrate what you
observed? | |

A. There aré fwo that I found. One is in
the General Alﬁminum installation instructions

and the other is in the drawings.

MR. KIRCHNER: ~ Your Honor, may we
apbroach?
THE COURT: You may.

MR. KIRCHNER: I have an
objection.

{BENCH CONFERENCE)

THE COURT: Sustained.

MR. ANDERSON: Your Honor, my
nextvstep would be to use this particular
window as an illustration of some observations
made by Mr. Dawkins. I‘anticipaté that there

may be an objection to this.
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THE COURT: ‘ Mr. Kirchner, are you
goiﬁg'to have some objection?

\ - MR. KIRCHNER: It looks like it.

THE COURT: Counsel approach.

(BENCH CONFERENCE)

THE COURT:  You may continue.

MR, ANDERSON:‘ ) 'Thank you,nYour
Honor. May the witness step down?

THE COURT: "If he will maintain an
appfdpriate voicé level so that members of fhe
ju;y can hear him.

- MR. ANDERSON: ‘' ~Actually, I was
going to show this in front of the jury, if I
nay.

THE COURT: Why>don't you move, Mr.
Anderson,-closer to Mr. Dawkins-and bofh of
you speak fairly loudly.

DiRECT EXAMINATION CONTINUED
BY MR. ANDERSON:

Q. " Mr. Dawkins, is this a window that is
similaf to the ones at the project?
A. Yes, similar. |

Q. And I would ask you, if you can -- if you-

-can step down right in front.

THE COURT: If you need to step
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down.
THE WITNESS: (Complies)
DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:
0. And if you couid please point out to the.
jury where the stuc;o application contacted

the window area or what yéu obéerved of the

‘stucco?

A. Right. The ogly place the stucco reailytj
touched this,hindow was in-this litt1e‘caviﬁy.
right here én‘bofh Side,of the window. 1If you
tufﬁ‘it aroﬁhd you see this'little CaQity on.
both sideé. That’s about the‘on;y place the

stucco touched it, because everything else --

-there’s -the Z-flash up at the top of the

window: 'It’é making contact with the z-flash
at the bottomf And it may be.making_a_little
bit of a contact -- it is making a little bit
of contact right here at the base dethe.'

window. But there'é Z-flashing in between it

at the top, and then on all the faces there’s

tape.
Q. When you say “faces” ---
A. I'’m sorry. Faces of this nailing flange,

because this nailing flange where my hand is
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right now would be where the OSB sheathing
would be in that picture. So this is
basically put in a hole, if that’s the right
way to put it. If there’s a héle the size of
this window, it would be put in.

Q. Thank you. Mr. Dawkins, were you able to
observe the assembly or the wall assembly

below the HardiPlank?

A. Yes.
Q. Can you describe for us what that wall
assembly -- how it was -- excuse me, could you

please describe the walls, starting with the

0SB?
A. Sure. From the 0SB out you had the same
building wrap that was behind -- that we

talked about already and the aluminum tape
aroﬁnd the windows also. |

Q. And was there anything between the Hardi-
Plank and the building wrap or the aluminum
tape?

A. No. The HardiPlank was attached over
those two things.

Q. If you would look at picture 88.

A. Yes, I can see that pretty well. I had

photo 88 in here. There’s two 88’s. Both of
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them show similar views.

Q. Could you please tell us what we're
observing and what you observed in this
picture?

A. What‘we're observing in this plicture are

the 03B, the paper’s been cut away and it’s

flopped down. - That’s paper that’s been just

pulled down. And then these are two pieces of
HardiPlank siding that have been cut. There’s
also a disparity -- I don’t know -- I hope
everybody can see it, but there’slsome gaps
and openings in the sheathing in this
particular location and the sheathing is not
all flush, if that’s the right Qay to put it.
Q. So there’s a disparity in the height in
the sheathing?

A. There’s somé disparity in the openings
and the sheathing is not planed against the
way. There may be a better phpto.

Q. Let me ask you to lookrat the other 88,

if you could.‘ - |

A. f like the other 88, because you can see
quite -- you can see more wall, Agaih,
there’s a window. ' Thefe’s some trim around

the window. There’s sort of like two-by trim
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around the window. And ghen here is the
building wrap that we’ve been talking about
and there is the aluminum tape thch has been
taped over the nailing flange of the window we
were looking at a minute ago, or a similar

window that we were looking at a minute ago.

" So that tape’s essentially taping the building

wrap to the nailing flange that’s on the face
of the OSB. Actually, it’s on the face of the
building wrap, excuse me.

Q. There appears to be a transition into a

stucco wall below. Is that correct?
A. That'’s correct.
Q. And were you able to observe how below

the HardiPlank and the stucco, what the wall
assembly was at that transition?

A, The wall‘assémbly -~ the 0SB behind both
-- I'm sorry. There’s 0SB sheafhing behind
both claddings, whether it be hard-coat stucco
beloonr HardiPlank above. And then the
building wrap is covering all of thbse.- The
building wrap doesn’t care what cladding goes
over it. So it’s over the whole wall, and the
claddings are on the outside of the building

wrap.

\
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. Q. Did you observe any difference between

the window assembly in the HardiPlank wall and

the window assembly in the stucco wall?

MR. KIRCHNER: Objection, Your
Honor. Thatlcalls for —-- first of all, it’s
. leading. It'also calls for an opinion.

THE COURT:  Sustained.

DIRECT»EXAMINATION‘CONTINUED

BY MR. ANDERSON:

Q. What did you observe was the assembly

around the windows under the stucco wall?

. A, The windows under the stucco wall would

have been similar to this window. The

"difference would be that there was a second

layer of the peel-and-stick tape that was

wrapped around these windows. And then the

- paper-backed lath. and stucco would be p;aced

over that.. So it started like this. But then

additional materials were .added to it.

Q. And then the HardiPlank wall, what

additional materials were added?

. A. None. : That’s what'the HardiPlank walls

looked like.
Q. In the cuts .that you observed did you

observe any damage below at the. HardiPlank?
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Did you see. any cuts to fhe‘HardiPlank that
demonstrated damage?

A. Yes.

Q. And is thereian illustration of that in

the pictures?

AL Well, I think the best one I can find

fast is 96.

Q. All right.

A. Ninety-six is below -- you can see the
window sill above. Thaf’s the sill trim above
the window, and this is sheathing which is
obviously missing due to the cut. And then
here is the sheathing and it's watér—stained
to indicate that it’s got wet. 1It’s élso got
openings that we talked about a minute ago --
another view of the issues with the sheathing
where it possibly not being in the same plane,'
and you can see openings and.gaps in the
sheathing.

0. bid you observe other cuts around windows
or any place else where the HardiPlank also
demonstrated damage?

A. The answer is yes. That’s a representa-
tive photograph, but the answer is yes.

Q. I show you what’s_Exhibit Number 19,
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Plaintiffs’ Exhibit 19, photo number 66, and

~ask you 1if that is something that you would

have observed under the HardiPlank?

A, I believe so. I’ve got that photo up

here. 1I've got them all out of order. I
apologize. Do you have, by chance, got the
number on that?

Q. It’s 116.

A. Okay.

Q. Can you, from the screen?

A. I was trying to find it. I can tell

that’s a piece of wood trim. I just can’t

tell what’s —;—' Yes, if you put it back ﬁp,

I've foﬁnd it now. Those are HardiPlank laps
. right there that I can see very well. I saw

those cuts. That’s lapped HardiPlank. That’s
another lapped HardiPlank below it. So, yes,
that’s consistent with other locations we saw
during the cuts back in June of 2010.

Q. Now, as fér as general locations within
the building, was there any difference -- did
you observe any difference between the
location of this type of damage in the
HardiPlank and the location of this tfpe

damage in the stucco?
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MR. KIRCHNER: Objection, - Your
Honor. Number 6ne, it’s leading and it calls
for an opinion.

THE COURT: Sustained.

DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:
Q. The damage that you observed, where did
you observe the damage under the HardiPlank?
A. At window corners, below window corners
and in some of thé locétions where the roof
wall -- the roofs and walls tied together.
Q. And where did you observe the damage
below the stucco?v
A, Also at window corners, the stucco, and
then also at roofjto—wall terminations, and
then also a. third location where thé balconies
-— where the secopd—story balconies and
breezeways termiﬁated with walls.

Q. Where did you see damage to the wood

" structure in relationship to the other wall

components that you’ve described?

A. There’s damage ---
Q. Please speak up.
A, Sure. The damage was on the 0SB

sheathing or, in a few cases, some framing
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behind the 0SB sheathing. That was behind the
building paper, the white building paper,

which was that first layer we talked about

earlier.
Q. The primary building wrap?

MR.VKIRCHNER:_ Objection, Your
Honor. Calls for an opinion, what is primary

versus secondary.

THE COURT: Sustained.

MR. ANDERSON: May we approach,
Your Honor?

THE COURT: " You may.

(BENCH CONFERENCE)

DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON:
Q. Mr. Dawkins, did you have.an opportunity

to observe the base of the wall, the stucco

wall?
A. Yes.
0. And could you please describe what you

were able to see at the base -0f the stucco
wall?.
A. We're talking about outer walls, not the

ones that make contact with the slabs?

. 0. That’s correct, that’s the outer walls.
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MR. KIRCHNER: Your Honor, we

have an objéction7 May we approach?
THE COURT: Yes.

(BENCH CONFERENCE)
DIRECT EXAMINATION CONTINUED
BY MR. ANDERSON: |
Q. Mr. Dawkins, would you please describe,
as opposed to labeling ;f do not name the
piece that you may have seen, merely describe

what you saw,

A. Okay.
0. There was a piece of metal accessory at
the base of the walls. 1In some cases it was

-- it did not have holes in the bottom of 1it.
In other caées, it did. I checked at a number
of locations using a mirror to put up under
the accessory or up under<where the stucco was
stopped above the ground along the'edges of
the building slabs. So there’s a gap maybe of
four to six inches below where the.stucco
stops and then there'é dirt. You’re basically
looking at the concrete, the edge of the
concrete slab at those locations. So I stuck
a mirror up under and iooked under at a lot of

places throughout the buildings. At some
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places we had no holes in the bottoms -- on
the bottom of that metal accessory. In a
number of other locations, we did have holes
maybe every two or three‘iﬁches along the
bottom.

Q. Were you able to make any particular
obsgrvations concerning the contact of the

stucco to the flashing at the header of the

window?
A. Yes.
Q. Again, please do not use any technical

terminology. But sort of describe the
condition which you saw.

A. The condition was that there was a
thickened portion of stucco typically-at the
heads of the windows, the tops of the windows.
And the plaster that made up that thickened
portion came into contact with the Z—flashing

that we looked at in the photos a few minutes

ago. It was terminated flush with the

horizontal portion of that Z-flashing.

Q. And.did you observe any condition in the
stucco, in its contact with what you’ve
described or what yéu call the flashing or the

metal piece at the top?
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A. I'm sorfy.
question?
Q.- Okay. What,

Might you repeat that

if anything, were you able

to observe about the area where the contact

between the stucco -- the hardened stucco, and

the piece of metal you called the Z-flashing

-— what did it look like?

A, It was just basically a termination. So

it was a little termination of plaster with

metal at that location.

0. Thank you.

Mr. Dawkins, would you answer

‘any questions that counsel for the plaintiffs

may have for you?

THE COURT: Mr. Kirchner? -

CR

BY MR. KIRCHNER:

0. Mr. Dawkins,

0SS EXAMINATION

I'm just going to talk to

you really briefly about youi observations.

This is photograph 116 that Mr,. Anderson asked

you about.

I believe you testified to the

jury that this is HardiPlank and that you can

see laps of HardiPlank underneath 1it?

A. Right.
Q. Is that correct? That was your
testimony?
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A. It wés.

Q. Let’s go back to photograph 115 that’s
just before that.

A. Okay.

Q. " So you see the same laps of HardiPlank?
A. Yes, I do: |

Q. What’sAthat that’s behind it?

A. That’s behiﬁd stucco. |

Q; So it’s not behind HardiPlank, is it?
Af 4No, it wasn’t. I didn;t see that photo

before.

Q. Let’s talk again about your observations.

Did you not observe sixty test cufsAwhile you
were out at Twelve Oaks that had aamage'behind
the stucco? |

A. I’ve got a list I made of the cuts, where
they were. .But I don’t have sixty on that
list. Some of those may be, you know -- we
were at a tép right corner of a window, they
cut here, and then they drilled hole and
dfilled another hole. I didn’t call tha£

three cuts. So they cut a lot of places.

Q. You said you made a list of those
observations?-
A. I did make a list of those observations.

© 1408




11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

S v o =

~

Mark T. Teseniar et al v. Fenwick Plantation LLC et al
’ " Case No. 08-CP-10-0049
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

MR. SEQUI: May I approach the
witness, Your Honor?

THE COURT: You may.

QROSS EXAMINATION CONTINUED
BY MR. SEQUI:
Q. Is that the list that you madé?
A. That is the list I made..
Q. In that list you have, on the left-hand
column, the test cuts that you‘observed;
correct? |

'MR. ANDERSON: I have an

objection, Your Honor.

THE COURT: ‘What’s the basis of
your objection? What’s the basis, Mr.
Andersdn?

MR. ANDERSON: The basis is on

one of your earlier rulings.

" THE COURT: Approach.
(BENCH CONFERENCE)
MR. SEQUI: May I approach the
witness, Xour Honor?
THE COURT: Yoﬁ may. Ladies and
gentlemen,, that last question has been
withdrawn. Thank you.

CROSS EXAMINATION CONTINUED
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BY MR. SEQUI:
Q. Do you remember how many observations you

made of the test cuts with damage behind

sheathing?
A. Say that again, please.
Q. Do you recall how many observations you

‘made of test cuts that had damage to

sheathing?

A. No, I don’t. I can’t do that from

memory.
0. Do you know if there was sixty or more?
A. I have no'idea. I cén’t.
MR. SEQUI: That’s all. Thank you.
. THE COURT: .~ Mr. Anderson.
MR. ANDERSON: | We have4no further

questions, Your Honor.

THE COURf: Mr. Dawkins, you may
step down. Call your next witness; Mr.
Anderson.

(WITNESS STEPS DOWN)

AMR. ANDERSGN: Your Honor, I
believe that fhat concludes our case.
However, prior to closing -- I believe that
the plaintiffs may have another witness. But

prior to actually closing our case, I would
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like the opportunity to look at the exhibits.
THE COURT: I will allow you to,
just for the purposes of the record, you will
have time to make sure that all of your
exhibits have been préperly admitted into

evidence and you are reserving all motions and

matters. I understand plaintiffs have a
rebuttal witness. Is that correct?
" MR. SEQUI: That’s cbrrect, Your
Honor.
THE COURT: Thank you. ‘And there’s
one reputtal witness. Is that correct?
- MR. SEQUI:“ Just.one, Your Honor.
THE COURT: ‘ Ladies and gentlemen,

at this time the defense has rested. The
plaintiff has an opportunity to present a
rebuttal argument. At this time they have
chosen to call one additional witness in their
rebuttal.

MR. SEQUI: The plaintiff calls
Myles Glick, afchitect, to the stand, Your
Honor.

THE COURT: Thank you.. Mr. Glick,
I remind you that you’re still under oath from

your previous testimony earlier in the week.
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Please come forward and take the witness
stand.
(WITNESS TAKES STAND)

‘MYLES GLICK, having been previously
sworn, continued under his oath and testified,
as follows: |

DIRECT EXAMINATION
BY MR. SEQUI:V

Q. Good morning, Mr. Glick. I: want to go

through a few points and I'm going to try to

be quick. First I want to ask you to look at

Exhibit 3.

MR. SEQUI: May I approach the

witness, Your Honor?

THE COURT: You may.
DIRECT EXAMINATION CONTINUED

BY MR. SEQUI:

- 0. Mr. Glick, would you identify Exhibit 3

for us, please?’

A. This is the contract between the
étchitect and‘the builder.

Q. Say again?

A. I’m.sorry.~ It's the subcontractor’sA
contract between Ppofessional Plastering'and

Summit, the general contractor.
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MR. ANDERSON: . Your ﬁohor,_may we
approach? ‘

THE COURT: You may.

(BENCH CONFERENCE)

DIRECT EXAMINATION CONTINUED
BY MR. SEQUI:
Q. Mr. Glick, would you turn to the latter
part of that Exhibit 3, ‘under Exhibit D which
is the scope of work for the stucco applicator
in this case. Specifically, I want to ask you
about line -- or paragraph numbers.four and
seven, please.
A. You said page 19?2
Qﬂ Yes, sir. If you would read for us --
and I want to get you to the bottom of thé
page, because that’s why I'm asking you to
read it -- number four for us, please.
A. (Reading): ™“All partiés hereby- agree
that the subcontractor is the party to install
all appropriate flashing and tape,afound

window and door openings or garages.”

. 0. I hand you an actual picture, number 74,

1810, including number seven, which is also on
the screen. - Could you, based on the part of

the contract you just read -- can you show us
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what, first, around this window, what the tape“
is referring to, please? Where do we see tape
in that picture?

A. The tape is on the flashing at the head
of the window on part of the Z—fléshing.

Q. And could you show us in that same
picture where the flashing is that’s
referenced in scope of work for the stucco
applicator?

A. The flashing 1is immediately in frgnt of
the téol where the picture is right now!

Q. And also if you could go to paragraph

seven of that same part of Exhibit 3 and read

- that for us, please.

AL (Reading): “All parties hereby agree

that subcontractor shall furnish and install
a six-inch-wide self-adhering membrane

permabarrier sealing tape as manufactured by

" W. R. Grace & Company at all windows which are

to be stucco encased.”

Q. Something similar to what we just read
also done behind the HardiPiank portions of
the buildings at Twelve Oaks?

A. Correct.

0. And who would have been responsible for

1414
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| “this work behind the HardiPlank?

2 A. According to this contract; it would be
3 somebody else. Number éeven, to put all the
4 tape on behind the stucco-encased parts.

5 Q. Does this indicate for the stucco

6 portiéns of the buildings that Professional

7 Plastering was responsible for the tape and

8 “flashing in those areas?

9 A. Yes,‘it does.

10 Q. - Thank you.

11 ‘ ‘MR. SEQUI: _Also, Your Honor ---=
12 - may wé abproach the Bench, Your Honor?

13 THE COURT: "You may.

14 ' (BENCH CONFERENCE)

15 THE COURT:- Move on, Mr. Sequi
16 DIRECT EXAMINATION CONTINUED

17 BY MR. SEQUI:

18 Q0. What is the standard range of

19 contractor’s fees that you see as far as an

20 overhead line item or a profit line item for
21 projects 6f this nature here, in the

22 Charleston area? .

23 A. It’s been my experience through about

24 twenty of ‘these type of replanings that it’s
25 approximate ten percent profit and ten percent
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overhead.

Q. Okay. Is that pretty much an industry

standard for here?

A. 1'd say it was an industry standard for

-an average. There’s some higher and some

lower because that’s the nature of this
process of recladding. 1It’'s prbbably three
times as difficult as building the buildings
from scratch. .
Q. Thank you. Also, I believe in the
estimate in your scope of work in this case
there was a ten percent contingency that was
referenced. 1Is that something that’s supposed
tb be broken out by line item, or is that
project-based?

A. The way we do these type of budgets is
that we take ten percent of the overall
project budget. 1It’s clearly several line
items, such as the wide sheathing or the
improper sheathing installation or the
improper stucco installation in this case.
Some will gb up. Some will go down. So we
take an average of ten percent across the

board and you don’t deal with line items.

It’s not practical.
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0. So that’s for things beyond the
allowances? |

A. Correct. 1It’s very standard. I have
seen -- again, depending on the type bf damage
it could be 15 percent.

Q. Is there generally always something
unexpected in a construction  project?

A, In this type of project, absolutely.

Q. Thank you. Have the buildings at issue

~in this case been subjected to a designed wind

event?

A. Not since Hurricane HUGO.

Q. Hurricane HUGO was in 19897

A. . Yes, sir.

Q. There’s also been some reference or

discussion in this trial about what makes up

‘the primary drainage plane behind the stucco

at Twelve Oaks, whether it’s the wrap or
whether it’s the black paper that’s part of
the paper-backed lath system with the stucco.
What is your opinion as to what the primary
drainage plane for the stucco courses of the
buildings that are at issue in this case?

A.‘ The primary-plane would be the felt at

the back of the lath. That is the first
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. primary surface that the water hits if it gets

beyohd the stucco. So it‘has to the primary
water management system.

Q. I'm going to ask you to draw your
attention to the photo that we'’ve been
speaking of primarily because it deals with
the missing kickout flasﬁing. For
identification purposes, we show the test hole
on six, exposed building wrap, October 25,
2008. 1It’s also the same picture up there.
I'm going to ask you, for purposes of what
this building wrap as shown in this phofograph
-- what's it made of? How’s it constructed,
in other words?

A. It’s a chemical-based man-made product.
It’s called Tyvek. It’s the white material
ﬁhat’s on the buildings. It comes as molded
sheets. . I'm ﬁét sure of the exact chemical
make-up of it, but it’s what appears in that

photograph where my arrow is.

Q. It appeafs to me like it’s woven.
A. It's ---

| MRT ANDERSON: | Objection,
leading.

THE COURT: Hold on one second, Mr.
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Glick. Your objection is leading?

MR. ANDERSON: Yes.-

THE . COURT: Please rephrase your
guestion. Sustained as to leading.

DIRECT EXAMINATION CONTINUED

BY MR. SEQUI:

0. Based on what you see in this picture 1is

there any indication of how this product is

made?

A. It is a woven product and that indicates

that it’s coming apart; and there’s no felt as
seen in back of the stucco. You're actuélly
looking at the sheathing right above -it.
There’s basically a hole in the building. And
as was said yesterday in the testimony that I
heard in the latter part of the afternoon, the
subbontracto£ that comes on top of the A
previous subcontractor assumes the responsi—
bility. And the stucco man was the last
person to see that hole. |

Q. Does the\StUCCO, in your opinion, need to
be removéd and replaced in the breezeway
corridors at Twelve Oaks?

A. Absolutely. The test calls that I took

indicated that the stucco insulation is
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against the building code. It references the
insulation methodologies. It is a primary
cause of the damage to these buildings. If

the lath is not embedded like I discovered in
my holes in the corridors, you have -- likely,
there’s an excellent ppportunity during a wind
event, hurricane-force winds with negative and
positive pressure, literally ripping the
stucco off the building and having a very
dangerous situation.

Q. There’svbeen an'issue about whether these
breezeways are totally protected. What
baépens when the wind’s blowing in a
breezeway?

A. It basically is a wind tunnel, and you
gave negative and positive pressure where the
tunnel’s connected at both ends. And it
becomes -- it bésica;lyAwill suck the finish
off of buildings, which did happen with
different cladding systems during Hurricane
HUGO.

0. What happens when we have less than a
designed wind event, but maybe a wind~e§ent
like we had two nights ago when we had that

deluge and the bottom dropped out, as they say
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-- when the wind’s whipping thfough theée
breezeways, how much moisture in your thinking
gets on the walls?

MR. ANDERSON: Objection, Your
Honor. May we approach?

THE COURT: You may.

| (BENCH CONFERENCE)

THE COURT: Overruled. Thank you.

DIRECT EXAMINATION CONTINUED
BY MR. SEQUI:

Q. Mr. Glick, I don’t think I heard your

answer. Did you answer?
A. Could you repeat the question?
Q. When we have the -- not a designed wind

event, but just a good old South Carolina
thunderstorm like we had two nights agé, where
you’ve got windvand a lot of rain coming down
at the same time, do . the portions'of thé |
stucco that’s within these breezeway
corridofs, do you have an opinion as to
whether or not they’d get significantly wet?
A .It all depends on the direction of wind
anq the direction of rain and the pressures
created during the wind event. They could get

wet or they could not get wet. It depends on
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-- in a hurricane situation; which is more
comprehensive than what we had_two nights ago
~- I felt that at my house at West Ashley --
it probably wouldn’t do much in a normal
event, a wind event. We can’t forget the fact
that I have no confidence in this stucco
system. It’s on wrong eQerywhere. It’'s a
code violation. It cannof sfay on the walls.
Q. Thank you. Mr. Glick, do you have an
opinion as to whether or not the stucco needs.
to be removed and replaced on buildings ten,
eleven and twelve at Twelve Oaks?

A. Yes. All the bﬁil&ings appear to be
built the exact same way, based on hy
destructive testing and\my visual observations
of the buildings that I did test. It was
consistent and the problems were pervasive.
There’s actually no reason why all of a sudden
cne building may be built differently. And
number twelve is really intereéting because
number twelve is an all-stucco building. And,
remember, as I pointed out and you can see in
DT number twelve when you fully look at the
picture, there’'s avdisconnecf between the band

at the first floor level and the stucco.
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There’s a joint at every single building at
Twelve Oaks.

Q. Thank you. 1Is a ten pércent architecture
and engineering allowance for those fees
typical for projects such as what is needed at

Twelve Oaks?

A, Yes. Once again it’s a typical fee
because it’'s very. comprehensive. It ‘includes
engineers. It includes reimbursable expenses,

some of the things we have to do to create a
set of drawing or prepare drawings. To do
that, we have to measure all the buildings
again and draw them up. I cannot take the old
plans and make everything cérrect in that
reéard. It’s my responsibility from my
standpoint with the drawings to make sure
they’re correct.‘So I've got to take as-builts
for five to six different building types.
There’s different details on all the
buildings. And. after Qe get'done'withithe
repair drawings, we’ll be involved with |
engineers as well as the architects Whose main
focus is this type of project in the field.

It would probably take somebody from my office

four or five days a week just on this'project;
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As you can imagine, when we start taking the
buildings apart thére’s going to be damage in
places we haven’t seen. The DT number six
shown on the screen, right below this picture
-- next to this picture that’s on the screen,

there is a truss plate that’s fully rusted.

That’s the roof truss that I described earlier

this week. It holds up the roof, the
shingles. At this point we don’t know where
that damage‘goes. So what happens is you.stay
in the field so you can keep the prgcess
moving. ~This is going'to be slow. This is
goipg to be agonizing. This is going'to be
very messy for the people that live there. We
would try to get through the procéss with as
much manpower that it takes. And it takes ten
percent which is equivalent to the effort ih> 
terms of manhours.

Q. Thank you.

A, I>might just say this that anything less

~than that would probably produce the same kind

of results that we have here today. So it’d
probably be good for me in business as well as
for these owners. You have tc have the proper

design fees‘for the building to be built
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properly.

0. Mr. Glick, do you have an opinion as to

the approximate cost of the damage that we’ve
discussed this week at Twelve Oaks in
photographs?
A. Yes, I do.
Q. And what is that opinion?
A, The installation of the Magna Wall system
is a proximate cause of damage to the
buildings that I have.shown'in my photographs
that have to do with stucco.
Q. And was the Magna Wall installation
defects pervasive?
A. They were pervasive throughout the entire
complex that I saw.
0. " And were they in violation of the
manufacturer’s requirements, both to the NER
field reports that we’ve referenced as well as
the installation requirements?
A, Yes, sirl
Q. Is that a violation of the contract that
governed Professioﬁal Plaétering’s work?
A. Yes.

MR. ANDERSON: | Objection, Your

Honor.
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THE COURT: What’s the basis?
MR. ANDERSON: ‘ I'm sorry, Youf
Honor. 1I’11 withdraw it.
DIRECT EXAMINATION CONTINUED
BY MR. SEQUI:
Q. Is that also a violation of the building
code?
A. -Yes, it is.
Q. Has the opinion you’ve just given he, as

all the opinions you’ve given me thréugﬁout

thié week, been to a reasonable degree of
certainty in your field of architecture,
fo?ensic architectqre and construction?
A, Absoluteiy.
Q. Thank you. That’s all the questions I
have for you, Mr. Glick. i appreciate you
being herei

- THE COURT: Mr. Anderson, any
questions?

MR. ANDERSON: Thank you, Your
Honor.
CROSS EXAMINATION

BY MR. ANDERSON:

Q. Good morning, Mr. Glick. How are you

today?
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‘A. Good morning. I'm good. Thank you.

Q. Mr. Glick, you’ve done four or five or
six of these cases with the plaintiffs’
attorneys here fdday. And in each one of
those cases there’s been -- the cladding where
there’s stucco siding, synthetic sticco --
there’s alwéys been some t?pé of building wrap
beneath it. Is that correct?

A. There’s been buiidiﬂg~wrap as a water
management sysfem'in virtﬁally all tﬁe cases
’I’jgrbeen'inﬁélved in,'yes.

Q. You just did a project for Ellington

Woods? -
A. . I provided the forensic investigation,
‘yes.

Q. And that was with Mr. Sequi and Mr.
Chakeris. 1Is that correct -- any other

attorneys?

A. -I was working with Mr. Stevens.
0. Mr. Stevens and Mr. Weeks were —---
A. Correct. 1I’m not sure he was involved in

that case.
Q. And the building wrap in those buildings
basically covered the entire'OSB/Plywood,

whatever the sheathing was. Is that correct?

1427




~ N B W N

10
11
12
13
14
15

16 .

17
18
19
20
21
22
23
24
25

Mark T. Teseniar ct al v. Fenwick Plantation LLC et al 580
Case No. 08-CP-10-0049 .
Portion of Jury Trial of May 11-13, 2011
Before The Honorable Kristie L. Harrington

A. No, it didn’t. It was left out in the
corners of windows where it Was folded 1in,
similar to this project.

Q. And now when you say it’s folded in in

‘the corners, you’re talking about at the sill?

A. At the head of tﬁe windows. Typically,
whatvhappens with that Tyvek is they cut it an
X fashion and just fold_the corners the back
and then they don’t protect the corners.
That’s.been my experiencé.

Q.- And so when you do the X and pull it
back,‘yéu leave a gap[.do you not?

Al i’m;not sure a gap wouldqbe right.v

Q. Well, you/d leave a piece’of,exposed 0SB
or whafever is making up the rough opening.
A. That’s»correct. That’/s what I was
referring to. It did not cover all the 0SB
because the way they cut it.

0. And that's similar to what you found

here.
A. I believe so, yes, sir.
Q. " And so you’ve got -- after you pull the

sheathing in, you’ve got this gap?

A, Correct.

Q. Now, in order to take care of that,
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there’s a piece thatfs sometimes used at the.
base of the window called sill flashing. Is
that correct?

A. Most windows don’t have sill flashing.

Q. The pléns in this case called for a peel-
and-stick style of sill flashing, do they nbt?
A. I wouldn’t call it sill flashing. 1It’s a
peel-and-stick membrane.

Q. What is it -- is it not -- but they

required the membrane to be wrapped at the

sill?

A, I would have to look at the instructions
for those windows. But, typically, yes, it
woula be wrapped, but you had to wrap it a
special way.

Q. And part of the reason for that wrap
would be to.divert water and keep it away from
the openings where you cut the Tyvek. Is that

correct? Or does it have a different

function.
A. That’s what a lot of the contractors use
it for. 1I’m not a proponent of that because

what happens is you’re taping these joints

together. And what happens is the tape gets

formed, so the water is not properly lapping
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-~ the fall of the rain, the fall of water is
not going to going over the opening. It gets
caught behind the tape in certain situations
and then it just sﬁarts a hole through the
membrane that goes into the building. So I
believe you should take the Tyvek and wrép the
Tyvek over the head flashing. So you have
positive lapping action. And then you could
tape the Tyvek to the structures.

Q. And that was not done.

A. That was not done.
Q. Were you on site at Fenwick back in 2002 -
when this building was going on. Were you on

site then?

A. No.

Q. Did_you observe any of the construction
going on?

A. In 20022

0. In'2002, vyes.

A. No. The first time I saw the project was
in 2008.
Q. And you never saw who was actually doing

the work that’s described in the varioué

contracts.

A. No, I did not.
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Q. Now, Tacy McGinty, you know that-she was

" the project manager for the owner then,

Tarragon. Is that correct?

A. I just learned that yesterday when I was

~listening to the reading of the deposition.

Q. Again, she was on site quite frequently.i
Did you pick that up‘from the deposition?
A.;' I don’t recall that exact language, but
it may have beeﬁ said. Yes, sir._\

Q. What was the appropriate building code?

"A.' It’s 2000 IBC, which is ‘the International

Building Code.

Q. And it would be IBC rather than the IRC..

Is that not correct? . e =

A. Correct.

0. The IRC is the'International Resideﬂtial
Code?

A. That’s correct. =

Q. - So these would be considered'commerciél
buildings? |

A. Correct. .The IRC is for one and two-

family dwellings.

Q. Now, an engineer and architect, when

you’re inspecting an existing building and you

find a dangerous condition, you’ve got the
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authority to actually the duty to close down
the building, do you not?

A. Actually, first of all, we don’t inspect'

construction. We observe construction by
contract and by tradition. TIf there is a

dangerous situation, we’ll let the building

inspeétor know and they 'will shut it down.
Q.- So, but you do have an obligation to tell-

the‘building inspector?

" A. I think that would be the appropriate

thiﬁg to do, yes.

Q. And did you contact the‘building

inspector about this?

A. No, sir.

Q. Now;.in your presentation on Monday you
indicated or you sﬁowed us how -- the stucco
matérial ié not waterproof. And I bélieve yoﬁ

had a diagram with arrows going through it up

‘against the membrane, whether it was the °

building wrap or the péper—backed lath. Am I
not correct?

A. Correct. Stucco’is not waterproof.
Water getsAthrbugh it.

Q. So wheﬁ you use stucco you antiéipafe

that water’s going to pass through it.
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A. Yes; that’s why you provide the water-
management system. -

Q. And on this building they had basically
two water-management systems as is recommended
by the Portland Cement Association for stucco
for walls.

A. " Well, what the Portland Cement
Association reqpmmends'is that the water-
management system be done properly. And if
it’s not done properly, it doesn’t matter‘how
many syétems you have. If you got back laps
of the felt and your water’s behind your
system, 1t’s going to find a hole which is
every sixteen inches -- most iikely the
staples, holding the Tyvek on the building.
And you need the water on the face of the felt
in this case. And we can see that in the
damage in the photographs.

0. Thank you. Aﬁd we’ll go back to my
question. My guestion was does in the
Portland Cement Association recommendations,
éo you —-- do they not recommend that you have
a building wrap against the sheathing, the
wooden sheathing, and then also the use of

paper-backed lath?
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A. I would have to go back and look at their

instructions. But if you do, it would méan
they have to be installed properly.

Q. I underétand that. You used the term
“allowance,” and we heard that term yesterday.
What is an allowance?

A. An allowance is, for instance, for wide
sheathing, or an allowance for wide studs.. In
other words, you can’t.specify the quantity,
because we don’t have x—raylvision. So based
on ouf experience -- in my case, about forty
years‘of experience, and based on the type of
damage and the type of construction defects'-
we’ve witnessed for the last week, yoﬁ assign -
an allowance for sheathing -- to replace -- 1
don’fnknow the exact numbers for the line
items. Andlthen>what you do is you get people
out in the field -- another reason for those
fees I mentioned earlier -- who are dding
quantities. Because you’ll bid a job based on-
unit prices and quantities. You don’t want

the contractor telling you I replaced five

sheets of plywood. You want to see those five
sheets of plywood. That’s what-an allowance
is. It’s a best guess, based on experience
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and based on the specifics of this project.
0. And you would have someone from your
office. Would that be the Myleé Glick or
would that be Glick and Boehm?

A. It’'s usually Glick and Boehm, but it’s
usually Myles Glick. I’'1l be doing that in
Barnwell County Courthouse myéelf.

0. And you will actually be onsite. And how
long will you be onsite?

A. Well, we’re going to use the term
“forensic actors.” We're going to fix the
whole building.' So I’11 be onsite probably
once every two weeks. That’s what they asked
me to do. My guys ffom the office will be
onsite too.

Q. So you’ll have them just once a week?

A, We haven’t worked out fhose details yet.
We’re working on it now.

0. So is there an agreement that plywocod
isn’t put up unless you’re there to watch?

A. Well, we’ll know what the quantities are
ahd we’ll have some controls in place to keep
the project moving, require photographs..
Depending on if it’s a minor issue, we’ll just

take a photograph of it. With the
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commun;cation networks we have, we look at it
immediately on the Internet. So there’s
different wéys to handle differeht proﬁects.
This project’s so clbse we’ll probably onsite
this jobsite the whole week.

Q; The whole week.. And how many weeks do
ybu anticipate?

A. I think this_is.a sixteen to eighteen-
month job, depending on construction, what we
find‘-— it could easily be twenty to twentyA~
four months.

Q. And for that, the architect/engineering
fees are, according to the. ProCon estimate --
théy'would be a million five hundred thousand.

Is that not correct?

. A. With that ten percent, yes.

Q. And when you’re doing these projects, 'is
that the only project you’re going to do?

A. Could you clarify that for me? - S

0. Yes, do you run multiple projects?
- A. Absolutely. We’ll have twelve or
fourteen projects at any one time. Some under

construction, some not.
0. And do you have any projects going in

Charleston today?
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A. We’re finishing up the Air National Guard

project that’s next to the stadium.

Q. What was your fee arrangement on that?
A, I think that was about an eight-and-a-

half percent for the total job, new

construction.
0. I'm sorry?

A New construction.
Q. New ﬁonstruction.

A. We justvfinished up Baker Motors in Mt.
Pleasant. We sealed it up two weeks ago.

0. Do you recall your affidavit that you

gave in this -- when filing this case?
A. I remember signing one. - I don’t remember
what it said. I don’t have it memorized.

Q. I'm going to hand you a copy of that
affidavit and ask you if you could

authenticate whether that is, in fact, the

affidavit?
A. This looks like my signature.
Q. And in that affidavit you enumerate how

the architect was negligent. 1Is that not the
purpecse of this affidavit?
A. I feel like he violated the standard of

care during the construction administration
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phase, yes.

Q. And that’s required under statute, that

.you have to file an affidavit, you have an

architect file an .affidavit if you’re suing an

architect. 1Is that not correct?
A, That’s my understanding.
Q. That was the purpose of this affidavit?

A. Probably.
Q. I'm sorry?
A. Probably. I haven’t read the details of,
the affidavit. There may be some other items
in there as well.
Q. And in that affidavit, in Paragraph --—-
| MR. SEQUI: You? Honor, I am going

to make an objection. This is cumulative and
beyond the scope of the rebuttal direct.

THE COURT: I'm going to give him
some leeway. You may answer.

CROSS EXAMINATION CONTINUED
BY MR. ANDERSON:
Q. Your conclusion in that affidavit was
that, as a result of this negligent, an
impropér‘exterior building en&elope was
installed on the subject buildings requiring

extensive demolition and repair. Is that not
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true?

A. .I don’t ‘have a copy.

Q. I'm talking about the last sentence.
A. Yes, sir; that’s what it says.

Q. And that was given under oath.
A. Absolutely.
Q. Now, the stucco on this building had a

elastomeric paint coating, did it not?

A. It had a paint coating. I don’t know 1if
it was elastomeric or not. I haven’t analyzed
it.

Q. Did you know from your review of the

documents that you told us about on Monday
that a subcontractor by the name of Los Compés
put on the elastcmeric ccat or the paint that
you have seen?

A, I don"t know who painted it. I jﬁst know
that when I was here that company did the
sealants.:

Q. I hand you wﬁét was marked as Defendants’
Exhibit Number 9 and ask you if that is not,

in fact, the contract for Los Compos, or the

subcontract?
A. It appears to be the subcontract, yes.
Q. I wonder if you could go to the

1439 .
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Attachment B and tell me whether or ﬁot it
has, as part of their scope of work, the
painting of the stucco as well as the sealing
of the stucco, or i should say applying the
sealants?

A. . Page 197

0. Page 19, yes.

A. All parties hereby agree that the paint
as used herein includes all the coatings,
materials, primers, emulsions, and ‘the sealérs
on the builaings and any other materials,
including any essential pqumers ﬁeeded for
finished coéts. It looks like they were the
paint subcontractor.

Q. And their paint would have been applied
after the stucco had been put on and cured,
would it not?

A. It would be put on after the stucco,

" correct. I would hope that it would be cured.

Q. But the stucco would be in place at that
time.

A. Yes.

0. Did you take any pictures of the
hallways?

A. I ha&e a little piece of‘a hallway on the
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October 10 visit. I believe it’s slide 25.
Q. I'm going to hand you Plaintiffs’ Exhibit

19 which I believe is your photos in this

case. ' You say the October?
‘A. I believe it was October 10'". There’s
two slides. One slide is number 15. It shows

water intrusion in a closet in a unit and
oppocsite that wall is a corridor showing no
drainage at the stucco system.  That’s 25.
Q. It appears to be another number.

A. I”11 get the right one. It’s got a
picture of the hallway next to unit 431.

Fifteen is all the mold and mildew from the

water coming from the top of the walkway/

breezeway common-walll .
Q. Does that have a breezeway or is that in
the hallway?

A. It's a breezeway. And then late? on in
the sequence I have a>picture of -- yes, I do.
I'm sorry, it’s 22, not 25. 1It’s hard to

remember hundreds of pictures. A lack of

stucco drainage opposite the vent space going

~out to the breezeway.

Q. So you don’t have any -- and this 1is the

photo of the railing. And I think we showed a
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cut at that railing during your Monday-
presentation; o |

A. It’s a typical railing. I don’t know if
that was that particular one.

Q. Right. And that would the leading edge

of that balcony. 1Is that correct?

A, It would be further out from where that
picture’s taken, yes. ‘Maybe two feet.

0. So you haven’t taken any pictures down
the long hallway that runs through the center

of the building.

A. No, I have not.

0. And that is -- how wide is that hall?
A. ‘I do not know. Six feet.

Q. Six to eight feet wide? And how tall?
A. I don’t have those stéts in my head.

Probably eight and a half feet. Maybe nine.

I don’t know.

Q. Do you have eight-foot ceilings here?

A. I'd have to look.
Q. And so to do the repair job you would
have someone out on the job four to five days

per week?

A. Correct. It’s a major undertaking --

this type of repair. You have to keep the
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contract moving.

Q. So you anticipate that it’s going to.need
some fairly close supervision.

A. I will need close supervision by the

general contractor and close supervision by

‘the superintendents of the subcecontractors and

they observation by the architects and
engineers,

Q. But you are the owner’s representative.
Is that correct?

A, That’s what the contract says.

Q. And so you are seeing for the owner when

" you’re on the site.

A. . Well, we have to do if there’s any

.issues, we have to talk to the owner who has

the contractual relationship with the
contractor.

Q. But your authority'dnsite is that of the
owner, and you can move the project along, I
think was youi term.

A. There are limits to that authority. I
can’t stop the work, but I can point out
deficiencies of construction, vyes.

Q. Well, can an architect have the’ability

to stop work in his contract? Can that be
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given by the owner?

A. I’veAnever seen any owner give the
aréhitect that kind of authority. You can’t
stop the construction of a job. .

Q', You actually stop the workers?

A. I've never seen anybody or any architect

-have that kind of aﬁthority.

0. A And, again, you were not ever out on>the
site during the actual construction 5f these
buildings.

A. No, I was not.

0. And at the time that you gave your
affidavit, in 2008, how many years had the
buildings been in place?

A. I'd have to look at my report. I don’t

haye all those dates memorized.

Q. .Let’s assume that the CO date was --

certificate of occupation is in December of

2002.
A, Then .it wbuld be sixAyeafs.
Q. So fou were evaluating a six;yéar—éld
project?
A. Correct. And six—year—old'damage.
MR. ANDERSON: Thank you, Your

Honor. That completes the cross.
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MR. SEQUI: One quick question,
Xour Honor.
REDIRECT EXAMINATION
BY MR. SEQUI:
0. Mr. Glick, you previously testified that
the IDC 2000 was in effect for this project.

Had that been adopted by the County of

"Charleston and the City of Charleston?

MR. ANDERSON: We object, Your
Honor. |

THE COURT: What’s the basis?

MR.AANDERSON: I don’t believe

the competency of this witness‘extends to
that.

THE COURT:  If he knows, he may
answer.

THE WITNESS: Yes, it was adopted

after some Rules of Engagement that architects

would follow at that time for requirements in

the City.
MR. SEQUI:. Thank you, Mr. Glick.

That’s all the questions I have.

THE COURT: Recross.
MR. ANDERSON: None, Your Honor.
THE COURT: Mr. Glick, you may step
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