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Tesenjar, et al vs. Fenwlck Plantation, ét al
Jury Trial - Volume 1
May 9, 2011
Professional Plastering, when they did the work,

did it under the guidance and direction of the general

contractor. Working on a construction site, as some

of you may know, is a lot like being in the army.
You’ve got a general contractor, who sets the fone and
tells everybody4else what they can do, what they can’t
do, when they’re going to do it, and basically how to
do it. And part of that is negotiated out early in a

contract between the general contractor and the

. subcontractors. And there is such a contract in this

case. You will be seeing it. You’ll be seeing it in
quite a bit of detail,
And there is also a contract between the general

contractor and the owner. There’s also another group

. involved. And the owner has hired an architect. And

the architect in this case did the design of the.
building, did the pricing on the,building,_and helped
the general contractor in the cost and what materials
to use.

The materials that are used were selected either
by the owner, the architect, or the general contractor
in this case. 1In this case the subcontractor did not-
select what type of stucco to put up. They were
mereiy hired to put up the Magna Wall ahd were told
that that would was the system that they would be
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using.

Now, I’m telling you this in anticipation so
that you know that each one of these ~- this different
levels, you’ve got the -- you’ve got the owners. We
also have another one, and those are the bankers, the
people who financed fhe project. And you have the
architeéts}.ycu have the general contractor, anﬁ you
have the manufacturer, Magna Wall. '

When Erofessiénal Piastering wag doing its job,
it was inspected by the architects, it was inspected
by the generallcontractor, it was ingpected by the
inspectors for the banks, and it was inspected by

Magna Wall. And you will see and.hear testimony about

_those inspections. And they were told in those

inspections that what they were doinq was éxactly what
they were supposed to be doing, they were putting it
up in accordance witﬁ the manufactdrer, in accordance
with the plans and specifications, iﬁléccordance with
the contract documents.

Now, some of you may scratch your head and‘say,
well, how did we end up with thiﬁ, tﬁen, if that is,
in fact, the case. And that’s one of the things that
is very important to Professional Plastering is that
you pay attention and listen very carefully as to
where the water came from. And in a case like this,
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it’s following the water. That will give you an ldea
as to where the problem is, if you follow the water.
And you need to know what the source of the water is,
and that information is going to be giveh to you,
Some of you will be able to look at a picture, some of
the pictures that we have and say, ah, ha, that’s
where it is. You then, then we would ask, would
determine who was responsible for that water, who was
thé contractor or the subcontractor that was
responsible for that particularfwater.

Now, this particular construction project had
one thing that was a little bit different than a lot

of the stucco projects that are done. The sealant or

. the caulk that was used on the stucco in the joints -

around the windows and the doors and so forth was not
applied by Professional Plastering. It Qas not in
their contract to do that. It was applied tﬁrough -
by someone else. And it was their -- another
contractor, subcontiactor's job, who were -- called
LosCompos [phonetic], who were tasked with, you know,
putting in the sealant.

So the stucco subéontractor completes his work.
He leaves or moves on to the next building and then
LosCompos comes in and does the sealant work. Now, I
give you that as kind of a clue and ask you t§ follow
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May 9, 2011
that when you’re tracing the water through this case.

So Professional Plastering has the five .
different levels of inspections going on, from the
manufacturer, the architect, the general contractor;
the owners, and the -- excuse me -- the various. levels
of that. 1I'm sorry. I lost track of my counting.
Bﬁt, anyway, the various lévéls. And everybody is
telling them, you’re doing a good job, you’re doing it
correctly. So they did not have a clue at the times
that they -- or nine years later were éoing-to be said
-- told, you didn’t do it correctly. And that’s
what’s happening. |

So they complete their work in 2002 and then in
2008, 2009, other people were brought.out to
investigate it, and nine years later here we are in a
court and we're asking you to make the determination
as to whether or not at the time that they performed
the job in 2002, was it done to the satisfaction of
the owners and pursuant to the contract that they had
with Summit.

Now, Mr. Leath was kind enough to preview some
of the rules in the case. And there are some that are
important to us. In order for them to prove
liability, they have to show that they have damages.
All right? And you can see from the initia; previews
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that there’s something wrong in that building, that
there is damage to that building.

Well, the other part of it is .they have to show
that Professional Plastering‘Wés'negligent in their
work and that the product that they produced was
improper. And the final connection is Ehey have to
show that that particular negligence_oi that
particular defect, if that's én'easier'word to deal
with, caused fhe damages that you’re seeing. And you
have to be able to'maké'thaﬁ connéétion of their work
causing that damage. | | ‘

So as you listen to the eVidence, we would ask
you to keep in mind the question is thé_damage that’s
being claimed Ehe result of the defend&nt's applying
the stucco incorrectly, is what you’re seeing out

there actually a result of that or is it a result of

. the faulty roof,Athe faulty window installation, the

faulty ceilings, and any of the other areas that are
incorrect or may have been ih60rrect. |

You are going to get to go on a little journey
of dissecting a project estimate in thé construction
project. And it’s a math exercise. ‘I didn’t do well
in math and I didn’t find it particularly -- you know,
it’s a painful process for me. We’ll get it
streamlined down s0 it’s not quite as painful as it
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Professional Plastering, when they did the work,

did it under the guidance and direction of the general

contractor. Working on a construction site, as some

of you may know, is a lot like being in the army.
You’ve got a general contractor, who sets the fone and
tells everybody else what they can do, what they can’t
do, when they’re going to do it, and basically how to
db it. And part of that is negotiated out early in a
contract between the general contraéﬁor and the
subcontractors. And there is such a contract in this
case. You will be seeing it. You’ll be seeing it in
quite a bit of detail,.

And there is also a contract between the general
contractor and the owner. There’s also another group
involved. 2and the owner has hired an architect. And
the architect in this case did the design of the
building, did the pricing on the building, and helped
the general contractor in the cost and what materials
to use.

The materials that are uséd were selected either
by the owner, the architect, or the general contractor
in this case. 1In this case the subcontractor did not
select what type of stucco to put up. They were
merely hired to put up the Magna Wall and were told
that that would was the system that they would be
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using.

Now, I’m telling you this in anticipation so
thét you know that each one of these -- this different
levels, you’ve got the -- you’ve got the owners. We
also have another one, and those are the bankers, the
people who financed the project. A&And you have the
afchitects,.yOu have the general contfactor, ana you
have the manufacturer, Magna Wall.

When Professional Plastering was doing its job,
it was inspected by the architects, it was inspected
by the general contractor, it was in§pected by the
inspectors for the banks, and it was inspected by
Magna Wall. And you will see and.hear'testimony about
those inspections. And they were told in those .
inspections that what they were doing was exactly what
they were supposed to be doing, they were putting it
up in accordance with the manufacturer, in accordance
with the plans and specifications, in accordance with
the contract documents.

Now, some of you may scratch your head and say,
well, how did we end up with this, tﬁen, if that is,
in fact, the case. And that’s one of the things that
is #ery important to Professional Plastering is that
you pay attention and listen very carefully as to
where the water came from. And in a case like this,
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it’s following the water. That will give you an idea
as to where the problem is, if you follow the water.
And you need to know what the source of the water is,
and that information is going to be giveh to you.
Some of you will be able to look at a picture, some of
the pictures that we have and say, ah, ha, that’s
where it is. You then, then we would ask, would
determine who was responsible for that water, who was
the contractor or the subcontractor that was
responsible for that particular water.

Now, this particular construction project had
one thing that was a little bit different than a lot»
of the stucco projects that are done. The sealant or
the caulk that was used on the stucco in the joints
around the windows and the doors and so forth was not
applied by Professional Plastering. It was not in
their contract to do that. It was applied through --
by someone else. And it was their -- another
contractor, subcontractor’s job, who were -- called
LosCompos [phonetic], who were tasked with, you know,
putting in the sealant.

So the stucco subcontractor completes his work.
He leaves or moves on to the next building and then
LosCompos comes in and does the sealant work. Now, I
give you that as kind of a clue and ask you to follow
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that when you’re tracing the water through this case,

So Professional Plastering has the five
different levels of inspections going on, from the
manufacturer, the architect, the general contractor,
the owners, and the -~ excuse me -- the various. levels
of that. 1I’m sorry. I lost track of my counting.
But, anyway, the various levels. Aand everybody is
telling them, you’re doing a good job, you’re doing it
correctly. So they did not have a clue at the times
that they -- or nine years later were éoing to be said
-~ told, you didn’t do it correctly. And that’s
wnat’s happening.

So they complete their work in 2002 and then in
2008, 2009, other people were brought out to
investigate it, and nine years later here we are in a
court and we’re asking you to make the determination
as to whether or not at the time that they performed
the job in 2002, was it done to the satisfaction of
the owners and pursuant to the contract that they had
with Summit.

Now, Mr. Leath was kind enough to preview some
of the rules in the case. And there are some that are
important to us. In order for them to prove
liability, they have to show that they have damages.
All right? And you can see from the initial previews
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that there’s something wrong in that building, that
there 1s damage to that building.

Well, the other part of it is.they have to show
that Professional Plastering was negligent in their
work and that the product that tﬁey produced was
improper. And the final connection is they have to
show that that particular negligence or that
particular defect, if that’s an easier word to déal
with, caused the damages that you’re seeing. And you
have to be able to make that connection of their work
causing that damage.

So as you listen to the evidence, we would ask
you to keep in mind the question is the damage that’s
being claimed the result of the defendant’s applying
the stucco incorrectly, is what you’re seeing out
there actually a result of that or is it a result of
the faulty roof, the faulty window installation, the
faulty ceilings, and any of the other areas that are
incorrect or may have been incorrect.

You are going to get to go on a little journey
of dissecting a project estimate in thé construction
project. And it’s a math exercise. I didn’t do well
in math and I didn’t find it particularly -- you know,
it’s a painful process for me. We’ll get it
streamlined down so it’s not quite as painful as it
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