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STATEMENT OF ISSUES ON APPEAL

DID THE TRIAL COURT ERR IN FAILING TO QUALIFY CHRIS
DAWKINS, P.E. AS AN EXPERT WITNESS AND ERR IN FAILING
TO PROPERLY APPLY RULE 702, SOUTH CAROLINA RULES OF
EVIDENCE?

DID THE TRIAL COURT ERR IN NOT ADMITTING APPELLANT’S
STUCCO-ONLY ESTIMATE INTO EVIDENCE AND EXCLUDING
EXHIBIT 4 FROM JURY DELIBERATIONS?

DID THE TRIAL COURT ERR IN DENYING APPELLANT’S
MOTION FOR SET-OFF AND MOTION FOR A NEW TRIAL
REMITTITUR?

DID THE TRIAL COURT ERR BY INCLUDING THE SETTLEMENT
AMOUNT RECEIVED BY PLAINTIFFS ON THE VERDICT FORM
AND IN ITS JURY CHARGE REGARDING THE VERDICT FORM?

DID THE TRIAL COURT ERRIN ITS INSTRUCTIONS TO THE
JURY?

DID THE TRIAL COURT ERR IN NOT GRANTING APPELLLANT’S
MOTION FOR DIRECTED VERDICT ON RESPONDENTS’ CLAIM
OF BREACH OF WARRANTY OF WORKMANLIKE SERVICE AND
MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT?

DID THE TRIAL COURT ERR IN GRANTING RESPONDENT APS’
MOTION FOR SUMMARY JUDGMENT?



STATEMENT OF THE CASE

This is an alleged construction defect iawsuit involving the Twelve Oaks at
Fenwick Plantation condominium complex located on Johns Island, South Carolina.
Professional Plastering .served as a stucco subcontractor during the construction of the
project as apartments. The apartments were completed in 2002, and then converted to
condominiums in 2006. On or about January 4, 2008, Respondents Mark F. and Nan M.
Teseniax", on behalf of themselves and others similarly situated, (“Teseniar”) filed a civil
action alleging design and construction defects, and resulting water intrusion damages,
within the buildings comprising the Twelve Oaks at Fenwick Plantation Horizontal
Property Regime (“the project”). (R pp. 73-105). Teseniar filed the civil action initially
against the developers but thereafter amended their complaint to include numerous other
parties involved in the dgsign and construction of the buildings, including the architect,
general contractor, Summit Contractors, Inc. (“Summit”) and subcontractors. Professional
Plastering & Stucco, Inc. (“Professional Plastering”) was one of those subcoﬁtractors.
On March 28, 2008, the Twelve Oaks Property Owners Association (the “POA”) filed a
separate lawsuit alleging design and construction defects, and resulting water intrusion
damages to the buildings’ commonly held areas. The two suits by Teseniar and the POA
(collectively “Respondents”) were consolidated on October 10, 2008. (R. p. 4).
Professional Plastering was the only defendant who had not settled at the time of trial.

The consolidated cases of the Respondents against Professional Plastering were
tried by jury before Judge Harrington on May 9, 11, 12, and 13, 2011. The jury returned
a verdict in favor of the Respondents on the two surviving causes of action, negligence

and breach of warranty of workmanlike service in the amount of Seven Million Seven
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Hundred Twenty-Three Thousand Two Hundred 'Twenty-Five and no/100’s Dollars
($7,723,225.00) actual damages. (R. pp. 65-66); (R. p. 1549, line 9 - p. 1550, line 22).
Following the return of the jury verdict, Professional Plastering made an oral Motion fbr
New Trial Absolute, Motion for Set-Off, Motion for Judgment Notwithstanding the
Verdict, and Motion for New Trial Nisi Remittitur. (R. p. 1579, line 24 - p. 1581, line
13). Written Motions, Memoranda, and Reply in support of these motions were filed by
Professional Plastering. (R. pp. 288-706); (R. pp. 733-748). The motions were denied by
Judge Harrington in an order filed on June 17, 201 l’.. (R. p. 68). Professional Plastering
subsequently filed a Motion to Alter or Amend the Judgment (R. pp. 749-773) which was
denied by Judge Harrington in.an order filed July 19,2011. (R. p. 69). |

On April 1, 2‘010, Professional Pléstering filed a ‘C.ross-Claim against its

. - .

subcontractor APS Enterprises, Inc. (hereinafter “APS”) asserting‘claims fér negligence,
breach of warranties, breach of contract, and indemnity. (R. pp. 202-222). APS filed a
motion for Summary Judgment against Professional Plastering on the basis that
Professional Plastering was not a licensed stucco installer, and therefore could not
maintain these claims. (R. pp. 223-225). Judge Harrington granted APS’ Motion for
Summary Judgment on May 11, 2011. (R. p. 64). Professionél Plastering subsequently
filed a Motion to Alter or Aﬁaend- the Judgment pursuant to Rule 59(e) of the South
Carolina Rules of Civil Procedure. This motion was denied by Judge Harrington on July
19, 2011. (R. p. 69). Professional Plastering appeals the jury verdict and the judgment
entered following the jury verdict, the denial of the Motion for New Trial Absolute,

Motion for Judgment Notwithstanding the Verdict, Motion for Set-Off, Motion for New

Trial Nisi Remittitur, and the denial of the Rule 59(¢) Motions to Alter or Amend each of



the above denials. Professional Plastering appeals the order granting APS’s Motion for
Summary Judgment and the order denying Professional Plastering’s Rule 59(e) Motion to
Alfer or Arﬁend the Judgment. The Notice of Appeal was filed and served on opposing
counsel on Jufy 20, 2011.

FACTS OF THE CASE

The pfimary issues at trial in this case were whether the stucco installer had
properly installed the stucco, whether any errors in installation of the stucco prdximately
caused the Respondents’ damage, and the cost to repair any proximately caused damage
to the project. | Respondents presented two experts, Myles Glick, AIA, a “forensic
architect,” and Robert Gallagher, estimator and repair contractor. Mr. Glick provided a
detailed-analysis of the alleged defects in the stucco application that included -the
application of stucco before flashing was installed at roof to wall intersections, the
application of stucco was too thin in some areas and too thick in otheré, the use of
termination devices at dissimilar materials and the base of the wall was not in accordance
with the manufacturer’s iﬁstruction, and the wire mesh and paper backing of the
paperback lath weré not integrated properly. Mr. Glick then testified that these defects
in the application of the stucco allowed water .intrusion that resulted in damage to the
bﬁilding. Mr. Glick opined thét a proper repair would riequirevthe complete removal and
replacement of the entire building envelope including HardiPlank siding, stucco, and
windows. Mr. Gallagher provided written esﬁmates for the total repair of the project and
an estimate for the repair of the stucco and stucco related structures. The total cost of
repair for the project was $15,748,225 while the total cost for the stucco related repairs

was $8,761,443. (R. pp. 921-991).



In the case presente‘d ‘for Professional Plaétering, the testimony of Mr. McNabb,
vice president for new development for Tarragon, the developer/owner of the original
apartment complex, and an onsite representative and inspector was given. Mr. McNabb
testified to the inspections he performed of the stucco and his observations of the stucco
operations and application at the project. Mr. McNabb testified that the stucco application
was proper and passed his inspections. (R. p. 1121, line 1 - p. 1150, line 8). Tacy
McGinty, the project manager for Summit, ‘Fhe general contractor on the project testified
to the'WOrk performed by Professional Plastering and the scope of responsibility for each
subcontractor involved in the wall assembly. In addition, the approval and inspection
process by the general contractor, owner, architect, and manufacturer of the stucco was
explained. Tacy McGinty tesltiﬁed the work performed by Professional Plastering was
properly done in accordance with the contract documents. (R. p. 1266, line 21 - p. 1358,
line 19). |

Mr. Robert Puschek, Rrofessional Plastering’s expert estimator provided an
estimate for repair of the entire project in the amount of $4',978,000.00. In éddition, Mr.
Puschek testified that he had analyzed Mr. Gallagher’s stucco-only estimate as applied to
nine buildings. Mr. Gallagher’s total repair for the nine b.uildinlgs was $8,068,000.00,
and Mr. Puschek’s chparatiVe price was $3,293,000.00. In addition, Mr. Puschek
prepared Defendant Exhibit 4 (R. p. 1664) which was a stucco related repair estimate for
all 12 Buildings in the amount of $3,662,587.64.A The exhibit displayed the estimate as a
comparison between Mr. Gallagher’s stucco-only repair and Mr. Puschek’s stucco-only
repair. (R. p. 1169, line 1 - p. 1265, line 8). Defendént’s Exhibit 4 was not admitted into

evidence.



Mr. C_hristi‘an Dawkins, P.E. was offered by Pr;)fessionalnPlastering as an expert
in construction anci engineering but was not allowed to testify as an expert. Mr. Dawkins
was offered to testify. to his forénsic inspection of the buildings, the application of the
building codes, whéthgr the work of Profe;sional Plastering met the code requirements,
‘whether the work met the manufacturer’s specification, lthe requirements 6f the contract
documents, and that the work of Prqfessional Pléstering was not a proximate cause of the
Respondents’ damages. He was only allowed to testify to his personal observations
during his investigation offhe buildings but could not give any opinions.

The Respondents objected to Mr. Dawkins being qualified as an expert. (R. p.
1083, lines 19-21). Voir dire of the witness was performed and following an overnight
recess, the court ruled that Mr. Dawkins was not quaiiﬂed as an expert. Motions for
directed verdict were heard and denied. The requested jury charges were reviewed. The
Respondents’ proposed verdict form was accepted by the court over the Appellant’s
objections. The jury returned a verdict in favor of the Respondents on the negligence and
breach of warranty causes of action in the amount of $7,723,225.00 actual damages. (R.
pp. 65-66); (R. p. 1549, lin’e‘9 —p. 1550, line 22). No punitive damages were awarded.
APS’ MOTION FOR SUMMARY JUDGMENT

Professional Plastering hired APS as a sub-subcontractor for the stucco
installation during the repairs of the breezeways in 2003-2004 (R. p. 1600, line 9 - p.
1601, line 24). APS filed a motion for Summary Judgment against Professional
Plastering on the basis that Professional Plastering was not a licensed stucco installer, and
therefore could not maintain an action against APS. .(R. pp. 223-225). APS cited South

Carolina Code Ann. Sections §§40-11-270 and 40-11-370 in support of its motion.
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Professional Plasteriﬁg argued that the li;ensiﬁg requirements under the statute only
applied to géﬁeral or mechanical contractoré, therefore Professional Plastering was not
required to holdAa South Cérolina license. (R. p. 1600, line 9 - p. 1601, ]‘ine 24). Further,
Professional Plastering was not enforcing the provisions of a contract but bringing an
action for negligence. (R.lp. 1603, lines 17-22). ‘Judge Harrington ruled that because
Professional Plastering did not have a license, it may not maintain its cléims against APS
and summary judgment was granted. (R. p. 64).
ARGUMENT

I. DID THE TRIAL COURT ERR IN FAILING TO QUALIFY CHRIS

DAWKINS, P.E. AS AN EXPERT WITNESS AND ERR IN FAILING TO

PROPERLY APPLY RULE 702, SOUTH CAROLINA RULES OF

EVIDENCE? :

A. Standard of Review.

The qualification of an expert witness and the admjssibility of his or her opinion
are matters resting within the discretion of the trial judge. Manning v. City of Columbia,
297 S.C. 451, 453, 377 S.E.2d 335, 336-37 (1989); Pope v. Heritage Comzﬁynities; Inc.
395 S.C. 404, 423, 717 S.E.2d 765 (Ct. App. 2011). On appeal, the trial court’s ruling
will not be disfurbed absent an abuse of that discretion and a showing of prejudice;
Strange v. S.C. Dep’t of Highways & Pub. Trans., 307 S.C..l6l,' 163, 414 S.E.2d 138,
139 (1992). “An abuse of discretion occurs when the ruling is based on an error of law or
a factual conclusion that is without eviplentiary support.” Fields v. Reg’l. Med. Citr.
Orangeburg, 363 S.C. 19, 26, 609 S.E.2d 506, 509 (2005). “A trial court's ruling on the

admissibility of an expert's testimony constitutes an abuse of discretion when the ruling is

manifestly arbitrary, unreasonable, or unfair.” Jd. Prejudice is “a reasonable probability
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that the jury’s verdict was influenced by the challenged evidence or lack thereof.” Fields
v. Haynes, 376 S.C. 545, 557, 658 S.E.2d 80, 86 (2008).

~ As discussed -below, the exclusion of Professional Plastering’s only liability
expert was an abuse of discretion and thé ruling was manifestly arbitrary, unreasonable
and unfair. |
B. Qualifications of Expert.

The épurt abused its discretion in failing to qualify Chris Dawkins, P.E. as an
expert witness. Tfle Judge stated: “Tﬁe question was whether or not Mr. Dawkins would
be qualified as an expert at this time based u.pon my review of the voir dire — in camera
voir dire as well as the béckground of the case. | am declining.to grant your request to
have Mr. Dawkins quéliﬁed as an expert in the éreas of engineering and construction. |
am not relying solely on the fact that he is not licensed in South Carolina. [ am taking all
of th‘e information as a whole, in its entirety, in order to make my decision.” (R. p. 1372,
line 21 - p. 1373, line 7).

During voir dire, Mr. Dawkins testified that he holds a bachelor’s degree in Civil
Engineering from North Carolina State University a.nd a ‘master’s degree in Civil
Engineering with a constructiqn management specialty from Georgié Tech. (R. p. 1065,
lines 15-21). He is a licensed-Profession‘al En‘gineer in the states of Georgia and North
Carolina. (R. p. 1066, lines 3-4). He has been qualified as an expert four times by courts
in the state of Georgia and has never been refused qualification. (R. pp. 1087-1088).
Additionally, he.has hearly thirty years of experience in civil engineering and building
construction systems. (R. p. 1066, line 1). Mr. Dawkins further testified that he has been

involved with rhore than fifty projects involving stucco cladding, one of which included
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more thanl 100 stucco-clad buildings. (R..p. 1068, lines 18-23). His involvement with-
these projects ,inclu;ied diagnosing is:,sueé with thle. stucco cladding itself as well as water
intrusion behind the stucco. (R. p. 1069, (lines- 6-8). He has done work in the coastal
areas of Georgia and has partipipated in approximately thirty projects in South Carolina.
(R. p. 1098, lines 1-6).

Mr. Danins téstiﬁed that he had réviewed Mr. Gliék’s reports, photographs, and
Poweerint presentation. He reviewed the reporis of the following .engineering firms:
S&ME, Engle Marﬁn, G.R. McManus, and H2L Engineers cqnceming their
investigations of the project. He reviewed the building'plans, sbeciﬁcations, Magna Wall
stuccorsystem. ljiter'ature including thel engineering reports and technical literature, and the -
maﬁufacturer’s installation aocﬁment by (j’}er.]eral‘.A'lul‘nir’i.um. for the windpws. (R. p.
1070, line 15 - p'.’ 1072, line 22). In addlition, Mr: Dawkins reviewed the National
Evaluation Séwicé, Incorporated report, NER4i59, April 1997; NER459, July 2002; and
the 1ICDO Evéluétion Services, Incorporated report NER 4776, July 2000 (R. p. 1073,
lines 9-24); (R. pp. 1707-1747). Plaintiff’s exhibits 4, 5, and 6 provided evaluati‘ons of
the Magna Wall fiber-reinforced stucco system. |

The Court inquired as to Mr. Dawkins’ “particular skills and understanding of
South Carolina licensure and building codes.” (R.‘ p. 1096, lines 3-6). In response, Mr.
Dawkins testiﬁed that the International Building Code of 2000 is applicable to the
project. He is familiar with the requirements of the International Building Code of 2000
as it has ,beeri,adopted by the states of Georgia and South Carolina. (R. p. 1097, lines 3-

17). He further testified that there would be no distinction between an analysis that he
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would perform in Georgia and the one performed in South Carolina. (R. p. 1097, lines
v18-25).

| The Respondents provided the following as reasons why Mr. Dawkins should not
be qualified: 1) Mr. Dawkins is from Georgia; 2) Mr. Déwkins has no office in South
Carolina; 3) Mr. Dawkins has never designed a multi‘-famil); project; 4) Mr. Dawkins has
never designed a building in Charleston or in South Cérolina; 5) Mr. Dawkins has never
been qualified as an expeft in South Carolina; 6) Mr. Dawkins is not a licensed architect;
7) Mr. Dawkiﬁs is not a licensed general contractor; 8) Mr. Dawkins is not a licensed
engineer in South Carolina 9) Mr. Dawkins perfonﬁed none of his own testing, only
observed testing by others'; 10)‘Mr. Dawkins investigated buildings and offered a scope
of repair in violat.ion of statute; 11) Mr. Dawkins is not a certified construction
consultant; and 12) Mr. Dawkins did not know of any local variations in the IRC* (R. p.
1074, line 18 - p. 1083, line 18). The issues addressed by Plaintiffs in their voir dire of
Mr. Dawkins are not part of the qualification reduirementé of an expert under Rule 702
but merely factors that may affect the weight but not the admissibility of his testimolny.

The reasons stated are primarily that he is not from Charleston, South Carolina and not

! It was established that his protocol for testing was the same as the Respondents’ expert (R. p. 1092, line
13 — p. 1094, line 19). . -

? The IRC did not apply to this project. Plaintiffs’ expert Myles Gick was asked what the appropriate
building code was for the project, and the following exchange occurred:

What was the appropriate building code? _

It>s 2000 IBC, which is the International Building Code..
And it would be IBC rather than the IRC. Is that not correct?
Correct. ‘ '

The IRC is the International Residential Code?

That’s correct.

So these would be considered commercial buildings?
Correct. The IRC is for one and two-family dwellings.

FOPOP>0>0

(R. p. 1431, lines 10-:22)

14



licensed in Sbuth Carolina as'a profeésional'engineer. The trial court’s focus on whether
Mr. Dawkins Was licensed in South Carolina is demonstrated‘ in the following exchange
between defense counsel and the court in relation to the objecﬁon that Mr. Dawkins was
rlot'qualiﬁed bécause he did not make his own investigative cuts but observed with other
engineers the cuts performed by a contractbr; |

“So his observation of the cuts is identical to the observation made by Mr Glick.

THE COURT: Except Mr. Glick,"s‘ licensed in South Carolina; isn’t he, Mr.

Anderson?”

In determining a witrress’s qualiﬁcationé as an expert, the trial court should not
have 5 solitary focus, but rather should make an inquiry broad in scope. Fields v. "
Haynes, 376 S.C. 545, 555, 658 S.E.2d 80, 85 (2008). To be competent to testify as an °
expert, “a witness must have acquired by reason of study or experience or both such
kﬁowledge and skill in a profession or science that he is better qualified than the jury to
form an opinion on the particular subject of his testimony.” Gooding v. St. Francis
Xavier Hosp., 326 S.C. 248, 253, 487 S.E.2d 596, 598 (1997). Being licensed as a
professional engineer in South Carolina is not something that a witness must have -
acquired before being found to be competent to testify as an expert in this State. Fields v.
Haynes, supra (“holding triat trial court abused its discretion in failing to qualify
unlicensed horné inspector as an expert”); State v. Inman, 395 S.C. 539, 563, 720 S.E.2d
31 (2011) (out-of-state expert witness’s failure to comply with South Carolina licensing
requirements does not preclude witness testimony). In Baggerly'v. CSX Transportation,
Inc., 370 S.C. 362, 374-75, 635 S.E.2d 97, 103-04 (2006), the Court addressed the

conflict between Rule:70‘2 of the South (Ilalrolina Rules of Evidence quali'ﬁcations for
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expefts and the statute whicﬁ includes the offering of expért technical testimony within
the practice 0=f engineering. S'i‘milar to ‘the situation in this case, the trial court in
Baggerly had excluded the Defendant’s expert on the basis that he was not a licensed
South Carolina professional engineer. In feversing the trial court’s decision to exclude
the expert,,thé Supreme Court held that it ;v;/ould not interpret S.C. Code Ann. § ‘40-22-
200 to requife a person offering‘expert_ testimony in the field of éngineering to be
licensed as a professional engineer. Baggerly v. CSX T ransportation, Inc., supra at 374-
75. The Court determined that the suggestion that only professional engineers licensed in
Southv Caroliﬁa are permitted to give expert engineering testimbny in this state “could not
have reasdnably been intended by the Legislature.” Id.

The Court went on to say that the “primary purposés of Section 40-22-30 is to
shield South Carplina Iconsﬁmers from tho’se th are not properly credentialed pursuant
to this State’s standards, but who neverthéleSs hold themselves out to be professional
engineers.” Id. However, the serviceé of an expert witness are “being offered to-a South
Carolina jury, not to the State’s citizens seeking traditiohai professional engineering
services.” Id. The Court in Baggerly went on to find that if they “Held that the exclusion
of an out-of-state professional engineering expert is proper under the statute, tﬁe result
would be to limit the trL:lth-seeking duty of the courts of this State.” Id. at 375. The
Court “refuse[d] to endorse an interpretation of the professional engineef licensing statute
which has the poténtial of eithe; preventing out-of-state e}(perts from testifying in South
Carolina courts or imposing the unreasonable burden of getting licensed in this Staté

simply to be permitted to provide forensic testimony.” 1d.



To exclude Mr}. Dawkins as ein expert wa§ contrary to Rule 702 of the South
Carolina Rules of Evidence (SCRE), which states that if “scientific, technical, or other
specialized knowledgie Will eissist the trier Qf fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by knowledge, skill, exlperience;
training, or educa;ii)n may testify thereto in the form of an opinion or otherwise.” Rule
702, SCRE. Mr. Dawkins has sufﬁgieht knowledge, skill, experience, education and
training tci be qualified as an éxpert in this case.

It is clear from Mr. Dawkins’ credéritials that he has the requisite level of

knowledge and skill and'i‘s better qualiﬁed‘than the jury to form an opinion on the subject

matter. Any issue concerning the amount of Mr. Dawkins training and experience affects

the weight, not the admissibility of his testimony. Wilson v. Rivers, 357 S.C. 447, 453, -

593 S.E.2d 603, 605 (2004); Gooding v. St. Francis Xavier Hosp., 326 S.C. 248, 254
(1997); Watson v. Ford Motor Co., 389 S.C. 434, 447, 699 S.E.2d 169 (2010); Lee v.
Suess, 318 S.C. 283, 286, 457 S.E.2d 344, 346 (1995)(finding trial court erred in failing
to qualify plastic surgeon as an expert in the field of family practice because surgeon’s
“limited exposure to the field of family ipractice merély goes to the weight of his
iestimony and not its admissibility."’) The trial court erred Vin refusing' to qualify Mr.
Dawkins as an expert in construction and e'ngineering.
C. Prejudicial Effect.

The speqialiied knowledge in engineering and construction that Mr. Dawkins has
would certainly assist the jury in this case, and his ex'pert testimony was critical to the
defense of this action. lt‘ iS'clear:from the proffered tel:stimony of Mr. Dawkins that his

exclusion as an expert was highly prejudicial to Professional Plastering. As demonstrated
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'by his proffered testiménj;? if Mr. Dawkiné were qualified as an expert, he would testify
that the Work of Professional :Plasteri‘ng was nof ‘a. proximate“cause of the water intrusior;
at the project. (R: p.'154], line 22 —p. lv548, line 12; p. 1554, line 1 — p. 1579, line 14).
In his prdffefed testimony, Mf. Dawkins spoke in great dgtail'as to the sources of water
intrusion at the p;oject, none of which were caused by the work of Professional

Plastering. (R. p. 1576, line 25 — p. 1577, line 18). Mr. Dawkins provided the following

testimony:

22 . Q. Can you please state what is the

23 probable cause of the water intrusion that
24 - you observed at Fenwick?

25 . A. Sure. There was water intrusion at the

1 roof-to-wall terminations. The proximate

2 cause was lack of kickout flashings. I mean,
3 they should have been there.

4 At the windows, water was entering the

5 head area of the windows because of the

6 improper paper installation, compounded by
7 the improper head flashing installation done
8 by North Florida Framing. Then that

9 situation was compounded ever worse by lack
10 of a sill flashing by North Florida framing
11 at the sill of the window because there was
12 no sill flashing installed, based on the

13 evidence and what [ could see from anybody’s
14 photos plus my own site visit.

15 There was water intrusion at the

16 balcony-to-wall terminations at the breeze
17 ways, which was also an integration of -- a
18 - waterproofing/integration issue.

19 Q. Did you find any water intrusion which

20 would have been proximately caused by the
21 work done by Professional Plastering?

22 A. 1did not.1did not find that.

(R. p. 1576, line 22 - p. 1577, line 22). The proffered testimony of Mr. Dawkins reveals

the prejudice to Professional Plastering by excluding him as an expert. His testimony
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reveals that the wprk by Otheps on the project, not Professional Plastering, was the cause
of the wéter intrusioﬁ. He provided the eissential link to the current conditioniof the
building and the tesiimony of Tacy McGinty who inspected the work performed by
Professional Plastering during the construction of the projéct and found the work to be in
compliance with the contract documents. (See the testimony of Ms. McGinty at R. p.
1332, line 8 - p. 1336, line 25).

In Fields v. Haynes, the'C‘ourt held that the trial court abused its discretion in
failing to qualify the Plaintiff’s home inspector as an expert because he was not licensed
in South Carolina. FieldS: v. Haynes, 376 S.C. 545, 557, 658 S.E.2d 80 (2008). The
Cqurt in Fields, howevér, ft’oimd't‘his to be‘vharn.i‘less‘ error because the exper’t’s testimony
\;v:oultd have :Beer‘{ ".cumL‘l.lativé. Id {at 558; At-tﬁal, t:h‘e. lsields~ pfésente(i testiriﬁony of a
repair contractor, '\X}ho‘ wgS;'qualiﬁed asv'an‘éxpeirtvi‘n résidentiai home:buildi'ng, and a
forensic architect, who was dualiﬁed as an'éxpért in the:standa;d of care anci in the area
of forensic examination and fépair :of residential construction. /d. The Court determined
that the festimonybf the excluded e_xper‘t‘would be cumulative of the testimony of the.
repai'r contractor and fo.rensic-architect. ld -In fact, Fields agreed that the forensic
architect would teS;ifS/ to éssentially the same topiés found in the excluded expert’s
report. Id.

Unlike Fields, there was no cumulative evidence in this case. Because Mr.
Dawkins’ opiﬁ'ion was not allowed, no expert testimony was presented from an engineer
or an architect on Professional Pléstering"s behalf. In Bramlette v. Charter - Medical
Columbia, 302 S.C. 68, 74, 393 SE2d 914 (1990), the Court determined that the

defendant was prejudiced by the exclusion of their expert witness, as the testimony of
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'

plaintiff’s expert remained uncontradictéd‘. -Profe.ssionall Plastering was prevented from
presen‘tingAany. ex;;ert testir.r‘llo‘n'y that wou:l‘d contradict lthe testimony of Responder;ts’
expért‘Myl'es Glick, a forensic architect. |

Thé exclusion of Mr. Dawkins’ expert teétimony was “highly prejudicial to
Professional’ Plastering. This prejudice waé further exemplified by the Respondents’
closing argument when it‘was stated that leofessional Plastering had not put up any
witnesses to contest that Professional Plastering was a major cause of the problems. (R. p.
1496, lines 1-4). By excluding Mr. Dawkins as an expert, the defense was dénied the
ability to present expert testimony on the following issues: 1) whether the stucco
applicatioh was in substantial accordance  with the plans and specification,
manufacturer’s instruction, and otherwise correct; 2) whether any defects in the stucco
were a proximate cause of the alleged damages; 3) whether the building code violations
were a proximate cause of the alleged damages; 4) what the broximate causes of the
alleged damages were; 5) 1"ebutta1 to the teétimbny of the ‘Respondents’ expert; and 6)
what a proper scope of repair would entail for tﬁe tWelve bﬁildings at Fenwick..-

The Court’s error in excluding Chris Da\l;/kins as an expert in this case was highly
prejud'icial to Professional Plaster‘ing and‘therefc:)re wa;rants révers;\l.

D. Discovery Issue.

The Respondents argued in trial and in their Memorandum in Opposition to
Profesvsional‘Plaster:ing’s Post-Trial Motions that the Court could exclude Chris Dawkins
for a discovefy violation. (R. p. 1099, line 19 - p. 110‘.1‘, line 11); (R. p. 714). The
alleged discovery violation was a failure on the part of Proféssional Plastering to produce

Mr. Dawkins’ file. '
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Pursuanr'to Rule 34 of the South Carolina Rules of Civil Procedure, a party is
required to turn over documents in response to é request fer production “which are in the
possession, custody, or control of the party upon whom the request is served.” Rule 34,
SCRCP; Reiland v. Southland Equzpment Servzce 330 S.C. 617, 500 S.E.2d 145 (1998)
(finding that plamtlff did not violate dlscovery rules when there was no evidence that he
had received any of the disputed documents. The defendant could have deposed the
individual to gairr access 1o h‘is‘ documents). Coun;el for Professional Plastering
infenned the Court that they had.never received ‘documents from the file of Mr. Dawkins.
(R. p 1101, lines 16-2]). In addition, the (’ri'scevery requést issued by Respondents and
identified as unanswered by Reepondentsl were answered on Auéust 20, 2010 with an
invitation to come to Defense Counsels’ office and review all non-privileged'documents.3
Mr. Dawkins was irritially called as the first witness at 9:00 a.m. on May-l2,‘201 1.
During Mr. Dawkins’ qualification as a witness, the failure to produce docrlments was
raised for the first time by ﬂre Re‘spondents.v The file and all its contents were turned over
to Respondents on the 'morning “of May 12, 2011. The court postponed Mr. Dawkins’
testimony and Professional Plastering proeeeded with other witnesses. The court took
Mr. Dawkins’ qualiﬁcat'ioﬁ under ‘z‘idvisement and recessed for.the night on May 12,
2011. Prror to the recess, Respondents were given the opportunity to depose Mr.
Dawkins. The offered deposition was not taken and instead Respondents’ counsel

requested and was given an interview of Mr. Dawkins. Upon a review of the contents of

* The Plaintiff's Memorandum quoted their discovery request, however, it failed to quote the Defendant's
discovery response to Request for Production 9. The Defendant’s discovery responses as to Respondents’
Request for Production 9 dated August 20, 2010 stated: “The Defendant objects to this request on the
grounds that it may violate attorney/client privilege and the work-product doctrine. In addition, the
requests are overly broad, unduly burdensome, and not reasonably calculated to lead to the discovery of
admissible evidence. Subject to these objections, all non-privileged items, which may be responsive to this
request, will, upon request, be made available forireview at a mutually agreeable time at the offices of
Sweeny, Wingate & Barrow, located at 1515 Lady Street, Columbia, South Carolina29211.” (R. p. 736).
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the file, it ‘was determiﬁed thét ‘fhere Wer¢ 'some chéu‘ts that paired ébmments to
phofographs Mr. Dawkins héd reQiewed. 'i"he comrﬁentsto the photographs‘ w?ere nofes
as to’ whether there was visible moisture dahage and thingé like thét. It appears the
photographs were from' Mr. Glick and the notes relate to Mr. Click’s phbtographs. (R. p.
1104, lines 1-9). There was ai‘so a list of teét cuts observed‘by Mr. Dawkins. The
Respondents éttémpted to use the list in cross éxémination of Mr. Dawkins wﬁen’ he
testiﬁéd as a rion-expeirt witngsé. Respondenté’ queétion was withdrawn upon objection.
Respondents were in possession of M;. Dawkins’ entire file from the morning of May 12,
2011 until the court re::convened on May 13, 2011.". |

"The sanction of ‘exc‘luding a witnesséhould never be lightly invoked.” Jenkins v.
Few, 391 SC ‘209,'219,‘70_5 S.E.2d 457 (Ct. App. 2011). Before excluding a witne§s as
a sanction for vnolatmg the contmumg duty to disclose information, the trial court should
ascertain .(1) the type of witness involved, (2) the content of the evidence, (3) the
e_xplanatlon for the failure to name the witness in answér to the 1nterrogatory, (4) the
importance of ‘the witness's testimony, and (5) the degree of surprise to the other party.
Id. (quoting and applying Bensch v. Davidson, 354 S.C. 173, 182, 580 S.E.2d 128
(2003)).

In Bensch,vt‘he Court found that by not naming an expert, there was a degree of
surprise since therespondents were prevented from hiring their own expert. That is
clearly not the case here. The Res.pondents l’xave articulat-led‘absolutely no surprise, and in
fact, they were not surprised as the witness Was,named a yéar prior to the trial. There was
no bad faith, aﬁd the Respondents have not‘alleged any. In Jenkins v. Few, supra, Few

argued that the trial court erred in allowing Stokes to testify as an expert witness because
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he lacked the necessary qualiﬁcations and Few was not provided with notice that Jenkins
mtended to call Stokes as an expert The Court found that the trial court made the
appropriate consrderations before declining to exclude Stokes as an expert witness. The
trial court de‘termine'd Jenkins was calling Stokes as an expert witness although named as
a fact witness. Jenkins's counsel explained he first listed Stokes as a fact witness but
reserved the right to make a later deterniination about calling him as an expert witness.
However, after deciding to call Stokes as an expert witness, Jenkins's counsel
inadvertently failed to supplement his interrogatory answer. The trial court found this

mistake was not the result of bad faith. Finally, the trial court found the degree of

surprise and prejudice to Few was low because Stokes testified to the same thing during -

his deposition and Few's counsel had the opportunity to cross-examine him during an in

camera proffer of his testimony. Accordingly, the Court concluded that the trial court did
not abuse its disCretion in admitting Stokes as an expert witness.

The Respondents were aware prior to trial that Mr. Dawkins had been retained as
an expert in this case. As noted by Professional Plastering’s discovery responses, Mr.
Dawkins was identified as an expert witness for Professional Plastering on April 1, 2010,
over a year prior to trial. (R. pp 740-748). Respondents also had and presented their
own expert witnesses, Mr. Glick and Mr. Gallagher.. Mr. Dawkins was Professional
Plastering’s liability expert, and the content ovf his testimony was critical to their case.
The Respondents never contacted defense counsel to arrange a review of documents
pursuant to Professronal Plastermg s discovery response. There was no motion to compel
filed by Respondents or other follow up action pursuant to Rule 37, SCRCP.

Respondents did not issue any subpoenas, ‘or notice. the deposmon of Mr.
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Dawktns. Respondents had more than ORG' year in which to depose Mr. Dawkins and to
discover his epinions. Professional Plastering agreed notl to use the photographs taken by
Mr. Dawkins in direct examination of Mr. Dawkins but made the photographs évailable
to the Respondents (R. pi. 1091, line 15). |

There was no discovery violation, and furthermore, there was no prejudice to
Respondents resu'lting from Professional P‘laste‘ring’s alleged discovery' violation, and
therefere Mr. Dawkins should net be excluded as an expert on.this basis. In addition, this
matter wae not timely raised to the trial courtat,ldv not the basis for the trial court’s ruling,
and it is not preserved. for review or properly before this Court.

II. DID THE TRIAL COURT ERR IN NOT ADMITTING APPELLANT’S
© STUCCO-ONLY ESTIMATE INTO EVIDENCE AND EXCLUDING

DEFENDANT S EXHIBIT 4 FROM JURY DELIBERATIONS?

A. Standard of Review.

“To warrant. reversal based on the adrﬁission or exclusion of evidence, the
appealing party must show both the error of the rulirtg and prejudice.” Fields v. Haynes,
376 S.C. 545, 557, 658 S E.2d 80, 86 (2008) (cntmg Fields v. Reg Med. Ctr. Orangeburg,”
363 S.C. 19, 26 609 S.E.2d 506 (2005)).

. In the present case, there was -both error and prejudice from the exclusion of the
evidence.
B. Trial Court’s Error b)t the Exclusion of the Estimate.

It was error for the Court to exclude Professional Plastering’s stucco-only cost

estimate when the Respondents were allowed to ptesent a stucco-only estimate as

evidence to the jury, and the trial court instructed the jury to make a stucco-only verdict.

The trial court stated that the cost of repair estimate prepared by Professional Plastering’s
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expert Rober“t,. Puschek was not‘ gdiﬁg back lto‘ the jury bgcause it was not présented in
discovery. (R p. 1489, linels 2-25). Responderits’ stucco-only estimate was produced on
May 5, 2011, only three days prior to thé start of trigl..: T‘he’previous repair estimate
produced by Respondents was not ‘an .est‘ifnate of the damages related only to the stucco.
It was a repaif estimate for the entire proje‘:ct‘. When Proféssional Plastering received the
new $8 million stucco-only repéir esﬁmate, it Was necessary for Professional Plastering’s
expert Robert Puschek to analyze Re§bondénts’ new estimate and to produce a
comparable estiméte which included only the stucco and relate;d items. (R. p. 1192, lines
14-18). \

As Pr‘ofes‘sional Plasterihg’s stucco-only estimate was pl.‘epare‘d‘in response to®
Plaintiff’s sthccb?—’oni‘y estimate,‘. it is ai‘p‘prdpriate reb.uttal eQ{dencé andv‘ should~ be~
admfssible. “Whén a party introduces gQidence aﬁdut a particular matter,. thé ;)ther parfyf
is enﬁtled to introduce evidence m expianation or rebuttal tﬁereof, even if the evidence
had been "incompetvent or irrelevant if offe‘re"d initially.” State v. McEachern, 399 S.C.
125, 137, 731 S.E“.Zd 604 (Ct. App. 2012). Respondents’ stucco-only estimate, which .
was produc;ed onl;/ on the Thursday before trial, Was admitted by the trial court, so"
Professional Plastering’s stucco-only estimate sflould be admitted as well in order to
rebut Respondents’ contention that their sfucco-only estimate is reasonable.

In Bramlette v. Charter Medical Columbia, supra the appellate court found that
the trial court erred in excluding the testimony of an undiSclosed expert witness whose
testimony would have rebutted that of plaintiff’s exbert. .The principle enunciated in
Bramlette is app’licablé to Professional Plastering’s stucco-only éstiméte as its exclusion

allows the Respondents’ expert testimony and exhibit to remain uncontradicted.
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In Fields v. Haynes, the Court addressed. ar’i issue ‘regarcliing the admission of
repair costs. Similar to the argument by Rgspbndents in this case, Fields argued that the
report of the Builder’s estimating expert should have been excluded because it was first
provided to them on the day that the builder was to-testify. Fields v. Haynes, 376 S.C. at
568. Iﬁ respcl)nse,l the Builder érgued that the report was based solely on a comparison of
the invoices of the Plainiiffs’ rebaif estimate which was only receivéd by them on-the
Friday before trial. Id.. In determining thaf the lintroducti'on of tﬁe Builder’s report was

not prejudicial, the Court explained that Fields “had the opportunity to cross-examine

[the expert] regarding his réport and conciusions, recall their experts in rebuttal, and also

could have asked :for a short recess or overnight continuance to prepare for cross- -

examination.” Id.
~ Additionally, in its decision to allow the Fields’ repair contractor’s costs into

evidence, the ‘Court determined that the critical issue in regard to whether or not the

repair costs were admitted “was the reasonableness and necessity of those costs.”" Fields '

supra at 567. The relevant ciuestion is not whether the Respondents believed that their...

repair costs were reasonable, but whether the costs were in fact reasonable. /d.

The admission (;f Profession{a] Plastering?s stucco-only estimate was necessary for
a proper analysis of Respondents’ estimate to determine if it was reaso.nable.' Prior to the
time of the stucco-only estimate, Professional Plastering had given Respondents an
estimate with a breakdown of the costs. An analysis of Professional Plastering’s stucco-
only estimate was required to determine the reasonableness and necessity of
Respondents’ estimate. : - ' .

C. Prejudicial Effect.
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Allowihg .the Respondents® stucco-only .repair -estimate into evidence, while
excluding the Defendant’s stucco-only repair estimate was extremeiy pr‘ejudicial to
Proféssional Plastériné. Prgjudice is “a reasonable probability that the jury’s verdict was
influenced by the‘chéllengeq'evidence or the lack thereof.” Fields v Haynes, supra at
557. Here, the jury was not provided with an estimate by the Defendant to compare to
the Respondents’ stucco-only estimate. :The only writteﬁ eétimate provided to the jury-
relating only to the stucco was Respondents’ repair estimate. By having. no other
estimate rela£ed to the stucco besides the Respon.d‘ents’ stucco-oﬁly estimate, there is a
reasonable probability that the jury"s verdict was influenced by the lack of a comparable
written estimate by Professional P.lastering. .

The exclusion of Professional Plastering’s stucco-only estimate coupled with the
trial court’s ehdorsement, through vthe verdict form, of the Respondents’ settlements: as
being non-stuccé related is highly prejudicial fo Pfofessional Pl.astering. "In essence, tﬁe
trial court and the Res.pondents' required the jury to make a determination as to.the
“stucco only” repairs and then:(‘ieprived Professional Plastering of the ability to provide a ..
comparative “stucco-only” repair estimate. This excluded Professional Plastering’s
analysis of the rebair costs and any comparative‘ estimate. The numbers provided by
Respondents were the oniy numbers in the jury room.A‘ Professional Plastering was
harmed by the lack of an exhibit to which the jury could refer or use to perform an
analysis of what a reasonable cost of repair for the Réspondents would be. Allowing
Professionél Plastefing’s expért to. only testify to the' ﬁurﬁbers on Exhibit 4 and display
the exhibit 4 on,ithe overhead was insufficient in light of the jury being able to hold and

handle and study the estimate exhibit of the Respondents in the jury room."
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When the trial court excluded Professional Plasteri'ng’s repair éstimate it provided
an endorsement by the trial court of the ‘Respondents’ ‘estimate: and dam'agesl amount.
Excluding the Defendant’s fépair estimate‘ for the stuccb, wﬁich was necessary to the
defense of the case, was highly prejud‘i;:ial to Prc;fessional Plastering and warrants
re:ve)réal. |

IILDID THE TRIAL COURT ERR IN DENYING APPELLANT’S MOTION
FOR SET-OFF AND MOTION FOR A NEW TRIAL NISI REMITTITUR?

A. Standard 61' keview.

Professional Plasteri;ﬁg'is entitled to a sét-off, and the trial court erred in not
granting the Motion for Set-Off of the settlement received by Plaintiffs from the verdict,
dr the Motion for a New Trial Nisi Remiititu.r. |

“The trigl court's jurisdiction to set off one judgmént against another is equitable
in nature and should be e]xeréised when ‘necessary to provid:e justice between, the parties.;’
Rutland v. South Carélina Dep;zrtment of Transportation, 390 S.C, 78, 86, 700 S.E.2d

451, 455 (Ct. App. 2010) (citing Welch v. Epstein, 342 S.C. 279, 313, 536 S.E.2d 408,

425 (Ct. App. ZOOQ)). “A set-off is not necessarily founded upon any statute or fixed rule .

of court but grows out of the inherent equitable jurisdiction of the court.” Id. (citing
Rookard v. A.tlla'nta & Charlotte Air Line Ry., 89 S.C. 371, 376, 71 S.E. 992, 995
(191 1)). Thereforg, a motion for set-off is addressed to the discretion of the court, and
this discretion should not be arbitrarily or cap;riciously exercised. Id.
B. Error in Denying i\’[otion for Set;Off.‘ o

At the copélu;ion of the tr:ial, Profe‘s.sionz.ﬂl Plasterjng made a motion for set-off

which was denied by the trial court without a hearing. (R p. 1581, lines 3-8). The trial

court erred in-denying Professional Plastering’s Motion for Set-Off.
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“A non-settling defendant is entitled to credit for the amount paid by another

2%

defendant who settles. Rutl.a;nd v. South Iéarolina Departmeﬁ{ of Transportation, 390
SC 78, 86,700 S.E.2d 451 (Ct. App. 2010) (citing Smalls v. S.C. Dept. of Educ., 339
S.C. 208, 219,'. 528 S.E.2d 682‘,:688 (Ct. App: 2000); Powers v. Temple, 250 S.C. 149,
156 S.E.2d 759 (1967). “Thé reason for allowing"sqch a credi; is to prevent an inj'ured
person from obtaining a second reco;/ery of lthat part of the amount of damages sustained -
which has already been paid to him.” Smalés v. South Carolina Dept. of Educ., s-upra at
219 (quot:ing Hawkins v. Pathology Assocs. of Greenville, P.4., 330 S.C. 92, 113,-498
S.E.2d 395 (Ct. App. 199'8)); Welch v. Eps)‘ein, 342 8.C. 279,313 (bt. App. 2000) (“there
can be only one satisfaction for aln injury or Wrong”). The court’s jurisdiction “to set-off:
one judgment against another is equitable.in nature and should be exercised when
necessary to przo;/ide justice between the. parties.” Id. “B‘efore‘entering'judgment ona
jury Vgrdict, the court must red"uce the amount of the verdict to account for any funds
previously paid by a settling defendant, so long as the settlement funds were‘ paid to -
compensate the sanﬁe plaintiffon a cllaim for the same injury.” Smith v. Widener, 397 S.C.
468, 471-472, 724 S.E.2d' 188 (Ct. App. 2012) (citing Hawkins, 330 S.C. at 118, 498 -
S.E.2d at 406-075'(Ct;. A;;p. 1998)). “‘When‘ the settlement is for the same injury, the
nonsettling defend‘ant’s‘ right to a setoff arises by operation of law.” Id.; Ellis v. Oliver,
335 S.C. 106, 112-13, 515 S.E.2d 268, 271-72(Ct. .App. 1999) (when a prior settlement
involves compensation for the same -injury for which the jury awarded damages, the right
to set-off arises as an operation of law.). In Smith, the appellate court determined that the
prior settlement by the defendants was for the same injury, and “[t}herefore, the righf to

setoff arises as an operation of law, and the circuit court must award a setoff.” Id.
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Addit_i‘onally, in Ellis, the appellant argued that the tx;ia_l court erred in applying the
set-off because s;he did not present tothe jury the medical expenses attributable to the:
settling defendant"s negligence, and therefore, the jury’s verdict was not taking into
account her setﬂement with the‘;')ther ‘defendant. Ellis, supra at 113. However, the Court
determined that the applicatiéﬁ of the settlement credit was mandated and gave the court
“no discretion in determining the equities involved in applying a‘set-off once a release
haé beén executed in good faith betWeen a plaintiff and one of seyeral joint tortfeasors.”
Id |

The trial court erred when it required the jury to ﬁnd damages that wonuld be over
and above the settlement already received by the Respondents as set forth on the verdict
form. The trial court’s actions were without precedence or warning to Professional
Pl‘aste'ring. There was no indication from the trial court that it would nullify the right to
set-off in the guise of a jury determination. The jury should have been tasked with
determining what, if any, démages the Respondents suffered and then the set-off should
have been performed By the Court. |

Even accepting the method used by the Court in requir'ing the jury to award
damages over' aﬁd above the amount Respondents had received in settlement, which
Professional Plastering does not accept, Professional Plastering is entitled to a sét:-off.

Professional Plastering is entitled to a set-off 6f the entire settlement received by
Respondents. The buildings at Twelve Oaks have a highly integrated wall system, and in
looking at the damages, it is impossible to.isolate the damages and separate them by
building trade or subcontractor. Any attempt to do so-is exercising a non-existent

discretion for determiﬁing ‘the equities involved. Ellis, supraat 113. As an example of
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Sli}Ch an attempt the settlemehf received from. all of the éubcontractors, supjjliers and
building trades that were involved in building ¢nvelope is $7,975,000.00. ‘4

The allgggtions in the Complaint against all of the construction defendants were
exactly the same, "a‘s were the alleged damages. ° Proféssional Plastering is entitled to a
set-off of all monies paid by the settling defendant‘s.

Alternatively, Professional Pl.as£ering is entitled to a set-off by the amounts
Respondents haye alréady received pursuant to s‘ettlement: In particular, this in'éludes the
settlements. paid ‘by APS and‘Chart'is. APS was Professional Plastering’s subcontractor

on the project durihg the 2003-2004 repafrs to the breezeways, and Chartis is one of

‘. The following settlement amounts have been received by the Réspondents in this action:

Summit Contractors CoL $5,000,000.00
Fugelberg Koch Architects - $ 500,000.00
Los Campos. : ' $ 100,000.00
APS ' $ 100,000.00
Chartis, an insurer of Professional Plastering $ 100,000.00
North Florida Framing and Marquez $ 400,000.00
H2L $ 350,000.00
Johnson Roofing $ 175,000.00
Neo $ 65,000.00
All South Vinyl ‘ ‘ $ 75,000.00
AM Jacobs : $ 35,000.00
Development Compliance & Inspection $ 100,000.00
Best Masonry, Successor in Interest to Magna Wall $ 637,500.00
Nava Guzman ' ‘ $ 137,500.00
General Aluminum $ 12,500.00
KMAC ‘ $ 87,500.00
Fenwick HOA/Ferguson et al. $ 100,000.00 -

(R. pp. 640-699).

5 The Complaint stated as a direct and proximate result of the Defendants’ negligence, gross -

. negligence, carelessness, willfulness and wantonness, the Plaintiffs have suffered actual, direct,
incidental, consequential and special damages including, but not limited to, the expense associated
with having to hire experts to investigate the causes of the defects set forth above and having to
spend substantial sums.of money in order-to renovate, correct, repair, and restore the buildings and
units to make them safe and habitable. These deficiencies as set forth above have caused damage
to the wall sheathing; structural framing, and other building components including but not limited
to the stucco and siding. Additionally, Plaintiffs have been injured and otherwise damaged in that
there has been a continuous exposure to moisture and water that has intruded into the subject
buildings and units causing and resulting in damage to walls, rot, deterioration and other damages
to the ﬁ'nisyh'and structural 'qlements. B :

(R. pp. 126-198). . ‘
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Professional Pl'as:tering.,’ s insurance carriers. Professional Plastering should receive a set-
off by the total amount paid in settlement By APS and Cha?rtis aé their work and payment
was for the exéqt same damages alleged against Pronfessional -Plastering.

| Profeséi_onal Plastering’sdamage's should -also'be set-off against the full amount
of the settlement received from 'Fugelberg K’och Architects.  Attached to the
Respondents’ Fourth Amended Complaint ié the Affidavit of Mylés Glick: As outlined in
M?. Glick’s affidavit, the architect Fuglebe;g Koch 1s di}ectly responsible for the
damages associatéd with tfle étucco system.® Mr. Glick :te'stiﬁcd that .the architect “bore

responsibility and was accountable” for the stucco issues. (R. p. 1024, lines 2-10).

Professional Plastering is also entitled to a set-off by the full amount of the

settlement paid by H2L. As set forth in Respondents’ Fourth Amended Complaint, H2L. -

investigated water intrusion at breezeways and worked with the defendants Summit and

Fugelberg Koch Architects to develop a breezeway repair. (R. p. 145, q§ 47). H2L.

recommended a remediation of the “hard coat stucco wall system” to allow drainage of

the system which was acpémplished, partially, inthe breezeway areas of the buildings .-

only. However, no attention was paid to the overall stucco system of the buildings, .-

having the identical desigh and constfuctioﬁ‘deﬁ‘ci.en.cievs. (R. p. 145, 4 47).

® In his Afﬁdavif, Mr. Glick states that: -

the construction of the buildings at issue with a Magna-Wall system installed as a barrier
system, and consequently causing the problems above stated was not in accordance with
the Contract documents, was not in accordance with the design concept, and any such
certification to the Owner to the contrary contained in the architect certified pay
applications, was incorrect. That in his opinion Fugelberg Koch was negligent in failing
to exercise its duties to ensure that the actual construction of the buildings at issue met

" the design concept it had designed, in failing to ensure that such construction was in
accordance with the contract documents, and in certifying to the Owner that in fact such

. construction was in conformity with the Construction documents, when it was not. That
as a result of this negligence, an improper building envelope was installed on the subject
buildings, requiring extensive demolition and repair. ‘

(R. pp. 591-593).
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Profgssional Piastering’ is a]'so entitled to a set,—off from the settlements received
from Los Camp(;s, Noftlh Florida Framing, and Johnson, Roc;ﬁng. Los Campos was
tasked with applying‘sealan‘t at the prbject as well as the final layer of the stucco system,
fﬁe elastomeric- paint. (R. p. 1300, line ;2‘0 - p. 1301, line 7). - The contract between
Summit and Los Campo‘s provides that‘LQs Campos “is to ‘fufnish and install all required
céulking, with the specified type of catflking at ;111 areas.'of the project; These caulked
areas to include, but not limitled to, windows, doors, exterior siding, exterior trim, intérior

trim, exterior door sills, between exterior trim, tubs and masonry and fascia boards.” (R.

p. 1683, 9 5). Additionally, the subcontract states that “the exterior waterproofing of all

stucco iys the responsibility of the subcontractor [Los Campos]. This is to include but not
limited to all areas where stucco meets like of unlike surface where paint may or may not
be applied.” (R. p. 1683, q 4).‘

North Florida Framing was responsible for the reverse laps in building wrap and
flashing at the wipdoWs and the ‘othevr reverse laps in the ;veather barrier. The contract
between North Florida Fram.ing‘ and Summit prbyides that North Florida Framing “shall
furnish and ins‘tévll' all of 'thé.different types of "fastenlers, flashing, clip‘s\, caulks, rods,

epoxies, etc. as required ,fbr th'c.: entire project.” (R. p. 1655, 7 6). Additionally, the

subcontract required North Florida Framing “to pro/vide all required caulk and ‘Z’

flashing (termite shield) at the perimeter of the building per plans and specifications and
at the top of all windows as required by the Contractor.” (R. p. 1644, § 12). This section
of the subcontract‘ refers to flashing at the head of the windows and treatment at the base

of the wall. -
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Johnson R.;ooﬁng was the roofer for the project, an.d according to the contract
between Johnson-Roofing and. Summit, Johnson Rooﬁng was “to provide and install
water diverters per the drawings.”’ (R. p. 638, ] 6). The suboontract further provided that
Johnson Roofing “shall install . all - products ‘i'n aocordjance with manufacttlrer’s
recommendation's.” (R. p. 639, 1 19). The ‘result of these two sections is that if kickout
flashings were required then Johnson Rooﬂng; was required to install the “kickout
flashings” gt'the wall 'to roof intersections as described by Mr. Glick in his testimony.
The scope of work performed by these subcontractors encompassed and impacted- .the
work‘ performed by Professional Plastering, and Professional Plastering is entitled to a
set-off of the- amounts paid by these subcontractors related to the stucco.

Magna Wall, the .manufacturer of the stucco, settled the claims the Respondents
made against it wbich were based, almost completely on the fact that the Magna Wall, as
the manufacturer‘of the stucco, should have properly inspected the work of Professional

Plastering ®

7 See testimony:from Tacy McGinty that klckout flashing was not included on the drawings or required by
the architect. (R. p. 1306, line 13 - p. 1308, line 8)
¥ Plaintiffs’ Fourth Amended Complamt prov1des that Magna Wall was negligent

a. In failing to warn all potentlal users, consumers, sellers and installer of potentials for
defect in its products and in the installation instructions;
b. In failing to design, manufacture, market, sell and distribute a product free from
potential defects when put to its intended reasonable and foreseeable uses;
¢. In failing to adequately and competently supervise and/or train the applicators,
vendors, subcontractor or specialty contractors that sold, used and installed its
products; and
d. In failing to provide adequate installation instructions;
In failing to warn;
f. In failing to properly inspect the 1mproper appllcatlon of the stucco and notify the
contractor and/or owner of the application deficiencies; and
Other deficiencies or failures will be proved at trial.
(R. pp. 167 168)

o
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Additionally, Professional Plastering is entitled to a set-off from the settlement
paid by Summit. As the general contractor, Summit was responsible for supervising as
well as approving the installation of the stucco at the project. The Settlement and Release
Agreement between Respondents and Summit provides that the-settlement was:

to forever settle all past or present claims made or capable of being made

in the lawsuit against Releasees and all future claims no matter when

arising (resulting in past, present, and future damages) or:any other claims

now existing or arising in the future against Releasees: (a) relating to any

and all ‘construction deficiencies or Code violations, whether known or

unknown, from original construction and subsequent repairs as well as any

resultmg damages. :
(R. p. 643). It is evident by the settlement agreement between Summit and Respondents
that the settlement paid by Summit was to include damages related to the stucco system.
Therefore, Professional Plastering shquld be entitled to a set-off of the settlement

proceeds paid by Summit.

The trial court’s error in failing to grant Professional Plastering’s Motion for Set-

Off is highly prejudicial and warrants reversal. In addition, the trial court could have.

resolved the matter by granting Professional Plastering’s Motion for New Trial-Nisi |

Remittitur for the reasons stated above.
IV. DID THE TRIAL COURT ERR BY INCLUDING THE SETTLEMENT
AMOUNT RECEIVED BY PLAINTIFFS ON THE VERDICT FORM AND
INITS JURY CHARGE REGARDING THE VERDICT FORM?
A. Standard of Review.

The trial court committed reversible error in submitting to the jury the special
verdict form, which includ'.ed'the.: amount that had previously been paid in settlement to
the Respondents.

“A special verdict: question may be so defective in its ‘formulation that its

submission results in a prejudicial effect which constitutes reversible error.” SCDOT v.
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First Carolina;"3‘72 SC v295,'363, 641 S.:E:2d 903 (2007): In eQaluating the prejudicial

effect of a'défecgive special verdict question"br sbecial interrogatory, the court must

consider the questlon or mterrogatory along with ‘the' instructions glven to the. jury.
- Fortune V. szson 304 S C. 279 282 403 S.E. 2d 674, 675 (Ct. App. 1991) (finding that

special- mterrogatorles and 1nstruct10ns must be con31dered together)

B. Error in Verdlct Form- and Court’s Instructions.

Where;the're are }10‘ questions of fact concerning the settlement agreémént for the
jury’s determinaﬁon, evidence thereof should be excluded from chsideration of the jufy,
and credit- (sef off) shall be applied by the court. Powers v. Temﬁle, 250 S.C. 149, 155,
156 S.E.2d 759 (1967). In analyzing the rule set forth in Powers, the Court in McCombs
v. Stephens, 252 S.C. 442; 166 S.E.2d 814 (1969) stated, “The foregoing-rule has as its
purpose the elimination .of possible prejudice to the litigants and certainly in the
allowance of proper credit to the defendant. We think, as a general rule, that this can best
be assured by leaving to the jury the assessment of the .damages and to the court the duty
of allowing credit for any amount received by plaintiff undér a covenant not to sue.
Ordinarily, submission of the issue to the jury will constitute reversible error.” McCombs
v. Stephens, 252 S.C. 442, 445; 166 S.E.2d 814 (1969).

The trial court committed reversible error in submitting to the jury the special
verdict form, wl:lich included the.amount that had preyiously been paid in settlement to
the Respondents. The verdi¢t form used in this case required the jﬁry, in ‘determining its
damage award, _to‘ only award dafnages which were in addi'tion to money already received

by the Respondents in settlement, improperly attempting. to remove the Defendant’s right

to set-oft and allo,win.g the jury to consider the amount of settlement received by the:
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Respondents.in their determination of damages without any evidentiary basis. (R. pp. 65-
66). The Court instructed the jury, “The verdict form .indicates that Respondents have
received a total:of $8,025,000 in séttlements in this matter from bther parties. Thereforé,

any damages that you award plaintiffs would be in addition to those damages already

" received.” (R.p. 1528, lines 2-7). The forfn’ and charge regarding the verdict form were

a comment on the facts, unduly suggestive and misleading. As counsel for the plaintiff
stated “Were-the jury to find us a verdict and were some items like this not included or a
very, very clear instruction from thé Court, this has to be an additional new money . .. So
either this type of form - - ana We think this is fine and not prejudicial. It’s exactly

what’s been stated - - needs to be submitted. Or a very clear and concise instruction to

the effectithat if you find a new award, it must be new and additional money over and.

abo;/e what was éollected in settlements.” (R‘.i.p'. ‘.1'47'2; line 11 = p. 1473, line 1). The
tria‘l" court then ruled as follows: “With that u;ldérstanding and that clarification of the
verdict form that you hanisubmitted - - the’second oné \‘Ni‘th on the claim of negligencé
and’negligence‘per se in it, it does make it clear to the jury what we have tried,
particularly the facté of this case; ...7 (R. p. 1475, lines 7—.13)' |

Generally a "trial [couﬁ] sh'ouldAndvtintimate to tHe jury any opinion on the facts
of a case, whether ;ntentiOﬁally or unintentionally." Sierfa v. Skelton, 307 S.C. 217, 225,
414 S.E.2d 169, 174 (Ct. Ap_pf 1992). In a case tfied‘befor.e gjur.y, the jury is the judge of
the facts in the casé. Day v. Kilgore,314 S.C. 365,444 S.E. 2d 515 (1994). .

The error iﬁ the verdict fprm wés not cured but exacefbated by the trial court’s

charge, as the trial court repeated the language of the defective verdict form in her

instructions to th¢ jury. It was error in the Court’s instruction to require the jury, in their
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verdlct find over and above the amount recelved by Respondents in settlement The
amount of damages to which the Plamtlff is entitled is a questlon of fact for the jury and
unrelated to any prior settlement. McCombs v. Stephens, 252 S.C. 442, 445, 166 S.E.2d
814 (1969). R

C. Prejudicial Effect.”

By including the amount that Respondents have received in settlement on the

verdict form, the court improperly provided approval to the Respondents’ cost of repair
estimate and endorsed Respondents’ position that the settlement proceeds were not stucco
related and not adequate comhensation for thev damages‘alleg‘ed. The Ceurt’s actions in
including the'settlementj-amount on the ve‘r’dict form were erroneous and had a highly
prejudicial effect on Professional Plastering.

It should have been a question for the jury to determine whether the cost of repair
was less thanthé‘amount,sta‘lted by Respondents. Over the objection of Professional
Plastering, the Court struek the words “if any” from the verdict form, as it.. related- to
actual damages. (R. p. 1537, vlines 14-20). The juty instruction and special verdict.form
required the juryl. to find 'over‘andabove the eight million- dollars Respondents had

received in settlement. This took away from the province of the jury, any consideration

of the question of whether the Respondents had been fully compensated for their-

damages.

Evidenc'e was presented by Professional Plastering’s expert Rob Puschek  that
Respondents"'actual damages..totetled.only $4.9 million. (R. p. 1 1:93, line 11). Even if the
jury were to aceept Mr. PLlschek’s $4.9 million -proposal as the correct analysis of

damages in this case, the jury. was preven.ted from taking this evidence into consideration
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in their awafd' because they we;e requi.red by the verdict form land instructions by .the
Court to aWa:d damages in addition to the ééttlem‘ent. .

The‘issue- of total damages should have beeﬁ a question for the jury, and the set-
off performed: by the Court. The verdict form and iﬁstructioné from the Court have
nullified ProfesSional'Plas'feriné;s riéht to set-off and precluded a defendant from being
protected from é plaintiff’s double recovery..

The érroﬁeous inclusion of the‘séttlement amount on th;; verdict form coupled
With the Court’s ch‘arge' concerning the vqfdict form werel highly prejudicial to
Professional Plastering and Warrant a reversal. :

V. DID THE TRIAL COURT ERR IN ITSIN STRUCTION S TO THE JURY?
A. - Standard of RevigW. |

“A trial court must charge the current and correct law.” Wells v. Halyard, 341,
S.C. 234,237, 533 S.E.2d 341, 343 (Ct. App. 2000). “To entitle an Appellant to reversal;
the frial court’s instructions must be not only erroneous, but also prejudicial.” Burroughs
v. Worsham, 352 S.C. 382, 392,574 S.E2d 215 (Ct. App. 2002)(citing Arkwright Mil[s V.
Clearwater Mfg. Co., 217 S.C. 530, 61 S.E.2d 165 (]950)). The errors in the instructions
given to the jury ;)vere highly prejudicial to-Professional Plastering and as such warrant a
reversal.

B. Breach of Implied Warrantsf of Workmanlike Service.

The Court erred in its instructioﬁs given to the jqry on the implied warranty. of
workmanlike-service. . Dﬁriné the trial, Appéllant,movedifor a directed verdict on the
claim for breach ,vof..ﬁwarranty of ‘vx‘/orkménlike'ser“vfi‘ce on.the basis that the warranty only

applied to residential constructioﬁ and this was a commercial project. (R. p. 1053, lines 6-
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19); (R. p. 1456, line 16‘—‘ p. 1457, line 4).‘ However, the fnotion was denied by the
Court. (R. p. 1062, line 25 - p. 1063, line 4); (R‘.'ip. 1459, lines 15-16). |

It was efrér for the jury'fo be charged on the warranty of workmanlike service, as
it is inapplicable to the p'resent case. ' The \%/arranty_ of workmanlike-service applies only
to residential construction. Keﬁﬁedy'v. Columbia‘-Lumber, 299“ S.C. 335, 384 S.E.2d 730
(1989);‘ Sapp}v. Ford Motor Company, 386 S.C. 143, 150, 687 S.E.2d 47 (2009) (“Courts
have recognized that tﬁe trlanls'action betweeh-g ‘vbuilder and a buyer for the sale of a home
largely involves inherently unequal bargaining bow'er between the parties. For these
reasons, we created this narrow éxception to ‘the' econémic ioss rule to abbly solely in the
residential home coﬁte_xt,”) lThg Court in Sdpp-explaihed “[a]t the time of our decision in
Kennedy, we had ﬁo intention of the exéeptjon extending beyond residential realy estate
construction and into commerciél real estate construction. Such a progression was in
error and we:=now correct that expansion.” Sapp, 386 S.C. at 150. The project at issue

was originally constructed as an apartment complex, which is a commercial project.

Respondents’ expert acknowledged that the project was a commercial undertaking and .

buildings were commercial buildings. (R. p. 1431, lines 19-21). Therefore, under, the
law set forth in Sapp and Kennedy, the warranty of workmanlike service should not apply
to the present action and to give this instruction to the jury was in error and requires a
new trial.

C. Cost to Repair to Existiﬁg Code.

In the ‘instructions to. the jury regarding damages, the Court charged the jury that
the “cost of repair may include the expense necessary.to perform the- repairs to the

existing building codes.”  (R. p. ‘1522, lines 23-25). There was no evidence presented
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that fhis was‘necessitafed. Addifionélly, there 15 no la.w‘ in South C‘arolina‘which provides
this. |

Actual v.damages are properly .called compensatory damages, meaning to
compensate, 1o make 4the injulredl‘ partly whole; to-put him in the same position that he was
in prior to the damages received insofar as this is 'monetarily. possinle. See Clark v.
Cantrell, 339 S.C. 369, 378, 529 S.E.2d 5.28,l 533 (2000). The goal is to restore the
injured party, as nearly‘és possible through"ehe payment of money, to the same position
he wes in before the wrongful injury occurred. Id The basic measure of actual damages
is the amount needed to'compens_ate the plnintiff for the losses proximately caused by the
defendant;s wreng so thét the pleintiff will be in the same. position he would have been in
if there had been no wrongful injury. Id. (citing Rogers v. Florence Printing Co.," 233
S.C. 567,578, ,1b6 S.E.2d 258, 264 (1958); Hutchinson v. Town of Summerville, 66 S.C.

442, 448 45 S.E. 8, 10 (1903)).

This charge was incorrect and requires reversal since it does not reflect an .

aecurate measure of how damages can be‘a\h‘/arded. The charge did not place the
Respondents in a same or similar position but instead placed the Respon‘dents in a better
position. The: jury was charged to award the Respondents betterments, and that is not‘a
recognized measure of damages in South‘Callrolina. This was error and requires reversal.‘
D. Depreciation.

Inclucied in the instruction on damages, the jury was also charged that “items or
elements of. the.damage that may be ehown by the plaintiff are such things as the cost of
repairs, depreciation, and -incidental damages and con'sequential:damages.” (R. p. 1523,

lines 6-10). Instructing the jury that the damnges could include depreciation was error.
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- The Respondents presented no evidence of depreciation. The jury cannot and should not
have been allowed to consider any depfeciation. since there was no evidence presented of
any such alleged element of damages. Jury instructions should be confined to the issues
made by the pleadings and supported by-the evidence. Baker v. Weaver, 279 S.C. 479,
482, 309 S.E.Zd' 770, 771 (Ct. App. 1983). Therefore, the errors in the Court’s
instruction regafding damages require a new trial.
E. Negligence

The trial court committed reversible error in failing to instruct the jury on
Professional -Plastering’s requested instructions regarding negligence.” Professional
Plastering requested the following instructions be giVen to the jury on negligence which
the Court failed to include in its charge:

NEGLIGENCE AS A MATTER OF LAW- PROXIMATE CAUSE

Even if an expert’s uncontradicted testimony establishes the defendant’s

negligence as a matter of law. This alone does not establish liability.

Negligence is actionable only if it is a proximate cause of the injury. It is

for the jury to decide whether any alleged negligence on the. part of the -

defendant proximately caused the Plaintiffs damages.

Warren Sauers v. Poulin Brothers, 328 S.C.601, 493 S.E.2d 503, 506

(1997) citing Hanselmann v. McCardle, 275 S.C. 46, 267 S.E.2d 531
(1980); Vinson v. Hartley, 324 S.C. 389,477 S.E.2d 715 (Ct. App. 1996).

(R.p.1621).

The trial court committed reversible error in failing to include Professional
Plastering’s requested instructions on negiigence. It was .important for tne jury to
understand that even thongh expert testimony,’which is uncontradicted, may demonstrate

negligence on the pert of the defendant, the jury must still decide whether that negligence

was a proximate cause of the injury. ‘See Sauers v. Poulin Bros., 328 S.C. 601, 607, 493

® The Court’s instruction on Negligence is contained at R. p. 1508, line 23 —p. 1511, line 24.
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S.E.2d 503 (1:997).‘ ln"Po.ulin, the general contractor’s éxpert-.testiﬁed in an action against
the stucco slub‘contractor' that the apbli;:afion of the stucco system ,violated industry
stan.dards as well aé th,e. buildiné code causing water intr@sion iﬁto the home. Poulin, 328
S.CI. at 605.: However, the stucco subcontractor did not present-any expert testimony to
refute these allegations. The or;}y testimony éffered was that of the subcontractor’s
oWﬁer, who testified only aboutvhow. the stucco was apblied'to the home: Id. The Court
determined .-f'thét “even if the expert’s uncénfradicted testimony establishes
[subcontractor’s] negli’gence as a matter of léw, it did not establish [subcontractor’s]
liagility as a matter of law. Negligenée is actionable only if it is a proximate cause of the
injury.” d .

O%itting the requested chargé aggravated the error committed in not allowing

Professional Plastering’s expert to testify as an expert. In Bramlette v. Charter Medical.

Columbia, 302 S.C. 68, 74,393 S.E.2d 914 (1990), the appellate court found that the trial

court erred in-excluding the testimony of an undisclosed expert witness whose.testimony -

would have rebutted that of plaintiff’s expert. The Court further determined that
defendant was prejudiced by the exclusion of the expert, as the testimony of plaintift’is
expert remainéd uncontrédicted. Id. The failure to give the charge was highly prejudicié_l
to Professibn’él Plastering and requires reversal and a new trial..

The Court’s instructions to the jury were inadequate and did not apprise the jury
of the law applicable to this action, which is hli'gihly prejudicial to Professional Plastering.
By failing to-include thésé requested cPilarg'es’-lin the instructions to.the jury, the Court

committed reversible error.and reversal is warranted.
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V1. DID' THE TRIAL COURT ERR"INANOT GRANTING APPELLLANT’S

MOTION FOR DIRECTED VERDICT ON RESPONDENTS’ CLAIM OF

- BREACH OF WARRANTY OF WORKMANLIKE SERVICE AND

MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT? -

The Court erred in its denial of Professional Plastering’s motion for directed
verdict on the breach of warlr.anty of workmanlike service cause of action. At the close of
all evidence,: Professional Plastering moved for a dirécted verdict on the claim for breach
of warranty -of workmanlike service on.the basis that the warranty ohly applied' to
residential constrﬁction' and the projéct was a commercial project. (R. p. 1053, lines 6-
19) (R. p 1456 lme 16 - p 1457, line 4). The motlon was denied by the Court. (R p.
1062, lme 25 p 1063, line 4); (R. p 1459, lines 15- 16)

The impligzd warranty of workmanlike service was addressed by the Court in
Kennedy v. Col‘wfnbia Lumber. According to Kennedy, “A builder who contracts td
construct a dwelling impliedly warrants that the work undertaken will be performed in a
careful, diligent, workmanlike manner.” :Ke'nned)j v. Columbia Lumber, 299 S.C. 335,
344, 384 S.E.2d 730, 736 (1989); Smith v. Breedlove, 377 S.C. 415, 422,661 S.E.2d 67
(2008). The Court in Kennedy was specifically addressing theories of liability in new,
residential housing. Kennedy, 299 S.C. 335 at 341. The Court in Kennedy stated:

“In summation we hold that . . .B. An implied warranty of service attaches to a

builder's construction of new residential housing. A home buyer purchasing from

a party. not the builder may ordinarily sue the builder on this warranty despite the

lack of contractual privity.” [emphasis added)].

Looking at the history of the implied warranty of workmanlike service :in
Rutledge v. Dbdenhoﬁf;ZS,?} S.C. 407, 175 S.E.2d 792 (1976), a purchaser of a home may

hold the buildérfvendor :liable on the fhéory of ibreach of an impli‘ed warranty .of

workmanship: Rutledge v. Dodenhoff, 254 S.C. 407, 413, 175 S.E.2d 792 (1970). '“The

4

e



rationale of the deeisions Wthh hold the bttil'der§vendor of a new house liable on the
basis. of an implied warranty is that the selter:and buyer are not on an equal footing in
such a transaction.” /d. at 413-414; szth V. Breedlove 317 S.C. 415, 422 (2008) (“The
rationale behind this implied warranty is based on the relative bargaining positions of the
i .

parties.”) “[T]he prlmary purpose of the transaction is to provrde the purchaser with a
habitable dwelting and the transfer of the lanci is se'condary.” Id |

The Court in Sapp V. Ford Motor Company, 386 S.C. ]43 687 S.E.2d 47 (2009)
clarified that the holdmg in Kennedy is’ applxcable only in the resrdentlal context. The
Court in Sapp V. Ford Motor, supra at 148 stated the following:’ “Courts have recognized
that the transaction between a bt1ilder' and a buyer for the sale of a home largely involves
inherently unequal bargaining power between the parties. For these reasons, we created
this narrow enception to the economic loss rule to apply solely in the residential home
context.” The Court went on to explain “At the time of our decision in Kennedy, we had
no intention of the exception extending’beyond. residential real estate construction and
into commercial real estate construction. Suchi a progression was in error and we.now
correct that expansion.” Sapp, supra at 150. As the application of the warranty of
workmanlike serviee arises out of Kennedy, it is applicable solely to residential real
estate.

The- project at issue was originally constructed as an apartment vcomplex by a
large commerciél developer working with a large commercial builder. The relationship
of the owner .and.-builder was one.of equal bargammg power. Respondents’ expert,

Myles Glick stated in cross- exammatlon that the prOJect was considered commercial and

governed by the commercral code(2000 IBC)f See footnote 2 above.
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Therefore,‘the warrant); of workmanlike :servicteﬂshould nvot apply to the preéent
action. The trial court'etred in'failing to grant Professional Plastering’s directed verdict
motion on the:breatch'of watranty of Iworkmartlike sérviée cause of action. 'In addition,
the trial court erred in 'rtot gréntihg‘ Professional Plastéring’s Motion tor J udgmetlt
Notwithstanding the verdict for ttle same reasons: |

VIL. DID THE TRIAL COURT ERR IN GRANTING RESPONDENT APS’
MOTION FOR SUMMARY JUDGMENT? |

A.  Standard of Review.
In reviewing the grant of a summary judgment motion, the appellate court applies
“the same standard which governs the trial court under Rule 56(c), SCRCP: summary

judgment is proper when there is no genuine issue as to any material fact and the moving

party is entitled to judgment as a matter of law.” Osborne v. Adams, 346:S.C. 4, 7, 550

S.E.2d 319 (2001) (quotiﬁg Baughman v. American Tel. & Tel. Co., 306 SC 10 1', 15,
410 S.E.2d 537 (1991)). |
B. Court’s error in granting summary judgment.

The trial court erred in its ruliné' that Ptofessional ‘Plastering could not maintain
cross-claims agginst APS on the tuésis that Prqfessional Plastering did not hold a valid
contractor’s.licetls‘e for stticéo installation. (R.Ip‘).- 64).

Professional Plfctstering sérved as a stuccé subcéntractor for the general contractor
Summit at the project. Professional Plastering, in turn, subsequently contracted with APS
to perform stucco repair \;vork at the project’s breézeways. At the hearing on the motion

for summary Judgment counsel for APS. argued that because Professional Plastermg was

not a licensee, they could not h1re unlicensed subcontractors (R. p. 1599, lines 17-21).
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However, the fact thaf Professional Plasteriﬁg is not licensed in South Carolina does nIOt
bar it from asserting claims against APS.

Chapt.er‘ 11 of Title 40, South Carolina Code of Lawé, the “Definitions” section of
this statute, ‘;contractor’; is defined as “a'general or mechanical contractor regulated
under this chapter.” S.C. Code An'n.'§ 40-11-20(4) (2011). S.C. Code Ann. § 40-11-
20(9).defines “general éon'tractor” as “an ent‘i‘ty which performs or supervises or offers to
perform or 5upervise general construction.{” “General construction” is defined as “the
installation, ’.replaccment, or repair of a building, struct.ure, highway, sewer, grading,
asphalt or concrete paving, ér improvement of any kind to real property.” S.C. Code
Ann. § 40-11-20(8). |

The statute further defines a "licensed céntracto'r" as “an entity that is licensed by
the South Carélina .Contrvac";or's Licensing Board to engage in general or mechanical
contractiné within the Statg.”‘ S.C. Code Ann. § 40-11-20 (13). An 7“un1icensed
contractor” is defmecll as, “an entity performing or overseeing-general or mechanical
construction without a licenée.” SC Code Anﬁ. § 40-1 1-20 (24). Professfonal Plastering
did not act as-either. a general or mechanical contractor, and therefore was not required
under the statute to hold a licénsé.

S.C. Cocile Ann. § 40;1 1-270(C) prov‘ic:ies:

Licensees may utilize the services of unlicensed subcontractors to perform

work within the limitations -of the licensee's license group and license

classification or subclassification; provided, the licensee provides

supervision. The licensee is fully responsible for any violations of this
chapter resulting from.the actions of unlicensed subcontractors performing

work for the licensee.

S.C. Code Ann. § 40-11-270(C). Summ{it', acting as general contractor, was the

license holder for the Twélve Oaks project. There is no dispute between the parties that
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Summit waé* a licensed -general contrac’tor: (R. p .1v598, viines‘ 23-25). | As such,-, any
subcontractors on the project, including Pfofess_iénal ‘Plastefing and APS, per‘formed
work at the broject as “unlicenSedvsubcontractors” as permitted under S.C. Code Ann. §
40-11-270(C): =+ - * - | |
. APS'was a subconfractor that prpvided labor for work f)erformed on the stucco in
the ;breeze'wa:ys; Tacy McGinty, the Rﬁle 3b(5)(6), SCRCP representative of Summit,
A adrﬁitted that Summit héd agreed to provide materiél 'an.d supervision for work done at
the "breezéway, énd to accept responsibilitynf.or obtairllring engiﬁg’ering approval for the
work. (R. p. 245, line 17 p. 246, line 11). |
S.C. Code Ann § 40-11-370(C) provides that “an entlty which does not have a
valid license -as requnred by this chapter may not bring an action either at law-or in
equity to enforce the pr_ovisio'ns of a contract. ...” SC Code Ann. § 40-1.1-37.0(C)

(Emphasis added). However, Professional Plastering was not required to have a license

under this chapter. Professional Plastering lawfully operated as an unlicensed .

subcontractor under the license of Summit as prqvided for in S.C. Code‘Ann. § 40-11-
270(C), and is therefore not barred from maintaining an action at law or in equity against
APS pulrsuant to S.C. qu;: Ann. § 40-11-370(C). APS has failgd to make -a showing
under the statute that Professional Plastering was réquired to hold a license, as it was
never established that Professional Pléstering.was a contractor which fell under the
deﬁﬁition set forth in the statute. The Court erreq in méking that determination, and in

doing so prejudicéd.Proféssional Plastering by dismissing their clgims against APS.
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The Court erred in granting APS’ Motion for Summary Judgment, which was
highly prejudicial to Professional Plastering. For the reasons stated above, the trial court
should be reversed on this ground.

CONCLUSION

For the reasons set forth above, Appellant Professional Plastering & Stucco, Inc.
respectfully requests that the Court to reverse the decisions of Judge Harrington; and

grant a new trial.
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