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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Marcus Wider, Docket No. 12-ALJ-22-0439-AP
Appellant,
vs ORDER DENYING
’ RESPONDENT SCDEW'’S
South Carolina Department of Employment MOTION FOR REHEARING
and Workforce, and K B Enterprises, Inc.,
Respondents.

This matter is before the Administrative Law Court (ALC or Court) pursuant to the motion
of Respondent South Carolina Department of Employment and Workforce (SCDEW or
Department), seeking a rehearing of the Court’s February 27, 2013 Order. On March 22, 2013,
counsel for Appellant filed its Return to Respondent SCDEW’s Motion for Rehearing. The motion
and response has been carefully considered and I find there is no evidence in the record to support a |
finding that Appellant was discharged for cause. In the Department’s motion they do not point out
any such evidence that had been overlooked. The motion does not seek to correct manifest errors of
law or fact or to present newly disco.vered evidence. Therefore, |

IT IS HEREBY ORDERED that Respondent SCDEW’s Motion. for Rehearing is
DENIED.

AND IT IS SO ORDERED.

Dish Biok Pt

Deborah Brooks Durden
Administrative Law Judge

March 25, 2013
Columbia, South Carolina
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March 25, 2013
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Marcus Wider, Docket No. 12-ALJ-22-0439-AP
Appellant,
Vs, ORDER

South Carolina Department of Employment
and Workforce, and K B Enterprises, Inc.,

Respondents.

STATEMENT OF THE CASE

The Appellant, Marcus Wider, appealed the decision of the South Carolina Department of
Employment and Workforce (Department), which disqualified him from receiving.
unemployment benefits for a period of twenty weeks because his employer, K B Enterprises, Inc.
| (Employer), terminated his employment for cause connected with work. The Administrative
Law Court (ALC or Court) has jurisdiction to hear this matter pursuant to S.C. Code Ann. § 41-
35-750 (Supp. 2012). Upon consideration of the record and the briefs, this court reverses the
Department’s decision, finding that substantial evidence does not support the finding that the

Appellant was discharged for cause.

BACKGROUND

Appellant worked for Employer from August 4, 2011 until May 24, 2012, most recently
as a loader. Appellant’s primary job dnties required him to move furniture in and out of
customers’ homes. On or about May 23, 2012, a customer contacted employer stating that
Appellant and two other employees had caused significant damage while moving in furniture.
Appellant maintained that his two co-workers and the customer’s father caused most of the
alleged damage. He was terminated on May 24, 2012.

Appellant filed for benefits with the Department on May 27, 2012. On June 25, 2012, the
Department mailed a determination that found Appellant disqualified from receiving benefits

upon finding that Employer terminated Appellant for cause. Appellant appealed to the Appeal

FILED
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Tribunal on July 2, 2012. The Appeal Tribunal conducted an evidentiary hearing on August 6,
2012, and both parties participated.

Mary Oliver, Operations Specialist, was the Employer witness. She testified that
Appellant was terminated after the Employer learned that Appellant would no longer be covered
on its motor vehicle insurance policy. Oliver also testified that Appellant had several incidents
of damage to customers’ property, and that the “big damage claim” on May 23, 2012, was the
“final straw.” Appellant testified that he did not actually cause the damage, but instead
witnessed his two co-workers and the customer’s father cause significant damage. On August 9,
2012, the Appeal Tribunal issued a decision affirming the Claims Adjudicator determination that
Appellant was discharged for cause and therefore he was disqualified from receiving benefits for
a period of twenty (20) weeks.

' 'Appellant appealed to the Appellate Panel, and on September 11, 2012, the Appellate
Panel affirmed the Appcal Tribunal’s determination that Appellant was disqualified from
receiving benefits for twenty (20) weeks because Employer discharged Appellant for cause.
Appellant sought review in this Court on October 11, 2012.

ISSUES ON APPEAL
Did the Department err in finding that Appellant was terminated for cause?
STANDARD OF REVIEW

The Department is an “agency” under the Administrative Procedures Act (APA). See

Gibson v. Florence Country Club, 282 S.C. 384, 386, 318 S.E.2d 365, 367 (1984) (finding that

the Employment Security Commission, a predecessor of the Department, was an agency within
the meaning of the APA). Accordingly, the APA’s standard of review governs appeals from
decisions of the Department. See S.C. Code Ann. §§ 1-23-380, 1-23-600(D) (Supp. 2012);
Gibson, 282 S.C. at 386, 318 S.E.2d at 367; McEachern v. S.C: Employment Sec. Comm'n, 370
S.C. 553, 557, 635 S.E.2d 644, 646-47 (Ct. App. 2006). The standard used by appellate bodies
to review agency decisions is provided by S.C. Code Ahn. § 1-23-380(5) (Supp. 2012). See § 1-

23-600(D) (directing administrative law judges to conduct appellate review in the same manner
prescribed in § 1-23-380(5)). That section states: '

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision [of an agency] if substantial rights of the appellant have been



prejudiced because the administrative findings, inferences, conclusions, or
decisions are:

(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and substantial
evidence on the whole record; or

() arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5) (Supp. 2012).
A decision is supported by “substantial evidence” when the record as a whole allows
reasonable minds to reach the same conclusion as the agency. Friends of the Earth v. Pub Sery.

' Comm'n of S.C., 387 S.C._ 360, 366, 692 S.E.2d 910,. 913 (2010). The fact that the record, when

considered as a whole, presents the possibility of drawing two inconsistent conclusions from the
evidence does not prevent the agency’s findings from being supported by substantial evidence.

Waters v. S.C. Land Res. Conservation Comm’n, 321 S.C. 219, 226, 467 S.E.2d 913, 917

(1996). In applying the substantial evidence rule, “a reviewing court will not overturn a finding
of fact by an administrative agency ‘ﬁnless there is no reasonable probability that the facts could
be as related by a witness upon whose testimony the finding was based.”” Sea Pines Ass’n for
Prot. of Wildlife, Inc. v. S.C. Dept. of Natural Res., 345 S.C. 594, 603-04, 550 S.E.2d 287, 292
(2001) (quoting Lark v. Bi-Lo, Inc., 276 S.C. 130, 136, 276 S.E.2d 304, 307 (1981)).

DISCUSSION

The Appellant argues that the Department erred in finding that Employer terminated him
for cause, because there were no specific findings of facts relating to who caused the damage in
question and there was no substantial evidence presented to support a finding that Appellant
caused the damage. The Court agrees.

When the Department determines that an employer has discharged an employee for cause
in connection with the worker’s most recent employment, it must reduce the period in which the
worker is qualified for unemployment benefits. S.C. Code Ann. § 41-35-120(2) (Supp. 2012). A
discharge for cause is justified when, among other things, an employee disregards the standard of

behavior that an employer can rightfully expect from the employee, such as when the employee



refuses to comply with a reasonable request of the employer. Mickens v. Southland Exch.-Joint
Venture, 305 S.C. 127, 130, 406 S.E.2d 363, 365 (1991), citing Lee v. S.C. Employment
Security Comm’n, 277 S.C. 586, 291 S.E.2d 378 (1982). South Carolina courts have equated for

cause in the current version of the statute with the term misconduct in the predecessor statute.
Id. A finding of misconduct does not mandate some willful or deliberate act on the part of the
employee. Lee, 277 S.C. at 588, 291 S.E.2d at 379. Upon finding that an employee has been
discharged for cause, the Department determines the length of the employee’s disqualification
period based on the seriousness of the cause for discharge. § 41-35-120(2). The disqualification
period can extend from a minimum of five weeks to a maximum of twenty-six weeks. Id.
Appellant asserts that the Appellate Panel decision was clearly erroneous due to the
failure of the Department to make a finding of fact that Appellant actually caused the damage in
question. Instead, the Appellate Panel merely states that “[t]he record establishes the [Appellant]
was involved [in] numerous incidents involving damage to customer’s pr\operty, including a final
incident resulting in significant damage.” The APA requires a final order in an agency
adjudication of a contésted case to include “findings of facts and conclusions of law separately
stated. Findings of fact...shall be accompanied by a concise and explicit statement of the
underlying facts supporting the findings.” S.C. Code Ann. § 1-23-350. Implicit findings of fact
are not sufficient. Furthermore, when material facts are in dispute, the Department must make

specific, express findings of fact. Heater of Seabrook, Inc. v. Public Serv. Comm’n, 332 S.C. 20,

503 S.E.2d 739 (1998). An agency decision may be overturned where an agency fails to “clearly
set forth the underlying facts upon which it relied to support its conclusion. By simply repeating
the statute’s language, with little else, the [agency] fail[s] to comply with this requirement.”
Grant v. Grant Textiles, 372 S.C. 196, 203 (S.C. Ct. App. 2007).

In the present case, the Department’s decision fails to address the dispute that exists in

the material facts. The Employer contends that the Appellant caused the damage in question,
and the Appellant asserts, as he has from his initial stétement, that his two co-workers and the
customer’s father caused the damage. The Department’s decision makes no finding that the
Appellant caused the damage. |

Appellant also argues that the decision of the Appellate Panel should be reversed,
because no substantial evidence was presented that Appellant caused damage to the customer’s

property. An employer who alleges that a claimant is ineligible for unemployment compensation



by reason of misconduct bears the burden of proof on that issue. 76 Am. Jur..2d Unemployment

Compensation § 71 (updated Nov. 2012). “An employer’s burden of proof with regard to
misconduct includes the burden to prove that the alleged misconduct was in fact the reason for
the employee’s discharge.” Id. (emphasis added). Importantly, “[t]his burden is not satisfied
by showing incidents of misconduct during the course of employment if the employee was not
discharged because of those incidents.” Id. _

Furthermore, the Department has established that the employer bears the burden of
proving that a claimant was terminated for cause through competent evidence. In a January 4,
2012 decision the Appellate Panel held:

“The employer bears the burden of proving that an employee is discharged for

cause. In this case, the employer has not met this burden. The employer witness

- did not have firsthand knowledge of the final incident, and the employer did not
present as witnesses the current employees who were involved in the incident.”

Hollis v. Wade’s Restaurant, Final Decision, Department of Employment and

Workforce, Decision No. 2012-P-5, Appeal No. 16490-16491 (Jan. 4, 2012).

The record does not include evidence to support a finding that the Appellant caused the damage.
Notably, the Employer failed to provide any competent documentation with the exact extent of
the damage or. evidence determihing who caused the damage. The Appellate Panel decision only
includes a statement Qf the statutory language requiring a disqualification, but includes no
explicit finding of fact to support the finding of a disqualification period. A review of the heari'ng
transcript reveals that the Employer’s witness had no firsthand knowledge of the events that led
to Appellant’s termination. |

The Employer failed to provide any competent evidence that the Appellant caused any of
the damage at issue. The Department asserts that Appellant was counseled that he would be
terminated if he continued to cause property damage; however, Oliver had no firsthand
knowledge of any such advice. Instead, she assumed that Appellant was likely counseled, but
had no documentation of such sessions. The documentation presented by Oliver included
damage charges for all employees from the dates of August 2011 through March 26, 2012.
Notably missing from this detailed report is the damage claim at issue. Furthermore, it appears
from the report itself that at least two pages are missing. The page count at the top of the
document indicates that the last submitted page is éctually page 34 of 36. Oliver indicated that

the Employer maintains diligent records regarding damages assessed to each employee; however,



this report ends two months prior to the claim in question. This report also indicates that
Appellant is not the only employee with multiple claims for various amounts of money.
The court finds that the agency’s decision was clearly erroneous in light of the lack of
substantial evidence in the record to support the finding that Appellant was fired for cauée.
. ORDER
IT IS THEREFORE ORDERED that the Department’s decision is REVERSED.
AND IT IS SO ORDERED.

Deborah Brooks Durden
Administrative Law Judge

February 27, 2013
Columbia, South Carolina
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* Detision No. 2012-P-1761 s
Appeal No 12553 18908

SOUTH CAROLINA DEPARTMENT OF EMPLOYMENT AND WORKFORCE
Columbla, South Catolma

'-IN THE MATTER OF THE CLAIM OF:

Marcus O \Vlder

Nall

Columbia, SC 29210
Liable Employer

St

Appellant: Cla.tmant n

The claimarit appealed Appeal Tnbunal Decision, 2012—A-12861 to the" Appellate

 ‘Panel. The Tribunal héld the claimant dzsquahﬁed from benéfits, upon finding he was

dxschatged for cause. Tlus decision affitmed the ¢laims ad;udlcator’s determination.

The Appellate Panel issued its decision upon review of the record on appeal

| DECI'&'!QN

| Appeal Tribunal Dec1s10rl 2012-A-12861 is afﬁxmed ‘The clmmant is disqualified-from

benefits for twenty (20) weeks, from May 27, 2012, to October. 13, 2012, with a
corresponding monetary reducuon, ‘upon ﬁndmg he was dlscharged for cause
connected with the employment. o :

The clalmant worked ftom August 4, 2011 to May 24 2012, most tecently as a loader i
The employer terminated  the claimant for damagxng customers’ property. ‘The
employer maintained the claimant worked on multiple teams that caused damage to
customers’ propety, and submitted a record- detailing. the cost‘of the damage caused
by the claimant. The employer terminated the cl;umant after the cldimant’s team
caused approximately $8,000.00 in: damage to.a customer’s home. The' claimant
alleged the customer’s father caused most of the damage, and that his coworkers were
responsxble for any damage caused by his team. -



Decision No. 2012-P-1761
Appeal No: 12553-18908

S.C. Code Ann. § 41-35-120 (2) requires disqualification from benefits for five to
twenty-six weeks; with a 'corfequﬁding monetary reduction, when the Department
finds that a claimant has been discharged for cause connected with' the employment.
“Cause” is interpréted as disregard for the standard of behavior an employer has the
tght to expect from an employee. '

The record establishes the claimant was involved of numerous incidents involving
damage to customer’s property, including a final incident resulting in significant
~damage. The claimant beats responsibility. due to-the frequency of the incidénts and
the severity of the final incident. The claimant’s actions.demonstrated a disregard for .
thestandatd" of "behavior the ‘emplojer had -the ‘right to expect of the “claimant.
Therefore, we find the claimant was discharged for cause connected with the
employment. The Appeal Tribunal decision is affirmed.

SOUTH CAROLINA DEPARTMENT OF
'EMPLOYMENT AND WORKFORCE

Review Daté: QQ[_I_lAZ_
Date Mailed: ga/13/12
Mailed By: __AG _




o Appeamo1z1zss3 :  : | DE(SIONN@ 2012-A-12861

)
\zooenma )
LUMBIA, SC 29210 ) EMPLOYER
) EMPLOYER
)

ssNer a6

FORTHE = Dresent FORTHE 15“‘?‘&‘;'“—
O AN . : : EMPLOYER. ’

' ‘The issue'in th:s case 1s Whether the cla:mant was. dxscharged for cause

“The laimasit appealed: the déieiriinatiort iled fune 25, 2012, which held the claimant disqualified
,, from recelvmg beneﬁts for. tWenty w ef‘fecuve May 27 2@12 :through October 13, 2012 upon a.
ndifig the claimant was. dlS ed for cause, - o .

o 1 i ft 4‘ 2011 to May24 2012 wnhthe sub)ect employer, most recently, o
o as a'loader»_g He was dxscharged forc causmg extenslve lamage .

‘::a.lso ated*lthe claxmant fivimerous, times. prevxously for accxdenmlly caﬁs ng: damag ‘
' .v:pnoperty The clmmant ‘had been. warned. o be’ more, careful ‘when, can'ymg out-his ]Ob diries. ’Ihe

| claimdnt’ was: also aware that he could be dxschaxged for wusmg damage to customers homes of -
propety. S A

10



f;éalNo 1212553 " DEJSIONNO:2012-A-12861

, 'South Carolma‘ Code provxdes in §41—35- 120(2) for a dJS ’ ation of fmm five (5): 0" ‘tenty-six
13(26) “weeks;. wnh a conespondmg monetary reducuon, i the: Agency ‘finds the -claimant was
" discha fed for Catise?” connected with the most: recent ‘b ﬁde employment.

“Cause mclud&s but is- ot limited 10, 2 vxolauon of r.he employex’s reasonable rules of regilatit fis,
ora dxsregard for the standards of. behavmr thatan: employer has-a right 10 expect of an employee.

An employer has the nght 10 expect s employees to perform thelr work wrthmn causmgrﬁnanmal
: -hann to_the employer In t}nsvcas}e, th 2 : catised- st : :
Y 3 “tha

1‘,», 3 T ‘“., 9 og o m.fy the burden Of pl'OOf s
”necessary for a- fmdmg of dlschaxge for ‘case: Therefore, r.he Tnbunal fmds the- claunant was
dxscharged for cause.

Coey

i -dg‘ualxﬂed fron_,: riceiviig “betefis Tor ivanty-wedls,

:"‘_The Tnbunal ’heteby holds ‘thie c
X May'27 .2012; thnough October 13
o ;potential: beneﬁtfamount ,up

Thrsdecmonafﬁrmsthe determination mailed June: 25' 2012

§ neducuon xm the

) Thi;‘@g}illfbc the ﬁnal decxsnon of thc Agency, unless you ﬁlc an’ appeal"iiddxe AprllaEP I
| the’ grovnds for appcal within‘ten:(10) éalendar days, mcludmg “weeke and g

| decision. - If the tenth: vday § falls on'a Sannday, Sunday or holiday; the appeal pes

- Viapg al may be fﬂed"m person at,any SC Works- Center, by mail, addréssedto “Aﬁ'pellaﬁe Panel,”fPost Ofﬁce Box ‘1752, N L
. ’Columbxa, South Carolina_29202;.6r by Fax at: (803) 737-3166. .. For addmonal mformatxon or- assistance-in fﬂing an: |

’ 9ppeal. conact yourlocal SCWodcs Centerorvxsxt ourwebsxte. wwwdewscgov o L

5 em:nded to,the next busxness da Your‘ :

- - T — -

;, , B ey

. Admmxstxattve Heanng Offxcer

«LKCTDID :
‘Decision Mailed:: 8/9/12 i
, Malled on the above Date By, s

11



1 ucB-103 SOUTH CAROLINA DEPARTMENT OF EMPLOYMENT AND WORKFORCE

REV. 7110
P.O. BOX 995, COLUMBIA, S.C. 29202

[ ]

1 MARCUS O WIDER pate o TisnoTice 06/22/12

1

L R

CLAIMANT'S NAME SOCIAL SECURITY NUMBER EFFECTIVE DATE DISQUALIFICATION ENDS
1 MARCUS O WIDER -3726 05/27/12 10/13/12
WFC. NO. TYPE CATEGORY | WEEKLY BENEFIT AMOUNT | MAXIMUM POTENTIAL ENTITLEMENT | LESS REDUCTION OF NET TOTAL BENEFITS | BENEFITYEARENDS |
1 320 | 1 o1 |$ 167.00 $ 3340.00 $ 334000 ¥  o0.00 05/26/13

DETERMINATION BY CLAIMS ADJUDICATOR ON CLAIM FOR BENEFITS

You are eligible tor benefits from the above etfective date.

1_.X___ You have been disqualified from receiving benefits or have been found to be ineligibte for benefits
for the following reason(s).

I YOU WERE DISCHARGED FROM YOUR JOB WITH YOUR MOST RECENT BONA FIDE EMPLOYER FOR FAILING TO
PERFORM ASSIGNED WORK TO THE SATISFACTION OF THE EMPLOYER. FAILURE TO PERFORM IN A MANNER THAT
YOUR EMPLOYER HAD A RIGHT TO EXPECT CONSTITUTES DISCHARGE FOR CAUSE IN CONNECTION WITH THE WORK
UNDER THE SOUTH CAROLINA CODE, SECTION 41-35-120(2). YOU ARE DISQUALIFIED FOR 20 WEEKS. YOUR

MAXIMUM BENEFITS ARE ALSO REDUCED BY 20 TIMES YOUR WEEKLY BENEFIT AMOUNT.

HOME AND CAUSING DAMAGE.

1
1
1
1
1
1
1
1 THE RECORD SHOWS THAT THE TERMINATION OCCURRED DUE TO IMPROPERLY MOVING ITEMS IN A CUSTOMER'S
1
1
1
1
1
1
1

-

1
) ——— LAST SEPARATION FROM NON-LIABLE EMPLOYER Ul CLAIMS ADJUDICATOR
1 MAILING DATE 06/25/2012

_

WORKFORCE CENTER OR THE APPEALS DEPARTMENT AT (803) 737-2520.

IMPORTANT: THIS DETERMINATION WILL BE THE FINAL DECISION OF THE DEPARTMENT UNLESS YOU FILE AN APPEAL
SETTING FORTH IN DETAIL. THE GROUNDS FOR APPEAL WITHIN TEN (10) CALENDAR DAYS, INCLUDING WEEKENDS AND
HOLIDAYS, FROM THE MAILING DATE SHOWN ABOVE. IF THE TENTH DAY FALLS ON A SATURDAY, SUNDAY, OR HOUDAY,
THE APPEAL PERIOD IS EXTENDED TO THE NEXT BUSINESS DAY. YOUR APPEAL MAY BE FILED IN PERSON AT ANY
WORKFORCE CENTER, BY MAIL, ADDRESSED TO THE "APPEAL TRIBUNAL" P.O. BOX €85, COLUMBIA, SOUTH CAROLINA 20202,
OR BY FAX (803) 737-0287. FOR ADDITIONAL INFORMATION OR ASSISTANCE IN FILING AN APPEAL, CONTACT YOUR LOCAL

12






- STATEMENT OF vI"sSUEs.oNABPEAL

‘ ‘-Dnd the Department err; by ﬁndmg that Wlder was: dlscharged for cause due: to :

damage 10.a customer’s property when it falled to make any findmg that he- -

‘caused the damage" :

.Dnd the Department err by ﬁndmg that Wlder was dnscharged for cause when
‘ there was no. substantlal évidence presented that e’ caused damage to a
. customer s property" ‘ - o -

14



BRI INTRODUCTION L

;-

Marcus Wrder a loader for K B Enterpnses Inc amovmg company, was completely

demed unemployment beneﬁts due to the Employer s unsupported claim that the movmg

team he was ‘on darnaged a customer 'S property The Department of Employment anda _
rWorkforce based tts demsmn upon a theory of collectlve gullt and w1thout supportmg:

'_,,ewdence that Wlder caused the damage Wlder seeks an Order of thlS Court reversmg the‘ E

L

e
<




s beneﬁts 'The Department found h1m drscharg y

STATEMENT OF THE CASE

Thrs isan appeal from a ﬁnal decrsxon of Respondent South Carohna Department of

- Employment and Workforce (“the Department”) ﬁndmg Appellant Marcus Wlder dlscharged
~for cause and dlsquahfylng h1m ﬁom recervmg unemployment beneﬁts for twenty weeks. .

Record on Appeal (heremaﬁer “ROA”) 1 to 2 Wlder worked for Respondent K. B

' Enterpnses Incl ( ‘the Employer”)éﬁ'om August 4 »2011 to May 24 2012 asaloader Id at 1 -

‘work to the satlsfactlon of the employer and unposed a full twenty-week msquallﬁcatlon Id

for cau’se“fér‘?fail'ingfté" perfémfaééighed’! B

’4 at 25. Wlder appealed to the Department s Appeal Tnbunal and on. August 6 2012 a -

" :hearmg was conducted before Heanng Ofﬁcer Lane K Cook The Appeal Tnbunal found e

- W1der dlscharged for: cause and upheld the twenty-week dlsquahﬁcatxon Id at 68 to 69

Wrder then appealed to the Department’s Appellate Panel In a de01s1on malled on

. September 13, 2012 the Panel upheld both the ﬁndmg of dlscharge for cause and the twenty- -

:week d1squahﬁcatlon Id at 1 to 2 The Panel found that the Employer dxscharged Widet due -

1o h1s team causmg approxrmately $8, OOO in- damage to a. customer s home The Panel

;aclmowledged that Wlder had testrﬁed that the customer S father caused rnost of the damage o o

: , and that hrs coworkers were respons1b1e for any"d‘fw age caused by the team The sole bas1s S

- _'for the Panel’s dCClSIOD such as 1t is, is that “[t]he record estabhshes the clarmant was .

’ ‘mvolved of [szc] numerous mc1dents mvolvmg damage to customer s property, mcludmg ‘

' _‘ﬁnal 1nc1dent resultmg in 31gn1ﬁcant damage » Ia' at 2 The Panel made no ﬁndmg that :

Wrder caused the damage m questron, yet it: determmed that he was dlscharged for cause and

' .dlsquahﬁed from recelvmg beneﬁts for twenty weeks Wrder txmely appealed the Appellate
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FACTS |
The Bmployer a movmg servrce d1scharged Wlder due 1o a “b1g damage clalm » ROA ‘
' 32‘ 1n 18 to 19 On May 24 2012 the employer sent Marcus Wlder asa member of a three-
man team to move a customer s futmture mto a new home The customer s father moved 1tems
“on the home S hardwood ﬂoor causmg damage ROA 38 ln 7 to 9 The customer and hrs‘ -

: ,«father forced a treadmrll through a doorway, causm damage Id at 38 ln 11 to 13 Wrder-‘

ide aS"clear that he ‘was. d1d not cause aiy, damage

I“IEARING OFFICER: ,Was there ‘any damage that YOu personally ‘A '
o '_ - caused? e ‘
‘CLAIMANT i "‘Noasu:f -
HEARING OFFICER; ’. Noneatall'?
""»‘CLAIMANT - ' None
HEARING OF'FICl;«th: -~ So.. v'so you: saidymost of the Vda‘mage'was

‘ caused by the customer s father 1s that nght'7
’CLAIMANT o o Yes sir.
A HEARING OFFICER: L Then there ‘was: some damage caused by

"”{,ys_ they darnaged the wallf R
ey* was. going up- the starrs;. D
son.. when youago upstairs,” -
L 6u, hold onto. I knew: that -
" was’ scratched up: But that was by the- guy :
Wllber and Jarme -
‘ Id at38 In. 20t0ROA39 ln 3

Wlder testlﬁed that he attempted to mvolve a manager when he observed the damage that his
coworkers were causmg ‘but that'the manager told him.to comp]ete the move; |

. “I did the best I could to help the customers out. I even callcd the manager

.. 5_ /



that mght when we was movmg to let thern know : hat was. gomg on wrth the'«-, .
s1tuat1on with the _]Ob He told me to contmue to di ‘the job‘and we’ll look
-OVEr tomorrow. And Ifelt like I should have beén. approached adifférent way
" about- the _]Ob aﬁer the fact because T worked the next day after the Job and 1.
- 'complamed them about the worker I was workmg thh » ROA 44 ln 16 1o .-
22.

o

The* Employer s representatlve and sole w1mess had no. personal knowledge nor any

substantlatmg documentauon of the damage or 1ts cause ‘ | | _’ o

o g

3
«".



S C Code Ann § 41 —35 750 provrdes that “[1]n a Judlcral proceedrng under [Trtle 41 '
Chapter 35] the ﬁndmgs of the department as to the facts 1f supported by ev1dence and in
the absence of ﬁaud must be conclusrve and the JunsdJctlon of the court must be conﬁned to

o questlons of law » The Adrmmstratrve Procedures Act (A P A ) sets forth the bases upon o

Ann § 1 23 3 10(2) An appellate court may afﬁrm or remand an agency dec151on S C Code :

Ann. §1~23 380(A) Otherwrse 1t may reverse or modlfy the demsron 1f substantral nghts of "; .
the appellant have been preJudlced because the adrmmstratrve ﬁndmgs mferences o
conclusrons, or dec1srons are: : o ‘ ' '

(a)i in vrolatron of constltutlonal or statutory provxsrons
(b) in excess of the statutory authonty of the agency, .
. (c) made upon unlawful procedure .
(d): affected by other error of law; :
(e) clearly erroneous in: view of the rehable probatlve and substant1a1
” evidence on the whole record;or
§3] arbltrary or. capncrous or charactenzed by abuse of drscretlon or clea.rly
’ unwarranted exercrse of dlscreuon S C. Code Ann -§ 1—23-380(A)(5)

The “substannal evrdence” .standardgovems factual ﬁndrngz“ , f ' oS
| teg Hall v Umted Rentals 371 S C 69 79,, 636 SE 2d 876 882 (S C Ct App 2006)“'?:;{';':
’(Workers Compensatlon case), McEachern v. S C Emp Sec Comm 370 S C 553 635 ’
: zSE 2d 644 (S C. Ct App. 2006) An appellate court may not overturn an agency S: fmdmg of |
fact, when it is supported by substantlal ev1dence Substantlal evrdence requires a showmg of

| .more:than a “mere scmtllla of evrdence.,”,Houszfon V. De_Loach & DeLoach, _3,78 ‘S;C. 543,



. &'Q%

' 550 663 SE 2d 85 89 (S C Ct App 2008) To be substantlal ev1dence must be such that

A reasonable mmds can reach the same conclusxon that the agency reached Merck V. S C Emp
1Sec Comm 29OS C. 459 46l 351 SE 2d 338. (1986) ’ , o
| The appellant court S rewew is plenary when the agency s dec1510n is controlled by

| an error of law: Lizee v. S C Dep tof Mental Health 367 S C 122, 126 623 S E. 2d 860 '

863 (S C. Ct App 2005) An appellate comt may “ﬁeely and absolutely” rev1ew a tnal'

126 623 SE 2d 860 863 (s c Ct App 2005))

" An error of. law is present when the agency s declsxon 1s based upon
L [A]pphcanon of the wrong; legal prmc1ple or; when based upon factua] |
o ‘conclusxons the ruhng is without evxdenuary support or when the trial court
: f'1s vested, but the: rulmg reveals no d1screnon was exercxsed of. ‘wheii thie
' ‘rulmg does not fall ‘'within the Tange’ of perm1531ble decxsmns applxcable ina
partlcular case such that it may’ "be deemed arbitrary- and capricious., State V.
" Allen; 370 S.C. 88, 94 634 S. E. 2d 653, 656 (2006)
A demsmn 1s consxdered arbztrary"‘lf itis thhout a ratlonal basls, is based alone on one’s

w1ll and not.upon.any course of reasomng and exercise of Judgment or‘isfgovefned by no

.4ﬁxed rulésor standards ” Deese v. State Bd Of Dennstry, 286 S C 182 184 85 332 S E 2d

o ‘539 541 (1985)

v g 'x;: ' . ,» A‘v . ' :’ . ' . B V P . ) ) . A’ . N : -, : ., ' B



_;AB_QU___ME__N._Tﬁ
S

Pl

1. VThe Department erred by findmg Wlder ‘was dlscharged for cause due to

‘f'damage toa customer $ property when it falled to make any f'mdmg that ‘heé

A caused the damage.

" -The Department S. unposrtron of a twenty-week dlsquahﬁcatron st be: reversed

vibecause there it made no ﬁndmg that Wlder damaged the customer s, property In order to

- dlsregard of the standard of behav1or Wthh an’ employer can nghtfully expect from hnn or ’

Ann.“§ 41 ;35 120(2)(a): A*fmdmg of dlscharge for'cause may 'be Justlﬁed for an employee s

her employee Lee v S C Employment Securlty Comm n, 277 S C 586 291 5. E 2d 378‘.""

: of [szc] numerous mcrdents 1nvolv1ng damage to customer s property 1ncludmg a fmal

B @ 982) The Appellate ‘Panel concluded that “the record estabhshes the clmmant was mvolved R

- ~1n01dent resultmg i srgmﬁcant damage i The Panel made no ﬁndmg of fact that deer :

“caused any of the damage at issue but rather 1mposed a theory of collectlve pumshment C

because W1der was present for the 1nc1dent heis gmlty, regardless of whether he contnbuted :

to or. attempted to mltlgate the damage Collectlve pumshment is a theory one would expect |

. I
R

laws1
Moreover the Department cannot read mto the Appellate Panel’s dec1s1on an :

'xmphcatxon that Wlder caused the damage at 1ssue The Admlmstratlve Procedures Act sets

& .

1 Accordmg to Wlkrpedra, “Amaud (or Arnau) Amalric (died 1225) was a stterman church leader who tooka
promment role in the Albrgensxan Crusade Heis remembered for allegedly giving advice to a soldier wondermgr

how to’ dtstmgulsh the: Cathohc fnendhes from the Cathar enemxes to-just ‘Kill them all. For'the Lord knows
them that are His.”” ht p.//en; ic (Accessed Deeember 4; 20]2)

to'see in medieval Crusades, iot administrative adjudications under this hation’s system of - .






T2 ;'.The Department erred by ﬁndmg that W:der was dnscharged for cause when ‘
‘there was no substantlal ev1dence presented that he ‘caused” damage to’ the '

customer 'S property

- The Department has long recogmzed that the Employer bears the burden of provmg‘

that a clarmant was dlscharged for cause and that 1t must do. so through competent ev1dence B

' In a January 4 2012 decrslon the Deparlment S Appellate Panel held

| - 'Ihe employer bears'the burden of provmg'.that anemployee is dlscharged for'

"'Department of Employment andWorléforce Dec1sronNo 20l2—P 5 Appea.l“-p C
jNo 16490 16491 (Jan 4, 2012) ' ) ‘

hnuted ﬁrst hand knowledge of the final mcldent resultmg in drscharge” ROA 69 A rev1ew‘ B

, damage or. 1ts cause. The Employer presented no.evidence that Wrder caused the damage at

-

- 'ﬁrst hand wrmess was Wrder who testlﬁed that he d1d not cause the damage Nelther the'
: !Appeal Tnbunal nor the Appellate Panel made any ﬁndmg regardmg Wlder s credlblhty and '

prov1ded no. Justlﬁca‘uon for i 1gnor1ng hls testlmony as the only w1tness with personal :

knowledge (

i1

: The Depanment S own. heanng notrce mformed the Employer of the reqmrernent to- present- o -

. "chance to testlfy and present ev1denee Swom testlmony is requ.tred from w1messes w1th ﬁrst— -

. hand knowledge ” ROA 27. The Appeal Tnbunal found that “the employer w1tness had -

: 1ssue Moreover the Employer presented no, documentary ev1dence of the damage or 1ts . o

i 'competent ev1dence It states in relevant part “EVIDENCE Tlus heanng is. your only'l R T L

- R

cause As a result the Ernployer abd1cated all responsrb1hty to prove 1ts allegatlons The only;" EEIR



| Substantlal evrdence reqmres a showmg of more than a “mere scmttlla of evxdence

Houston v. DeLoach &DeLoach 378 S C 543 550 663 SE 2d 85 89 (S C Ct App 2008)

The Nmth Crrcmt Umted _,tates ?Court of Appeals consrdermg the requlrements for a

“,showmg of substantlal ev1dence explamed that

'1’

Smce f‘substanttal evrdence” mcludes more than uncorroborated hearsay”‘andlﬁ L

Because the Employer presented no ﬁrst-hand evrdence to support 1ts allegatlonsi o

agamst Wlder nor any other corroboratmg evrdence the Department s demsmn ﬁndmg hrm' -
B “,dlscharged for cause 1s not supported by substantlal evrdence L : 1\» ‘ R “
Fmally, thrs case should be con31dered m the context offthe General Assembly s - B
stated pubhc pollcy goal of allewatmg the burden of unemployment “whxch so often falls
| wrth crushmg force upon the unemployed worker and hlS fam11y through unplementatlon of
‘a system of unemployment msurance S. C Code Ann § 41 27 20 The South Carolma, )

Supreme Court has held that the Unemployment Compensatmn Law 1s remed1al in nature o

‘x

2

’ ’ worker the protectron aﬁ'orded by th1s unportant beneﬁt program»based upon the Employer s o S
mere, uncorroborated allegatrons frustrates the General Assembly s purpose 1n enactmg th1s '

_ Irmportant program

LN 24



CONCLUSION

The Department demed Marcus Wider ‘his unemployment beneﬁts w1thout any

. ﬁndmg that he caused the damage at’ 1ssue or did anythmg wrong that would ment a ﬁndmg :
of dlscharge for cause. Moreover Department denied Wlder his beneﬁts based upon mere

" allegatlons unsupported by substantlal ev1dence For these reasons thls Court should reverse

'the Depa.rtment’s decmlon and ﬁnd Wlder ehglble for unemployment beneﬁts w1thout }

"kCSPectfiiily: sﬁbmmed‘* R

- .SOUTH CAROLINA LEGAL
L ’SERVICES :

'.fack E. Cohoon ’
SC. Bar# 74776 L

© 2109 Bull Street -

Post Ofﬁce Box 1445 A
Columbta, South Carohna 29201
Office: (803) 744-4166 .

'Fax: (803) 799-1781 .

. jackcohoon@sclegal.org
" Attorney for Appellant
o Columbla, South Carolina, - L
- December 11 2012
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s"rATEMENr OF THE ISSUES ONAPPEAL '

* I DOES THE‘~ FINAL DE 'SION ;OF THE DEPARTMENT CONTAIN,

KB Enterpnses Inc (hercmaﬁer “Employer”) dlscharged Marcus @ Wrder (heremafter~

"“‘Appellant”) from hlS pos1t1on as 'de'on May 24 2012 (R 34 21-22’ 37 23- 24) On May - ‘

. : j27 2012 Appellant ﬁled for beneﬁts w1th the South Carollna Department; of. Employment and -
AWorkforce (herernaﬁer “SCDEW ». “the Department ” or “Respondent ”) (R 12 ) A SCDEW
'_clarms adjudlcator detenmnatlon held Appellant dlsquahﬁed from rece1v1ng beneﬁts marled

- 'June 25 2012 upon. ﬁndmg Employer dlscharged Appellant for cause pursuant to:S. C. Codef

Ann § 41:35- 120(2) R. 25)). Appellant appealed the determmatlon to the Appeal Tnbunal on

- July 2 2012 (R 10 )- The Appeal Tnbunal conducted an evrdentraryvh o

| ‘Both Employer and Appellant partrcrpated in this hea.rmg R 27 <28 The resultlng decrsron‘

>1ssued on August 9 2012 afﬁrmed the 1mt1al determmanon ﬁndmgv,A _iellant was drscharged.
| for cause (R 69) Appellant appealed the Appeal Tnbunal decrsron to the 'Appellate Panel on
. August 14 2012 R. 70 71 ) The Appellate Panel 1ssued the Department s fmal decision on

September 11 2012 whrch afﬁrmed the Appeal Tr1bunal dec1s1on ﬁndrng Appellant drscharged,

, commenced thlS act1on seekmg Jud1c1al rev1ew of SCDEW’s ﬁnal adrmmsu'atlve decls1on

v

IS C Code Ann § 41 -35- 120 was amended by. the 2012 South Cérolina Laws Act 347 (S B. 1125) therefore any
reference to thls :section is under the former statute, _

fing on Augiist6,2012. .



.

]questlon employees "about any alleged damage If they acce"' ted respons1b1hty for such damage

FACTS

\ Appellant worked for Ernployer as a loader _from August 4, 2011, to M’ay’IZ}l, 2012, (R. -

342122 ,3‘(7}:‘23-‘24;)., Appellant’s primary. job- duties - were moving ﬁxrn'itu're’".inﬁ,and out’of

customer homes Prior to- the event whlch caused separatron Employer had determmed

Appellant responsrble for repeated damage to customers property and warned him of 1mpend1ng

- terr'ninatron»rf' th‘ea:'co'nduct udrd‘ not “cease. -(R 36"9—15 ) ’Employer’s tStandard'pr’actlce' was to . ’A"

3.

‘(R 36 16-20) Employer provrded several mstances of damage wh1ch Appellant accepted |

respon31b111ty for by havmg the costs of the damage deducted from his paycheck. Such mstances

mclude
4 ' March 5 2012 Damage to chma cabmet and chalr $1 50
1. March 9, 2012 Damage to leather sofa $200 (R 34: 25-28 35:1 3)

After each incident,‘ Employ‘er informed Appellant ‘that if damages con’tinued to -accrue that he

would be in danger of termination. (R. 37:8-11.) -

- On May 22,2012, Appellant and hlS 'CO-worlters were moving lﬁ).rniture‘for» a customer:

( (R 38 2. ) After the conclusron of the move;, the customer contacted Employer and stated that the N
crew had caused over $8; 000 in damage to the home. (R 32 18 20) Employer felt Appellant S,
.Aactlons were_. costlng Employer too rnuch mon_ey_ and 'damagmg rts reputatron, -as compe_tent |

- movers. (R. 33:6-8; 44:5-8.) As a résiilt, Employer términated Appellant on May 24,2012 .+

) 2"



ARGUMENT(S) f

| 'A.p‘pellan‘t argues the >re“¢0fd{;aé a whole d'o'ef;s not’ 'support, by .substantial v‘ev:idénce?" the‘
D'epartrnent"s final decision tha't Ernployer dlscharged-‘Appellant for “cause. (Appﬁ Brief 9)) ,_
Appellant further a.rgues the Department’s ﬁnal dec1sron 1s controlled by an error of law bécause
it falls to make an exp11c1t ﬁndmg of fact statlng Appellant damaged the customer s property
| ,(App Bnef 11) y' ;[1 . i.:,'f, .'-e,;i | " F’%ﬁj—: ' )
B In con51der1ngA an appeal from the Appellate Panel ":!the; ﬁndmgs of the
Department regardmg facts, if supported by ev1dence and in the absence of fraud, must bej
conclusrve and the Junsdlctlonrtof the’ admmlstratlve law court must be conﬁned to questxons of
law ".8.C. Code Ann §4l 35 750 (as amended 2010), The standard for _]udlc1al rev1ew for - .
decmons of the SCDEW is whether the agencys demsron 1s clearly unsupported by ‘

substantlal evidence or controlled by an error of law. Todd’s Ice Cresim . V. South Carolma .

Emnlovment Securltv Comnussnon 281 S. C 254, 315 SE. 2d 373 (Ct App. 1984) "Substantial ‘

evrdence has been» deﬁned as ev1dence whxch con51dermg the record asa whole would allow '
reasonable mlnds to reach the conclusmn that the admrmstratlve agency reached or must have.

reached in order to ]ustlfy 1ts actlon " Lark V. B1 Lo, Inc 276 S: C 130, 276 S. E 2d 304 306 '

- ‘(1:931)‘-- Th?@?}lrt cannot §ub,st,1t13tcp}'ts.mdfgm§n£ for that of the age,r.xsw asvtg; the :wmgh_t of the .

- evidence on-questions:of fact. Id. at‘3107.~ "_'.Subst'antialevi»dence'_isl something less than the weight:

of the evidence.” DéGroot v. Emiployment Security Cortimissin, 285 S.C. 209, 328 SE.2d 668,
669 (S.C. App. 1 986)’; The ‘burden.ii'sﬁ on the Appellant to show coﬁyincingly :tha_t the Appellate ~

'Panel s decrslon is w1thout evrdentlary support as a matter of Taw. See Hamm V. Am Telephon

& Telegraph Cos, 315 S.C. 119 432 S. E.2d 454 (1993) Hamm v. Pub; Serv Commn ofS C



"r

310'S. C. 13, 425 S E. 2d 28 (1992) The Court has held “in analyzmg whether a’ de01s1on is
arbltrary, the- Court has often rev1ewed whether the decrsron is supported by substantlal
| y evrdence to determme 1f ‘there is ev1dence that would allow reasonable mxnds to reach the_

’ conclusron the admtmstratlve agency reached ” Ruocco Ve South Carohna State Bd of

R grstratlon for Professronal Engmeers and Land Survevors, 314 S C. 111 114 441 S.E: 2d 829,

"f ‘831 (1994)

‘ rule means"we will no verturn Aa,ﬁnd'ihg}of fact byan adnumstratwe agency unlesstherels N

no. reasbnable probability that the facts could -bé as related by a witniess upon-whose téstimony

 the findinig was based.” .

a l_:,’ - THE FINAL DECISION OF ‘THE DEPARTMENT CONTAINS
L ‘EXPLICIT FINDINGS OF: FACT UFFICIENT FOR THE COURT TO
. REVIEW THE*V RDER FOR ERROR. o

,Appellant ﬁrst argues that the Deparlment s fma.l decrs1on v1olates S C Code Ann § 1= - -
23 -350 because ‘it fmls to make an exphclt ﬁndmg of fact- statlng Appellant damaged the
' ‘-_,C.u.s,tomer ,wslproprelrty: \Appellaut s argument 1§:w.1t.h9m m,e.n_t,andt slgoul,d be reJ e_ct,ed,-‘ ,
- sC Code,Ann. § 1:23-350 states i}irélevanfpan‘:f
, - A final decnsron ‘or ‘ordér. adverse foa party in‘a contested: case’ ‘shall be, in wntmg or
L 'f‘state_d_»m the record A finial dec1sxon shall: mclude ﬁndmgs of fact and conclusrons of law, -
isepara lystated Fmdmgs of fact, 1f set, forth i in’ statutory language ‘shall be accompamed S
,by a concrse and exphcrt statement of the under]ymg facts supportmg the ﬁndmgs '

B Accordmgly, the Department s final decrslon “must be sufﬁcrently detmled to enable the ’

law_‘ has‘ beén- prdperly applled'vtq.those ﬁndm“gs.;”_Porter’ v.y Labor Denot; 372‘5:S.C‘. 5§O; 568-69,

643 S.E.2d 96, 100-01 (Ct. App. 2007) quoting Heater of Seabfook, Inc. v. Pub. Serv. Commin



-of S. C 332 S.C. 20 26 503 SE2d 739 742 (1998) The Court has held in, maklng such.

findings, the Department is not' reqmred to present its ﬁndmgs of . fact and- reasonmg 1n any
~part1cular fonnat Porter V. S Carolma Pub Serv Commn 333 S C 12 507 S. E 2d 328 (1998) '

B Addrtlonally, Courts revrewmg the decrslons of adrmmstratlve agencres may look to wntten

documents as well, as records of proceedings as sufﬁment 'for_mats for ﬁnal'»d,eclsmns.vPorter

supra. .

~120(2) Based upon the record asa whole the Department found “[Appellant] was znvolved [1n]‘
}'numerous incidents mvolvmg damage to customer’s property, mcludmg a ﬁnal 1nc1dent resultrngr‘ :
’1n 51gmﬁcant damage (emphasrs added)(R 2) Memam Webster chtronary deﬁnes mvolve o
jto mean *‘to. engage as a partrcrpant therefore the ﬁndmg of fact referenced above spec1ﬁcally? -
| states Appellant caused damage to, the customer s property (whether in whole or 1n part or m\u
concett or alone) Such a ﬁndmg is sufﬁcxent to allow thrs Court to properly determme whether .’ :

. that ﬁndlng of fact supports the Department $ conclusron that the direct’ consequences of

Appellant's acts or omlssrons resulted 1n the dlsregard of the standard of behavror whrch an ).

: :employer can. nghtfully expect from an employee (R 2) See Also Lee V. S Carohna"' “
Employ_rgent Sec Commn 277SC 586 589 291 SE2d 378 379 (1982) R
The Panel s ﬁndmgs of. fact are sufﬁcrent to allow the Court to deterrnme whether tho‘se
. ﬁndmgs are supported by the ev1dence and whether the law was properly applled to those
| ;;ﬁndlngs The Department's final decrslon together w1th the ‘récord of. the proceedmgs
“‘ *adequately enables the revrewmg Court to perform 1ts desrgnated duty Porter at 372 S. C at 571 |

643 S.E2dat1 02. Accqrdmgly, Appellant s'argument should be rejected.‘,,

32



Im THE FINAL DECISION “OF Tl-IE DEPARTMENT FINDING

EMPLOYER DISCHARGED APPELLANT F OR CAUSE PURSUANT
- TO ~$.€; CODE ANN § 41-35 120(2) IS SUPPORTED BY.
- SUBSTAN TIAL EVIDENCE IN THE RECORD ASA WHOLE

A Appellant further argues ‘thé ﬁnal dec1s10n is not supported by substantlal ev1dence in the; ‘ B

record asa whole (App Bnef ll 3 Appellant argues Employer drd not meet 1ts burden of proof

showmg drscharge for cause because Employer wrtnesses had no ﬁrst-hand knowledge of the

1 ~as~ -»rcompetent .

"~"a’?’

: A inz I ,Appellant argues that thrs case should be govemed by ‘1 .

“lrberal” standard of revrew rather than the well estabhshed substantlal evrdence standard
(App Brlef 12. ) A o | ‘
Under S: C Code Ann § 41-35 120(2), an 1nd1v1dua1 is- dlsquallﬁed from beneﬁts if the{ :

Department “ﬁnds that he has been dlscharged for cause connected wrth h1s most recent work SO

A person ,found\,t.o h‘a\{e«,been drscharged ‘rt.b:‘r cause 1s, dlsquahﬁ_ed frorn‘ recelvmg unemploymen_t S

benefits for‘not' less than five; nor more than twe‘nty weeks, wrth a corresponding;«reductiOn" in the
rnaxrmum potent1al beneﬁt amount The term ! cause”2 has been deﬁned to 1nclude
X)) The . wanton and wﬂful drsregard of the employer S. 1nterests (2) the -

dellberate Violation of rules; (3) ‘the: drsregard of the standard of-behavior
which an employer can nghtfully expect from an employee, or (4) intentional

‘ fand substantral neghgent dlsregard for the. employer 's interests; duties, or™ ce

‘ "obl'gatlons Lee 277 SC 586, 291 SE2d 378 379 (SC 1982)(emphasrs'“~
: addéd) - : B '

As in Lee the record in tlns case supports the conclusron that “the dlrect consequences of .

A ﬁ

. l,[A]ppellant s acts or orrnssrons were causmg losses to Employer L The Court in that case held

| .“there was no error m the [Department] s apphcatron of ¢ [cause].’ -__L@,Z?? S.C. at ;5,89! 291 Co

S. E 2d at: 379 Furthermore the Court held

? The term “cause” was substltuted for “mrsconduct” by 1985 Act No.'154, §6. The terms are synonymous See
Mlckens V: Sogthland Exch -Jomt Ventur 305 S.C: 127,'135, 406 S.E.2d 363, 368 (1991)
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'An exammatlon of the statute shows [cause] mcludes aggravated mrsconduct and | -
‘wilful failure or. neglect of- duty Further the. ‘statute, mfers ‘degrees of: [cause] by
, provrdmg for drscretlonary lengths of mehgrblhty to: be 1mposed based upon whether or
.- not:the “[cause} ..; was aggravated » Thus, we. conclude the general assembly dld not .
, ;lntend the’ “[cause]” mandated ‘an aggravatedror wrlful failure ‘

M In- determmmg the meanmg of the term “[cause]” we' must look to the general purpose of .
) .the act. [Cltatron omrtted] . .

" In Stone supra, we held the term. ‘fault’ is‘not lrmrted to somethmg that is blameworthy, .
o culpable oftwrong and ;that: “fault’ must. bé’ construed “as meaning farlure ot vohtron
C ';;j[Crtanon omrtted]'Lee 7.S. C at 587-88 291 S E2dat 379 (1982)(emphasrs added )

| . that as a general rule “the burden of proof 1s upon the party who by the pleadmgs has the)'

afﬁrmatrve on. the 1ssue i Ba.ker V., Mut Loan & Inv Co 218 S C 47 53 61 S. EZd 387 389% t

-1

- " A';Department has chosen to adopt See Brown V.. South Carohna Dep't of Health and Envtl -
'Control 348 S: C 507 560 S E2d 410 (2002) (The Court generally glves deference to an L
admmrstranve agency s mterpretatron of an applrcable statute or 1ts own regulanon ) In Walker v,

= Unemplovment Comp Bd of Rev1ew 27 Pa, melth 522, 367 A. 2d 366 (1976) the court held

As- general rule in. unemployment compensatron case mvolvmg claunant who has
“voluntarily left his. employment burdenof 1 proving right to unemployment compensatlon
rests with claimant; by contrast, in dlscharge case based upon [cause] burden is placed
upon employer to prove [cause] i

.~ 1y o

- ;Assurnlng arguendo “that Employer bears the burden of provmg that a clarmant was’ dtscharged for cause":f" e
._and must do $0’ through competent evrdence, (;\pp Bnef 1 1),_there is substantlal competent ev1dence ton
; ijrove Employer drscharged Appellant for cause;
= Employer testrﬁed that it. had recerved mformatron from 1ts customer that Appellant had caused

severe damage to 1ts property for whrch Emp]oyer was' hable to reparr Employer drscharged Appellant

: based on thrs mformatlon and Appellant s prevrous conduct Appellant’s argument that no. cornpetent,

evrdence exists to substantrate Employer S demsron is 1ncorrect Appellant S demal_‘ o_f the

. . . . . IR . .
C. v : e, . . - \ . R X - R . P o
K P e .o - . ¢ . o L N Lo PR .
LT Cw P . - . .o . . A N . N o - . s )
. . : v s * - . .o L EE ) . " " . ) . )



PO

allegatlons was evaluated by the Panel The Panel '?also properly cons1dered ewdence in the .

t Y

- cred1b111ty of the w1tnesses spec1ﬁcally, the Appellant . conﬂrctmg ev1dence to the effect that he
: "drd not cause. any damage The dlspute 1s one of w1tness cred1b111ty The ﬁnal determmatron of

w1tness credrbxhty and the welght to be accorded evrdence i§ reserved to the Appellate Panel See

S f 'Snnthv NCCI InCL 369 S.C. 236, 631 SE2d 268 (Ct App 2006)(drscussmg Appellate Panel "“

Substantlal competent ev1dence ex1sts m the record corroboratmg Employer s’ assertlon it

dlscha:ged Appellant for cause As such Employer has satrsﬁed 1ts burden of proof The




JDepartment 1conc'e'd;e's-’that c‘onﬂiCting- evldence. exists in the record. ?However the Court has -

stated “a declslon will not be set- asrde s1mply because reasonable ‘minds may drffer on the

_]udgment > Lark 276 S.C. at 136 276 8. E 2d at 307 The fact that: the record when consrdered o

‘ does not prevent the agency’s ﬁndmgs from bemg supported by substantral evrdence Waters V.

S C Land Resources Conservatlon Comm n 321 S C 219 226 467 S E2d 913 917 (1996)A '

Ye 348 353 461 SE2d 388 391 (1995),7;: et

o Appellant. sﬁnal argument would have theﬂCourt' revrew thrs case m a: “11beral” manner 1n:

order to effectuate the Employment and Workforce Law s “beneﬁcent purposes » (App Bnef 12

o quottng Hartsvrlle»Cotton Mlll V.. S C, Em . Sec‘ Cornm 79 S. E2d 381 224 S. C 407 (1953)) \
:Appellant fa1ls to: mentlon that the underlymg rat1onale stated by the legrslature is to provrde
unemployment beneﬁts “to be used for the beneﬁt of - persons unemployed through no fault of

o ‘thezr own. ”(emphasm added) S C Code Ann § 41-27 20 As one: court has stated

Although the Unemployment Compensatlon Act is to be llberally construed in favor of
- claimants “to effeetuate its remedial purposes, it is also important to preserve .the
- unemployment ‘inisurance trust. fund against claifns by those mot: ‘intended 'to’ share in its
 beriéfits; basic polxcy of thé law.is advanced as ‘well'when benefits are: demed in improper
cases as When! they are: allowed i in proper cases. Bradv V. Bd of Rev1ew 152 N. J 197,

704 A.2d.547 (1997).

‘Substantlal evrdence 1n the record as a whole supports a ﬁndlng Appellant was

“dlscharged for cause: connected wrth hrs employment” and therefore not unemployed “through

" no fault of hlS own ? As such the pubhc pollcy is served by denyrng l'um beneﬁts

36



”.cjoN(;fLUsgioN
The deeision of tﬁe/{p};ellate’l’anei ’isrsﬁoporteduby‘ rsul“)‘stanrial ey\'iderrceron::t/he ‘record‘avs ‘
a whole and is n accord w1th appllcable law therefore the ﬁndmgs are blndmg on the comt and =
‘the decnsron should be afﬁrmed | | | |

ey e

EREE Respectfully subrrrrned- e

- S C De ’artment of Employment o
- -and Workforce L .
, ‘Post Ofﬁce Box 8597. .
, Columbla, South Carolma 29202
' (803) 737- 2666 R
le al@dew sc. gov

. _Attomey for Respondent SCDEW e S

37
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unsworn, u sngned lincertlﬁed statement taken by a non-testlfymg Agency employee as‘
substantxal evidence? -

39



' The South Carolma Department .of Employment and Wor

' ,substantxal evndence

o :,‘evrdence reqmres a showm of more than a mere ‘sc"'

:v_(1986;

o 'telep _"ﬁ‘ne “factﬁndmg » The form clearly contemplates“;; c1a1mant rev1ewmg the docum' nt::’

- :;:thrs document dunng the cla.rms process Moreover he

ARGUMENT ,

y "lgforce cannot rely upon an .
101 estlfymgAgency empwyee as :

orn, unsngned uncertlﬁed statement taken b yar

The Department -of Employment',and' Workforce asserts in its brief that'an.;a‘g”ency

document, written by an agency employee as part of a telephone:conversation with Marcus

‘z‘"er consntutes substantxal ev1dence to support'th" Department’s dec1s1on ﬁndmg of .

purports to reference damage cause to a customer’s home by the team. Record on. Appeal

V(ROA) at 47 Thls document cannot serve as a basrs to dlsquahfy Wrder Substanhal

‘DeLoach & DeLoach 378 S .C. 543 550 663 SE 2d 85 89 (S C Ct App 2008) To be

substantlal ewdence must be such that; reasonable mmds can reach the ‘same conclus1on that

the agency reached Merck v SC Emp Sec Comm 290 S.C. 459, 461, 351 SE.2d 338
l o r

Wlder d1d not’ create th1s document It was generated by an Agency employee from a .

‘ for accuracy and s1gmng to mdrcate that “I certxfy that the mformatlon stated herem is true R

: ‘However, the agency never sought ‘Wider’s s1gnature and th" re 1s 10, record that he even saw "

ectly refuted any alleganon that he
caused the damage in hlS unamblguous testnnony before the Appeal Tnbunal

I—IEARING OFFICER | Was there any damage that you personally
: ‘ caused?

2 A :
R . X ¢
L . . ¢

t'"lla of ev1dence Ho’ 'sto' f‘vr»-.}\ o



o CLAIMANT

.k‘

o H:EARING OFFICER:

. .CLAIMANT

o HEARING OFFICER:

 HEARING,OFFICER: =

- No, sir.

L An unsm ’:rn, uncertlﬁed unsubstantxated statement taken by a Department employee o

. Noneatall‘? .

,N'o"‘n‘e“

":So .50 you said most of the damage was
caused by the customer s father, is that right?

_ And then thé rails on.. when you. go upstalrs

the sxde ralls that you hold on to. I Knew that -
< 'was, scratched up. But that was. by the guy ..
. «Wllber and Janiie. E ‘
, Id at38 ln 20toROA39 In, 3.

who was. not presented to testxfy is not substantlal ev1 dence A reasonable person. could not '

rely upon such ﬂlmsy ev1dence in the face of d.lrect and unamblguous testlmony by the

only ﬁrst-hand w1tness to the contrary

Even

The Department* demed Marc

ummg, for the purposes of argument that the statement contamed int the fact '

f employment benefits w1thout any -

ﬁndmg that he caused the damage at 1ssue or dxd anythmg wrong that would ment a ﬁndlng

“



Wy 47,
T W
#

\

of dJscharge for cause. Moreover Department demed Wlder h1s beneﬁts based upon mere
allegatlons unsupported by substantlal ev1dence For. these reasons; this Court should reverse
the Department S. dec1snon and ﬁnd Wlder ehg1ble for: unemployment beneﬁts w1thout

dlsquahﬁcatlon |
Re‘s’pectfully‘ submitted :

SOUTH CAROLINA LEGAL :
i VSERVICES

} Thck E Cohoon -
jsc Bar#74776
f 2109 Bull Street

. Post Office Box. 1445 .
" Columbia, South Carolin# 29201
L e i : - _ Office: (803) 744-4166 S
L el vl e Faxd -(803) 799-1781- P
ST o o Jackcohoon@sclegal org

: : ’Attomey,:for ‘A_p.pell'ant
Cofljrnbia, ?South-Cgrolinn
| Janary9,2013
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and whether poétponemem was mquested

Imﬂutlmueteaﬂnuommemy tdtms. foreaehwaekofummpbymentdui g
'eanontybepaldformosembu\atlhaveumerydalmed i | hava recelved b
ilknowhatlwﬂlhomqulmdtompayﬂtebemﬂtslInvomeelvodformatﬁmepe‘od.

D A

imely state the féason; 4If appe!tant tailéd to att’e“nd Appeal Tribunal hearing. state the raason '

) reeelved Appeal Tnbunal Becisﬁm Number 2.

tm pandencyofmlo appeal, I lmow that'l -
and am nﬂed dlaquallﬂed or Inallglb!a.

Emp!aymam & Workforee
AUG 15 2014

| aepema‘o;néﬂﬁm
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tLéxmgton South Carolma S
 August 6, 2012 ’

- One Witness
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i e, Mary Oliver, Oper
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s declsron as’ soon as possrble aﬁer ‘the: hearmg, ‘andithat wrll be sét to" your address of record

T et

Appeal No. 1255318908

Eé’fore‘» N :2?’3 Lané Cook Adﬁlihisﬁatf\re HearmgOﬁ'lcer

‘HEARING OFFICER’S PREAMBLE

ALL WITNESSES SWORN

HEARING OFFICER ' Okay, let the record show that ‘both’ partres have answered_ in’ the »
afﬁrmatlve and aré 'erefore duly sworn in. T w111 untlally ask each of you some questlons a.nd §

Whrch for Mr. Wider I'have as 5324 Bush River Road, Apartment G-7, Columbla South
Carolma 29212 Is that correct? :

CLAIMANT | f " Yessir ﬁf

’;HEARING OFFICER . Okay For the employer I have 2006 Rockland Road; Columbra,;"’;‘ '
- South Carohna 29210 Is that, correct? a :

EMPLOYER WITNESS 'Yes, sir.

HEARIN G OF F ICER:- Okay Are there any questlons about the 1ssues or the procedures -

of this heanng before we beg1n‘7
CLA‘IMANT: - Nosir. ..
EMBLOYER WITNESS: N, sir.

o

HEARING OFFICER Mr Wrder d1d you receive the deterrmnatlon that was marled on

June 25 2012 whrch held you dlsquahﬁed 20 weeks‘7

CLAIMANT ‘ Yes, sir. B

HEARINQOEFICER‘: " Andis that the only detefinination-you are appéaling here'today?

CLAIMANT: . Yes;sir.
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HEARING OF FICER Okay At thIs tIme I have that one page deterrnmatlon that I _]ust

' 2012 1 have a one page fact ﬁndmg another one page fact ﬁndmg attachment wrth the

clalmant s:Statement, also dated June 18 2012, . Then there is an employer statenient on a fact |

) fmdlng attachment that’s: .one page and dated June 18.. that S two pages. dated: June 18 2012.

' And then I have a NET-1 Olthat’s dated June .excuse me; that’s an employer response dated
: "June 12 2012. ThenIhave'a series of employer submrtted documents ooks like.. :looks like-
one. page emarl Then there? 'S. actually one page; followmg that; ’
oy N I 5

it:appears.to be~b1ank, And then -
‘ﬂm‘the employer s"pohcy, v '

'_one page excerp

EMPLOYERWITNESS Okay We have our copIes of all of that so Just in case.

HEARING OFFICER : Okay Then it looks like that goes on-two.. there’s actually two

‘ pages I have here of the employer’s. pohcy So, Mr. Wider, 1r show you those documents:that I
- justmention€d, let you take a ook at those, and I'11 ask you ‘when you ﬁmsh lookIng at that if

you have any ob_]ectron to me. entermg those documents 1nto the record

CLAIMANT: o -(Reads"documentS) -

HEARING OFF ICER: You can hand those to Ms Ohver You can look at those as well,

Ms:. Oliver. M. Wider; do you have any .objection to me enterlng those'documents-into the
record? : :

CLAIMANT o The day that we supposedly gone to the house wasn’t the day I got

ﬁred I got ﬁred the next day On the paperwork itsaid I got ﬁred the same day

HEARING OFFICER : Okay, r ll make note of that. I’ll encourage you to testlfy prov1de |

that kind of testimony during your:.. durmg your opportumty to testIfy ‘Do you' have any other

obJectlons at this- tIme? .

CLAIMANT ~©No,sir. -
“ HEARING OFFICER . Speakupjustalitlebit.
EC_LAIMANT: o No,sir. |
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'HEARING OFFICER:  Okay, Ms. Oliver, do you Kave ariy bjection?

" Appeal No_ 12553:18908.

,‘ HEARIN‘ 3 OFFICER a Okay Iw111 Iw111 overrule that one objectlon but'l wﬂl note

th e‘;record And, again; I’ll say Just to...I want to encourage you to'tell those facts during

. your testrmony

: CLAiMANT: e Okay.

sue’ ad]ud1cated as a dlscharge

"we w111 begm tesnmony 'with the employer So Ms Ohver if you 11 go ahead and state and spell .
your ﬁrst and last name please for the record. ' .

EMPLOYER WITNESS Mary Oliver; O-L-I-V:E:R,

‘ EMPLOYER\WITNESS Operation Specialist. 7

’ HEARING OFF ICER "And do you have:}ﬁrsthand,knc‘)wledge as to the events resulting in

Mr Wlder s dlscharge?

“EMPLOYER WITNESS . Yes, sir.
1HEARING OFFICER , Okay, what'happened i‘d joaus;e‘hiﬂstldi‘s_charge?\- )

'EMPLOYER WITNESS The ‘fhain thmg was the day of the day of the acc the blg
, damage clarm he went out there, he did his® ‘job. Thiere was 11ke Jnow that ‘we’re finished

: everythmg, totalmg everythrng up, there’s’ like $8, ,000; worth of da.mages to. this home Between
.we’re havrng to. buy a.new treadmlll for them; we’ve: had: to buy a new $300 stroller. We had to
_replace their hardwood floors.in one room. That was the ﬁnal sttaw. There’s been things

leadmg up, ¢ several damages He had an accident with one of our ‘trucks whrch of course,
deﬁmtely wasn’t his fault. But, I mean, you know, he didn’t set out: to do that but had a darnage
to that." And then in the last year it ended up costing us when we have all the clarms of all the

damages that have occurred on _]ObS he’s been on.
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HEARING OFF ICER

: Well ‘what. was the thmg that that what was the thlng that

happened to cause the employer to dlscharge h1m‘7

EMPLOYER WITNESS

The final day that he worked for us, the major issues were: the thei
_]Ob the ¢ustomer refused-to pay on, said that it was not a, you know not, handled very well-by

' any of the three employees that were there. One’ of them we dlscharged nght away, he charged

was makmg the company

HEARING G)FFICER

EMPLOYER WITNESS
srx to mne months

HEARING OFF ICER

EMPLOYER WITNESS

HEARING OFFICER

EMP OYER wf’TNEss

HEARING OFFICER

EMPLOYER WITNESS

" Was Mr; Wider trained in‘moving? .

~ Yes. He’s béen with...he’s been with the company"probably about |

What kind of training would he have reccived?

-D1d he receive any warmngs pr10r to this incident? ’

I’m sure that Jeremy I know that we had talked to h1m several

' ' ] ear
not He had to be demoted from a dnver because he farled to tell us that there was an accrdent
aﬂerﬂhours 1n h1$ own vehlcle and that 's; what that other artlcle is about So we had to demote -

; ;723 f * him from iving, and I Just couldn’t find another dr1ver to put him with at the trme

He worked w1th drfferent crews you know When he ﬁrst started ;o

.. Was M. Widerever told that.. .that if he. ..if he oaused damage to
a customer s property he could be d1scharged‘7 : S e

They ‘have a...a thing; paperwork that they sign when they h1re

you know that so' many damages result you know, we have the right to terminate.

HEARINGI.QFFICER':

‘ Is-fthere'a hard and fast rule the employer has, or is it just general?

52
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) :"f,EMPLOYER_WITNESS He he was very I mean very calm He Just he s' , ey .
i = Hewas: onethe _|ob with: W1th‘«ﬂJeremy but,‘jI" mean zhea AR
E understood I mean, we’ ve glven several chances and you know he just accepted and leﬁ '

- dldn’

. AppealNo. 1255318908

now; work w1th it -

pays.it. s » o o - _ P
HEARING OFFICER: ~ When Hie Was approdched about the final incident; what was his

’re’spo'nse?

t-fee ’he did the: damages, you Kno

HEARING OFFICER: Did he indicate to you that it was other.people on 'the job who had
done the damage? — _ . Co

EMPLOYER WITNESS:  He d1d He sald that he.: .that the other guys:did the damage but
there was three guys out there there’ all three gone. We tned to grve each.one-of them; y you
know, as an md1v1dual case by case. But; hke I said, tie had more damage than the others And

the thlrd guy there only lasted anothier two days after that, and he had more damages he had to’

£0 t0o0.

HEARING OF FICER: Do you know what day the incident occurred on? )
EﬂIvIPLOYER WITNESS: (Looking through paperwork)jlt was...like it was about June the
HEARING OFFICER: Was his job title loader?

EMPLOYER WITNESS:  Yes.

this final ihcident?

EMPLOYER WITNESS: = On March the 9" we had a large sofa that we had to repair. A
leather sofa that cost $200 to repair. They .instead of shrink- wrapping. it and- trymg not to. get it
through the door, it looked like it was jammed in and out unt11 it got stuck. and it...it did" major -
damage to the leather sofa a

: EMPLOYER WITNESS Just general we take it case by case: You know 1f you have an

= ';‘occasmnal $20. damage here, of $20 damage there we...We, 10 1€
“last year “there; was: probably .he: probably had to] pay back aboutjclose to: $800 worth of ™ . 77 T

r "damages And then we onlye charge 25 percent For the’ rest of the other 75 percent the company R

HEARING OFF'IC'ER.: . What was the...the most recent previous incidentof fdam;age before _A




.u‘

Ay

K-

12

13

14

15

=
g 177 .
19

20,
21

Appeal No. 1255318908

HEARING OFFICER Was there anythlng prlor to that‘7

EMPLOYER WITNESS And then on: March the March the 5‘h there was ‘a chlna cabmeti :

i
¢

and an upholstered cha1r that cost us’ '$150 to repair.

2

HEARING*OFFIOER:'  And what hap“péned with those?

». ,EMPLOYER WITNESS It  just.. I’m guessrng the cablnet I thmk got scratched and the

upholstery Just had a tear on 1t

FHEARING OFFICER Okay, is there anythlng else? T

EMPLOYER WITNESS February the 13th there was’ another sofa mcrdent But that one
cost us $100° to fix 50’ we didn’t charge him on that one to repairit.

~HEARING OFFICER: v‘_W,ere.’there any more?

EMPLOYER WITNESS:  December the 29", wood piece of fumiture.

HEARING OFFICER What was the gost on that?

EMPLOYER WITNESS:‘ - That oﬁe,AactuaIly, our l‘rianager repaired it so there was rio damage 1

cost’on that ()ne.
HEARING OFFICER , Anytlung else?

EMPLOYER WITNESS:  Decembér 15%, was a chair, it cost $50 to repair.

HEARING«'OFFICER: - Okdy,anyothers? - - . .

EMPLOYER'"WITNESS: ‘ October the 4tll ‘a"pie_ce 'oti wood furniture that cost $200-to repair.. .

HEARING OF F ICER Anythmg else‘7 :

$140

EMPLOYER WITNESS: November the 1 l , were two preces of wood ﬁ1m1ture totahng

54
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' \HEARING OFFICER Anythlng else‘7

 Appeal Noi 1255318908~

'EMPLOYER WITNESS October the 4th another p1ece of wood furmture totahng $50

HEARING OFFICER: .-How often does the...does the"ayer_a'ge employee have'an'mcld'ent .

that leads to. repalrs bemg necessary”

HEARING OFFICER: o How much is...is 'one e‘mplo‘yee“eipected to have?

EMPLOYER WITNESS: ~ We try not to,let them have:. .I mean, we would prefer them not to
'have more than three a year you;know just I mean we do knowpacc1dents happen We do know

HEAR'INGaoFFIcERT: After each of these incidents; how did iﬁé‘ém;{loyér‘dgiéﬁmge that

Mr. Wi’de’r was responsible?.

EMPLOYER WITNESS:. They sign a plece of paper with the:. they sign  the damage report
And before Theo takes deductions out of their check, he sits down with: thern and feel...you

that: Marcus wasn’t the one: that d1d it he would charge the “ther guy But we always talk to

them beforehand and they s1gn the paperwork

, HEARING OFFICER s Would they also be counseled at that t1me 10 try to. prevent them
. from causmg ore damage? ) s

EM_PLQYER- WITNESS: Yes, yes.

HEARING OFFICER ' /So'howare yoti involved in the decision to...to dischafge Mr. -

‘ EMPLOYER WITNESS At that point they came to me- and they just had me do ail the fact .

ﬁndmg and gathenng of the papérwork. Now that I'm-the Operatlon Spec1alrst 1 handle ,

know, talks to them. Ifthey. feel that it wasn’t all them, you know it’s case by case:: If he feels |

discharge and the workers comp...I mean, the unemployment c1a1ms 'And We just. .we Just kind
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s
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a7

18
19

a

AEMPLOYER’WITNESS

»HEARIN G OF FICER

* HEARING OFFICER " Andweré you last employed as a loader?

- 23,
- 24

HEARING OFFICER " OKay, s there anything else to add at this time, Ms. Oliver. . yeali, -

Ms Ohver”

. 3"‘1?:"“" Qkay Mr Wlder I’m gomg tmg our- testlmony in Just a‘
second But: before we do that “do> you have any questlons for Ms Ohver" o

CLAIMANT: No,,fs’ir.

+

HEARING OFFICER " Okay: You cén go alicad and state and spell your first and last
name please EE ' ‘ ‘ :

CLAIMANT | ~ Marcus Widef; M-A-R-C-U-S W-ED-E-R.

CLAIMANT: L Yessin

HEARING OFFICER: = Thave your dtes of employment here as August4,2011 toMay . -

‘24, 2012 Is that correct?; -

CLAIMANT: - -~ " Yes,sir.




;?22

".25

b

2 m

Vantage,: '

HEARING OFFICER

CLAIMANT

HEARING OFFICER '

CLAIMANT

HEARING OFFICER o

father is that ri ght?

S

CLAIMANT

HEARING OFFICER o

WT“§ ?heff-‘ alny.dar’.ﬁage that you personally caused?

* No, sir.

;N;c}ne‘atall?' - B o

e o, . P o, -, . R R T v

" 86....50.you said most.of the damiage was caused by the customer’s’

o

Yes; sir. -

Then there was somie damag that was caused by...
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"HEARING OFFICER
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yiyou be tralmng ymirself I never wen

e i

ed gliys but it wasn’t like they took me hand for

PN ,

oyer‘? b

S ”"”M:
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16

7
8
19

20

o2l
o2

S
24

. ’26

| HEARING OFFICER:

HEARIN G OFFICER:‘ e

Wlder‘7

CLAIMANT

. -Speak up just alittle bit for the.....

' ; NQ’Q'Si‘tr'u |

No,sir.

7

vthese It‘ you drdn’t do 1t, you know you could have you you .whén you went to Theo he

" Okay, s there anything else you'd like to add'at this time Mr.: " -

- didn’t’ make you pay. for it if, .you drdn’t srgn off on'it. So you knew ahead of’ trme(that you were .
agreemg"to sign.. Lif you srgned it; you were: agreemg to pay your haIf so then. you: ‘had’ to take

‘ credlt for 1t There is trmes

HEARING OFFICER
forMr: *”Wlder Dld you know that you had the nght to fiot srgn those documents if you Af 3 you -
felt that you were not responsrble‘? . o o

CLAIMANT
tlme

HEARING OFFICER

llke there was one where you were Justia hundred percent at’ fault_

Well let h1m respond to that ﬁrst I guess I 11 put it into' a questron .

- Yes;sir. thoughtlhad ,onefdarnagetalgen out my checkthewhole

D1d you 51gn,any d1d you 51gn the other documents where you

felt thidt you weren t responsrble but: you st111 s1gned it?

CLAIMANT

No No srr not at. all If I felt 11ke I was’ at fault I srgned 1t ‘

[UNCLEAR] told me I only had one damage taken out of my check

HEARING OFFICER
those docurnents?

‘Ms.: Ohver do you have any. do you have hrs 51gned copres of . -
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G 11

12
13

14

15
16

18

19
20
21
22
23

T .24

25

.A,HEARING OFFICER . Take a1ook af thoseif you would Mr. Wider. : ~ -

' Appéal No. 12553:18908

: EMPLOYER WITNESS Idonot.. I _]ust have the list that they get. where 1t comes out of thev
: check!- the: Ideductlons where they come out;of the checks where a percentag >.C

mes out and

- ﬁE""‘A”'R" ING OPEIOER:" " Could1 sec that?

EMPLOYER WITNESS: Sure. I made-a copy in case you heeded it. It Would be the end
ones; wherethehrghhghted s R L B

‘CLAIMANT . Okay.

‘”HEARING OFFICER:  Ms: Oliver, do you want to submit those documeris that...take a
lookat LT T T T

| EMPLOYER WITNESS " Yes,sit. . i L

HEARING OFFICER: ...for the record?

EMPLOYER WITNESS:  Yes, sir. -

HEARING OFFICER Just for the record those are the pages- showmg amount of - ,
damages and s1gmng responsrbllrty for the damages along with the dates Mr Wlder do you
have any objectron to the employer subrmtt' g"lthose documents?. : G

I have [UNCL:’ AR] hke I stated we could be on a jOb or the .or -

he has you srgn somet}ung statmg that youdid the damage, they gonna deduct out of your check.

I only recall signing that one time through Mr.: Theo. Most of that time Izwas the driver, so 1 had
to srgn the paperwork [UNCLEAR] damage unt11 Mr. Rlley not...notified the workers that if

you drdn’t do it; you didn’t have to sxgn 1t

‘HEARING OFFICER: S Well vvhen-‘:vvas".that'? Y

'CLAIMANT .. Thatwasright before I got fired that k¢ stated that, .
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15
T 17
18
- 190
L0200
227

23
24

; ’»‘;;W:EMPLOYER WITNESS . Nojsir. R

26,
28
29

30

31

~ AppealNo. 12553-18908

'HEARING OFFICER o Ms Ollver would would the would every mstance her where |
- Mr. Wlder s hame appeared would that be an mstance where he: was charged for damag_ s‘7 -

. 5 .

4 EMPLOYER WITNESS As long as-you s see a total beside it, yes, sir. - There’s- llke one or

two' hke th1s There s one or two that 1f you see: [UNCLEAR] we ﬁxed it in:house and: drdn t

) ,charge them If we could fix it, we never ‘charged the employees And then we...we try to be
- fair. ere, there as one back on: November the‘ 11 , he s, with like s1x people S0 we. did: 16

- HEARING OF FICER - Okay. I m gonna overrule the objectron and 8o ahead, and mark
,those ten pages as’E mployer s Exh1b1t 'umber One. I’ 11 enter those 1nto the record as such Ms' ,
g ‘}'thVCr doy you ha any,more questlons fo Mr ‘Wider? W :

EMPLOYER: WITNESS . No. Just a statement about the: dnvmg I d1d submit your dnvmg
record to-the::.to our. msurance -and'it was fine. But every three months they pull another MVR,
SO somethmg happened in. that period that. made you irieligible to ‘drive. Because we d1d submlt '

B your begmmng, [UNCLEAR] so-it was 1ot whatever ‘was on thére begmmng Somethmg
5ev1dently happe ed
>to, be excluded'do

ither a: speedmg tlcket or a farlure to pay somethmg that.. .that caused you
f driver. Because’ when you first: ‘got hired; your dnvmg record was good to
be a driver.” So* ‘whatever happened later on...every three months our msurance company pulls AT

the' new: MVR for.1 us and that’s why: you were found excluded.

HEARING OF FICER Okay. Well, do you have any more ‘questions for Mr. Wid_er at this -
time? . S . R

“HEARING OFF ICER ‘ Okay, then before I close the heanng I’m gonna go back to each

witness for & a fmal opportumty to add anythmg addltlona.l So, since we started w1th you Ms

. Ollver is there anythmg you’d like to add before I close the heanng?
',EMPLOYER'-'WIT-NESS’: No, sir.

“,:HEARING OFFICER . - Do.you recall hearmg Mr, Wlder say around the tirhe that he was o

dlscharged that the- damage was caused by the customer s father" -




16
17
18,
To.
.22

24

25
26

27 HE

: HEARING OFFICER

CLAIMANT

No I’m good h_ankyou |

‘Excuse me; before T close the hearing is there:

Okay Mr Wlder»: is there anytlnng you’d hke toadd before 1

That L dldn’t damage thelr house have the customers say 1 d1d I
afelt likéithe customers go around-us; on me_ especlally, because I dldn’t 1 d1d the best I could to

help the: customers -out.. I even called the:manager-that mght when. we, was movmg to let them

. know,what was gomg on w1th the 31tuat10n

CLAIMANT ‘ ~.'No, sir.

HEARIN G OFFICER
declare th13 heanng adJourned

V,}th the _]Ob He told me 1o cont'

i ~

:drﬁ' rent- way '

"O,k;fy‘;i?'“!‘any‘tiiihéfélsgz’be"fofe'If;pio"s-e the hearing? *

Then there bemg no further quest1ons and no further testunony, I

ythingyowdlike - -

_plamed to them -

- 63
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e | STATE OFSQUTH.CAROLINA
SRR - ADMINISTRATIVE LAW COURT

‘Marcus Wider, - ) Docket No: 12-ALJ 22-0439-AP
Appellant,
T MOTION FOR REHEARING

Southr Carolma Department of Employment
and Workforce and K B Enterpnses Inc

[ - 5 (s

,’Ke:sﬁoﬁﬁcl‘e:nt!

~'TO JackE Cohoon,

Respondent, the South Carolma Départment of Employment and Workforce (heremafter
“Respondent” or “the Department ) moves-the Court for rehearlng of Its Order issued February 27,

2013 pursuant to ALC Rule 40 In: support thereof, Respondent states

ARGUMENT

 GIVEN THE COURT’S‘RULING THAT THE APPELLA IE PANEL FAILED TOMAKE A ...
' FACTUAL FINDING ON A MATERIAL DISPUTE OF. FACT, THE PROPER REMEDY IS
TO REMAND THIS MATTER TO THE APPELLATE PANEL. '

In Baldwm V. James: River Corp 304 S.C.. 485, 405 S. E2d 421 (Ct App. 1991); a case
analogous to “t_he'present-ione, the Court of Appeals reversed and ,remanded_' _'a circuit court s -order"
,reversi'ng the finding of the full workers” compensation.cormnission.' Tln doi'ng:so .t;he Coun,reasoned:

Rather than remstate th"e smg]e commlsswner s award aﬁer

E law to th m In' ‘effec ,F;what the czrcutt court X
commissioner's: award was to_determine the facts from conﬂtctmg evldence Only the
comm1ssron 1s authorIzed to do this. [ mternal cxtattons omztted] (emphasxs added)
Id. at 487, 405 S:E.2d at: 422 This Court, in its Order Issued February 27, 2013, found “the
Department’s decision fails to address the dispute that exists in the materijal facts.” and “when

‘material facts are in dispute, the Department must make specific, express findings: of fact.” See

g5



Heater of Seabrook, Inc V. Publlc Serv Comm n, 332 S .C. 20 503 S:E.2d 739 (1998) S C, Code-

Ann § 1—23—350 (Supp 2012). (Order p-4). By acknowledgmg the exrstence of a factual dlspute, the
Court should properly have remanded the case back to the. Pane] because‘ “only. the [Panel] 1s
authonzed to pass upon the welght of the evrdence ...and 1t is ‘»proper to remand a case to it for
requrred,ﬁndln'gs‘ where the record. c’ontams ‘evidence from whi’c'h such. ﬁnding‘s may be rnade;’»’

Shealv V. Algernon Blair, Inc 250 S: C. 106 110 156 S. E 2d 646 648 (1967)

“the‘Appellate‘Panel decrsron only. ~1nclud'estabstatement of Lo

» (_”;In the present case: the Court held:

_'but mcludes no exphcrt ﬁndmg of fact to support ‘
the ﬁndlng of a dlsqualrﬁcatron perrod (Order p: 5) The Court can not accept such a decrsron -at face
value w1thout requmng the Panel to explam its reasomng See Klawah Prop Owners Group V. Pub

;Serv.- Commn of S.;Carolma' 338 ’S.C: 92, 525 'S'E‘2d‘~' 863 ('1999) Furthermore -'the Court cannot -

) »sufficrently address the 1ssues on. appeal because a! recrtal of conﬂrctmg testlmony followed by a ..
| :general conclus1on is patently msufﬁcrent to enable a revrewmg court to address the issues.” Id

By holdmg that the Department made no explrcrt ﬁndmgs as to whether Appellant caused the

damage, the Court “speculates” that the controllmg factor for. the Panel s decrsron is Appellant S

culpabllrty in damaging customer property Theé Court has held an appellate court ¢annot sufﬁcxently

review an‘order for error- when .thet.reasons, underlying the decision. are left to sp_e,culatlon., Able - .

Communications,Inc v. 5. Carolina Pub, Serv. Commn, 290 S.C. 409, 411, 351 $£.24 151, 152
(;198_6-)";,; , , G e, e E IR AT

' The Court in th‘is caseLi‘mperrnis’siblyreettaluated1 the facts and inferred from the face of the
'd'e,;c'i’sionf‘“that;the'Panel-»treaChlejd its defcisioh based on a findirig Where\f.:the Court foiind no evidence
existed ,ip,the-r«:_c,crd to suppoit such a finding. As was thé case jiri Aﬁlﬂ;ég"thc Court here speculates as

to the reasons underlying- the decision. §¢3_e §pgrta'nburg’f Reg"l M‘éd. Ct'r‘.‘fv: Oncology & fHem'atolosiy

.Assocrates of S. Carolma LLC, 387 S.C. 79, 92, 690 S.E.2d 783, 789. (2010) In.doing so the Court

has determmed the facts from conﬂrctmg ev1dence, a duty delegated solely to the Panel as the.

66



‘ulti'mate ;flh'dér. of fact. Sée Meick v. S: Carolinafmolovmenti‘SeC‘. Comm'n; 290 S:C. 459, 460, 351
, S E.2d 338 339 (1986)

For these reasons the Order of the Court should be vacated and the: matter remanded to the .

Department for comphance w1th Sectlon 1—23-—350 See Hamm \A S Carohna Pub Serv Commn '

| 29ssc 429 431, 3688E2d 911, 913(1988)

“CONCLUSION. .

the éourt 1ssued n;’ Febf‘ary 2 7. 2 3 5 should be vacated andv.{thei matterl_; o
. remanded to the Department for comphance w1th Sectlon 1—23—350 o
WHEREFORE Respondent prays that- the motlon be granted and that all tlme requxrements
f»and deadlmes be held in abeyance pendmg resolutlon of thls motlon _ |
| Pursuant to: ALC Rule 40 the t1me for further appeal 18 stayed by the f' ]mg .of. thlS motlon, if;f'z‘: '
iand runs ﬁ'om recelpt of an order grantmg or. denymg the motlon ' L

| Respectfully submntted

EB.“ ey” McLeod 111
$.C. Pept. of Employment & Workforce
. .Post Ofﬁce Box. 8597 '
' Columbla South Carolma 29202
: (803) 737 2666
legal@dew SC: gov .
Attorney for Respondent SCDEW

March 82013



STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

AND WORKFORCE’S MOTION

South Caroliria Department of Employment o FOR REHEARIN G-

And Workforce and K B Enterpnses Inc

Marcus Wider, ) Docket No: 12 ALJ 22-0439-AP
Appellant, )
; ) .
)" 'RETURN.TO RESPONDENT S.C.
v. ) DEPARTMENT OF EMPLOYMENT

)
)
)

To: E. B. “Trey” McLeod III Attorney for Respondent South Carolma Department of coT
Employment and Workforcm, nd R dent K B Enterpnses, Inc ‘ :

‘Appellant Marcus Wlder moves ’:the Court to deny Respondent South Carohna

: Department of Employment and Workforce s Motlon for Reheanng The Departmentf , R
disqualified Wider from recervmg unemployment beneﬁts upon a ﬁndmg that his employer |
‘Respondent K B Enterprises, Inc dlscharged h1m for cause due to damage to a customer s
property. The Court properly reVersed the Department’»s ﬁnal agency demslon both because there
was no substantial evidence that Wider cau'sed ’the damage to customer property and because the
Department’s Appellate Panel found h1m drscharged for cause without makmg any finding that -
he had caused. the damage The Departrnent §: assertron that the Court should have remanded the..

case to the Department S Appellate Panel 1s mentless and its motlon for rehearmg should be

‘ : demed

1\' The Department’s Motlon for: Rehearlng should be dénied because it ralses issues -
for the first. tlme m lts Motlon ‘whic Were not argued in its bnefs

Wlder sought reversal and not Aremand “of* the Department §: ﬁnal agency de01s1on ‘

denying him benefits based upon both upon the lack of substantlal ev1dence in the record to

FILEL
MR 22 2013

ar AR | AN AL |D168




I N YA A

’ s\upport' a ﬁndmg of 'diSCharg'e ~for“"cause arrd'nbasedf tpon the‘Departrnent’s failure to”_make any

ﬁndmg thatnhe caused the damage (Appellants Brlef p- 13) At no pomt m its br1ef drd the

Department? clalm that remand and not revers al;

prevarl If a respondent fails to respond toan | 1ssue 1n his. brlef the appellate court may treat the

" posmon and walved t.hls 1ssue

"would be the proper remedy should Wlder :

Moreover a m C tron for rehearmg is’ not a vehlcle to: allow aggrleved partles 10 make new - \'

arguments and get a second brte at the apple The Appellate Court Rules conmsely explam the

o purpose and forrnat of a- petrtron or motlon for reheanng, whrch is to “state with partlculanty the

"pomts supposed to. have been overlooked or mlsapprehended by the court » Rule 221 SCACR - |

Because the Department never prevrously argued that remand ‘and not reversal was the proper .

- remedy, the Department cannot now clarm that the Court “overlooked or rmsapprehended” tlus

issue. Likewise, the courts have recogmzed that a party may not raise an, 1ssue for the first tlme

- ina post-tr1a1 mot1on Wthh could have been rarsed at trlal Mazl Source LLC V. M A Bazley &

' Assoczates Inc 356 S C. 370 374 588 S E2d 639 641 (Ct App 2003)(hold1ng that a party,

'"rarsed at tnal) Because the Department declmed to. address the proper remedy in. the' bneﬁng of -

4 * this matter 1t did not’ preserve thls 1ssue for rev1ew in its motlon for reheanng and the motron '

shouldbe denied.
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by .reinstating a.workers compensation




conclusory and mcomplete demswn by the three—member panel because domg S0 amounted to

) deternumng the facts from conﬂrctmg ev1dence Wthh only the comm1ssron is author1zed to do
: Unllke Baldwzn in: the present case: there is no conﬂlctlngfewdence whrch would necessrtate the
'Court remandmg the case to the Department to welgh and rule upon The Employer fmled to

present substantlal evrdence of its supposed cause for drscharge and therefore nothmg could be

‘gdined by remandlng t_he _case.:v SR

‘Carolma Supreme Court held that “[o]nly the Comrmssron is, authorrzed to pass upon the werght 4 B

- of the evrdence in a workmens compensatlon case, and 1t 1s proper ‘to remand a case to it for '

. requrred ﬁndmgs where the record contams evrdence from whrch such ﬁndm& may be made

250 S C 106 110 (S C 1967)(emphas15 added) Applymg the converse of thrs holdrng, 1t

: logrcally follows that when the record 1s lackmg in ev1dence from whlch a ﬁndmg of drscharge R

for cause may be made it is 1mproper to remand the case ThlS makes sense as it is contrary to

. judicial and_adrrr_inistratiye economy‘t_o remand a'case for reConsrderatlon 'wherr the facts admit of -

only one loglcal conclusron

Flnally, it vrolates the publ1c pohcy underglrdmg the unemployment beneﬁts SYstem for SR

adjudlcatlon of a worker s cla1m to be further delayed for needless remands The General»

Assembly S. pubhc polrcy 1n passrng the Unemployment Beneﬁts Law is to combat the many 1lls - E

“of unemployment on' socrety

[t)he public pohcy of thls State is declared to be as- follows Economrc insecurity

- due to unemployment is a Serious.menace:to health, morals- and' welfare of the,

- ‘people of this State; mvoluntary unemployment is therefore a subJect of general,, :
‘interest and concern which- requires appropnate action. by the General Assembly
to prevent its spread and to lighten its burden- ‘which so often falls with crushing’

- force upon the unemployed worker and his fam1ly, the achlevement of social

4 oo
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securrty requrres protectron agamst this greatest hazard of our economic life; thrs

“can be provided. by encouraging the’ employers to provrde more stable
'[,,employment and by the*systematlc accumulation of funds durmg perrods of
/employment to provrde neﬁts for penods of unemployment thus. malntarmng -
o purchasmg power ‘and "1i 1tmg ‘the .serious: soc1a1 consequences of poor rehef
'assrstance S.C. Code Ann §41 -27- 20

To accompllsh these clearly- stated goals, it is essential that unemployment beneﬁts cases be

‘ adjudicated- quickly, a fact recognized in the statutory provlsion granting jurisdiction of appeals .

effort to combat unemployment’s crushmg burden is undermlned by needless delaysvand.

remands Wlder a.nd his farmly should not face further delays and hardship wartmg for a remand

and reconsrderatlon when there 1s no substantral ev1dence in the record to support a ﬁndmg he-

' -was discharged for 'cal.l,s's-"

" CONCLUSION
This Court’s Order is-sound. The Department’s argument for rémand was ot timely

made and therefore was not’pr'eSer‘ved. Even if it the Department’s_argument was ‘preser'ved it is

w1thout ment due to the lack of substanttal ev1dence in. the record to support. a ﬁndtng of :

dlscharge for cause. Moreover a remand under these crrcumstances would needlessly delay the

already protracted cons1derat10n of Wlder s, unemployment benefits clann contrary to. the

General Assembly S. pubhc poltcy that these clarms be handled qulckly in order to combat ‘thie

crushmg and corrosive. effects of unemployment Thls delay ‘would mﬂrct further hardshrp on

. ‘Wrder and hlS fam1ly

N [ANEN "

WHEREFORE Appellant prays that the motion. by the Respondents be demed




Colurnbla, South Carolma
hdanﬂ122 2013 o

Respectmlly submltted

. SOUTH CAROLINA LEGAL SERVICES ‘

SC Bar # 74776
2109 Bull Street A
. Columbla, South Carohna 29201

) ) 99-9668".

‘ \Att_brney for Appellantl :
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1 UCB-103

‘REV. 7/10. SOUTH CAROL!NA’DEPARTMENT OF EMPLOYMENT AN

P 0 BOX 995,. COLUMBIA SC 29202

r

"\, EXHIBIT
A#:\ |
FILE 'NO: \"b\ "L&S?

A MARCUS. O WIGER™ skt i wome - 06/22/12:
4 wmacus. o w:oegﬂ_w _ -3726 ‘ 2 o 10/13/12
" | wee.no. | 1veeE | Eategony - wemvaauemmum mmmmmemvrwm | m-:r'ram.aensrrrs _;mmmhmu_
A owo |t | o |8 oo |$ssece  [$asens |8 00| sswas
1.

~p§r's‘5.niigNATioy eY'c"wmsrApgubi@AmR;@N CLAIM FOR BENEFITS -
2 vouameugmmowemms ‘tromy meabwaeﬂacﬂvada

TiXe -vou navé been dlsqualmed 1rom receMng beneﬂts or hava‘been lound 3 be'lneaglble for boneﬂts
xfo' theé loaowing reason(s) '

& o

[ You ‘WERE |DISCHARGED FROM YOUR 308 WITH YOUR MOST RECENT BONA FIDE EMPLOYER FOR FAILING TO .

1 PERFORM ASSIGNED WORK’™ TO: THE SATISFACTION OF THE -EMPLOYER;.. 'FAILURE TO’ PERFORM. IN A MANNER “THAT
1 YOUR EMPLOYER \HAD A" RIGHT TO EXPECT .CONSTITUTES DISCHARGE FOR ‘CAUSE - IN ‘CONNECTION WITH THE WORK.
I UNDER “THE SOUTH CAROLINA CODE,.SECTION 41-35- 120(2) YOU "ARE DISQUALIFIED FOR 20 ‘WEEKS.. YOUR

1 MAXIMUM BENEFITS ARE ALSO REDUCED ’BY 20 TIMES YOUR WEEKLY BENEFIT. AMOUNT

OME AND: CAUSING DAMAGE

B R e r—iio;i,l-t

)

J T HASTSERARATION FROMNONUASLE ENRLOYER. . Ml CLAMS ADIUDICATOR
T MAILING:DATE 06/25/2012 s _

THE. RECORD ‘SHOWS THAT: THE TERMINATION OCCURRED DUE’ TO IMPROPERLY NKJVING ITEMS IN A CUSTOMER ‘s

‘BETHERNALDEGSCON O?THEOEPAR‘NENT "UNLESS YOU-
-APPEAL: WITHIN TEN’. (10)” CALENDAR |
-HOUDAYS, N SHOWN “ABOVE: _ilF _ THE' TBITH ‘DAY.;FALLS../ON A. SBATURDAY.
~THE APPEAL PERSOD EXTENDED TO'“THE: NEXT" BUG!NESS ‘DAY.: YOUR' ,APPEAL MAY . BE:
 WORKFORCE .. CENTER,. BY MAIL. ;ADDRESSED ".TO. THE "APPEAL  TRIBUNAL
-OR BY FAX (603) 737-0287 FOR ADDITIONAL * INFORMATION - . "OR’ ASSISTANCE ' "lN FIUNO

- IMPORTANT:.. THIS DEI'ERMINAWON
-BETTING' :
- SUNDAY,,.

AN; APPEAL! " CONTAGT *

‘/.0. A e

‘DAVS.‘*‘ {INCLUDING ,WEEKENDS AND
. " OR’; HOLIDAY,

“FLED. :IN' PERSON. - ‘AT ANY
-R.O.". BOX' "898, OOLUMSIA.SOUTH CABOUNA 20202;

ANAPPEAI.

+ “LOCAL"

_woaxmace OR.-THE APPEALS . DEPARTMENT.. AT (ana) 737:2520. -
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| South Carolin

.

|
1 L Clamagt Nane MARCUS O WIDER _
X Clanat Statement ©

1 ] Employer Statement.

 Employer Nasie-K

Socual SecurityNumber 3726 .

|‘Left Message With AbovetoHave ., .~ CalBy .
S U WameTie . (TwmeDa®)

(R

| Leavé:your name, title;.agency name, claimant’s name; tiné, daté, and-reason called .~

N e "
2 "_;:L



| X Claimant Statement -~ Sonsl Secunty Number 36

) et M&ssage With Above to Hwve . .; Gl By

E | ClmmantName MARCUS OWH)ER

(Namefrme) T (rlme/Date) e

B
d

s R -

WI'I’H IEREMY SO WE COULD MESS 'I'HINGS UP AND GET FIRED

Wammgsfu ings/Dates/ W nuenorVerbavneasns »

| Other Comments CLAIMANT CALLED BACK AND WANTED 10 GIVE ADD'L STATEMENT -

e 'S - s I




E ':‘i:ffgi'é,"‘AiEﬁiPIiiyetiSiaié@iéﬁf! SR Employer:,'f'v K-B-ENTERPRISE

| £] Clamast Statessent: ch:al.»Semm;ysNumlgeta BP6

| FmalbedentDate

‘ Leﬁ Message W1th Above to Have .
| || companyPohicy’ :GROUNDS FORTERMINATION

e et e e

[ -

Clairiant Name MARCUS meEi ,

Tlme 9 33 Telephone Number Called 73 1-7775

ﬁPer's*on,Comacted or: Leﬁ Message Wlth MARY _ __ Title OPERATIONS SPECIALIST

m anie/I‘xtle)

Warmngs/Dat&/Wntten of - Verbal/Rmons
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\opr- EXHIBIT |

E#\

FILE NO: OV UTLeR

R — v — o -

'Begmmng Date
" ‘Ending Date:. _

Wednesday June 1, 2010
Monday June 18 2012

" Pagé!17.6f3§

’ Prmted Junclﬁ 20125&10 52 3

 [Cuson

Damage Amoum

b i ‘ Date

Number

- Esttmate

T~ Actual - ‘

Openr ‘Clé‘se’a~ 1 Esnmabe ‘ Actual

Insurance
Claim Date

Vendor
‘Est Date

“Vendor-

__Date.... Qate Amt. Date

' Amount Dateu

Contact Date IContact Note- o

. |Téam- Member L -%_R?'s, .

iActualDaté -

' Klme, Katherme

- Funitire - Wood

O8-Aug-20 1 1

43096

$40,00

“'Kurz, ’Anmka

Dmmg Table '

22-A "g-zott 22—Aug—2011 22-Aug-zoul
D 10000%_.}

‘Aug-zou‘

gy

. $50:00,

; -:Coffey, chhelle

Furmture Wood'

1 0-Aug-20 11

| 22-Aug-2011 11-0ct-2011:22°Aug 2011 11:0ct-2011:

. 50.00%:
SO 00%

T ayl ,Mat'cus.
Bethea, Tyron

'43132

$300.00

. $670,00

- “Ward, Allison.

1: 1-Aug-201 1

i 22—Aug—2011 22-Aug-20ll 22-Aug-2011 22-Aug-2011
. Guess, Leéon ;
: Smtth Lemuel E

- 50:00%"

Ly

- $10.00

j'$11,"?'-‘“'?.-9f‘_

 ‘Fimiture - Wood

- 5000% -

1 2-Aug—20 1

22—Aug-2011 oz-swzon* 22-Aug:2011 02:Sep-2011,

4178

9S00

. Botkli, Kay

. Pictiire

5000%‘ o

43204

$50.00:

$23:50

Danford, Bon;

~ Furtitwre - Wood

16-Aug-2011
22 Aug-zou 07-Dec-2011 22-Aug-2011 ' ’
MoCrea, Cnnshaw ) 50 00%

43243;

$50:00

$0.00°

- Wyatt, Miké

o Young, Amos D

Brown, Robert SO 00% *_ .

18-Aug—201 It

s 22-Aug-2011 08-Sep-2011 22-Aug-2011 08-Sep-2011

43275"

2000

52000

T 10000% e

'I'he information dtsplayed reﬂecs the most. cumm stam of the data: tBold dates mdwete activ:ty thhm the selecwd date range )

Contems of this p page are pfopcny of TWO MEN AND A TRUCK® They e con 8

Sccmts. not to be shmd w:th nnyone outstdc of TMT
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. X Two Men and a Truck/ Greater Columbla ' A
Damages Actmty Report ' Page 19 of 36
Begmmng Date Wednesday June l 2011

EndingDate: ,Monday June. 18 2012 - P"““" June: 18, 2‘"2’“0 52:

~Job .

___E..

Customer: .

;’,'Dat'e e

Estlmate

Amount

I‘Acml

rzé'm? o

. auTLTTY

Estuoate :
Amt Date

Actual

: Amount Date '

T

Vendor "

Vendor
Actual Date )

[ContactDate IContactNote e i e

| - Est Date:

nger, Manon

26-Aug-201 i

07-Sep-2011 04-0ct—2011 o7-sep-2611 04~Oct-2011
‘R TOTsp00%

43395

- $30.00

$50.00:

Steele, Jeﬁ' &. Amx

Furniture - Wood:

07-Sep-zou

'25.00%:

26 Aug-201 l

25:00%
25.00%

- 43408

'$200.00

Libke, an-

-Funhifire < Wood

07—Sep-2011 12-Sep-2011 07-Sei2011. 12:86p:2011.
ifso !

25 00% .

50; 00%

50 00%

| 43422

$150:00

-~ $150100 -

‘Davis; Georgette: h

‘'Furniture - Wood

) W
§ ‘l/é‘der.fMarcus5 :

Berry, Ronald
Grant, Enc J

43466

$300.00

Kyzef, Jacb

Walt

 'Leaphart, Ielloo A

43494

- $50.00.

.’..:‘»’!-

‘$20"00 2

-Godshall, Cathy

Glass-

Inck DonaldA '

02-Sep-20 1.
l 5-Sep—201 I ll 05:t-201 1 15-Sep-201 I ll-Oct-ZOl 1

100 00% ‘

| - 43503 .

- §50:00

$40.00

, i‘awe;Y:MlCh;lle a

. Glass

50: OO%

'50: 00% .

02 Sep-201 l

9-Sep-2011 29-Sep-2011 29-Sep-20i1. 29-Sep-2011

3500

$2000

$20.00 -

‘[‘he mformtmon dlsplayed reﬂects the rnost current state of the data Bold dm indicate actmty wnhm the se!ected date mnge .
Content.s of thls page m propeny of TWO MEN;AND f' \ TRUCK® 'Ihcy are conﬁdcntual Trade Semts, nol to. bc shared wuh anyone outsxde ofTMT
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Two Men andaTruek/' ter Columbm . - L
‘Damages Activity Report . Paged0of36

Begmnm‘g‘Date
Bndmg Date e

Jﬂbf 7 e . :
Date Number“ . Estimat
ate: Actual “Insurance || 'Vendor .
,-fAmountDate ClalmDate ‘Date

[ Contact Date IContact Note
. L . 02:8ep-2011- - 43508~ ~ $100:00 . . $0:00° .
F“m““fewood - TR A

Vemon Elame ‘ Lo e
' L :$300:00-. - $485.00¢
;-Dmuzg'frabl@f'i-' R N :

N ST 5 0%

. _Glens,Nahey: ' TP TR
Tt 03 Sep-2011 43528 © - $20,00. - $0.00-

040 mou. 16-Dee—2011 o4-0etlzon ,
sooo% R

Wall

. " Tolson, Pennty

43530 %5000

FumitiresWood . 04:0e£:3011 04:0ct:201] 04:0¢:2011 :04-0¢t2011
. . Vi ”“;C‘ 28 Nt

" Sprankle, Derrick B o S
I i Sep—2011 43581 -$20000. - -:$0.000

- wall ~;o4-0ct-2011 ll-Nov-2011 04- 0ct-2011 S o '
aglér, Derri 7 50:00% -

5000% D

Ball Sara & chhael

;_1 0-Sep—2011

43590 §50.00 . $50100 .
Fumlture Wood S S i

, _.16.60%; .
16. 60%f
16:60% '

16 60%;'~ :

' ,16 60%,
_-Peebles. Marcus F:tzgerald 16 60%}.‘ :

Themfonnanondtsplay ] €.m
‘,Comentsofthlspagearepropeﬂyo 'WO'MEN AN

 .88" 



Two Men andaTruek/ Greater Columhia o T
I Damages Actnvuty Report R . Pagdof3g

: ’,Begmmng Date Wednesday June l 2011
‘Ending’ Date ‘Mo 8, .

'Pnnhed June18',2012atlo 52'
|customier. — - "

N ek T TTE _' : .
, S i Date: | Number. | Estimate T‘ “Actual -}
o , Open "ngs‘é Eshmate { Actual | Insurancé’ | 'Vendor: | 'Vendor . |
Item e o Dater. . . Date.. .. AmtDatea Amount Date)|. Claxm Date .;Estd)ate b Acmal Date

U L .Team,Member., . | %Resp. .| - ‘ . : : ‘
IContactDate lContactNote D S —

 ‘Banda, Armando -

L. I28ep0i1 43595 $20000  $0.00

R . I3Sepdoll 43603 10000 $0.00-

04:0ct:2011 - | | T
50.00%.

- 5000%

" Cotnelly;Paula _
' o 14-Sep-2011; 43612 $60:00

Glass )

ot ssodo S0

McCrea, gryxshaw
Wi Mﬁ*@lss

_ "y 43651 . $50.00°
- Furniture - Wdod : S

T6:60%...
l660%:

‘Chock; Siva. S VU
: | | 17-Sep20il. 43657 $20000°  '$0.00°
Wall. o A.04-Oct-2011 OMct-Mll o o
o : - Jones; Nath: ié] 33.00%
.. Berglund; Noah- B X X 00%
N onun AmosD _ 33 00%

B ‘me mfommuon dnsplayed reﬂeen‘the“most currentstate of the dm -;Boldfdms md:catefactwny thhmnhe selected date mnge'
. Contems of thls pagc are propeny of TW R ‘UCKQ Tney are ‘conf ,al'Trade Se rets', not 0 be shared 'wnh anyone uuts:de of TMT

-89'.




Begmnmgpate Wednesday Junel 20!1 _ o e e s

Ending Dite: *MondayJune o0l o o e
Customer - : - R ‘ Job* | Damage’Amount' . | .
o '-f T Date.” | Number. | ES v?f;«Acmal,.:;}:;

| T O | G | ,Esnmate [~ Acal
*Iterr‘xv . _ : I ‘D:afitme’_w 1 _Détgu ij AmountDate
L - l,Team\Mémbe'rA

, '.Actual ‘Date:|.

S LT TR

[ Contact Date [Contacthote

. “'Hunsucker, Tama

. Flooring - Wood .

Wail t
‘Vasquez. Eddle - X £ 00%
Bethea; Tyron -~ . © - 33100% -« R A
Martin, Jamie D CEeew o

‘Connor, Cynthia . - e TR, DT

S T - Lo 2e Sep—2011 43727., L0 820000 . :
‘wall. oL 04 “-zon 16-Dec-2011 04:06t:2011 ; 16-Dec-2011 SR
T r e .0 Martin] Jamie: CEUTITS000% Lo L e e
sooo% A TR

“Taylor, Seth

Cwall

‘Cloud; Steve. - i B
o ‘ 2‘Sepa2011 43762

Wall: ' .

- Montallo; Lisanne

“Rodgérs
s p-zoxm *343_,7

.Furniture - Wood - ct-301i, ll-Oct-ZOll

Thc mformanon dlsplayed rcﬂects the' most current sta!e of the: da.ta cBO]d datm lndlcate actmty,wuhm the sclectcd date rangc
Contcnts of ﬁus page are propcrty of ’I'WO MEN AND A TRUCK® Thcy a.rc conﬁdcntla! Tradc Secrets not to bc shared w:th anyonc outsnde of TMT



BegmnmgrDate
Endmg Date

(Customer—— — ©

Date.

Open |

Close:”

. :Amt:Date.

Amoum Date

'Claun Date

ltem

. |Team:Mémber

Date:

H

%Resp.. -

Est Date:“j :

- [:Contact Date [Contact Note. . e e .li” N .l;
_21:Nov-2011 44403 . - °$0.00- - - $0.00- .
Wall A 15—Dec—2011 - S o ‘ Co

| 5000%
. L ) . 2 ve N (44<4>07: : ‘ Li

Villas Construction,

adadl.

Yad . ¢ 23:Nov:20l2¥ Nov—201123 Nov-zou'zs- ov:2011
L : : Garvm,Enc L 10000% '

e ° EEREEN - BT

o z‘aﬁav@).x” 44462

 Hunter, Kareén.

-Chair-

‘Barr, Johny I S AP
o 28-Nov-2011 44476 | 520000 80,00
15-Dec-zou N D R

Sefa - - - -+ -is-Dec-20ii
TR "33.00%

Young, Amos D _
Davxs,,Cednc R ‘ ‘33 00%
Chappell Comehus J o .533 00%

T v
i

: Thomas Da.n

29-N9v~zon ey SHD00 824000

Furmture Wood

“Dunavant, Mellisa. S
S I 4astg
Swall '

.. The' mformanon drsplayed reﬂects the: most current smc of the dm Bold datcs mdrca!e acuvnty wrthm the selected‘ daté range:
Contenrs of thrs page are property of TWO MEN AND A, TRUCK® They are conﬁdennal Trade Secrets not to be shared wrth anyone outsrde of. TMT
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Begmmng Bate
Endmg Date:"

,"Wednesday Junel 2oxx -
»Monday June 18 2012

: LC__ﬂtome.r

, item

Close ’

Open o
‘Date - Amt?Datei .

~Pate...

Amount Date

””‘“JActuaIDate

‘Vendor™

Team Wember

! Contact Date lContact Note

s } Y% Resp. !

Thur, Jessica

~Door

Wall -

02-Jan-2012

02-Jan-2012
- i09:Dec-2011
0.00%
--0,00%
0.00%

Derednta Randy
Wlder Marcus
‘Forotto,; A!*;x_

09:Dec:2011

44599

144599

8000

8000

$0:00

‘Powers; Megan

_Other

15-Dec—2011 ’15—Dec-2011 IS-Dee-

fMamnez, 7 oshua :

. 10-Dec-2011
2011 15-Dec-2011’%

44614

7523500

823500

Arndt, David

- Drésser

R Palmer, *Enc J

10 00% o

27-De" “611
50.00%
50.00%

19 Dec-201 Iw

ru;'&;;iif/ o

860007

Tomo vt

Wall

o 21-Dec-2011
27-Dec-2011.

27-Dec-201 ) R

44731

.$0:00

27-Dec-2011 Ryah Responsible

Pavlick, Crystal

‘Furniture - Wood

28-Dec-2011

. 44795 -

‘ $000 .

$0.00-

USC Schiol: of Medicine - Pulronary.

- Glass

3

- Other

' 29—Dec—201 1. :
’ ‘fiBerglund Noaha Coeel

O 00%

29-Dec-2011 -+

29-Dec-2011 N

29-Dec-201 1 :

44818

, 448 18, :

©g0o0

- $0.00)

4

The. mformat:on dlsplaycd -reflects the most currem state of the data Bold dates mdxcate acnvnty thhm the selected date fange,. :
Contents of ths pagc arc propcrty of TWO MEN AND‘A TRUCK® They a.re conﬂdentlal Trade Sccrets“ not 16 bc shared wnh anyone outsxde ofll‘MT



Béjirininig Dae:
Ending Date}

Wednesday June l~ 2011

Pageiterie

{Cistomer™ "

: ‘,‘I:temf, L

_ Date

Daté Claun Date A

| Contact Date [Contact Note

'Team_yMembei'v“r' %

Date: ‘Aéfual Date“ o

Staley, Kevm

Television .

‘:23 Jan-2012 09 Feb-2012 23‘Jan-2012 23—Jan-2012‘ -

OOO% :

44982

$150.00.

iS00

Simmons, Rhoda

-Chair,

©21dand012
23-Jan-2012'09-Feb-2012 23-Jan:2012:09-Feb-2012.

Mmes Roddenck 100 00%

©$50:00

83000

Hill; Kristin

Wall. -

"Leaphan, Tellas
‘Beny. Ronald

, KR Feb-2012
09-Feb-2012 109-Feb:2012:
T 50.00%
50, 00%,‘- j

09—Feb-2012

- $8000° -

$130:00

Sasko; Teff

Furniture - Wood'

j 09: Feb-zolz;f L

. Russell Wllham

33 00%

©s000

. Behrens; Rose e
‘ - ‘ “06:Reb-2012. 45167 - '$50:000  '$265:00 -
 Furniture - Wood: ,os-Mar-zon27-Mar-201205-Mar-201227-Mar-2012;' o e
‘ Guess, | Leon T . 50 00%:

. Shaw, Tioy :

“:Clii'ha'éabjﬁiét

iJohnson, Rodnell
‘Palmer, EricJ

06-Feb-2012 - -45164

09—Feb-2012 09 Feb-2012 09-Feb-2012t09-Feb—2012
" 0. 00%
O 00%

50,00

l 'v»":f$l.5 O.QO e

- Weck, Margaret

Sofa

07 Feb—2012‘ :

13-Feb-2012 13‘ ] 'eb-2012

45176

fsl’ob?.'OOﬁ. _

- 5000




g

Two Men andf Truck/ Greater:Columbxa ‘ L R
: Damages,Actlvity‘;Report“} ' o ‘ Page3dofis. -

Beginning Date: Wednesday June 1;2011
“Ending-Date:. - .‘Monday June 18 2012 , .
Cuoomer ———— — T T T T

~ ::.foﬁ“ﬂﬂwimbuﬂi:; T
- Date: T Nuiriber - Estunaie T = Achial

“dob . - L

; ‘ | Open. Close Esnmate* i
Cltem T oL - Date Date AmtDate

T L : TeamMember o
[ Contact Date lContact Note Mﬂ _

Claun Date :Est Datex Actual Date* -

Raber, Kunberly ,

o Casi 5000 3000

T TR L S
' C 09 Feb—2012 45519'51 7850000

Door © 13-Feb-2012 - 13-Feb-2012.
- . Guiess, Leon S 100:00%.

Holiday Builders o ' i o
. - 10-Feb2012. 45310 $100.00- ’$0.00-
Flooring - Wood . 05-Mar-2012 05:Mar-2012. ; T
' ‘McCrea, Crmshaw , 50,00% -
’McGee,,Louls ‘ B 50 00%

‘ Renfroe,Katy _ S LT e B
I : . *ll-Feb—ZOlZ | 45225 $100:00% 810 )
01228—Mar-201205-Mar—2012OS-Mar-2012. ‘ T S
: I 50.00% S . o B
, Eric 5000% A - S RS
Halkothz Chns : : S e TR T
' Lo - Feb-zolz, 45267 -$200:00:

Televxs:on

: ;Dir'iiﬁg‘Tabl'é s ‘05:Mar:2012, . - 05-Mar-2012
' ‘Smlth,«Lemuel E 33.00% ¢

: ) . 33 00%

, Hmnant, Raymond R S 33 00%

Whan George ' I , ', o . L ‘ o V U
' . ‘ , 17-Feb-20 1 2. 45272 $100:00 -$100:00
Fumxture Upholstery 05—Mar-201227-Mar-201205 Mar—201227-Mar~2012\ . o I

17-Febi20i2-
Chma ‘Cabi met

_The mformatuon dlsplaycd reﬁects Lhc most cun‘ent state of th" data:. Bold ‘dates. mdxcate aclmty wnhm lhe selected da e ;
Contents of thls page are. property ofTWO MEN AND A TRUCK@* y.are. conﬁdentlal Trade Secrets not to be sharcd thh anyonc outside of TMT

Actual Iﬁsﬁrﬁnce Vendor " Vendor. || -



] Begmmng Date
Ending Date: -

Wednesday June 1, 2011.

Damages Actwnty Report :
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Certificate of Counsel

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

July 9, 2013 B. “Trey” ¥IcLeod, I11
Post Offig€ Box 8597
Columbia, SC 29202
(803) 737-2666
legal@dew.sc.gov
Attorney for Appellant
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