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' BEFORE THE SOUTH CAROLINA WORKERS’ COM]’ENSATION
COMMISSION

WCC FILE No. 1104303

Kerry Levi, ‘ )
Employee/Clalmant )
)
. )
V5. | )
%
Northem Anderson Courty EMS ) DECISION AND ORDER
)
And ).
Yy -
Berkshire Hathaway Homestate Co. )
' Carmier, )
)
Defendants. )
)
DATE OF HEARING: Hearing held in Greenville, SC on' Jarmary 3, 2012
APPEARANCES: Claimant appeared and represented by Michael

Harr, Esquire of Greenville, South Carolina

Defendants represented by David Keller, Esqu:re of
- Greenville, South Carolma ‘

PURPOSE OF THE HEARING: To determine all issues as set forth in the

Defendant's Motion to Dismiss.
COMMISSIONER: : - Commissioner Avery B. Wilkerson .
FILED: - Tanuary 20, 2012




STIPULATIONS

“The parties stifulated at the hearing to the following:

1. Noﬁ&‘of ﬂ1e hearing was timely and properly served upon all parties of
mtcrest \

2, | The South Caro]iha Woﬂce.rs’ Compensation Commission has jurisdiction
'over this claim.

3. Vénue is propér in Greenville County.

4‘. | Claimant’s average weekly wage is $441.09 mt‘h a corresponding ,
compeﬁsatiorffate of $294.07. |

5. Claimant suffered a compensable injury in the course and scope o‘fh&
ernployment on March 10, 2011 and March 29, 2011

‘A.P.A. SUMBISSIONS

¥

Pursuant to the South Carolma A.dmim'stmﬁve Procedures Act and Regulatons of the |
South Carolina Workers’ Compens'a'ﬁo’n' Commission, the following records and
documents were submitted nto evidence. o

/ 1. Center for Health & Occupational Services dated 03/15/11 - 05/23/11,

pages 1-12. | |
2. SE Neurosurgical & Spine Insfituts dated 05/06/11- 09/21/11, pages 13-20.

CLAIMANT'S EXHIBITS

EXHIBIT #1 Letter from Allstate Insurarice to Ms. Levi dated 04/{0/11
EXHIBIT #2 Letter from Allstate Insurance to Dick James Law Firm dated 12/29/11
EXHIBIT #3 Letter from Allstate Insurance to Dick James Law Form dated 05-09-11

(3>
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DEFENDANT’S APA SUBMISSION -

Dr. Stacey Newsorn dated 03-22-11- 05/23/11 pages 1-8.

Doctors Care dated 03/ 10/ 11, pages 9-12

Dr. Tmothy McHenry dated 04/27/ 11-06/1 08/ 11, pages 13-19
SCDOT Accident Report page 20

Allstate Proof of Peymeni to Clazmant dated’ 09/09/11.pages 21-22
Formm 20 pages 23 | | d |

Form 18 ﬁ'om Fﬂe No.: 1104303 dai:ed 08/3 1/11 page 24

10 Tnal Memorandum dated 12/20/11 pagcs 25-28. o

STATEM:ENT OF THE CASE

Defendants ﬁled a Motion to DISIDlSS Clmmant’s claim for date of acmdent of

: March 29 20 11 in which Claimant injured her back agam when she was in an ambu]ance
driven by & co- employee Josh Thomas, and sheand J osh Thomas were reer ended by
another driver: Defendants clam:l this acm.deni severely aggravated Claimant’s pre-
existing condition from her earlier i injury in the March 10, 201 1 worked related accident

 where Claimant injured het back while lifting a patient. Defendants claim that Claimant ~

had selected her remedy in her automobﬂe accident claim of March 29, 2011 when she

accepted $550.00 from Allstate Insurance the habﬂlty carrier for the veh:cle that struck. - -~ ¢

the ambulance in which she was rding.

FINDINGS OF FACT

IT IS FOUND AS FACT'
That the’ pa:hf:s to ﬂ:us proceedmg are subJect o and bmmd by the provmons :
of .the South Camhna Workers”. Compensahon Act, as amended, with
Noﬁhem Andersen Cmmt'y”EMS, as the employer, Bcrkshire Haﬂxaway

Homestate Company as the carrier, and the Claimant as the employee.




2. The South Carolina Woﬂcers’ Compensation Commission has jurisdiction to
hear the Claimant’s claim for benefits.

3 Venue in Greenville County is propcr

4. Notice of the hearing was timely and properly served upon all pa:tles of
imterest.

.5 Claimant’s stipulated average weekly wage is $441.09 WlTh a .corresponding
" compensation rate of $29'4.07. :

6.  Claimant suffered 2 aompensable injury i fhe. couse and.scope of her
employment cn March 10 2011 while lifting a patlent while Wox:hng as an |
EMS and Mamh 29, 2011 When the ambulance she was dding in as an EMS

"was rear-ended

N v

CONCLUSIONS OF LAW

" Under Section 42-1- 160 the Defendants are subject o thc provnsum of the South
Carohna Workers Compensatlon Act. .
1. Under Section 42-1-130, the Claimant was a covered employee.
2. Under Secﬁon 42-1-140, the émpi(‘;yg;.éyas a coveréci émpl"oyer.
3. Under Se-cﬁon 42-3-15, there was o employee/employer relationship.
4 Under Section 42-3-180, ﬂ'us Commission has jursdiction over the parties to
hear the issues herein. | | »
5. Under Section 42- 17-20, verme in Greenvill, 5.C. was propeQ and stipulated.

Under Regulation 67-607, notice of the hearing was properly served.




ORDER
NOW, THEREFQRE, ITIS ORDERED:that based upon the evidence presen&d
to me in each party’s bﬁeﬁ I determine that the Claimant did not select a remedy and was
only compensated by A]lstate for her pain and suffering and the Defendant’s would sti]l
be able to mamtam a lien for any medmal treatment causelly related to the accident of

March 29, 2011.

' ITIS FURTHER ORDERED that a hearing will be set on Defendant’s Form 21 to
determine if the Claimant has reached maximurn medical improvement or whether she is
entifled to further medical treatment at'a time convenient to all parties.

" 1T IS SO ORDERED.

SOUTH CAROLINA WORKERS’
COMPENSATION COMMISSION

Comk{sswnM Wﬂkexson Jr.

CERTIFICATE OF SERVICE




APPELLATE PANEL

DECISION AND ORDER
OF THE
SOUTH CAROLINA WORKERS® COMPENSATION COMMISSION
WCC FILE NO. 1104303 & WCC FILE NO. 1104304

KERRY LEVI, ' EMPLOYEE,

CLAIMANT/RESPONDENT,

V.
NORTHERN ANDBRSE)N COUNTY EMS,‘ L _ EMPLOYER,
BERKSHIRE HATHAWAY HOMESTATE INSURANCE COMPANY, ' CARRIER,"
DEFENDANTS/APPELLANTS.

Appellant Panel Review held in Columb:a
South Caroling on May 22, 2012 per notices
timely and properly served on all parties of interest.
Appellate Panel Decision and Order filed

fn ,2012.

APPEARANCES:

Claimant/Respondent represented by
- Chadwick D. Pye, Esq. of Spartanburg, South Carolina

Defendants, Appellants represented by
David Hill Keller, Esq. of Greenville, South Carolina
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STATEMENT OF THE CASE

This matter comes before the Full South Caroliﬁa Workers’ Compensation

Commission based on the petition of the Defendants, aépcaling the order of Commissioner

Avery B. Wilkerson, Jr. dated January 20, 2012. The Defendants had filed a motion to

dismiss based on election of remedy and had also filed a Form 21 to request a stop payment

of temporary total disability compensation. The Order of Commissioner Wilkerson, on

appeal, was directed to the motion only.

Commissioner Wilkerson determined that the Claimant had not elected her remedy by -

seitling her third party claim with Allstate Insurance Company. =

In his Order, . Comtnissioner Wilkerson madé the following findings of fact,

conclusions of law and order:

FINDINGS OF FACT

IT IS FOUND AS FACT:

1.

1919903,

That the parties to this proceeding are subject to and bound by the provisions

 of the South Carolina Workers’ Compensation Act, as amended, with Northern

Anderson County EMS, as the employer, Berkshire Hathaway Homestate
Company as the carrier, and the Claimant as the émployee.
The South Carolina Workers' Compensation Commission has jurisdiction to

hear the Claimant’s claim for benefits.

Venue in Greenville County is propet.,

" Notice of the hearing was timely and properly served upon all parties of

interest.



Claimant’s stipulated average weekly wage is $441.09 w1th a corresponding
compensation zate of $294.07.
Claimant suffered a compensable injury in the course and scope of her

" employment on March 10, 2011 while lifting a patient while working as an

EMS and March 29, 2011 when the ambulance she was riding in as an EMS

- was rear-ended.

CONCLUSIONS OF LAW

Under Section 42-1-160, the Defendants are subject to the provision of the South

Carolina Workers’ Compensation Act.

L

Under Section 42-1-160, the Defendants are subject to the provision of the
South Carolina Workers” Compensation Act.

Under Sectior 42-1-130, the Claimant was a-éovered émpioyee.

Under Section 42—3-15, there was an employee/employer relationship.

Under Section 42-3-180, this Commission has jurisdiction over the parties to

hear the issues herein,

‘Under Section 42-17-20, venue in Greenville S.C. was proper and stipulated.

Under Regulation 67-607, notice of the hearing was properly served.

ORDER

NOW, THEREFORE, IT IS ORDERED that based upon the evidence presented to

me in each party’s brief, ] determine that the Claimant did not select a remedy and was only

compensated by Allstate for her pain and suffering and the Defendant’s would still be able to

maintain a lien for any medical treatment causally related to the accident of March 29, 2011,

1919903.1




‘IT IS FURTHER ORDERED that a hearing will be set on De;fendant’s Form 21 to
determine if the Claﬁmant has ;'eached mmﬁmwn medical improvement or whether she is
entitled to further medical treatment at a time conveniéﬁt to all parties.

Oral Argument was held before a three me@ber panel of the South Carolina Workers®
Compensation Commission on Defendants’ appeal on May 22, 2012 in Columbia. Since that
tkne the panel has consideréd the arguments of the parties, the briefs and the ﬁlé of the South
. Carolina Workers® Compensation Coramission include all APA Submissions. After
review, the panel unanimously reversed the Order of Commissioner Witkerson.

According the file and APA Submissions, the Claimant hgd two injuries. A'I__'h'e
Claimant’s first injury occurred on ot about M_arch, 10, '201'1. | She: waé working as a
pafa&iédic for Northern Anderson County EMS when she was moving a large patient frém a
bed to a wheelchair. She and another paramedic were uéiﬁg a sliding board o move the
patient. The patient started to fall from the board and Claimant grabbed the patient and felt a
“pop” in her back. The medical fccox‘ds indicate Claimant received a brief period of medical
tréatmmt from Doctors Care and Dr. Newsom at-the Greenville Memorial Hospital Center
for Health and Occupational Services. She was released b_ack to light duty and was réleaéed
fully by Dr. Newsom on March 22, 2011. |

On March 29, 2011, Claimant was in an ambulance driven by a co-employee, Josh’
Thomas, when she and Thomas were rear ended by another driver. This accident'se\?egjely
aggravated her preexisting condiﬁoh from her early injuty andy since th}a}: time, she has -
received ongoing medical cére, and treatrent as ou‘tlmed in the Commission’s file.

Through investigation, the Defendants subsequently determined the owner of the

\

vehicle which struck Thomas and the Claimant was Donald Proell. Mr. Proell was insured

1919903.1 ' - : . L\



by Allstafe Insurance Company. The Claimant settled with Allstate Insurance Company in
the amount of $550.00 on April 10, 201 1, and that check was cashed by the Claimant on
April 19?'2011. (APA p. 22). The Claimant niever filed any Forms with the South Carolina
Workers’ Compensation Commission or the carrier.and never advised the Commission, the
employer or the carrier of the setﬂemenﬁ |
VThe sole issue before the Commission is whether the acceptance of the $550.00
: .settlément on April 12, 2011 constitutes-an election of remedy under §42-1-560 and the case
law attendant thereto. o | |
. At oral argumeht,' the Claimant c.onceded that had she taken a settlement for the
a’utor_n_obiIe accident she would have elected her remedy. However, it was Claimant’s

contention that the claim was still open and that she had never settled the claim. Rather, she

urges the injuries she was compensated for by Allstate were not covered by Title 42 and A

Defendant’s are free t¢ seek additional recovery from A]Istate.j '

Itis the- contention of the Claimant because she did not settle her claim with Allstate

for anything invo]ﬁing the Workers’ Compensation accident,-someho“; her settlement does

. not affect the Defendants. However, this theory is not supported by the case law. Rather the
very purpose for the strict, bright line rule of South Carolina case was to protect the

Defendants’ lien and right to subrogation. The Defendants now 'have no right to collect

against Allstate without having to file a lawsuit against them in Circuit Court, and the

likelihood that such a lawsuit would be successful is unknown. Further, the Commission

notes that South Caroiina appellate cases state once a settlement occurs the Commission

loses subject matter jurisdiction.

1919503.t
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The file of the South Car'olina Workers’ Compensati§n Commission contains a letter
from Allstate noted as Claimant‘s exhibit 1 to the Claimant’s APA which states “as we
agreed, T will be~send.ing a check to yoﬁ and a separate letter in the amount of $550.00 for é
full and final settlement of your irijury ¢laim. Please understand that signing and cashing this
check settles your claim ﬁcﬁm the above accident...” The file further contains a letter dated
December 29, 2011 from Allstate to the Dick James Law Firm which states “this will

' conﬁﬁn that Allstate ﬁaid and Ms. Levi c;ashed, a settlement check for $550.00. This was for
pain ans (sic} suffering only with tﬁe understanding wé would pay for reasonable and related
medical bills,” It is a specific finding of the panel of ‘the Full Commission that the two
‘lettcr:_é, éubmitte;,d by the Clairriant he;rself, constitute sufficient broof‘,. by prepo:udemncé of

. the evidence, that Claimant did indeed settle her ;cléim and the setilement constituted an

election of remedies because the same was made (1) without following the notice provisions

of Title 42 and (2) was done without regard to the rights of the Defendants to be reimbursed

for indemnity benefits it has already paid to the Claimant and for additional indemnity -

benefits which she is seeking, even if additional medical benefits might be available to her.

The initial case involving election of remedy, decided under a previous statute was .~

Sﬁov v. Millwood Drug Store, Inc,, 235 SC 52, 109 8.B.2d 706 (1959). The statute in effect p
at thé time of the Stroy case had a similar provision to the -curreht staﬁﬁe qoncemiﬁg election
of remedy. The statute in 1958 specifically held the filing of a tort claim and the prosecuting
~ of that claim byi the employee, represented an election. ofj remedy. Important to the
construction of the current matter is the Court’s determination that a squlemént has the same -
effect és a trial because the seeking and collection of ;ny settlement without noiice'deprivcs

the Defendants of their subrogation rights against the thifd-party insurance carrier. -

1919303.1
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The Coutt, citing Professor Larson further stated “since the object of third-party -

statutes is to effect an equitable adjustmint of the rights of all the parties, it would defeat this
objective to allow the employge to demand compensation from the employer after having
destroyed the employer’s normal right to obtain reimbursement from'the third-party.” 109
SE2d @ 709.

While Commissionezj Wilkerson noted State Farm Company $tated they were still

liable for thé ‘medical portions for the claim, (Plaihtiﬁ's APA p. 15), nonetheless, the ‘

signature of the Claimant on the settlement from the insurence carrier bars any possibility of

further recovery for indemnity by Defendant’s. The Defendants paid the Claimant temporary

total disability compensation for ten months, The Claimant is currently claiming additional -
* temporary total disability compensation and significant permanency up to and including total

permanent disability. Because of the Claimant’s settlement of the third-party claim the

" Defendants have no opportunity to subrogate the indemnity portions of the claim against
State Farm.
| The other significant holding in‘Stroy is that the violation of the third-party statute
deprives the ‘South Carolina Workers® Compensation Commission. of jm-iédiction over the

claim,

Under the current statute, amended by the legislatﬁre in 1978, the Claimant has the |

. opportunity to seek a judgment against a third-party, seek a workers’® compensation award, or

proceed with both. §42-1-560. However, should the Claimant decide to proceed against

both the third-party and the Workers’ Compensation carrier, it is necessary for her to place .

the employer; carrier and Commission on notice of'a potential claim. §42-1-560(b). Further,

the employee may not settle the third-party claim without approval of the employer and

15199031
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carrier. §42-1-560 (f). The settlement of the third-party case ﬁitﬁout_ the proper notices and
‘consent' of the employer and carrier constitutes an élection of remédy. Fisher v. SCD@,‘
277 SC 573, 291 SEZQ 200 (1982); Kimmer v. Murata of America, Inc.,, 372 SC 39, 640
SE2d 507 (Ct. App. 2006), cert. den. 10/18/2007, |

In the Ei_sie_r case the Claimant, Bluette Fisher was injured at Sears Roebuck while

shopping for clothing for her employer, the Department of Mental Retardation. The i mjunes

were completely admitted by Defendants the DMR and the South Carolina State Workers’ )

Compensatlon Fund.

\X’itﬁout the knowledgé of the employer, the carrier or the Workers? Compensaiion
.Commission, the Claimant settled with \Seatfs Roebuck. Justice Ness writing for the Court
affirmed the finding of the Single Commissioner, Full @mﬁission and Circuit Coutt ﬂxat the
failure of the Claimant to comply with the notice provisions of §42-1-560, consistent With
the Stroy holding, deprived the Workers’ Compensation Commissi@n of subject matter
* jurisdiction. | |
The Court unammously held §42-1-560 sets forth the terms and conditions which

st be met in order for the Claunant to maintain both a workers’ compensa’aon claim and a

liability claim at the samve.'tm‘lg. The Court further held while the code section does not

épeciﬁcaﬁy state the Claimant may not settle with the third-party - without the carrier’s
- consent, nonetheless “it is clear from a reading of a statute that the legislature did not intend
-for a claimant to settle his third-party case without reg?.rd ,té thg empldye;r’s right for
subrogation...and still maintain a workmen’s (sic) compenéation clai:ﬁ.” 291 SE2d @ 201.

The court further held the Claimant’s noncompliance with the statutory procedure and her

disregard of the rights and remedies of the carrier violated §42-1-560 and Stray. Therefore

" 19159001
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IV

she had elected her remedy.and waived any rights she may have had under the South

Carolina Workers' Compensation Act, Id. Justice Ness further cited the Stray case for the |

proposition that allowing an employee to accept compensation from the third-party tort
feasor without regard to the Defendants’ lien defeated the objectives of §42—I-560. The
Court speciﬁcally heid “Appellant’s noncompliance with the statﬁtory procedure and
disregard for the rights and rémedies of the carrier violates the spirit Vof the act, It is clear
Mrs. Fisher made an electién and has waived any rights she may have had under the South
Carolina Workmen’s (sic) Compensation Act.” 291 SE2d @ 201. |
’fhe Fisher case, of course, was a South Carolina Supreme Court case and it was cited

Adirecﬂy and confirmed in the Kimmer case. In Kimmer the Claimant was seriously injured

in an automobﬂe accident. He subsequently settled 'fqr the policy limit of the third-party
driver’s policy in the amount of $15,000.00. This settiement was undertaken without the
kndwledge, permission or consent of the employer and carrier and was unkndwn to the
Commission. The Single Commissioner and Full Commission dismissed Kimmer's cl;aim:
- for faili’:re to comply with the terms and pro'visions of §42-1-560. The Circuit Court reversed
and awarded the Claimant total and permanent disability givi;lg the»Defendant’s‘ a credit of

A $10,000.00, the actual amount of the settlement received by Kimmer. The Court reasoned

since it was giving a $10,000.00 credit to the employer and carrier, they had suffered no

prejudice.

.The Court of Appeals reversed and reinstated the’ determination of the Full .

Commission on several grounds. First, the Court held the settlement of a third-party claim -

without consent of the employer and carrier is a per se violation of §42-1-560 and resuits,

automatically, in an election of remedy. The Court specifically stated because Kimimer

1919903.) 7 . . N . O\
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resolved his third-party claim against the tort feésor without notice to Murata his actioxés '
resulted in an\é:lection of réxﬁedy. The Court specifically noted taking a settlement without
notice was cleariy forbidden by ij_i_s_l@, and any such settlement constituted an election of
rémedy on the part of the Claimant. The Court further held prejudice is not an issue under
§42-1-560. The Court reasoned prejudice cannot be an issue when the statute itself does not
mention prejudice, | .

Thé 'Court concluded in Kimmer “...that the settlement of the third-party claim
without ﬂotice to the employer and catrier bars a Workers’ Compensation action. We hold
that prejudice is NOT an element to be considered in regard to tﬁe, failure to give tile
' mandated statutory notice...” 640.SB2d @513-514.

HéWever, the Court also Speciﬁcally held prejudice is implicit andfassumed' within the
terms and prpvisions of the act when the employer 'and the carriér a're derfied the right to
participate in litigation -or cffect the full and final relea;‘ze of the _Claimant. ‘,The Carrier,
further, -f)y virtue of the Claimant’s settlemen; without notice has no opportunity to.
investigate whether thére are other assets or other poveragés available to the Claiﬁaant from
the third-ﬁérty. | | |

The Kimmer case cites three other South Carolina- Workers’ Compensation cases

which further support the election of remedy in a case such as this one. First, the Court cited

Johnson v. Pennsylvania Miflers Mut, Ins. Co., 292 SC 33, 354 SE2d 791 (Ct. App. 1987).
In lcmn_sog_, the Claimant prosecuted a case to a final .and‘ adverse conclusiqn.. Becz;ﬁse
neither the Single Commissioner nor the Full Conimissioﬁ had determined whether the notice
requirements .of §42-1-560 had been met the Court remanded the case back for such a

deterininaﬁon. : I;Iowevér, the Court noted if the notice and consent provisions of §42-1-560

1919503.2 - \D
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had not been coinplied with, then the Claimant would have elected his remedy under Fisher.

The Court further cited Hudson v. Townsend Saw Chain Co., 296 SC 17, 370 SE2d

' 104 (Ct. App. 1988), in which the Claimant also prosecuted the claim to a final adverse

conclusion, However, in Hudson the Commission had specifically found as a fact that the-

Claimant had not put employer and carrier on notice of the. third-party claim and the Court
hetd the Claimant had, therefore, elected his remedy undér Fisher. The Court aLso rioted‘ in
Hudson, had the Claimant settled the case during the litigation process without notice and
consent, the Supreme Court’s holding in Fisher would have also barred him from pursuing a
Workers' Compensation claim thereafter.

~ Another South Carolina Supreme Court case decided in a different context,
nonetheless affirms the importance of notice as it relates to cléction of remedy. .In the case of
Talley v. John-Mansville Sales Cbgg., 285 SC ii’?, 328 SE2d 621 (1985), the Court held it
- could not carve out an exception to the election of remedy in the statute as this was a matter -
for the legislatt;re. In Talley, a group of asbestos " plaintiffs found themsclves in a
predicament caused by two different stétutes‘ It 'was necessary for the asbestos blaintiffs to
file claims within the statute of Himitations in Cireuit Court. Howev'ef, because tﬁey sufféred
no disability undex; Chapter 11 of Title 42, th;:y could not file a Workers’ Compensation
claim. The Court would not aliow tﬁem to put the empioyer and Workers’ Comﬁensation
carrier oﬁ notice because there was 1o current Workers® Compensation claim. Because the .
Court would not carve out an exception to the notice requiremgnt it ordered that the
Defeﬁdimts be allowed to file their claims in Cir‘cﬁit Court wim.the claims being held in
abeyance and staﬂ'ed until sx;\ch time as tﬁey could put the Workers’ Compensation carrier on

notice pursuant to the terms of the statute, (Within 30 days of the commencement thereof).

1919503.1 : W
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Pinally, the most recent case in this line of cases is Callzhan v, Beaufort County

chool District, 375 SC 92, 651 SE2d 311 (2007). In Callahan the Court did not directly

. School Distriot,

address the issue currently before the Commission. However, the Supreme Court cited
Fisher as good law. The Clalmant in Callahan filed suit in State Court and then removed
the case to Federal Court. However, m the interim the. Claxmant voluntarily. chsmxsscd her
third-party suit pursuant to Rule 41 FRCP. The Court held that a voluntarily dxsmlssal leaves
th§ situation as though no suit had ever been vﬁled.}

‘The Court, therefore, allowed the Claimant to go forward with her third-party claim
because of the volun.tary non-suit. The Court, ndnetheless, held speciﬁ_cally that the not_ice'
provisions of §42-1-560 “must be; strictly followed in order for a claimant to preserve her .

right to proceed against both the employer and the third-party.” 651 SE2d @ 314. This is,
\ Lo L :

precisely the Holding of Fisher and Kimmer. ‘

It is undisputed that the Claimant settled her thitd party case with State Farm
Insyrance Company on or about April 12, 2011 ; some two weeks after her accide;ht. If is
further uridisputed that she did not follow the notice rt;quirements of §42-1-560. The case
law, cited hereinabovs -is unqﬁestionably clear thé.t the Cllaimarrxt’s action constitu-tes ‘an
election of remedy. 'I'hefe has ﬁever been a holding to the contrary in South Carolina and as
recently as 2006 the Court confirmed that the notice provisions of §42-1-560 “must be
stnctly followed in ‘order for a Claimant to preserve her right to proceed agamst both the
employer and the third party.” Kimmer.

The Claunant also alleges that her injuries are not due to the motor vehicle accxdent of

March 29 2011 but rather were due to a prevmus admitted injury which occurred on or

\L
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about March 10, 2011. The medical records submi&ed by the parties, however, do not
support this contention. |

The Claimant was originally injured on March 10, 2011 while lifting a patient. The
Claimant was seen at Doctors Care and was eventually referred to Dr. Stacey Newsém at the
Center For Health & Occupahonal Services. By March 22, 2011 the Claimant had fully
recovered from her Lfting injury, The medical records state spec1ﬁcally that the Claimant
“denies any pain today.” (Defendants APA p. 1), She further denied any symptoms upon
straight leg‘raising. (Defendants APA p. '1). The Claimant furtber indicated that she had
bmfses and scratches on her upper extrehﬁties becaﬁse she had been working in her yard.
(Defendants APA p. 1). |

Dr. Newsom fully released the Claimant or; March 22, 2011 to return to Qork without
restrictions. (Defendants APA p. 1), | “

‘The Claimant suffered the current injury on March 29, 2011 when she was struck and

rear ended while riding in an ambulance with a coworker, Josh Thomas. Dr. Newsom saw

the Claimant on March 31, 2011 and indicated she was seeing the Claimant “due to a new -

injury.” (Defendants APA p. 2). The doctor further noted the history of the accident, the

C!ai\maﬁt being a restrained passenger in an embulance which was struck from behind. The

doctor noted "the Claimant “reports hé.‘}hlg increased parenthesié in the right leg.”
(Defendaiits APA p. 2).

D‘. Newsot further noted the Claimant had suffered an exacerbation of a 1um8ar
herniated disc and leg parenthésis “after MVA.” (Defendants APA p..2). The doctor further
referred her to physical therapy and allowed her to return to light duty on March 31, 2011
with a 20 pound weight restriction. On Aprii 14, 2011 the Claimant had not improved and

2
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Dr. Newsom recommended a neuroiogicai consult, (Defendants APA p. 3). The doctor
further noted on April 14, 201_1 that the Claimant’s diggnosis was “lumbar HNP exacerbated
by recent .MVA.” (Defendants APA p. 4). On April 26, 2011 Dr. Newsom rcpprted the -
Claimant was improved but that a record scarc!:g indicated she wé:s abusing prescription drugs
and obtaining controlled substances from multiple providers and phammaciesT - (Defendanf:s
APA p.'5). Dr. Newsom dismissed the Claimant on.May 3, 2011 té return to work with
restrictions and further advised ﬁer to follow up,with a neurosurgi@l cénsult. On May 23,
2011 the Clgimant was seén again and at tha£ time Dr. Ncwsém had obtained records from ‘
Dr. James Taylor from Mazch 5, 261 1, five days before her first ,a-ccident and that she had, on -
mﬁltiple occasions, requested narcotic medicaﬁon. _’ (Defeédants'AP;& p. 7).. After the d(;ctor '
advised Claimant they would no Ioﬁger provide her with narcotié:medicétiéhs, tﬁe ‘Claimant
asked for Lortab. and sleeping ‘pills. (befendanis APA p. 7) .. The Aoctor further had
obtained a medical record from Mountain View Family Practice that Claimant had adv‘ise‘d
the doctor at Mo_unta'm View that she nceded Oxycodone for pain. .It appears. from the -

doctor*s note the Claixhant walked ‘out of the office in dngust because Dr. Newsom would

e

not prbvide her with additional prescriptic;ns. V(Defer;_dants AfA p. 7). Dr. ﬁéwsbm also
referred the Claimant to & drug addictiod assessment program and advised her that any pain
management would have to be done through the: néﬁrosurgeon, Dr. McHénry. (Defendants
APA P '7). | | |

The Claimant’s néurosurgeon, Dr, '_I"imothy McHenry first saw Claima;xt ;m April 27,
2011 approximatefy one month after the .sec_ond accident. At that time Dr. McHenry noted
the Claimant had positiye straight 1ég raising and parenthesis down her leg. ’I‘]-)le

Commission will recall when the Claimant was released from Dr. Newsom before the second’

A,
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accident she had negative straight leg raising, (Defendants APA p. 17). Dr. McHenry’s
diagnosis was a displaced lumbar intervert disc after the motor vehicle accident. Dr.
McHenry's partner, Dr. Charles Kanos saw the Claimant on June 8, 2011. The Claimant did
not tell Dr. Kanos of the second injury/motor vehicle accident, but did indicate she improvea
" and returned to work before her back started hurting again. (Defendants APA p. 18).

Dr. McHenry subsequehtiy performed a surg'icai prdcedure on the Claifnant and
released her on July 22, 2011 with.a 13% impairment to the back. ‘However, based on the
medicgl records, the Claimant’ s contention that\aﬁ of her current symptoms and surgery are

| due to the original injury of March 1{0,'.2011 are not supported. In fact, the record is clear the
Claimant improved, retutned to filll duty and then suffered a herniated disc with nerve root
impingément after the moator vehicle acciden;.

Based on the evidence in the record are the following FINDINGS OF FACT:

1. That the Claimant suffered an admitted injury by accident to her lower back ‘

oceurring on or about March 10, 2011 when she was lifting a patient.
2: . That, thereafter, the Defendants provided medical care and treatment-to the
Claimant at the hands of the medical providers, aforesaid. |

3. | That the Claimant was released to full dutj( without resfriction on March 22,
2011. |
| 4, That the Claimant returned to work without_restrictibns upon the release of Dr.

Newsom.

S.  That the Claimant suffered a secdnd injury by ‘accident involving a motor
vehicle accident, occurring on or about March 29, 2011 when she was struck and rear ended

while riding in an ambulance.

1919903.1
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, | 6. That the Claimant was re—seén by Dr. Newsom fo-r & new injury involving a
ruptured disc,

7. Thaé the Clairﬁant’s current period-of disability is due solely to' the motor
vehicle accident of March 29, 2011.

8. That on or about April ‘10, 2011 the Claimant s;ettled her. claim for injuries
sustained in the motor vehicle éccident"@ith Allstate Insurance Company in the amount of
$55000,

9. That the $550.00 paymefxt was for full and final settlement of Claimant’s
personal injury ciaim, pursuant to the Jetter of Aﬁril 10, 201 1‘. | |
10. 'rThat the Claimant cashed the setile'ment;..c-hcck pursnant to Allstate’s letter of
April 10,2011, | |
i_l. " That the Claimant did not notify the employer, the carrier, or the Workers’
Compensation Commission .of the seitlement of her third party claim pursuant to the terms
and provisions of §42-1-560. o
12.  That the Defendants only discovered .the settlement during Claimant;s
deposition testimony. . ) |
| 13,  That the payment of $550.00 to the Claimant without»following t.he‘ notice
' requirements of Title 42 constitutes an election of ’remedy under §42-1-560 and the case law,
cited hereinabove.
14, That»vthé Claimant’s actions in violation of §42-1-560 constiﬁxte ﬂof only an

election of remedy, but deprive the Commission of jurisdiction over the claim.

CONCLUSIONS OF LAW

\W
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L. That the parties to this action, Kerry Le;'i, employee, claimént and Northern
Anderson County EMS, employer and Berkshire Hathaway Homestate Insurance Compariy,
are sx_ibjet:t to and bound by the terms and prdvisions of Title 42 of thé South Carolina Code
df iﬁaws Annotated. | A

2. That pursuant to §42-1-160, the Claimant suffered an admitted {ajury to her
lower back occurting on or about March 10, 2011 while lifting a patient.

3. That pursﬁant to §42-1-160, the Claimant achieved maximum medical
improvement and was released without permanency or permanent restrictions on March 22,
2011.

4, That pursuant to §42-1-160, the Claimant suffered her current injury in a
motor vehicle accident occutring on or about March 29, 201 1.'

5. That pursuant to §42-15-60 and §42-9-10, the Claimants curreﬁt period of
disability is related solely to the injury-of March 29, 2011.

6. §42-1-560 contains the terms, provisions and rgquirementé for the resolution.
of.third party claims under Title 42. - ‘

7. That pursuant to §42-i-5 60, the Claimant may not settle her ‘thirld party claim
without the filing of.the Forms and/or Notices specified by the Coramission and placing the
employer, carrier, and Workers® Compensation Commission on notice of the settiement,

8. That pursuant to §42-1-560, the Defendants have a right to participate in all
aspects of the third pa&y claim, and the Claimant maintains the statutory duty to protect the
lien of the Defendants. o »

| 9. That pursuant to §42—1-560, the Claimant accepted a settlement in the amount

of $550.00 from Allstate Insurance Corhpany without the requisite notifications.
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10.  That pursuant to §42-1-560 and the case law cited herein, such payment by

Allstate and acceptance by the Claimant constitutes an election of remedy.

11.  That upon acceptance of the settlement without the réquisite notices to the

I_)efendants, the Claimant’s election of remedy deprives the Workers’ Compensation

Commission a further jurisdiction over the claim. Stroy; Fisher.

ORDER

For the reasons stated hereinabove, it is therefore ordered that the claim to benefits of

Kerry Levi is dismissed, with prejudice, due to an election of , remedy and the Defendants

may immediately cease all benefits under Title 42.

- “CERTIRIGATE OF batvice
. ;’grs, is Y0'certfy that the undersigned-has this date
:~p aff; s::si 'Jg’}fﬁ order in he above entitled action ‘upon alf
rPa’Hes 1o UisTcauge by depasiting a copy Hereof -
! {Sﬁfta_ée paid, inthe ynﬁed State maii a?c;‘fesrsee?ro
heatigsney s afforieys for said parties.

KA v

inistrative Assisiafit :
AdmIRISHaIVE ASSIian: to the Commissioner -
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Commissioner T. Scott Beck, Chairman

Commissioner Andréa C. Roche

Commissioner Melsdy 1. J amds
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The South @arn[ina Court of %’[ppeals«'

Kerry Levi, Appellant,
V.

Northern Anderson County EMS, and Berkshire
Hathaway Homestate Insurance Company, Respondent.

Appellate Case No. 2012-212631

' ORDER

After careful consideration of the parties' ﬁlihgs Appellant's motion to stay this
appeal while a thnd—pa1ty suit is pending is denied.

(- vuéwm“’f/ '

~ ¥V ROR THE COURT

Columbia, South Carglina' .A“ m _
SN lsle

cc:

John S. Nlchols

David Hill Keller

Blake Alexander Hewitt
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WCC File #: 10117_09
Carrler File #: 55002883
Carrler Code #: 1034
Employer FEIN #: 57-0868164

South Carolina Workers' Compensation Commission
1612 Marion Street e Post Office Box 1715

Columbia, South Carolina 29202-1715

(803) 737-5723

WWW.WCC.5C.gOV .
Claimant's Name: Kerry Deanna Levi : SSN:. : Employer's Name: Northern Anderson Count}" EMS
Address: Address: _ 10703 Anderson Rd,
City: _Laurens State: _SC_ Zip: Cly: _Easley State: SC  Zip: 29640
Home Phone: - " Cell Phone: Insurance Carrier:  Comhusker Casualty Company
Preparer's Name:  Michae! A, Hart ) Law Firm:  The Dick James Law Firm . - Preparer’s Phone #:  (864) 298-0000

Camplete each information blank. To requesta hearing, check Box 13b, indicate the kinds of benefits claimed by checking the bax(es) at
Lines 6, 7, 8, and 9, and file this form in duplicate.

A claim for workers’ compensation benefits is made based on the following grounds: Date of lnjury or Illness: _3/10/2011
X Injury [ Hiness [J Repetitive Trauma S
1a, -The claimant sustained an injury to back (Part(s) of Body In}ured) on [10[2911 {Month/Day/Year) In Gceenvlll county, state of SC.
Body part(s) affected are: Back. o — :
ib.  Brefly describe how the accident eccurred. Clalmant injured her back whlle hfhng a Qatlen; U\A

Both the dalmant and the employer were subject to the South Carolina Workers' Compensatlon Act at the time of injury.

The relatlunship of employer and employee existed at the time of Injury.

Al the time of the lnjury the clalmant was performing services+arising out of and in the course of employment L
. Notice of the accidental Injury was glven to the Employer an 3/10/2011 (Montiyoay/Year) ln the followlng manner:

Verbal to Supervisor, Gary Lell. - - B
K s Due ta injury, the claimant is in need of (check one):
. [0 (a) medical examination and treatment for: ) L
[ (b) additional medical examination and treatment for: Back.

vor oo

et

® 7. . Dueto Injury, the claimant requests temporary total disability benefits because of lost compensable time from work and wages for the period of:
18D : : . . »

R s Due to the injury, the Claimant has permahent disabllity of the following nature and extent (check one): - . ' ' 4
[ (1) General Disability: DTol [ (2) Spedfic Disablity: [ Total ‘ ‘
1 (3) Wage Loss [ Partial K Partial .

0 o Due to the injury, the Clanmant has a serious baodily dlsﬁgurement consisting of: '

: 18D
10a. IAt the time of the Injury, the Clalmant was ‘pald weekly wages of § _LL and demands accounting of days worked and wages earned as provided by

aw. .

10b. Give names and addresses of all employers for whom the Claimant has worked smce the date of the accident: .

"11a. * Further grbunds or unusuel aspects of claim: TBD

11b.  List names and addresses of all phyan.ans'or other medical specialists who have seen or treated the Gialmant as a result of the accident:
Doctors Care- 6704 White Horse Road. Greenville, SC 29611. Greenville Hospltal- 701 Grove Road. Greenville, SC 29605. Mcuntaln View Family
Practice- 398 The Parkway. Greer, 5C 29650. Center for Occupational Health- 1020 Grove Rd. Greenville, SC 29605. :

1ic.  To the best of your knowledge, did you have aEyg anent d|sablllty7 NO

- - If yes, describe: SE’X 7@
12. " Appropriate benefits as provided in the Act r e“above groun'ﬂ' % the wdrkers Compensatsun Commlssuon may direct as just and
proper.
B 13a. Iam filing a claim. [ am not requestmg a hearmﬁ 'a}:;t)gs 5Jn-|e0
O 13b. 1am requesting a hearing. A $25 feeis requlbed

ivi