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'STATEMENT OF THE ISSUE ON APPEAL,

L ..WHETHER' THE LOWER COURT ERRED IN GRANTING A MOTION

‘TO DISMISS APPELLANT’S APPEAL FROM THE PROBATE COURT

~'TO THE ' CIRCUIT COURT FOR -LACK OF APPELLATE
JURISDICTION WHEN THE NOTICE OF APPEAL WAS TIMELY
RECEIVED BY THE PROBATE COURT AND OPPOSING COUNSEL .
AND TIMELY DELIVERED TO THE POST OFFICE. BOX
- DESIGNATED BY THE CLERK OF THE CIRCUIT COURT?.



STATEMENT OF THE CASE

On August 28, 2012 The Honorable Waldo Maring, Probate Court Judge for
Georgetown County, issued an Order ruling that the Respondent Carolyn Deas was the
surviving spouse and had prlority for appomtment as Personal Representatwe of the Estate
of Wil]ie Rogers Deas. ,(Order of Judge Maring filed August 28, 2002) [R., pp. 1 — 11].

On September 6, 2012 Appellant’s 'counsel placed a certified letter and Notice-of
Appeal in the United' States mail, addre’.ssed to the Circuit Court, Probate' Court, and
. opposing counsel. (Hearing.Exhibits A, B, and O) [R., pp. 36 — 38]. Tlie,'Notice of Intent to
Appeal was received and sigried for by the Probate Court on September 7, 2012 and by '
opposing counSel on September 170, 2012. _(Hearing Exbibit‘s D and E) (R.,' p. 42]. The
certiﬁed letter was not delivered to the physical address of the Clerk’s Office as requested _
but was diverted to a post office box designated by the Clerk of the Circuit Court at 9:45

a.m. on September 10, 2012. (Hearing Exhibit F) (R., p. 43]. The Clerk of Court did not .
| pick up tlie certified letter and Notice of Intent to Appeal-, however, until the next day on,
September 11, 2012, :and thereafter did not stamp the -Notice of Appeal as having been
received until three (3) days later on September 14, 2012. (Hearing Exhibit_lé) [R., p. 36l.

On November 15, 2012 the Respondent’s counsel filed a Motion to Dismiss on the
. grounds the Notice of Intent to Appeal had not been t1me1y filed and, therefore the Circuit
Court lacked appellate jurisdiction of the appeal. (Motion to D1sm1ss dated 11/15/ 12) .

(R., pp. 28 — 33] On February 26, 2013 the Honorable Benjamm H. Culbertson issued an-
Order granting the Motion to Dismiss. (Order of Judge Culbertson dated 2/26/ 13)

[R., p. 22]. . | _ | _ | .

_Cn-March 113, 2013 Appellant filed Notice of Appeal to this Honorable Courtand this

appeal follows.



FAC’i‘S

The depedent%, Willie Rogers Déés, _died as’ a rés‘ﬁlt of an automobile col]isiqn on
January 6, 2012 in Geérgetown, South Cafolina. On Januar& 30, _2012 the Appe]ls;nt
_ app]ied qu Informal Appointment as the Personal Repr_esentatilve of the Estate of Willie
Deas as his surviving spouse based on’ their_.marriage on September 21, 1972. The
App'é]la>nt claimed she was separéted from but not divbrced- ﬁ'om‘the decedent at the time of

his subseque_nt marriage to.the-Respondent, Carolyh Deas,> and his subsequent death.
Onv August 28, 2012 the Honorable Waldo Maring, Probate Céurt Judge for ‘
Georgetown County, issued an Order ruling that the Reépondent, Carolyn Deas; was the
'surviving 'spouse and had priority for appbintment as Pefsqnal Representétive of the Estate

of Willie Rogers Deas. (Order of Judge Maring filed August 28, 2002) [R., pp.‘ 1-11l.

The»Appe]laté mailed a certified letter, return re;:eipt'requested, containing a Nofice
‘of Intent to Appeal to the "Clerk of the Circuit Court, the Probate Court, and opposing
éounsel on September 6, 2012 by Uﬁited States mail, ret.l'li'n receipt requested. (Héariﬁg
Exhibits A, B, C) (R. pp. 36 - 38]. There is no diépute the letterswere- actually written or
placed in _the Unitedv States mail as evidenced by thg copies of the letters and the Post
Office receipt stamps produced by  Appellant’s counsel. ”’I‘here' is no dispute the
corl;espoﬁdencé and Notice of Intent to Appea_I were timely received by the Probafce Cq?irt on '__
September 7, 2012 and by .opposing counsel on September 10,_ 2012 és evidenced by the

- signed return receipts produced by Appellant’s counéel. (Hearihg Exhibits D and E).

(R. p. 42]- | |

Today, thanks _to coﬁﬁuters, bar coc-les,i 1aser scanners, and the internet, thé deiivery

¥ ‘progre‘ss of a ;:ertiﬁed letter sent through the United States méil éan 1;)e tracked_—on o
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USP.COM. | The App_ellant obtained the tracking information for ' the certified letter
addreSSed to the Clerk of Court, Certified Letter No. 7 0101870 0000 0648'5'476. (Hearing
~ Exhibit F) (R. p 43]: The trackirig sheet states the certiﬁed letter and Notice. of Intent to
Appeal addressed to the Clerk of Court at 401 Cleland Street, Georgetown, South Carohna',
29442 was “missent” on September 7, 2012 1 (Hearmg Exhlblt ) (R p. 43]. The trackmg
sheet further 1ndicates the letter and Notice of Intent to Appeal.was in the possession of the
Georgetown Post Office the morning of September 1'OA, :2012.' Rather than delivering the
letter to the physical address of the Clerk of Court as requested however the Post Ofﬁoe-
put a “Notice (No Authorized Rempient Available)” in the Clerk of Court’s post office box at
1 9:45 a.m. on September 10, 2012. (Hearing Exhibit F) [R. p. 43]
Unbeknownst to Appellant’s counsel, the Clerk of Court tes‘tiﬁed all mail 1s delivered
to Post Office Drawer 479. [R., pp.. 54 — 55]. The Clerk of Court testified they pick up the
‘mail at 9:00 a.m. and 323_0‘ p.m. [R., pp. 55 — 56]. The Clerk' of Court speculates the
certified letter may have been placed in Georgetown County’s general post office box
instead of the Clerk"s post office box end therefore vsias not picked up with the afternoon
mail on September 10, 2012. (R., pp. 55— 56]. The trackmg sheet does not 1ndlcate another
“missent” occurrence but simply states the certified letter was “delivered” on September 11, ‘
2Q12. (Hearing Exhibit F) [R. p. 43]. The Clerk of Court testiﬁed, since the Notice of Intent-
to Appeal was one (1) day ‘lateori Septe.mber 11, 2012, it was not clocked in by the Clerk’s

Office until September 14, 2012. [R., p. 56].

' Appellant’s counsel was verbally advised by Post Office personnel that Postal Service Regulatlons do not allow
them to respond to State Court subpoenas but that the * mlssent" referred to the letter being erroneously sentto-
the Clerk-of Court in Walterboro, South Carolina. (Tr. Hearing, p. 10; Hearing Exhibit I).



ARGUMENT

L BECAUSE THE NOTICE OF APPEAL FROM THE PROBATE COURT TO
THE CIRCUIT COURT WAS, IN FACT, TIMELY RECEIVED BY THE-
PROBATE COURT AND OPPOSING COUNSEL AND TIMELY
DELIVERED TO THE POST OFFICE BOX DESIGNATED BY THE CLERK
OF THE CIRCUIT COURT, THE LOWER COURT ERRED IN GRANTING
THE MOTION TO DISMISS THE APPEAL FOR LACK OF APPELLATE’
JURISDICTION '

The procedure on appeal to the Circuit Court is goiferned by Rule 74, S.C.R.C.P. The
time for filing notice of appeal is “the time provided by statute, or by this rule.” In this
case, the time for filing Notice of Intent to Appeal from the Probate Court to-the Circuit

Court is governed by statute. Section 62-1-308(a), S.C. Code Anno., 1976 as amended, the

Probate Code, pfovides a Notice of Intent to Appeal must be filed in the Circuit Court
within ten (10) days of receipt of written notice of the Order being appealed. The Supreme

Court has held “the statute is clear that the notice of appeal ‘must be filed’ in the circuit

court ‘within the ten-day period.” Cretzmevef v. Cretzmever, 365 SC 12, 615 S.E.2d 116
(2005). - |

There is no dispute the Appellant received written notice of the Judge,Mariné’s
Order on August 29, 2012, the day after the Qrder was filed and mailed by the Probate

Court to Appellant’s counsel. The Probate Code adopts the Rules of Civil Procedure. See: §

62-1-304, S.C. CodeAnno., 19'_76'asamended; see also: Cfetzmeyef, supra.v615 _S.E.Z_d'at
116, fn. 2. Under Rule 6(a), S.C.R.C.P., since the teatﬁ (‘10“1) da'y‘ after the Appellate
recelved ertten notlce of the Probate Court Order fell on a Saturday, the time for filing a
., Notlce of Intent of Appeal was extended to the following Monday, September 10 2012

The words “file” and “ﬁhng” have long been deﬁned under South Carolina case law

to mean, “In the sense of a statute requiring the filing of a paper or-document, it is filed -

when delivered to and received by the proper officer to be kept on file.” Sternberger v.
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McSween, 14 S.C. 35 (1880); Archer v. Long, 46 S.C. 292, 24 S.E. 83 (1896); Townsend v.
Sparks, 50 S.C. 380, 27 S.E.801 (1897); King v. Atlantic Coast Line R. Co., 86 S.C. 510, 68

S.E.769 (1910); Fox v. Union-Buffalo Mills, 226 S.C. 561, 86 S.E.2d 253 (S.C. App. 1955);

Gary v. State, 347 S.C. 627, 557 S.E.2d 662 (2001). “Tt is clear that mailing does not
constitnte filing.” Gary, supz'a. 557 S.E‘.?.d at 663. ;The question presented in tins' case is _
what does “dehvered” mean?
The Appellant does not ask this Court overrule precedent that maﬂing does not
constitute ﬁhng The Appe]lant seeks simply to modlfy the rule based on the facts of this |
case. The rule that regular mailing does not constitute ﬁ]lng dates back to the turn of the
century and was based on the concern, “To so hold [that mailing constitutes ﬁhng] would |
create revolutions in the procedure of the law and the regulation of rights.. In instances it
might, indeed be convenient,' in other, and Inost others, it Would result in confusion and

controversies; and we would have the clash of oral testimonies for the certain evidence of

the paper in the files.” Fox, supra. 86 S.E.2d at 255 citing United States v.-Lombardo, 241 ’
U.S. 73, 36 S.Ct. 508, 60 L. Ed. 897 (1916). Since Lombardo in'1916 and Fox in 1955,
cornputers, ‘bar codes_,-.laser scanners, and the internet have revolutionized the postal
service bermitting the Virtual real time tracking of mail from its point of origin to its
destination. Such technology was not in existence when the rule was adopted. Instant '
trackiné ‘of certified letter greatly diminislies the continued need for the rule today.

Long after such technology did exist, }iowever, this Court reaffirmed the rule that

mailing does not constitute filing in the recent Certzmeyer v. Cretzmeyer, 365 SC 12, 615
: SE2d 116 (21005)'.- "1t is respectfully submitted that case | is factua‘llyr distinguishable.
O’retzrneyer involved the use of regular mail. This case invol_ves the use of certified mail
which vras eiéctronically tracked from the time it izvas placed in the United States inail until.
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it was de]i\}ered to the Clerk of Cou;tt. Unhke the facts in Cfetzmeyér, the Appellant.does
not ask this Court to accept an attorriey’s affidavit the Notice of Intent to Appeal was
dictated or the somewhat ambiguous afﬁ_davit of his legal secretar_y it was typed and maﬁled
or to speculate" why the letter in that case never arrivea. Appe]la'nt’s counsel has produced
copies of the certified letter, the Notice of Iptent to Appeal, and the certﬁed mail and
tracking number étampéd received by the United States Post Office on September 6, 2012.

Appellant’s counsel has pfoduced the USPS.COM tracking sheet showing the letter was.
first “misse;lt,” then timely delivered to the post office box ciesignated by the Clérk of Court,

on Septembér 10, 2012 at 9:45 a.m. Unlike the facts 1n C;'etzmeyeﬁ the .'certiﬁed letter was

picked ui) by the Clerk’s Office the next day on .September- 11, 2012 and was thereafter

~ stamped as filed three (3) days lafer on September 14, 2012.

The sole issue presented under the facts of this case is whether the Notice of Intent
to Appgal was timely ﬁied on September.10, 2012 when notice of it was placed in the post
office boﬁc designated by the Clerk of Court in ample time to have been picked up With the
afterﬁoéﬁ mail. Had the certified letter been de]iveréd to the physical address of the
Clerk’s Office as requested, thére would be no dispute in this case. it is manifestly unjust
that the Appellan\t should forfeit her appellate right becéﬁse .the ce;'tiﬁed letter was
diverted to a post office box designated by the Clerk of Court but not picked up until the
following day. The evidence produced by the Appellant’s c‘ouns¢1 is cpntrary to the
presumption the public officer did her dufy. See: Stefnberger, supra. 14 S.C; at 43.

The Appé]l_ant asks this Court to distinguish Cfetz"-meyer case based on the facts of
this case and to rule, if an appeﬂén£ produCes an actual copy. of the transmittal letter and

‘Notice of Intent to Appeal, uses certified ﬁaﬂ showing the letter was tiinely deposited in
the United States mail, and produces a copy of the eiectronic‘ tracking sheet showing the
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certified letter was delivered to the post office box designated by the Clerk of Court within
the statutory period, then the appeal is timely filed and the Circuit Court has appellate
jurisdiction.
CONCLUSION
For the foregoing reasons, under the facts of this case, and in light of modern
technology, the Appellant respectfully requests that the Order of the Honorable Benjamin
H. Culbertson dated February 26, 2013 granting the Respondent’s Motion to Dismiss be

reversed and the case remanded for a hearing on the merits of the Appellant’s appeal.
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