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STATEMENT OF ISSUE ON APPEAL

Did the trial court err in denying Jones’ request that the jury charge on
constructive possession contain the language that proof of possession of an item requires

more than proof of control over the premises where the item is found?



STATEMENT OF THE CASE

On January 9, 2012, the Lexington County Grand Jury indicted Tyavas D. Jones on
the charges of trafficking crack cocaine more than ten grams but less than twenty-eight
grams, possession with intent to distribute cocaine (PWID), and pos§ession of a weapon
during a crime of violence. On April 4-6, 2012, Jones proceeded to trial before the
Honorable R. Knox McMahon and a jury. Jones was represented by Wayne Floyd, and the
state was represented by Charles William Whetsfone and Chrjstopher Dale Scott. The Jury
found Jones guilty as indicted. On May 7, 2012, Judge McMahon held a hearing for
sentencing. The judge sentenced Jones to eighteen years on the tfafﬁcking crack cpcaihg and
PWID cocaine as second offenses, and to five years on the possession of a weapon charge.
All sentences were to run concurrently. Jones® attorney filed a notice of appeal. Thls appeal

follows.



ARGUMENT

The trial court erred in denying Jones’ request that the jury charge on constructive

possession contain the language that proof of possession of an item requires more than proof

of control over the premises where the item is found.

. Travas Jones and his half-brother, Theyatti Glover, lived in a rented house in the |
_ : Twelfth Street area in Cay.cea. Both of their names were on the lease.’R. lO,"ll. 20-R. 12; 1L,
24;R. 21,1525, |
~In September 2009 Jennifer Meador who lived next door to Jones, oalled the police
' to report that she believed there was drug act1v1ty at Jones house She reported that there
was heavy vehicle traffic next door all hours of the day and night. Cars would stop, a person
vt/ould go inside for about two minutes andreturn to the car which then droyeaway. R. 104, |
113 - 24; R. 105, 11. 25— R. 107, 1L.23.
The police then began a surveillance of the house in Sept'eniher 2011 following '
Ms. Meadors “call. R 23,11 15— 18; R. 24 1.5~ 9 R 25 112 - 22 R 27,1.20=R: 28,
L 25. On November lO 2011, Detective Ed Pereira obtained a search warrant for Jones .
.address R. 42 1. 22 - R. 43, ll 1. On November 14 2011 Detective Pereira along with
'several other officers executed the search warrant on Jones house; R 43, 1I.2—R. 44, ll: 25.
When the police entered the house, they found one blaek:rnale standing outside and
| . five people inside the house sitting around a table playing cards. R. 44, 1. 8 —R. 46, ll.l ;R
72,11. 14 - 24; R. 77, 1. 7-R. 78,' 11.-25. None of the five people had drugs on their person,
but drugs .wer'e found at,different places in the house asl well as one :Hi-Point' 40 ealiber
- handgun, digital scales, green leafy suhstance, and other drug paraphernalia. The crack

cocaine was twenty-eight grams, and the cocaine was two grams. Appellant Travas Jones



. along with Bradley West and Theyatti Glover, were charged vvith trafficking crack cocaine
and possession of cocaine. Jones was also charged with the possession ofa weapon during a
crime of violence. Glover was not at the house at the time, but warrants were issued for him.
R.46,1. 14— 48 IL 5;R. 100,1L.5-13. | \
Officer Thomas helped search the house dun'ng the exe‘cution of the search warrant.
_ The police found a gun under a mattress in the first bedroom which also had paperwork with |
Jones’ name onit. Abag of crack and a bag of cocaine were found behind the heater in the
-main room. R. 72; 11. 1;l —24;R.76,11. 4 — 23; R. '7‘9, 11— R.81, 1l. 24. Officer Caleb»
searched the kitchen where he found in a drawer several plastic bags with crack cocaine and
cocaine. R. 81, 11,20 ~R. 82, 1L 16. |
| Willie Glover, stepfather to J ones and father to Theyatti Glover, testiﬁed‘that he'had
been at the house on the morning of the’incident.‘ He put the gun under the rnattress and put -
. the crack cocaine in the kitche'n drawer. Jones did not know Glover had these iterns nor that
. Glover left them in hlS house R 220 1. 1-R. 221, 1. 13." |
Glover ‘was holding the gun and drugs for a frrend of- hlS Glover needed to go to the ‘
. store to get beer and stayed longer than he expected .When he returned he saw the pol1ce
cars and d1d not stop R 221, ll 1+R.222, ll 8. | |
Defense counsel asked for a dlsmlssal of the charge against Jones based on'Willle
‘Glover’ testimony. which the ju‘dge denied_. The judge said the jury could still ﬁnd Jones
guilty of eonstructive posseSsion. The judge said this was a case of constructive possession
and mere presence. R.l 230, 1. 2 - R. 231, 1. 25. The judge had Willie Glover arrested

outside the presence of the jury. R. 229, 1. 16 —23.



Defense counsel submitted a request for a jury charge on constructive possession. R.
233, 11. 6-11. The judge later tells the attorneys what his constructive possession charge will
be. The judge stated his charge:

Constructive possession means that the defendant had the dominion
and control or the right to exercise dominion and control over either -
the crack cocaine or the property on which the crack cocaine was
found. Mere presence at the scene where the drugs were found is not
enough to prove possession. Actual knowledge of the presence of the:
crack cocaine is strong evidence of the defendant’s intent to control its
disposition. The defendant’s knowledge and possession may be
inferred - when a substance is found on the property under ‘the
defendant’s control; however, the inference is simply an evidentiary
fact to be taken into consideration by you along with the other °
evidence in the case and to be given the weight you decide it should.
Two or more persons may have possession of a drug.

R.233,1. 6 —R. 234, 11. 9. ‘

Defense counsel requested the judge to includé’ the language that “proof of
" possession of an item requires more than proof of control over the premises where the item
is found.” R. 235, 1. 1 - R. 236, 1I. 19. The judge said he took the charge from -the.'ca_se of

State v. Ballenger,322 S.C. 196, 470 S.E.2d 355 (Ct. App. 1995) which proVided that

constructive possession required dominion and control over either the'dr.ugs or 1the premises
where the drugs were found as well as knowledge of the preséﬁée of thé drdgs. R.23 6,. 11. 20
~R.237,1L.7. | |
Defense counsel argued that it still seemed to indicate that if the Jury believed Travas
Jones was the person in céntrol of the property through the lease, that jury instruction
seemed to say that was it. The judge disagreed and denied his request. Counsel asked that
his objection be noted for the record. R. 237, 1l. 1 -22.
| Later during the discussion of jury charges, defense counsel again érgued against the

constructive possession charge. He argued that if the jury read the instruction literally, the



jury could believe that if Jones was just present there, he might not be guilty; But if 'he
owned the premises, then he had to be guilty. R. 238, 11. 20 — R 239, 11. 14. |

The judge said except for the language on knowledge of the drugs. There followed a
lengthy discus.sion of the charge. Thg judge finally said he was “sti_cking’.with }ﬁs‘charge, '
but that defense counsel was protected on the record. R. 239, 11. 15 —R. 244, 1L, 22.

'The judge‘instructe;d the jury with t.he charge as he stated initially abové;' R 288, 11. -
10 — R. 289, IL. 5. Defense counsel objeéted to the jury charge on constructive jpossession.
The ju(ige again told him he was protected on the record. R. 295, 11. 24 — R. 296, 1. 2917, .
4.

During deiiberations, the jury sent the judge a note asking if the gun had to be in
direct possession or-in his dominion of the premises of the house fo be c'onsideré.d’i'n his
possession. The judge said he would charge the jury again on constructive possession. R.
297,119 R. 298, 5.

Defgnse counsel-objected stating tfu's was the issue hg had been concerned about
with the judge’s charge on .éonstrtllctive possession. Counsel argued'aga:in that the jury
seemed to ‘beliéve that if Jones was in control of the property, then he was. respbnsible for
everything on the“premises. Counsel asked the judge to incorporate into the constructiV.e ‘
poé_session charge the language he had requested earlier that mere owneréhip of ther premisés
or control of the premises was not sufﬁcieﬁt in and of itself for possession. R. 298, 1.1-18.

- The judge recharged the same language iﬁ his constructive possession charge. R. 303, 11.
23 — R. 304, il. 18. Defense counsel objected ggain after the recharge. R. 306, 1I. 15 “R.

307, 11. 17.



After the verdict, defense counsel moved for a new trial based on his motions and -
objections. He renewed his objection to the court’s refusal to charge his requested charge on
constructive possession. The judge denied the motion. R. 309, 11. 1 —R. 310, 1L. 25.

In State v. Williams, 400 S.C. 308, 733 S.E.2d 605 (Ct. App. 2012), the Court of

Appeals held that law on which the jury is instructed must be determined from the evidence
presented at trial. The Court also -wrote that when reviewing the circuit court’s refusal to
deliver a requested jury charge, the appellate court must consider the evidence .in a light

" most favorable to the defendant.

In State v. Hudson, 27 S.C. 200, 284 S.E.2d 773 (1981);Athe Suprgmsz Couﬁ held that
to prove constructive possession, the state must ‘shc.)w‘ the defendant had ciominion,and
control, or the right to exercise dominion and cc;ntrol over the drug§ (heroifx). The drugs
were found at the homg husband and wife shared but husband not at home when police

found drugs. Husband found guilty of constructive possession of the heroin. -

In State v. Hernandez, 382 S.C. 620, 677 S.E.2d 605 (2009), the Supreme Court held

that knowledge can be proven by evidence of acts, declarétions,‘ or conduct of the accused
from which the inference may be drawn that the accused knew of the existénce of the
prohibited substance.

In State v. Cheeks, Op. No. 27211 (Filed January 16, 2013), the Supreme Court held

that a jury instruction that “actual knowledge of the presence of a drug is strong evidence of
intent to control its disposition or use” is improper as an expression of the judgefs view of
the weight of certain evidence, and the “bench is to no longer uée the instfuctién.”

The trial judge in Jones’ case used the very same instruction in his charge to the j ury

on constructive possession which was in error. The trial judge told the jury: “Actual



‘knowledge of the presence of the crack cocaine is strong-evidence of the defendant’s intent
to control its disposition.” R. 233, 11. 6 — R. 234, 11. 9.
Defense counsel, on the other hand, submitted a request to charge that was free of -
error. Defense counsel’s Request to Charge #2 provided:
Proof of possession of an item requires rhore_ than proof of cont'rol"' :
~over the premises where the item was found or control over the vehicle
in which the item was found. It is also necessary to show ‘that
Defendant knew of the item and. that Defendant had dominion and
control over the item or had the right to exercise dominion and control

over it and show that the defendant had the intent to control the
disposition and use of the item. '

-

There ‘were no acts or ’evidence that Jones had knovs}ledge of t.heApfesenc'e of ;[hé
dlh'ug_s‘in ‘his ho'rne._T he only evidence 'linki_ng him to the dmgs was tﬁe rentai leaséi The stéte
dfd not prove that‘he had knoWle_dge ‘of‘ the drugs. The judge used the Ianguage in h'isﬂ
charéé »fhat ~the Supfeme Coﬁrt now hés iﬁstfucted judges n()t to use. This vx;fc‘}y prejudiéial to

Jones.
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CONCLUSION

Based on the above, the conviction and sentences should be reversed, and the case
remanded for a new trial.

Respectfully submitted,

&mmomﬁ»«%@ ‘

LaNelle C‘antey DuRant
Appellate Defender

ATTORNEY FOR APPELLANT

. This 20th day of August, 2013.
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