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ARGUMENT IN REPLY

The State argues that the frisk of Appellant Donald M. Anderson for weapons was

appropriate because the officers had reasonable suspicibn to conduét a stop- pursuant to
Terry v. Ohio, 392 U.S. 1 (1968).  The State’s argumentAis ﬂawed'f;)r two reasons.

First, as set forth in Issue Number One of tﬁe Appellant’s Brief, the officers did not
have reasonable suspicion of crirﬁinal activity to justify stopping and detaining Anderson
‘ | simply because: (1) he was 1écated in la high crime afea; (2) a search warrant unconnected to
. him was ‘being executed at a néarby house; (3) he was seen in the cut .arca between ;he home

being searched and Sullivan Street, an area not covered by the search warrant; and (4) he

‘changed direction and walkéd away upon seeing the officers. See Appellant’stBrief, pp. 9-
13. ‘

Seéond, the State suggests " that Whenevér xan _ofﬁcér ‘has reasbnalbllfe suspicion
- justifying an investigafory stop,‘ a subsequent frisk Afo; weapons is always automatically' ,
justiﬁed.l The Statle cites to an ‘unreported opinioﬁ for the proposiﬁpn that “[Q];lce

‘reasonable suspicion exists to justify an investigatory stop; an officer may conduct a limited -

pat-down for officer séfety.” ' United States v. Boone, 2012 WL 874832, at *6 (;N.D..N.C.
Mar. 8,2012)." | |
The céurt in Bo_ope, however, refers to the Fourth Circuit’s opinion in United States
V. Burton, 228 F.3d 524 (4th Cir. 2000) which sets forthrthe ﬁlll standard for when ‘an officer
may bonduct a limited pat-down for weapons of a de_tained individual: "‘Onc,e an officer has.
a basis to make a law_f;ﬂ investigatory _stpp,, he may i)ro;[cpt himself during: that stop by
conducting a search'for weapéns if he has feason 1o believe that the suspect is armed and

dangerous.” 228 F.3d at 528 (emphasis added) (internal citations omitted).



Therefore, justification for an investigatory stop is not in itself sufficient to support a
pat-down frisk of the stopped individual. The officer must have a reasonable belief that the

person detained is armed. The court’s decision in Terry “does not allow a generalized

cursory search for weapons.” Ybarra v. [llinois, 444 Us. 85, 93-94 (1980).
An officer needs to articulate specific facts that led him or her to believe that the

detained person was armed and dangerous to ‘justify a pat-down search for weapons.

Terryl, 392 U.S. at 21, 27, State v. Fowler, 322 S.C. 263, 267, 471 S.E.2d 706, 708 (Ct.

App. 1996). A mere general concern for officer safety is not sufficient. Westmoreland V.

State, 965 N.E.2d 163, 167 (Ind. Ct. App. 2012) (finding where defendant did not make
any furtive movements and was not hostile or belligerent, officers were not justified

based on a general concern for their own safety in patting down defendant);

Commonwealth v. Preacher, 827 A.2d 1235, 1239-40 (Pa. Super. Ct. 2003).

Other than arguing .that reasonable suspicion existed to justify Detective Hyatt’s
investigatqry stop of Anderson, the State,points to no speciﬁq.facts articulated \by ‘
Detectives. Hyatt and Rhinehart as to why Anderson needed to‘be'frjsked for weapdﬁs or
as to why they believed Anderson was armed and dangerous.

The testimony of the officers indigated that Andersoq made no movements or
gestureé indicating\he was in possession of a weapon or about to commit an assault or
otherwise acted threatening in any way. Instead, Anderson immediately complied-With
the‘ofﬁcer’s demands to get on the ground and was. thereafter almost iﬁstantan_eously
handcuffed by Detective _Rhinﬁehgrt_.{ 4Ander_slon was n'olt wearing bulky clo_thihg-_which
could have concealed a weapon. Rather, he was wearing a shirt and shorts. Detecti\}e

Hyatt further testified that he did not see anything that looked like a weapon on



Anderson. Detective Hyatt only conducted the pat-down out of a general concern. for
officer safety. R. 17, 1. 19-21; 18, 1l. 8-18; 23, 11. 6-10; 26, 1l. 13-18. See Ybarra, 444
U.S. at 93.
S
Accordingly, the investigatory stop of Anderson, even if valid which Anderson
contends it was not, was not enough to support the subsequent frisk of Anderson. Where
the officers lacked a reasonable suspicion that Anderson was armed and dangerous, the

pat-down search of Anderson was invalid. The Trial Court’s denial of Anderson’s

motion to suppress the cocaine evidence should therefore be reversed.



CONCLUSION

Based upon the arguments set forth in the Appellant’s Brief and in‘this Reply, -
Anderson’s conviction for possession of crack cocaine should be reversed where both the
stop and subsequent segrch of Anderson contravened the'requirements of the Fourth
Amendment..

Respectfully submitted,

C_d—"

Carmen V. Ganjehsani
Appellate Defender
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This 12th day of September, 2013.
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