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STATEMENT OF ISSUES ON APPEAL

L The trial court erroneously admitted a statement made by Appellant to police
officers where the undisputed evidence demonstrated Appellant’é lack of mental capacity to
making a knowing waiver of his constitutional rights due to his intellectu‘alvdisability.

II. The trial’court"s érroneously found Appellant knowingly consented to the police
ték-ing a DNA sample and fingerprint standé.rd from him where the undiéputed evidence
demonstrated Appellant lacked the mental capacity to make a knowing waiver of his rights
due to his intellectual disability. |

II.  The trial court erred in admitting evi&ence that was the prodﬁct of ‘Appellant’s
statement Where the evidence ‘was the fruit of the poisonous frée, Appellant’s statement,
which was made without Appellant having the capacéity to ‘waive his constitutional rights
due to his lintellectual disability and where Appellant lé{cked vthe capacity to consent to the
search of his house. | ’ |

IV ~ Appellant’s state‘ and federal constitutional i’ighté to a trial by a fair gnd impartial
Jury were ViolatedA by the tx;ial judge erronéously excusiﬁg a juror, who stated that although
.she knew members of Appeliaﬁt’é family, shé couléi be fair and iInpartial."

Vv. The trial judge erred in admitting vphot(')g'raph‘s of the deceased’s body where tﬁe
~ danger bf unfair prejudicé clearly éutweighed any prébative lvalue of the‘phot.ogréphs in
light of the judge and brosecutor admitting the photographs were graphic and the
prosecutor’s fa}ilure to‘ us‘ev ‘the photographs for the reasons proffered - fo corroborate

testimony regarding the injuries and to identify the deceased.



STATEMENT OF THE CASE

In a single indictment, a .Florence County Grand Jury indicted Appellant' for
murder, burglary in the first degree, armed robbery, possession of a weapon during the
commission of a‘violent crime, and conspiracy. R. A8, lines 4-11; Indictment. On February
9, 2012, the Honorable Thomas A. Russo 'presided over a pretrial hearing conceming
Appellant’s competency to stand trial, theadmissi_bility of his statement to law enforcement,
the voluntariness of his consent to a buccal swab and fingerprint standards, and the
admissibility of evidence uncovered as a result of Appellant’s statement. R. 1; R. 4, lines 6-
9; R. 32, line 10 — R.' 33, line 23." After the presentation of a witness by the prosecution
Judge Russo concluded Appellant was competent to proceed to trial and to assist his
'attorney R 31, lines 20-25. Concerning the admrss1b1l1ty of Appellant’s statement, Judge -
Russo took the matter under advisementv R 167, lines 10-18. )

The prosecution, represented by E. L Clements 11 and John C. Jepertmger called

the case for trial on F ebruary 13, 2012 before Judge Russo and a Jury w.J ames Hoffmeyer ~

represented Appellant R 193 ‘At the conclus1on of'j Jury select1on Judge Russo announced o

his decision on the issues taken under'adV1sernent.‘ He <.ruled Appellant’s statement was
admissible. R. 205; lines 13-19. Asa corollar}; matter, the judge ruled the items found as a
result of Appellant’s statement were admissible as well. R. 210, lines 3-25. The judge
permitted the state to present additional evidence on the matter of Appellant’s consent to the | 4
buccal swabs and fingerprint card. At the conclusion of the presentatlon, the judge ruled the

samples were admissible. R. 23 1, lines 9-16.

! The transcripts are not consecutively paginated. Therefore, Appellant refers-to the
transcript of the hearing on February 9, 2012-with the abbreviation “Hrg” and to the trial
_ transcript with the abbreviation “Tr.”

2



At the conclusion of the trial, the jury found Appellant guilty of murder, burglary in
the first degree, armed robbery, possession of a weapon during the commission of a violent
crime,‘ and criminal conspiracy. R. 584, lines 2-18. Judge Russo serﬁenped Appellant to life
without parole for murder and a consecutive lvife sentence for burglary in the first degree, to
thirty yeéré for armed ‘robbery, and five years for conspiracy, which were to run
concurrently. The sentence for the weapons charge was subsumed with the life sentence. R.
588, line 10 — R. 589, line 10; Sentence sheets.

~ Appellant filed a timely notice of appeal. This brief follows.



ARGUMENT

L , The trial court erroneously admitted a statement made by Ap'pellant to police’

ofﬁcers where the undisputed eVidence demonstrated Appellant’s lack of mental capacity to .

. making a knowing waiver of his constitutional rights due to his intellectual disability. .
Relevant facts

' Durmg a pretrial hearmg, the state presented the test1mony of Dr. AllCla V. Hall

o . from the Department of Disability and Specral Needs Dr. Hall testified regardmg Whether .

Appellant was competent to stand tr1al ln arriving at her conclusmn that Appellant was '
.competent Dr. Hall determined that Appellant -suffered from an intellectual disabihty, |
- formerly jcalled mental retardation. R. 12, lines 4-16. She classified Appellant as in the
- mild rmge- of mental retardation. .R., 12, lines 17-23. Dr. Hall testified that Appellant
“required more time to understand and answer questions than a person who did not have
Amtellectual disablllty ” R. 18, lmes 13 17. lmportantly, Dr Hall qualiﬁed her opimon that
- Appellant was competent to enter a guilty plea “Yes, as long as w1th the caveat that he was
given ample time to-understand. R 19 l1nes 9-13. Even more 1mportantly’, she quallﬁed
l her"ﬁnding of competency. “he met the standard for competency, but that he does require -
more time to answer questions and make sure that he’s ﬁJlly understandmg what is bemg
‘ ST .
~ asked of h1m ? R 27, lmes 18 24. During the evaluatlon Dr Hall knew Appellant did not
understand somethmg because he would say so, ‘answer a question ‘with “T don’t know or
his facial expressions would 1ndicate'his confusion. R. 29, lines 18-25.

" On cross-examination, Dr. Hall adthitted that Appellantis school records indicated a
full scale IQ score of 58 in’September 1993 and a score of 51 in Septemher l996t R. 23,

‘lines 18-23; R. 24; lines 2-6. JShetestilied'that Appellant’s test sco'resvwere in the -



“extremely low range.” R. 24, lines 11-12. During the competency evaluaﬁon, Appellant
struggled to understand conspiracy. Dr. Hall edu\cated Appellant on the topic and he applied
this'education to a hypothetical case. R. 25, line 15 - R. 26, line 6. Additionally, Appellant
struggled with the concept of a plea bargain; and eduéating him on this topic required “a
good degl of effort and education” by the doctors. R. 26, lines 7-12. According to Dr. Hall, |
a finding of competency requ‘ifed a fairly low standard of understanding. R. 27, lines 4-7.
Timothy Wade' Compton, an officer with the vFloreng:e Police Department, testiﬁed
during fhel pre-trial hearing as well. At 4 p.m., inv;:stigators broﬁght' Appellant to
Compton’s office for'C(;mpton to sit with him while inyestigatérs handled other matters R.
37, iine 7 — R. 38, line 12. Compton testified that he wés playing' a video game on his
computer ‘an_d Appellant laughed about the game. The two then talked about the video
game. After about an hour, Corﬁﬁton and Appellant got something to eat and drink from the
vending' méchineé. R. 39, line 10 - R. 40, line 6. Compto’n begaﬁ typing reports, and |
- -Appellant asked permission to takea. nab. AccordAing to Compton, Appellant slept in the
| chair f(_)r several houfé. R. ‘46, 1ineé 7-16; R. 60, lines 10-15.2 V. |
. Compton “got tired of typing” aﬁd. his' curiosity as -a detective took over.. He
. “decided [he] wanted to see if [Appellant would] like to télk.” Compton"btold Appellant the
other detectives We’re ,dowr; the hall talking.to others and “before they tell them what
happengd, how gbout you talk to me.” Appellant agreed to talk. V-Compton stafed “before we
talk 1 né;ed to read your rights to (you."’ Compton theh read the rights, in toto, ﬂdm a card.

R. 40, line 19 — R. 41, line 8; R. 41, line 24 — R. 42, line 6; R. 57, lines 10-17. . At the

2 During the trial, Compton testified that he knew the investigators were working the cas¢
because he heard what was going on over the radio. R. 385, line 16 —R. 386, line 4. .
N . : M r-\
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conclusion of the recitation, Conspton asked if Appellant understood and if he wished to
talk. R. 45, tines 3-_24. Compton claimed Appellant understood his rights, and Compton
had no reason to believe otherwise. R. 45; line 21 ~R. 46 1; R. 46, lines 17-23.

Initially, Appellant claimed he observed others burglariziﬁg the victim’s residence.
Compton écc_used Appel_lant of lying and instructed h1m to tell the truth. R. 47, lines 7_-17.
Then, Appellant stated he was there when others went tﬁto the victim’s residenee and stole
items. R. 47, lines 17-19.‘ During the interrogation, two other officers entered the room;
thus, three officers participated in the interrogation Aof Appellant. R. 47, line 20.— R. 48, line |
10. Thereafter, Compton told Appellant he needect to tell them where the body was — for the
 sake of the victim’s family. R. 48, lines 13-17.7 | AAppelllant stated he could take them to the
‘bod'y, R 48, lines 17-18. Appellant claimed tle-knevt/ the location of the body because
“Amp” told him. R. 48, line 24 — R. 49, line 1. When Appellant moved towatd the door to
dlrect the ofﬁcers to the locatlon Compton ordered h1m to stop and directed him to return 10
his scat. R. 49, line 8-13. - |

Although Compton claimed he had Very limited involvement in the inVestigation, he
knew the suspected cause of death. ‘Thefefofe he decided to .q\uery Appellant acco‘rdingly.'.
Appellant stated the victim’s throat was cut. R. 49 line 17 — R. 50, line 7 Afterwards
Appellant, Compton, Officer Calhoun, and Officer Drulis got into a VehJcle followed by.

Officers Raines, Drayton, and Godwin in a separate vehicle. R. 50, lines 15-24. Compton

did not know what time they left, but admitted it could have been after midnight — or at least

3 At trial, Compton testified that he gave a spiel about telling the truth and being honest.
R. 392, lines 6-9. Additionally, Compton “tried to play on a sympathy card, you know,
that we call it. You know, say hey, the family needs closure, we know she is deceased.”
R. 394, lines 2-7.



eight hours after Appellaﬁt initially arri\}ed in his ofﬁse. He knew it was “a long time.” R.
54, lines 10-21.* Compton testified that Appellant took them to the body on Mélloy Street..
R. 51, lines 1-22. Compton accused Appellant of lying again. He told ‘Appellant that he
knew the location of the bodsf because he had been shown or he was there when the body
was dumped. Appellant respondedv“yes, sir.” R. 52, lines 3-13. The ofﬁcefs and Appellant
retur\ned to the poli;:e department. ,E-veryone entereci the conference room and interrogated
Af)pella;lt._ When “ﬁrayton é.nd Godwin felt they had what théy wanted from his statement
they.recorded his statement.” Compton then went home. R. 52, line 18—R. 53, line 5. On
cross-examination, Compton testified that he had n-o prior knowledge of Appellant and was
unaware he suffered from an iritellectuél disability. R. 57, line 24 —R. 58, line 22. |
:_ Melvin Godwin, an investigator on the case, testified that after the‘ individuals
s‘earchgci for the body, évepy’one returned to the police depMent “[tlo gét é formal
* statement from the defendant R. 77, lineé 16-18. Godwin advised Appellant of his rightts ‘
using his card and had Appéllanf sign é waiver of rights form. R. .77, lines 19-25; R. 88, line
21 ~R. 89, line 4.A Godwin did not know if Appellant could read and write, so he read fhe
form fo,,Appellant. R. SO, lines 9-16. Godwin read the card completely, and then asked if
Aﬁpellant understooa. R. 78, lines 6'-7."- Godwin claiméd Appellar,it was “_clear,‘ coherent,”.
and Goodwin dia not notice anything out:of the ordinary. R. 78, lines 19-21.

The officers then talked to Appellant “to clear the matter, anything discrepancies, to

get more detail about what happened” before commencing “the official recorded statement.”

* During the trial, Compton testified that he did not recall testifying previously that he
spoke to- Appellant after midnight about the crime. However, he admitted that when they
went looking for the body, it was some time the next day. It may have been between the
" hours of two and three in the morning. R. 409, line 17 — R.'410, line 10.
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Godwin did not know how long this process took. R. 79, lines 1-10. Appellant “seemed to
understand everything that was being stated in the room” and “never made any statement
that he didn’t understand everything.” R. 79, lines 16-18. The official recorded stat'ernentv '
began at 3:15 a.m. — over eleven hours after Appellant arrived at the police department. R.
86, line 8 — R. 87, line l
Like Compton, Godwin did not know Appellant’s education level or any other
details of his background. R. 88, lines 3-20. Godwin did not ask Appellant ifhe understood
the word “waiver.” R. 89, lines 12-14. GodWin claimed to heve previous experlence with
severely r'nentallyl retarded 'people, and lle knew of their disabilities laased on “their behavior
and actions.” R. 9l,lines 7-11.° Larry Drayton, another officer with the police depal’tment,
testified similarly to Complon and Godwin. R. 92, line 25 —R. 104, line 12.°
~ Appellant called Dr. David Richard Price to testify as an expert witness. Dr. Price’s
testing revealed Appellant had an IQ of 59.' This placed Appell_ant at the low end of mild
mentalﬁ retardation. R. llO, lines 11-25. Additionally, testing placed Appellant at a grade
'equivalency ,'of a kindergartner. R. ll2‘ lines l4-2-4.‘ In Dr. Price’s expert' opinion, -
Appellant lacked the ab1l1ty to understand ° complex Words complex sentences complex
phrases.” ’R, 113, lines 16-17. For word readlng, Appellant scored a grade equivalency of a
second grader, but sentence comprehension and verbal comprehension showed severe
deficits. R. 113, lines 1-7 - R. 114, line 2. Appellant’s school records supported Dr. Price’s
results. R. 114, lines 3-17. Appellant could write and reed “very simply,” l)ut reading dld'

not amount to comprehending. R. 114, lines 18-23.

3 Godwm s trial testimony was s1m1lar to that of his pretr1al testimony. R. 438 line 19 —
R. 497, line 15.



Regarding the Miranda rights, Dr. Price testiﬁeci that Appellant “would have |
understood them as well as any kindergartner. would have understood thefn.”_ Appellant
would not have understood the warnings “as far as the implications for stating them.” fut
simply, in Dr. Price’s opinion, Appellant lacked the ability to understand the Miranda
Waiver. R.1 1.6, line _19 —~R. 118, line 6.

Peopie with intellectual disaﬁilities Ieém to édapt through acquiescencev— they claim
to ﬁnderstand When the_y do not and laugh at jokes they do not understand. R. 118, line 7 —
R. 119, line 2. Dr. Price discussed the Mirandé warnings with Appellant. He was unable to

bh

define “waive.” Dr. Price spent a considerable amount of time talking to Appellant about
each right and explaining the implications of each right. Of course, this happened after Dr.
Hall saw Appellant and educated him as well. R. 119, lines 7-17. -

According to Dr. Price, Appellant was more agreeable with the officers because he
. had been in custody for over eleven hdurs, it was the middle of the night, and at least three
officers were present for the interrogation. R. 120, line 11 — R. 121, line 2 Dr. Price -
explained that individuals with mental retardation “tend to decompensate under vs’tress.” R.
124, lines 11-12.

Under unusual periods of stress they tend to disintegrate; may need special

assistance and counseling. They just cannot factor and process information

about what’s going on and understanding what’s happening around them,

cannot make rational decision during those periods.

R. 133, lines 13-24. Being under police investigation and being in custody for over eleven

hours would cause a person with mental retardation to withdraw and it would decrease their

® Drayton’s trial testimony was similar to that of his pretrial testimony. R. 520, line 17 —
R. 571, line 8.
9



ability to corrlprehend and make informed choices and decisions. R. 133, line)25 —R. 134,
line 19.

On cross-examinatiorr, Dr. Price testified that indivicluals with rnild mental
retardation may hold a job. Wllen the prosecator asked about the ability of klndergartners to
hold a job, Dr. Price explalned that even kindergartners can perform routine skills.
'Appellant worked at McDenaltl’s. R. 124, line 19 — R. 125, line 16.. Additi(;nally, '
Appellant drove a car, despite doling SO vt/ithOut a. license. R 126, lines 12-17. .
: Nevertheleés, Dr. Price testilled that the p'olice officer’s statements regarding how Appellant
‘informed them of the location of the body supported Appellant suffering from mental -
retardation because he falled 'to use street names“and used other lanrlmarks for his guide. R.

127, lines 11-15. |

The prosecutor placed empha51s on the fact that Appellant had entered gu1lty pleas
preV1ously, and therefore he had been informed of his r1ghts and walved those rights.” R. ‘
. 129, lines 1-11. Dr. Price explamed again, thrs was an example of acqu1escence as all that
was required of Appellant was agreement. R. 129, linesf 12-21. Dr. Priee, like Dr. Hall,
e)‘<plained that competency to stand trial ls not the .same as cempetency to enter a guilty plea
because Appellarlt would require “special education”l in order to enter a guilty plea. R. 135,
lines 10-15.

When asked by the trial court abeut Appellant’s ability to learn from his past
\exposure with the court system, Dr. vPrice testified that Appellant_“never profited from arly
of those experiences and he really doesn’t have an ability to learn.” After'being in school

. . \ d 4 1 .
for twelve years, appellant can read words at a third grade level and his reading
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comprehension was at a kindergarten level. Thus, Appellant did not profit from formal
education. R. 138, line 24 —R. 140, line 3.

At the conclusion: ef the testimony, the prosecutor argued ‘he “fe[lt] like [he] put up
gracious :sufﬁcient evidence that [Appellant knew what he was doing.” According to the
prosecutor, “there’s nothing complex” about “you have the right to remain silent.” He
argued it t;lkes very little intelligence to “understand you got the:right to keep your meuth
shut.” He went fhrough each o_f the wamings and argued “there was nothing cempl‘ex”‘
about them. The prosecutor found “it ludicrous that you’d think thait he’e in kindergarten or
that he - - or that you weﬁld tfy to argue he was on a kindergarten scale. He held a‘ job at
McDonald’s for over a year.” Holding a job at McDonald’s was “well beyond any
kindergartner.” He argued Appellant knew what he was domé and no one coerced him.

, Nevertheless, he admitted tha;[ Abﬁellan‘; did not'“understanvd a'lot of thing’s abstractly,” but |
argued Appellant understood “en a basic level that he had the right to keep his mouth shut.”. |
R. 158, line 24 — R. 162, line 16.

, The prosecutor persisted in ar’guin;c,J a‘ﬂawed syllogism. He argued that if Appellent
were cempetent to stand trial, then »Vhe would be comﬁeten‘t to enter a Aguil>ty 4plea; if|
Appellant were competent to enter a guilty plea, then he would be cor'npeten‘e 'tol wafve his
rights under-mgnd_a. R. 166, line 12 -R. 167, line 9.

Appellant argued. the issue was whether Appellant understood his rights and then
freely and voluntarily chose to give up those rights.” The evidence before the court was

uncontradicted that Appellant suffered from mental retardation and‘ that it required “real

7 Appellant renewed his objections contemporaneous with the introduction of the
statements at trial. R. 387, lines 1-19; R. 392, lines 5-11; R. 471, hnes2 5; R. 538, 11nes
15-19; R. 554, lines 15-21; R. 858 lines 19-24, '
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effort” to make sure Appellant understood information. Appellant explained the totality of
the circumstances included Appellant’s mental deficiency, the length of time he had been in
p'olice_custody, the length of time he had been interrogated, and the numberof ofﬁcers in th'e
room during the interrogation. R. 162, line 19 - R. 166, line 10. |

Judge Russo ruled Appellant’s statement was admissible; He explained“ﬁ]u's't the
evldénce overall takilng into consideratlon b_oth er(pert and the lay testimony, I believe that it

~ was appropriate for the statement'to come /in;” He acknowledged that Appellant was “atthe - \

pol1ce department for some’ length of time, I mean an 1nord1nate length of time Wlth regards -

- to wa1t1ng to give his statement. The Judge was persuaded that Appellant possessed the'

‘mental ab1hty to'understand his eranda wammgs and knowmgly waive them because “he

o had been through the cr1m1nal justice system in the past > He thought all of Appellant s

: responses to questrons were appropnate He also accepted the prosecutor s argument that if~ <

‘ Appellant were competent to enter a gu1lty plea then he possessed the mental ab111ty to ,'
;understand and waive hrs r1ghts knowmgly, R. 205, l1ne 2- R. 2_()8, l1ne 167
' Discussion

‘In Jackson V. Denno 378 U S 368 376 (1964) the Umted States Supreme Court

: held that “a defendant ina crrmmal case is depnved of due process of law if his convrctlon
- 18 founded, 1n whole or in part', upon an 1nyoluntary confession, Yv1thout regard forthe‘truth

or falsity " of the confeslen.” To introduce a statement produced during Acustodial
- lnterrogation, the prosecution must prove by a preponderance of the evidence that the
statement was made freely anddvoluntarily, and taken in compliance with Miranda V

Arizona, 384 U.S. 426 (1966). State v. Von Dohlen, 322 S.C. 234, 243, 471 S.E.2d 689,

694 (1996); State v. Goodwin, 384 S.C. 588, 601, 683 S.E.2d 500, 507 (Ct. App. 2009);
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State v. Miller, 375 SC 370, 378, 652 S.E.2d 444, 448 (Ct. App. 2007); State v.Compton,

366 S.C. 671, 680, 623 S.E.2d 661, 666 (Ct. App. 2005); State v. Crawley, 349 S.C. 459,

463, 562 S.E.2d 683, 685 (Ct. App. 2002). The waiver has two distinet dimensions. It must
<

be “voluntary in the sense that it was the product of a free and deliberate choice rather than

" intimidation, coercion, or deception,” and it must be “made with a full awareness of both the

nature-of the right being abandoned and the consequences of the decision to abandon it.” .

| ‘Moran v. Burbine, 475 U.S. 412, 421'(1986)2 see also State v. Middleton, 288 $.C.21,25, - |
| . 359 S.E.?d 6‘92, 694 (1986). 1t is not enough that the iﬁterrogator advised the suspect of his
rights and the suspect made an uncoerced statement. The prosecution mustl show that the
accused understood the rights. Berghuis V. Thorﬁpkins,\ US. 130 S.Ct. 2250

~ . (2010)(citing Colorado v. Spring, 479 U.S. 564, 573-575 (1987); Connecticut v. Barrett, 479

U.S. 523,530 (1987)). : ,
In South Carolina, a court must examine the totality of the circumstan‘ces :

‘surrounding' the custodial statement. The ‘éxamining court must answer the question:- did

totality of the‘”clirAc‘umsta_hce‘s surrounding the custodial statement défeé:[ the defendant’s wﬂl?

~ State v. Moses, 390 S.C. 502, 5'13, 702 S.E.2d 395, 401 (ct. App_. ’201.0).

Courts have recognized appropriate factors that may be considered in a
totality of the circumstances analysis: background; experience; conduct of
the accused; age; maturity; physical condition and mental health; length of
“custody or detention; police misrepresentations; isolation of a minor from his
or her parent; the lack of any advice to the accused of his constitutional
rights; threats of violence; direct or indirect promises, however slight; lack of
education or low intelligence; repeated and prolonged nature of the
questioning; exertion of improper influence; and the use of physical
punishment, such as the deprivation of food or sleep.

Id. at 513-514, 702 S.E.2d at 401 (internal citations omitted). The test requires

113

consideration of “’totality of all the surrounding circumstances — both the characteristics of

g
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the accused and the details of the interrogation.’” | Dickerson v. United States, 530 U.S. 428,
434 (2000)(citations omitted). Consideration of a person’s mental .capacity' is an important

factor in determining whether a statement to police vi?as‘voluntary State v. Callahan, 263

S.C. 35,41, 208 SE2d 284, 286 (1974)(c1t1ng State v. Cain, 246 S.C. 536, 144 SE2d 905
(1965)) |

In State V. Davrs 309 S:C. 326, 422 S E.2d 133 (1992) overruled on other grounds :

-~ by Brightman A State 336 S.C. 348 520 S.E2d 614 (1999) the South Carohna Supreme : " '
' Court held that ’although Dav1s suffered from mild mental retardation wrth ban»‘IQ of 66, he
had the capacity toiinake a knoWin'é 'wai\./er of his consjtitutional rights ;to ‘siIence' and

counsel. ?After Dav1s’s arrest, an ofﬁcer read the standard w warnings to Davis from

a card. The ofﬁcer testiﬁed he “read .sloizvly, ‘paused after each sentence; looked at Davis,
and."a‘sked him to Verballyv indicate:*}vhether he; understood What had b‘e‘e‘ri read tofhim.”
- :Da\fis respond‘ed:afﬁrrnative1%=that he ;Qunderstood each of his.l rights:f \i&‘/h‘en‘ ’a'sk;ed ‘if he

: . wanted a laiafyeri. present, Davis stated he did not need a laWYer The ofﬁcer also :

;‘explained’i, that Dai'visf could. end:the Viinterro.gation at: any 'time | Dav1s 1nd1cated he'.'

. understood this and agreed to give a taped sta‘ter‘nent. Due to 'a;problern u,'withithe audio B
equip_’rnent, the ofﬁcer'asked Davis for a s‘econid statement Again, the officers explained' to -
bavis his conStitutional irights and Davis waived those rights‘and provided a statement,~ I
at 336,422 S.E.2d at 140. |

A forensrc psychiatrist testlﬁed that he 1nterV1ewed Davis in detail regardmg his

‘understandmg each of the rights afforded to h1m pursuant to Miranda Id. at 336 337 422 )

: - S.E2d at 14Q. The psychratrist adrmtted Davis’s understanding Would be on adifferent,

less abstract, level from a person of average intelligence, but Davis’s comprehension was
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adequate to enable Davis to knowingly and intelligently waive those rights.” On the other
hand, Davis presented experts who testified he lacked the mental ability to understand the
implications of Miranda. Id. at 337,422 S.E.2d at 140. The Supreme Cbuft hela “there was
sufficient evidence on the record, both lay and expert, to support the trial judgé’s
determination that Davis was competent to waive his _M_im rights.” 1d.
In Striking contrast to the instant matter, the officers in State V.‘Jenning‘s,.é80 S.C.
62, 63-64, 309 S.E.2d 759, 760 (1983,) were aware of the defendant’s low intellectual
functioning and ex-ercise_d caution to be sure he understood their communications with h1m
Based upon lél_.wllenforcement’s careful questipr;ing‘:and the remaining circuinstances, the
Court found Jennings’s statement was adfnissible. |
- Numerous courts throughout the country have found statements to ' police
inadmissible where the defendants laéked the ébility to understand their rights” and th¢

implications of waiving such rights. In State v. Flower, 539 A.2d 1284 (NJ Super. L.

1987), the New Jersey court found-a defendant’s,st;cltement was inadmissible based on the
testimony of fhrée teachers who'taught the defendant seven years carlier. The teachers
" testified the defendant ha((iva second or third grade level vocabulary and required instructions
‘ in very'basic terms. Due to his low level 0f functioning, he was unable to grasp ébstract
concepts. The teachers opined that he would not understand‘ his Miranda rights even if
explained to him..

Similarly, a psycﬂiatrist and a psychologist testified that the ‘defendan‘; haa a mental
age of ten or eleven, required instruc':tions to be given in a vgry'slow and deliberate manner,
and would not have been able to understand his rights unless théy were very carefully

explained to him. The defendant would do what he perceived an authority figure wanted
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him to do. The court held the statement was inadmissible because the warnings had not
been given slowly aﬁd carefully enough or with any consideration of the defendant’s
intellectual functioning, thereby preventing the defendant from making a knowing waiver. -

State v. Rossiter, 623 N.E.2d 645 Ohio Ct. App. (1993). A court found a defendant’s

statement inadmissible because she lacked the ability to comprehend her rights where she

suffered from mild mental retardation and she functioned on the equivalent of an eight-year

- old child.wPeoAﬁ'le v. Daniels, 908 N.E.Qd 1104 (1ll. App. 2009). Although the defendant
\undersfood some Qf his rights and Vhe was the manager of a local ‘restéurar-lt, a trial court
propeﬂy excluded a statement by a mentally impairgd individual, whése IQ was 71, where
’the expertr testified the individual suffered frf)m depression, -‘which wc;uld affect his 1Q.

Albarran v. State, 96 So. 3d 131 (Ala. Crim. App. 2011).

. In a case very similar to Appellant’s, the Tennessee Supréme Court held a
defendant did not knowingly and intelligently waive his. rights-before police interrogation,
R ;- R . . . . LT .

. even though he appeared to understand his rights ém_d was later found competent to stand

trial because evidence showed that -he was mentally retarded, rwith an 1Q of'A55, and

‘ functioned on the level of a child from six to nine years Qla. State v. Blackstock, 19'AS.W'.3d
| 200 (.Tenn. 2000). .

According to empirical reséérc;,h, “mental retardatioﬁ makes some people incapable

of under;tanding either the texf of the M‘» riéhts or the conse;luencés of forsaking tﬁefn.

For these people, the words of the warnings latterly have no usefﬁl meaning.” Morgan

Cloud, et al,, Wordsl without Meaning‘: The Constitution, Confessions, and Mentally

Retarded Suspects, 69 U. Chi. L. Rev. 495, 499 (Sprihg 2002). The results of the authors’

study revealed
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mentally retarded people simply do not understand the Miranda warnings
[because vlirtually all of the disabled subjects failed to understand the
context in which interrogation occurs, the legal consequences embedded in

the rules or the significance of confessing, the meaning of the sentences that
comprise the warnings or even the individual operative words used to
construct the warnings.

-Id. at 501. Notably, the research showed t\hat ‘no't'only did people suffering from severe
mental retardation not comprehend the warnings, but those classified as mildly mentally
retarded failed to understand the warnings és well. Id. »

The trial judge erfed in admitting Appellant’s statement to police officers where
the record évidence demonstrated Appellént‘ lacked the requisite fnéntal abﬂity to Waive his
m_rﬁ@ rights due to his:‘ intellectual disability. The issues are whéther Appellant.
understood abstract concepts, such as rights, w}{ether Appellant understood the words used
in the warnings and waiver request, and whether he understc;od the implications of wéiving'

his rights. The ﬁmdisputed evidence was tha£ Appellant had an IQ in tﬁe 50s, that his ability
| to understand was the equi\}aleht of a 4kindergartnér,';that he was intelfrogated by multiple
~ officers, that he remained in police custbdy foAr.J app.)rQXimately eight hpurs before the ini£ia1
qucsfioning _énd was in bolice custody‘for appf;)ximaﬁely eleven hoi’Jrs béfore.the “police
initiated recording of his statement. Thé recorded statemer/lt illustrated that although
Appellant provided some narrative, he priméﬁly' responded to leading questi(?ns by the
officers. |

The state’s witness, Dr. Hall, testified Appellant fequired more time to understand
information presenfed to him. In fact, in order to rénder him competent, the state’s doctors
had to educate Appellant on multiple aspects of his case and the judicial process. Appellant
could not understand complex ‘sentences or -even complex words. No officer read the

warnings singly and ensured Appellant’s understanding of each. No officer explained the
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ideas, concepts, and rights comprising the warnings. As indicated by Dr. Price, Appellant
did not understand his Miranda wamings or the implicatioh of the waiver. Perhapé most
convincing that Appellant did not understand the warnings was the prosecutor’s admission

\,

that Appellant “did not understand a ldt of things abstractly.”
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. The trial court’s erroneously found Appellant knowingly consented to the police-

taking a DNA sample and fingerprint standard from him where the undisputed evidence

demonstrated Appellant lacked the mental capacity to make a knowing waiver of his rights

due to his intellectual disability.

‘During the pretrial hearings, Shannon Hill, an officer with the Florence Police
Departmenf, testified that in September of 2008, he asked Appellant fc')r’ Volu'ntaryv consent
for a DNA samplé and a ﬁngerplr\int standard. R. 213, line 17 —R. 214, line 4. Accbrdi‘ng to
Hill, Api)ellant agreed andfsigned the appropriate waiver. R. 215, lines 3-10. _Hill"sf;owed
. . .
Appellant the form and explained it to him. R. 215, liné 13 —R. 216, line 13. Hill claimed
- Appellant un(ierstood that he wanted to gather a saliva sample and a fingerprint sample and
consented té such. R 216, lines 7-13. HiH we;lkéd Appellént through the processes for
gathéring the samples. R. 216, line 21 — R.‘ 220, .line 18. At the end 6f Hill’s direct
testimony, he stated “I was assuming that he was understanding everything I told him.” R.
222, lines 16-17. On cross-examination, Hill testified thaf he did not .read any Miranda
warnings to Appellant. R 223, lines 4-11.°
Dr. Price opined that Appeilant did not understand the re\:questl‘ fg; cdnsgntfor
police to obtain a DNA sample from him. Appellant would have acquiesced to the request 1 '
as part of his adapting: R. 119, -lvines 18-24. |
T}‘lé prosecutor &gued that Appellént had the ability to waive his Miranda rights;
and therefore, and the abili:cy to consent to the search — ﬁngérprints and buccai swab. The

prosecutor argued “I don’t think a rocket scientist would be needed when you go and ask

® Hill' testified similarly during the trial.  Appellant Tenewed his objection

contemporaneously. R. 313, lines 16-22; R. 320, lines 9-12. Appellant objected when
the DNA analyst testified as well. R. 334, line 24 —R. 335, line 6; R. 357, lines 10-19.
19



somebody? hey, can I take your fingerprints, and he‘ could say no. Or can I take 2 buccal
swab; you can say no. It’s% not e>’<actly rocket science.” R. 228, line 23— 15.

Appéllant countered that Appellant lacked the ability to under.standl and to consent.
Appellant’s mental disability along. with other factors comprising the totality of the
circumstances prevented Appellant from making a knowing waiyer of his rights. R. 229, |
: line 17 — R. 230, line 12.° The form used to obtain Appellant"s consent provided as follows:
“I, the undersigned, do 4I‘16reby voluntarily consent thz;1t the City of Florence Police
Department obtain from me the following itemé for the Suépegt EV’idencevCollection Kit:
Saliva Sample; Fingerprints.” State’s Exhibit #117. |

Ovér Appellant’s objection, the ;court found_ the e;videnéé admissible: Findix_lg" that 4
accordjng to Dr. Price Appellant was ﬁnable to understand anything beyond that of 'é
kindergartner, the éourt détérmined th.a;[ Dr. Price “sgemed to completely discouht the
© testimony tﬁaf [Appellant] held a job, recéived wages, worked a jpb, .that'hé understoéd or
vknew. certain things.” The COU.I’t' disagr_eed and. déterminéd that; the-evidenc.e éh‘c>w¢d'
Appella}nt “did .ﬁndevr.stahd.” According tb the court, “the reality of it is he operéfes.well
about that level [of a.kinderg;drtner].” Thus, the court conéludéd Af)pellant possestsed the -
3 intellectuél cépaci’gy to consent to the buccal swab and fingerprint standards. R. 230, line 13 .
~R. 231, line 16. |

Appellant incorporates the argumént presented in.Issue I, supra. . Appellant lacked
the ability to understand his'rights and waive those ﬁghts to suBmit to giving“a saliva sample

and fingerprint standard. In light of the procedures used for obtaining the samples,

® Appellant repeatedly objected to the introduction of any evidence obtained through the lise
of comparisons to Appellant’s DNA sample and fingerprint standard. R. 141, lines 10-13;
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Appellant was never even advised of his rights and never informed that he could refuse.
The totality of the circumstances included Appellant being in police detention from Aligust
'27, 2008 through September 5, 2008 when Hill‘sought ‘Fhe saliva sample and fingerprint
standard and the apparent lack of the appointment of counsel for Appellant for those nine

days while he remained incarcerated.

R. 142, lines 12-16. Appellant argued that Appellant lacked the mental capacity to consent.
R. 143, line 21 — R. 144, line 6. . '
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111. The trial court erred in admitting evidence that was the product of Appellant’s

statement where the evidence was the fruit of the poisonous tree, Appellant’s statement,

which was made without Appellant having the capacity to waive his conétitutional rights

due to his intellectual disability and where Appellant Jacked the capacity to consent to the

search of his house:

-

Du{ing the pretrial hearing, Godwin testified thaf at(;t.ef obtaining Appellant’s formél
recorded statement, which began at 3:15 am, tile officers and Appellant went to Aﬁpellant’s "
home searching for items relating to the burglary. R. 83, lines 15-22. Acéording to

 Godwin, Appellant led the officers to the items. R; 83, line 23 — R. 84, line 5. Godwin
- testified that Appellant told them “it was all right to go to the house.” R. 84, lines i~2-14.
4‘Godwin admitted the police did not have e; search warrant to invade the privacy of »
" Appellant’s home. R. 90, lines 6-9. |
‘At trial, éodwin tesfiﬁed tﬁét Appéllant disclosed, during the interrogation, that

items stolen from the (iéceased were at his home. After the infefview, Appeliant,
'accompaﬁied by police officers, wént to Appellant’s homé where Appellant showed the
items to the ofﬁcers. R. 474, lines 3-23; R. 475, lines 7-8. Appellant directed the officers to
a crawl spéce of the home. ‘The ofﬁcers recovered several items believed to belong to tﬁe ._
. clleceased.. R: 476, lines 8-21.

'Dreflyton testified at trial that after the officers interrogated Appellant at the police'
departmént, they went with Appellant to his house where he told theﬁ some stolen items '
- were located. R.- 541, line 20 — R. 542, line 15 Officers found several items belonging to
the victim from Appellant’s home. R. 542, lines.17-24. Drayton testified that Appellant

volunteered to show them where the items were. R. 543; lines 7-11.

)
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Appellant objected to the introduction 6f evidence found at his home as the product
of his statement, which was obtained illegélly. -R. 33, lines 8-25; R 153, lines 7-25.
Appellant lacked the ability to consent to the vsearch due to his mental infirmity. R 154,
lines 10-20.

Judge Russo held the evidence was admissible. He found Appellant understand h1s
rights and voluntqrily .offéred the information about the ldégtion of the stolen items.
Therefore, the judée permitted the state to introduce evidence of the étolen items, the
location where officers found the items, and howﬁ the officers found the itémst R. 64, liﬁes
9-25.

, ' Appéllant ing:orporates the arguments ‘pr¢sented in I’ssge I, supra. The Fourth
Ame’n‘dment' to the United States Constitution prohibits unreasonable searches and
seizures: “The right of the people to be secure in their persons; houses, papers, and
effécts, against unreasopal..ole‘ searcﬁes and seizures‘, }shall not be violated, and no
- Warrants shall issue, but upon-probable cause, supported by' Oath or 'a.fﬁrmatior‘l,’ and
particularly des_qribihg' the p'lacé to be searéhed, andthel per_sdns or things to be seized.”
"U.S. Const. amend. IV Cbnéequently, the Unifed States Supreme Court created the

exclusionary rule to safeguard.Fourth Amendment rights. United States v. Calandra, 414

U.S. 338 (1974).
The Fourteenth Amendment incorporates the rule of éxcluding evidence obtained -
through an illegal search or seizure and makes it applicable to the states. Mapp v. Ohio,

367 U.S: 643, 655 (1961). The exclusionary rule prohibits the admission of evidence that is

the product, or fruit, of an unlawful search, or poisonous tree. Murray v. United States, 487

U.S. 533, 536-537 (1988); Wong Sun v. United States, 371 U.S. 471, 488 (1963); State v. |
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Sachs, 264 S.C. 541, 560, 216 S.E.2d 501, 511 (1975); see also State v. Nelson, 336 S.C.

186, 519 S.E.2d 786 (1999) (finding if law enforcement exploit an unlawful search to seize

evidence that would not have otherwise come to light, that evidence is the "fruit of the

poisonous tree" and is not admissible); State v. Brown, 389 S.C. 473, 483, 698 S.E.2d 811,

816 (Ct. App. 2010); State v. Greene, 330 S.C. 551,499 S.E.2d 817 (Ct. App. 1997).

Furthermore, ;phe United States Supreme Court has held that “searches [and:
seizures] conducted outside the judici‘al proceés, without prior approval by judge or *

magistrate, are per se unreasonable under the Fourth Amendment-subject only to a few

specifically established and well-delineated exceptidns.” Katz v. United States, 389 U.S.

347, 357 (1967) (footnote omitted); see Coolidge v. New Hampshire, 403 U.S. 443, 454-

455 (1971); see also Sfate v. Weaver, 361 S.C. 73, 80-81, 602 S.E.2d 786, 790 (Ct. App.

2004). “The exceptions are “‘jealously and carefully drawn,’i-and. there must be ‘a
showing by those who seek exemption...that the exigencies of the situation make the
~ course imperative.” Coolidge, 403 U.S.-at 455. More specifically, the burden is on the
- State to justify a“warrantless search or seizure, and the recognized exceptions have -
included: (1) search incident to a lawful arrest; (2) “hot pursuit;” (3) “stop and frisk;” (4)

“automobile exception;” (5) the “plain view” doctrine; and (6) consent. Id.
Yet, despite these exceptions, the United States Supreme CourtAhas emphasized -

its concern with warrantless searches and seizures:

The point of the Fourth Amendment, which often is not
grasped by zealous officers, is not that it denies law
_enforcement the support of the usual inferences which
reasonable men draw from evidence. Its protection consists
in requiring that those inferences be drawn by a neutral and
detached magistrate instead of being judged by the officer
engaged in the often competitive enterprise of ferreting out

crime.
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Johnson v. Uri;ited States, 333 U.S. 10, 14-15 (1948). The Supreme Court of the United
| States has also addressed the; warrant requirement’s effect on the seizing officer: ‘In
cases where the securing of a warrant is reasonably practicable, it muét be used and when
properly supported by'afﬁdavit and issued after judicial af;proval protects the seizing -

- officer against a suit for damages. In.cases where seizure is impossible except without

. warrant, the seizing officer acts unlawfully and at his peril unless he can show the court

probable cause.” ~Carroll v. United States, 267 U.S. 132, 156 (1925).
In-order to introduce evidence based upon a purported consent to search, the

. prosecution must show the consent was voluntary. Voluntariness is determined by an

examination of the totality of the circumsta’nceé. State v. Wallace, 269, S.C. 547, 550, 238

$.E.2d-675, 676 (1977)(citing Schneckloth v. Bustamonte, 412 U.S. 218 (1973); State v. |

Newman, 261 S.C."352, 200 S.E.2d 82 (1973)); State v. Brannon, 347 S.C. 85, 552 S.E.2d

A

773 (Ct. App. 2001); State v. Dorce, 320 S.C. 480, 465 S.E.2d 772 (Ct. App. 1995). One of
the factors to be considered in determining:whefher consent was volunitarily given is
custodial setting. Wallace, 269 S.C. at 552, 238 S.E.2d at 677; Brannon, 347 S.C. at 90, 552

SE2dat77s.

In‘State' v. Pichardo, 367 S.C. 84, ‘1.06, 623 S.E.2d 840, v852‘ (Ct; Abp. 2005), this
~ Court affirmed a trial court’s ruling that a car owner did not consent to‘-‘a search the car
Voluntarily.u The officer initially testified the oMer éave consent, but then stateci he needed
to be certain the owner responded affirmatively. The owner asserted that he did not consent
.and did not understand English well enough té give consent. Expert testimony sﬁpported

the owner’s assertion that he spoke little br no English, did not understand English, and had
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a very limited education. Thus, this Couﬁ concluded there was no voluntary consent and the
search of the vehicle was not Vaiid.

| Officers learned of the evidence at Appellant’s house through the process of
obtaining Appeliant’s statement. As explained, supra, Appellant’s statement was obtained |,
illegally because he di.d not knowingly waive his Miranda n'ghts. Therefore, the »items were
‘the fruit of the poisonous tree.

Additiohally, the officers found the items and seized the. iterﬁs by requesting :
consent from Appellant, who lacked the mental ability to provide the .consent. The totality
of the circumstances demonstrated Appellant lacked the inental capacity to consent. The-
alleged consent was obtained while Appellant was in custody and at some point after
Appellant’s recorded statement, which began at 3:15 a.m.' At thet ;;oint, Appellant had been
in police cuetody over eleven hours and had been interrogated at least over tlﬁr'ee hours. His
prolonged detention, the'presence of numeroué boliee ofﬁeers‘,maintatlining' his contmued
. custody by the police, his _ﬁndisputed lack of intellectuai capacity, and the fna;*athon-

interrogation easily show Appellant’s alleged consent fQ search his home was not voluntary.
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1V. Appellant’s state and federal constitutional rights to a trial by a fair and impartial

jury were violated by the trial judge erroneously excusing a juror, who stated that although

she knew members of Appellant’s family, she could be fair and impartial.

- Relevant faicts
| Duripg voir dire, a juror discloged that she lived in the neighborhood where the
alleged érifne took place and that in her job aé a »hair stylist, she had done the hgir of
Appellant’s aunf and sister in the past. R. 195, line 18 — R. 196, line 6; R. 1'96, iinés 14-15;
R. 197, line‘s 8-12. The juror, Tiffany Muﬁay, admitted she had no discussions with anyone
ébout the case and had no information pe’x’ta_ining to the case. then asked if she could be
fair and impartial, she stated she could. She explained her only cc;ncem was her future
relationship with Appellant’s sister and mother. R. 196, lines 8-24; R. 197, lines 21-22; R.
198, line 9; R. 198, lines 11-22. o
The prosecution moved to strike her for cause because éhe would bé uﬁcomfortable
and “it wéuld be hard for [her] to delil.)erate'with a free c.(>nscious, free'mind.” The
' \prose(;utor remarked he “didn’t think it would bé,inappropriate to excuse the juror.” R. 198, |
line 25 — R. 199,-line 13. The judge responded'th-at she “indicated that sile couldl be fair and
impartial. I respecf you for that. I agree with'that.” R. 199, lines 14-16. Thus, the judge
found the juror crediblé when she stated she could be fair and impartial to both sides.
Thereafter, the judge told the attorneys: “The concerﬁ I have is with the juror th clearly
“doesn’t want to. serve because it puts her in a very difficult position although she can say she
can be fair and impartial.” R. 200, lines 5-8. |
The prosecution responded that serving “would affect [her] pecuniary interest

because if she decides against them they might not come to get their hair done there
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e
‘

‘ anymore.” R. 200, lines 9-12. | Further, the prosecutor stated: “But I think part of the .danger
) .. 1s that somebody extraneous other thanevidence would enter that jury room in terms of |
' deliberation and that would be what effect is this going to have if I have to rule againsthjrn.”
R. 200, lines 15-20. Appellant properly responded that the juror‘ would be instructed
appropriatel}r and the law presurnes jurors follow the.instructions. Additionally, Appellant: .
: _'ll‘emphasrzed that the juror re1terated more than once she could be fair and 1mpart1a R.
200 llnes 21-24. | |
_' \ Tnitially, J udge Russo indicated his decision was to excuse her desp‘ite“the fact that
5 - S :
he helieved her response thatshe could be fair and impartial. He stated he was concerned
= because the juror said she Would not know how to face Appellant’s family if he were found
| guilty. He also determined 'there was a pecuniary interest because.family members were her
cliefnts{and the judge feared thls would enter into'the juror’s deliberation.‘ He concluded that
+_if after qualrﬁcat1on they' had enough jurors, -then he uvas 1nclrned to excuse her R. 201
'.' lmes 12-25. At the conclusron of qualifications, Judge Russo excused Juror #130 1o~ R 203 s A
line 25 R. 204 lrne3 ’ | |
Immedrately before’ opemng arguments Appellant renewed hlS objectron to the
Judge excusrng Juror #130. Appellant re1terated that she stated she could be fa1r despite .
feelmg uncomfortable R. 244 line 18 — R 245, line 9. Judge Russo agarn acknowledged
B that Juror #130 stated she had not d1scussed the case W1th her clients and that she could be
fair. He referred to her statement that she’d feel uncomfortable, howe\rer.' On that b_asis,

Judge Russo excused her: “T excused her because she was very .concerned about serving.”

1 Judge Russo stated he was excusing “Ms. Byrd,” but indicated the juror’s number was
. 130. Juror Tiffany Murray was number 130, and he indicated that he would decide
whether to exclude her based upon the conclusion of qual1ﬁcatlons
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He admitted that the concern over a pecuniary interest was not raised by Juror #130, but was
one raised by the prosecution. He further admitted\ he had no reason to doubt Juror #130’s
statement that she could be fair and impartial. R. 245, line 10 —AR. 247, line 11.

Discussion

“The Sixth and Fourteénth Mendments of the United States Constitution

guarantee a criminal defendant a fair trial by a panel of impartiél and iﬁdifferentv jurors.

~ Estelle v. Williams, 425 US 501 (1976); Irvin v. Dowd, 366 U.S. 717 (1961); see also S.C.
Const. art. I, §§ 3& 14. A jury must “render its verdict free from outside influences of

~ whatever kind and nature” and make.its decision based solely on the evidence admittedl

during the trial. State v. Cameron, 311 S.C. 204, 207, 428 S.E.2d 10, 12 (Ct. App. 1993);

‘see also State v. Cooper, 334 S.C. 540, 551, 514 S.E.2d 584, 590 (1999), State v. Bantan,

387 S.C. 412, 422, 692 S.E:2d 201, 206 (Ct. App. 2010). The South Carolina Supreme
; Cou?t held "‘[i]n a criminal prosecution, the conduct of the ‘ jﬁrors shduld be free from all
: extraneous or improper influences.” State v. Kelly, 331 S.C. 132, 141, 502 S.E.2d 99, 104

(1998). Conduct that affects thé jury’s impartiality will affect the verdict. ld_

. 'In State v. Burgess, 391 S.C. 15, 17-18, 703 S.E.id 512, 513-514 (Ct. App. 2010),‘
, this Couﬁ féund no error in a trial iudge’s decision not to remove a Jury who di'sclosedlh‘e
knew a member éf the victim’s family. This Court explained “the fact that a juror has some
relationship with the 'victim does not automatically require the trial judge to remove the
jufor.” Id. at 18',' 703 S.'E.2'd at 514. Similarly, this Court held trial jﬁdgg’s decision to
permit a juror to fémain despite the j'uror’s exposure to outside influences Was not in error
‘where thé juror' stated the outside information would have no effect on her ability to be fair

© and impartial. State v. Bell, 374 S.C. 136, 148-149, 646 S.E.2d 888, 895 (Ct.-App. 2007).
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In a capital case, State v. Ivey, 331 S.C. 118, 121-123, 502 S.E.2d 92, 94 (1998),
the South \Carolina Supreme Court held a trial judge’s decision to allow a juror to remain -
was not in error where the juror admitted she knew the person who loaned the gun to Ivey’s
co-defendant. The judge 'inquired into what effect the juror’e knowledge of the witness
would have on her ability to ‘b'el fair and impartial. The juror responded “It shouldn’t affect
me.” The Court characterized this as an unequivocal statement by the jur'or‘ that the.

information would have “no effect on her ability to render an impartial verdict.” Thus, the

trial judge did not abuse his discretion in permitting the juror to remain on the Jury Id.; see

also Washington v. Whitaker, 317 S.C. 108, 451 S.E.2d 894 (1994)(finding the trial court
did not abuse his discretion tn permitting a juror to remain on the jury panel after learning
the juror heard a radio program about the case because the juror stated “unequivocally, that
she would not permit the radio broadcast to inifluence her decision”).

In a post-conviction relief (PCR) matter, the South Carolina Supreme Court fo_und ‘

no error where a juror failed to disclose that he and the defendant were incarcerated together

prior to trial. Smith v. State 375 S C. 507 654 S. E 2d 523 (2007) Dunng the PCR
hearing, the juror testlﬁed that he had no b1as or prejudlce against the defendant but
| admitted that he told the other jurors that he had been incarcerated with the defendant. I1d. at
5f6-517, 654 S.E.2d at 528. The Court detennined the juror-had not concealed ‘information
about his relationship with the defendant because the trial court had not asked whether any
urors knew the defendant, 1d, at 519, 654 S.E.2d at 530.

The trial judge erred in excusing Juror #130 from the jury panel where he applied -
the wrong legal standard in determining whether she should remain. The judge excused the

juror because the juror indicated she did not know how she would face the family if the
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verdict was guilty and that he believed the jurof had a pecuniary interest in the outcome of
the trial. The proper standard was whether the juror could be fair and impartial to both
sides. Juror #130 stated unequivocally and repeatedly that she could be fair and irnpartial.
Evgn when expressing her concern about facing the family after a verdict, she indicated“that
she could find Appeilant guilty regérdléss of her felationship with Appellant’s family. The

judge’s second reason was noi supported by the record. Juror #130 never once indicated she |
feared losing a client as; a result of her participation iﬁ the trial. In fact, her responses

indicated she fully expected to see the family again.

{
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V. The trial judge erred in admitting photographs of the deceased’s body where the

danger of unfair prejudice clearly outweighed any probative value of the photographs in

licht of the judee and prosecutor admitting the photographs were graphic and the

prosecutor’s failure to use the photographs for the reasons proffered - to corroborate

testimony regarding the injuries and to identify the deceased.

Relevant facts

Prior to trial, Appellant obj ected to the admrssron of photographs marked as state’s

Re

exhibits 56 57 58, 59, 60, 61, and 62. Admitting the photos were “graphic ” the .

prosecution argued the photos which were of the deceased’s body, would ¢ glve a full and
complete presentation ... of i injuries sustained.” R. 234, line 21 — R. 235, line 9. Appellant
argued the prejudicial value clearly outWeighed the probative value of the photos. The
photographs would not assist the j.ury in understanding the ‘manner of death because the
prosécution intended to present testimony from a forensic pathologist that the deceased died
"'as"a result of seven stab wounds'and testimony from police officers regarding where the -
body was found and its condition. R. 236, line:,l —R 257, line 3. Ultimately, the trial judge
excluded 57 58, ‘60‘ and 62, but allowed 56, 59, and 61 R. 242 line 7 - R. 243, line 2.
Therefore Appellant will address the arguments as they relate to the admitted graphic’
photographs. | |

Appellant argued that #56 Was' the least graphic, but the potential for unfair
prejudice increased with each photograph. Appellant argued #59 and #61 were “extremely .
1nﬂammatory pictures. " As a result, Appellant argued the photographs had “a severe_ "
probability of impassioning a jury as those pictures are gruesome.” R. 237, line 3 — R. |
238, line 1. Specifically relating to #59, Appellant argued the prejudicial effect outweighed

32



that probativé value, which was corroborating testimony regarding ‘stab wounds. The
photograph showed the deceased as she was found days after her death; thus showing some
level of decomposition. Appellant argued the photograph provided a “distorted picture” as it

' showed the deceased not relative to her time of ‘death and not showing the cause of death.
R. 241, line 8§ — R. 242, line 1. | |

Regarding #61, which ' showed the deceased ‘aﬂer ‘her body ‘was‘ moved and

. unwrapped the prosecutor argued the photograph 1dent1ﬁed the deceased and corroborated

Appellant ] statement regardlng Whose house the individuals entered. R 238, line 19 = R. o
~7 V‘239 line 4 Appellant responded that he had never challenged the 1dent1ty of the deceased

and would not do so. Appellant further argued #61 showed the deceased’s body after

ofﬁcers had altered the state in wh1ch they found her and that the photograph was Very .

: gruesome ‘and could 1mpassron the jury.” ‘R.239, lines 12 22

The judge pemntted the introduction of #56 because it showed what‘they found ~ -

| 'when they came on to the scene where her body was ” Admlttmg he did not know what the e

= testrmony would be the Judge allowed #56. because it showed the body wrapped in a bed'
) sheet whrch corroborated Appellant s statement to law enforcement. .R. 238, hnes 2—13,‘: :
' Movrng to #61, the judge allowed the photograph because‘«lt showed that the deceased 'was»' )
: : ln fact Willic Mae Hayes, despite the fact that the photograph did not show her'face, and it .
corroborated the testimony. that she ‘was',_ inher nlghtgown and bed clothing. R.‘ 239, line 21
- R 240, line 8. l"he judge allowed #59 llnding that it depicted the lnjuries that would be
the topic of testimdny and it did not se‘em to be overly gruesome, “depend[ing] on the view |

of it.” R. 240 line 9 —R. 241, line 4; R. 242, lines 5-6.
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When the prosecutor offered the ehotographs into evidence through police ofﬁcef
Shannon Hill, VAppellant renewed his objection. The court overruled the objection and
permitted the photographs to'be published to the jury. R. 306, lines 1-4; R. 306, lines 9-12;
R. 306, liee 23 —R. 307, line 1.

Discussion
“Photdgfapixs calculated to~ arouse the sympathy or prejudice of the jury should be -

excluded if they are irrelevant or unnecessary to substantiate material facts or-conditions.”

State v. Terres, 390 S.C. 618, 623, 703 "S.E'.2d 226, 228 (2010)'(ci’eing Statev'v. Brazell, 325
S.C. 65,78, 480 S.E.2d 64, 72 (i 997)). Rule 403 of the South Carolina Rules of Evideﬁce

provides that even relevant evidence “may bevekcluded_if its prebative value is sﬁbstantially
outweighed by the danger of unfair prejudice.” Photogrephs are unfairly i)rejudicial When '

(13

th'ey have a “’tendency to suggest a decision on an ifhproper basis, commonly, though not

‘necessarily, an emotional one.”” Id. (citing State v. Franklin, 318 S.C. 47, 55,456 S.E.2d
357, 361 (1995)).

Recently, this Court reviewed fhe adﬁﬁssibility of the photographs using a four-

step analysjs inl State v. Collins, 398 S.C.. 197, 727 S.E.2e1 751 (Ct. App. 2012). .The first
step requ@red an examination of the probative‘value of the photographs,‘including: whether’
‘the photographs corroborated tesﬁmon};. Next, an evalgation fhe danger of unfair prejudice
eesulting from the introduction of the photographs was. conduclted." Third, this Cou;t _
balanced the probative value and unfair prejudice. Fourth, the Court reviewed the trial
court’s decision for an abuse of discretion. Id. |

Determining the probative value of the photographs required an understanding of

" the practical context of the trial, including the charged offenses. Id. at 203, 727 S.E.2d at

34



754. Where the prosecutor elicited ample testimony from the forensic pathologist _
concerning the victim’s injuries and the cause of death prior to the int_roduction of the
photographs, “the photos added very little to the jury’s ability to ‘understand. the
pathologist’s testimony on this point.” Id. at 204, 7.27 S.E.2d at 756. Additionally, this .‘
Court held | “the danger of | nn_fair prejudice of the admitted photos is extreme”
because looking at each of the seven color photographs of ‘rhe ten-year old hoy’s partially ‘
devoured corpse onL the autopsy table was “difficult,” but the “combined effect of all seven
is disturbing.” This Court explalned the photographs were “chilling.” Id at 208, 727 S.E2d
at 757
In: Ipr_rg, 390 S.C. at 623, 703 SE.2d lat 229, the prosecurion” offered several

autopsy photographs into evidence during the sentencing phase of a capital murder trial.
The pathologi'si used the photographs to illustrate the nnmber and location of the injuries, as
| well as the manner in which the injuries Were inﬂicted. Ld., 390 S.C. at 624, 793 S.E.2d at
229. ’T.he. purpose of the close-up photographs was to help identify the nature of each .-
particular 1njury Id 390 8.C. at 623 703 S. E 2d at 229 As explalned by the Cout, “the :
scope of the probative value is much broader [1n capltal sentencrng proceedlngs] than [in]

the guilt phase.” Id. (citing State v. Kornahrens, 290 S.C. 281, 289, 350 S.E.2d 180, 186

.(1986)). ‘Thus, in capital cases, the Court has held autopsy photographs are admissible to

show the circumstances of the crime and character of the defendant, which are

considerations uniqlie to the sentencing phase of a capital case. Id., 390 S.C. at 623-624,

e

703 S.E.2d at 229 (citing State v. Rosemond, 335 S.C. 593, 597, 518 S.E.2d 588, 590

(1999); State v. Burkhart, 371 S.C. 482, 487, 640 S.E.2d 450, 453 (2007)). In Torres, the

trial judge also exercised his discretion by excluding three photographs offered by the
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prosecution as they were dﬁplicative and unfairly prejudicial. Id. Neverthelesé the Court
warned that the photographs at issue were “at the outer limits of what our law permits-a jury
to consider ... [and] strongly eﬁqouraged all solicitors to refrain from pushiné the envelope
on admissibility in order to gain a victory '\;vhich, in all likelihood, was already assu;ed
because of other substantial evidence in the case.” Id.

O{;r Supreme Court held autopsy -photographs were ad?nissible in a homicide by
child abuse case where the photographs corroborated the testimony of the pathologist and
refuted statements by the accused. State v. Holder, 382 S.C. 278, 676 S.E.éd 690 (2009). In
Holder, v382 S.C. at 281-282, 676 S.E.2d at 692-693, the prosecution aécused the victim’s
mothér and her l_ive-in,boyfvriend of homicide by child abuse. Initivally,‘ Holder told hospital
personnel the victim had been involvgd‘in an All-Terrain Vehicle (ATV) accidenti Id., at
281, 676 S.E.2d at 692. Holder testified that she was not aware of any marks on hef son
pripr to his deéth and thought he was suffering from food poisoning. 1d., at 291; 676 S.E.2d
.‘avt 697. During an in-camera hearing con'ce?nzing the ph_otégraphs, thé pathologist testified
the phétographs would assist him in ‘_‘”derﬁonstfating the énatomic relation)ships‘and the
o disruptioﬁ of those anatomic relationships. There may be some lack of knowledge of
internal anatoiny [among tﬁe jﬁrors].”’ - Id., at 290, 676 S.E.2d at 697. The pathologist .
admi&ed he could explain the injuries without the photographs but was not sure he could
“’explain it to their understanding.”” I_CL‘ The pathologist then used. the photographs to |
explain to the jury that some of the victim’s internal injuries showed signs of healing, the
victim had external bruising to his abdomen, and the victim had extcﬁsive bruising over his’

body. Id.
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The Court found the bhotographs demonstrated “the extent and nature of the injuries -
in a way that would not be as easily understood based on the testimony alone.” ﬁ The
Court held the photographs in combination with the pathologist’s testimony was
“particularly helpful to jurors who [were] unversed in medical matters.” Id., at 291, 676
S.E.2d at 697. In addition, the photogréphs refuted Holder’s teétifnony that she :Nas not

‘aware of any bruising on her son as the “photographs demonstrgte[d]_ that the damage to the .
child woﬁld have been difficult to ignore” due to the extensive bruising in various stages of
healing and torn internal orgahs. Id.

| In 'the coﬁpMdn case to Holder, this Court held the autopsy pﬁotogr'aphs éf the

internal organs and other injuries of the child were admissible during the trial of Holder’s

live-in boyfriend, Martucci. State v. Martucci, 380 S.C. 232, 669 S.E.2d 598 (Ct. Ai)p.

'~ 2008). This Court held the photograph;c, were admissible to cBrroborate the testimony of the
pathologist and were relevgnt to prove the elements of the chargéd offense — homi;:ide by
chiid abuse. The photogré.phs showed éyidence of abuse, including injuries at _Véu'ious >stages A
of healing, that the abuse was the cause of death, and that the abuse manifested an extreme
indifference té human lifé, which were elements of homicide by child _abﬁse. Id., at 250,
669 S.E.2d at 608. |
| In State v. Jarrell, 350 S.C. 90, ,564 S.E.2d 362 (Cf. App. 2002), this Co/urt held the
admission of several aufopsy bhotographs of thé \}ictim in the homicide B’y child a‘l.)useand'
accessory after the fact (;f murdér case was nét error. This Court held thé photographs“ were |
necessary to corroborate the testimony presented. The 4photograph of the anal injuries due to

sexual abuse corroborated the ‘testimony of the pathologist and of other witnesses

concerning Jarrell’s motive for planning to kill the baby due to the abuse being readily
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apparent. Id., at 106, 564 S.E.2d at 371. The photographs corroborated the pathologist’s
time of death testimony, and testimony of others that the child was in a state of rigor mortis
and the beginning stages of decomposition. Id. Finally, this Court concluded the
photographs assisted the jury in under_standing the testimony of the pathologist. &, at 106-
107, 564 SE2d at 371. | :
During the sentenc1ng proceeding of the cap1tal tnal of Andre Rosemond, the tr1al ‘_- |
.' judge admitted six enlarged color photographs of the v1ct1ms Three of the photographs x

~ were from the crime scene and three were from the autopsy ‘State v.. Rosemond 335 S.C.

- 593, 596 518 S.E: 2d 588, 589 (1999) The South Carolina Supreme Court held admrss1on
of the photographs during the sentencing phase was not unduly preJud1c1al Id ats 97 5 1 8
S.E.2d at 590. As explained the purpose of blfurcated proceedings in capital cases is to

-permlt the 1ntroduction of ev1dence in the sentencmg phase that would be inadmissible -

o durmg ,the guilt phase. Although a capital sentencrng jury may see photographs of the‘

-  Victims® bodies in the same condition in Wthh the defendant left them the tnal Judge must»if o
balance the. prejudicial effect of the: photographs against the probative Value Wthh is
: broader in scope 1n the sentencmg phase of a capltal case. Id at 596-597,-518 S.E.2d at 590 ’ _'

| (quotlng State v. Komahrens 290 S.C. 281, 289, 350 SE2d 180 185- 186 (1986)) The.: :

’ Court held the photographs from the crime scene showed the victims'in substantially the‘

,‘ same.condition as the defendant left them and alll of the- photographs_v_ corroborated the .
pathologist’s testimony concerning the position of the victims as they died and the Wounds
’ received by the victims. Id., at 597, 518 S.E.2d at 590. 'The Court concluded theA
photographs were “admissible in the sentencrng phase of a death penalty trial to show the

" circumstances of the crime and the character of the defendant.” Id
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The admission of three photogfaphs of the victim’s face in a murder case was not
erroneoi‘is because the photographs corroborated the experts’ testimony of the anglp and
distance from which the victim was shot and to show the residue on the victim’s eyelids
suggesting his eyes were ciosed when he was shot according to our étafte supreme court. -
Thus, the photographs were relevant and probative of a material ' issue in the case.
Additionally, the photographs were not unduly gruesdme in light of the insignjﬁcant aﬁomt

of blood. State v. Nichols, 325 S.C. 111, 121-122, 481 S.E.2d 118, 123-'124‘(1997)f

. In State v. Brazell, 325 S.C. 65, 480 S.E.2d 64 (1997), the Court held three color

photographs were admissible in a murder case.” The photographs were from the érimé scene
and weré ndt close-ups. After reviewing the offered pﬁotc;gfaphs- and -bala'ncing thé:
};robative value against the i)rejudicial effect, the trial judge selected thrée-of them. The -
judge excludéd other photographs‘ of the crime scene and autopsy based on fhe unfair
| prejudice of the photographs.' -The Court held the 'photpgraphs supported the testimony of l
éeveral witnesses, including that of a witness who testiﬁedvconcerning thé location of the
body on the side of the_road and of the pathologist 'concernirig'the injuries‘ sustained. In
* addition, the prosecution qsed the photographs to establish the ;‘murdér was a deiibefate and .
' calculated act” 1, at 78-79, 480 S E.2d at 72, | | |

The Court upheld the trial judge’s admission of three photogfaphs showing injuries
suffered by one of the victims in State v. Nance, 320 S.C. 501, 466 S.E.2d 349 (1996). The
photographs were of the surviving victim in his hospital bed and showéd the cleaned stab
woﬁnds to his hands, abdomen, right shoulder, and face. Id., at 507-508, 466 S.E.2d at 353.
“According to this Court, the photographs corroborated' the téstimony of a doctor who

testified concerning the surviving victim’s medical condition and the surviving victim’s
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\
testimony concerning his injuries. Additionally, the “photographs were ... relevant to the
issue of malice, an element of assault and battery with intent to kill.” Id.
During the trial of Donald Kelley for murder, the trial judge permitted the

r . ' ‘
introduction of photographs and video of the crime scene. State v. Kelley, 319 S.C. 173,

460 S.E.2d 368 (1995). Two photographs were of the Vic:[im’s nude body on the living
room 'floor showing her body and face visibly swolle;h and showed blood smeared on the
walls and floor. The videé panned the crime scene. The Court held' the photographs and
video were relevant to show the crime scené and to establish malice, in light 'of Kelley’s
contention that he was drunk and guilty of the lesser-inclpded offense of voluntary
manslaughter. Concernihg Kelley’s argument that the photographs and video wefe unfairly
prejudicial, this Court held the photogfaphs and video “depicted the excess nature of the
killing” and as such “their probative value on the issue of maliqé was great ehough to negate
the risk of the jury’s basing its decision on aﬁ impr(cbper paséion.” E, at 178,460 S.E.2d at

. .370-371.

In State v. Middleton, 288 SC21, 24,;339 SLE.2d 692, 693 d986), the Court heigl
4'tvhe trial court erred in admittihg three color autopsy photographs Nof one of the victims in this
capital murder trial. Aithbugh the photographs were used to corroborate other evidence, the
trial judge errea in permitting .their introduction kbecause .the'y were unfairly prejudicial.
“[T]he ihformation contain§d wi;[hin the photographs was not really at issué.” Additionally,
“any argtiable evidentiary value of the photographs” was negated by the forensic
pathologist’s testimbny. 1d.

The trial judge erred in admitting the photographs of the deceased’s body as it was

found and aé it was altered by police after it was found because the danger of unfair
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prejudice to Appellant outweighed any probétive value. Béth the prosecutor and the trial
judge admitted the photographs were graphic. The prosecutor used the photogfaphs with
only one Wifneés — a police officer who described where the body had been found. The
photogr;lphs were not.used by the prosecutor to identify the victim or by thef\pathologilst to

describe the manner of death.
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CONCLUSION

Appellant respectfully requests this Court reverse his convictions and sentences

and order a new trial. ’ )

.Respectﬁllly submitted,
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