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5
MR. PEACE: THE STATE CALLS THE CASE OF THE STATE V.
JAMES EDWARD WISE, INDICTMENT NUMBER 97-GS-36-480. HE'S
CHARGED WITH ESCAPE FROM CUSTODY OF AN OFFICER AND ALSO
INDICTMENT'98-GS-36—402. HE' S CHARGED WITH BURGLARY IN
THE FIRST DEGREE.
THE COURT: MR. GRIFFITHV, WE' LL. DRAW THE JURY AND
THEN MAKE MOTIONS OUT OF THE PRESENCE OF THE JURY.
MR. GRIFFITH: YES, YOUR HONOR. THANK YOU.
THE COURT: MEMBERS OF THE PETIT JURY, WE ARE ABOUT
TO BEGIN THE TRIAL OF THE STATE V. JAMES EDWARD WISE.
WOULD YOU STAND UP, MR. WISE, AND LOOK THAT WAY?
ANY MEMBER KIN BY BLOOD OR MARRIAGE TO JAMES EDWARD
WISE?
{NO RESPONSE.)
'ANYBODY KIN TO. DANNY GILLIAM, TODD JOHNSON, CLAY
BABB?
- (NO RESPONSE.)

ANYBODY KIN BY BLOOD OR MARRIAGE TO TObD JOHNSON,

'MARY BATES ~--- IS MARY BATES IN THE COURTROOM?

MR. PEACE: YES, YOUR HONOR. SHE IS.

THE COURT: STAND UP, LOOK THAT WAY. YOU MAY BE
SEATED.

YES, MA'AM?

JUROR: I'M HER AUNT.

THE COURT: ALL RIGHT. THANK YOU FOR TELLING US.
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1
EVERYBODY AGREES WITH THE PREMISE EVERYONE 1IS.

PRESUMED INNOCENT UNTIL PROVEN GUILTY BEYOND A REASONABLE

‘DOUBT? ;

X
v

(NO RESPONSE.),

. THE COURT: ANYBODY HAVE ANY REASON WHY THEY COULD
HOT GIVE BOTH' THE STATE AND THE DEFENDANT A FAIR AND
IMPARTIAL TRIAL? |

(NG RESPONSE.) ' v
. (THE c_bu‘n"r:. THE STATE HAS FIVE STRIKES. THE DEFENSE
mség’%m . YOU!MAY FROCEED. ANY OBJECTION TO THE CLERK
DRAP?iNG' THE JURY?

" MR. P:mcs YOUR HONOR, IF I MAY, ASK FOR ONE
QUESTION TO,BE ASKED? |

" THE CotRr: vES, SIR.

'MR. PEACE: MR, GRIFFITH HAS BEEN APPOINTED TO THIS

CASE. HE HAS A PRIVATE PRACTICE HERE IN NEWBERRY.

"'THE COURT: ALL RIGHT. ANYBODY REPRESENTED BY MR.
GRI?E:;ITH?
;;'wm-r", S YOUR NAME? STAND UP.
J’Ung; DOYLE SHEALY.
\THE CoURT: " pOVLE SHEALY.

'JUROR: HE'WAS GUARDIAN.

. . %,

& .
C[ALLED ouT, BUT I’ 'LI; QUESTION YOU LATER. ™~ }'__;,._*"

.} vALL RIGHT. YOU MAY PROCEED. %
X 1

{[THE COURT: ALL RIGHT. THANK YOU. YOU MAY NOT GET

ot
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7

MADAM CLERK: MEMBERS OF THE JURY, AS I CALL YOUR

NAME, PLEASE COME FORWARD., NUMBER 6, KIM BARTELLE.

(THE JUROR, A BLACK FEMALE, COMES FORWARD.)
MADAM CLERK: WHAT SAYS THE STATE?

¥MR. PEACE: PLEASE SEAT THE JUROR.

"MADAM CLERK: DEFENDANT?

MR. GRIFFITH: PLEASE SWEAR MS. BARTELLE.

MADAM CLERK: HAVE A SEAT IN THE BOX. 82, REBECCA

PITTS.

(THE JUROR, A BLACK FEMALE, COMES FORWARD.)
MADAM CLERK: WHAT SAYS THE STATE?

MR. PEACE: PLEASE SEAT MS. PITTS.

MADAM CLERK: THE DEFENDANT?

MR. GRIFFITH: PLEASE SWEAR THIS JUROR.

MADAM CLERK: HAVE A SEAT, PLEASE. 109, JOHN

TALBOT.

(THE JUROR, A WHITE MALE, COMES FORWARD.)
MADAM CLERK: WHAT SAYS THE STATE?

MR. PEACE: PLEASE SWEAR MR. TALBOT.
MADAM CLERK: DEFENDANT?

MR. GRIFFITH: PLEASE EXCUSE MR. TALBOT.

MADAM CLERK: YOU' RE EXCUSED, MR. TALBOT. 9, SHARON

BOYCE.

(THE JUROR, A BLACK FEMALE, COMES FORWARD,)

MADAM CLERK: WHAT SAYS THE STATE?



-———
* adw

,m,_‘\_n..v,
TSI A ¢

14
15

16

17 .

18
19
20
21
22

23

s -

8 .
,MR. PEACE: PLEASE SEAT THE JUROK. , : ‘ b
lémbm c‘i.ERK: THE DEFENDANT? ‘ , - b
MR. GRIFFITH:i PLEASE SWEAR MS. BOYCE. o
MADAM cE,Eix:. HAVE A SEAT, PLEASE. 56, RICHAI%IS &33
JOHﬁ%ON-. . ‘i J"o
+"(THE JUROR, A WHITE MALE, COMES FORWARD.) ‘-fé
"MADAM CLERK: WHAT SAYS THE STATE? ‘ t
MR. PEACE: PLEASE SWEAR THE JUROR. 1
i MADAM CLERK: THE DEFENDANT? )
| MR. qizrrm'rﬁ: PLEASE swr:!;m THE JUROR.
‘MADm{,CLf;:;zx: " HAVE. A SEAT,, PLEASE. 11, RICHARD
BOWERS .
' (THE JUROR, A WHITE MALE, .COMES FORWARD.)
;}mngy; c’r;m;c:. WHAT SAYS«THE STATE?
MR.: PEACE: PLEASE SWEAR THE JUROR.
| MADAM'CLERK: THE DEFENDANT?
LMR GREE‘P;ITH: *PLEASE SWEAR MR, BOWERS.
MADAHCLERR ‘HAVE A SEAT, PLEASE. 71, REGINA
MANUS.
(THE JUROR, A WHITE FEMALE, COMES FORWARD.)
'MADAM ‘CLERK: WHAT.SAYS THE STATE? '
MR, BEACE: PLEASE SEAT MS. MANUS. . !
MADAM CLERK: THE DEFENDANT? S, “ t gk ::A?
MR. GRIFFITH: PLEASE EXCUSE MS. MANUS. . { %t:;;"" %;Ji
MADAM. CLERK: YOU' RE-EXCUSED. 21, vais.époﬁgg‘. _f"'_*f*: :le
N S
v . _; n. 3
' - 8 ,-J»“'
- s - L&
40 T
T . -
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(THE JUROR, A BLACK FEMALE, COMES FORWARD.)
MADAM CLERK: WHAT SAYS THE STATE?

MR. PEACE: PLEASE EXCUSE THE JUROR,

MADAM CLERK: YOU' RE EXCUSED. 72, ANTHONY MARTIN.
(THE JUROR, A BLACK MALE, COMES FORWARD.)

MADAM CLERK: WHAT SAYS THE STATE?

MR. PEACE: PLEASE EXCUSE MR. MARTIN.

MADAM CLERK: YOU' RE EXCUSED, MR. MARTIN. 78,

STEPHANIE NANCE.

(THE JUROR, A BLACK FEMALE, COMES FORWARD.)
MADAM CLERK: WHAT SAYS THE STATE?

MR. PEACE: PLEASE SEAT MS. NANCE.

MADAM. CLERK: THE DEFENDANT?

MR. GRIFFITH: PLEASE SWEAR MS. NANCE.

MADAM CLERK: HAVE A SEAT, PLEASE. 94, DOYLE

SHEALY.

(THE JUROR, A WHITE MALE, COMES FORWARD.)
MADAM CLERK: WHAT SAYS THE STATE?

MR. DPEACE: PLEASE SEAT MR. SHEALY.

MADAM CLERK: THE DEFENDANT?

MR. GRIFFITH: PLEASE EXCUSE MR. SHEALY.

MADAM CLERK: YOU' RE EXCUSED. 23, RONALD CURRY.
(THE JUROR, A BLACK MALE, COMES FORWARD.)

MADAM CLERK: WHAT SAYS THE STATE?

MR. PEACE: PLEASE SEAT MR. CURRY.

11
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1 MADAM CLERK: THE DEFENDANT? S
. 5 MR, GRIFFITH: PLEASE SWEAR MR. CURRY.
li; . . 3. ) g/g“r{mmm CLERR: : HAVE A SEAT, PLEASE. 118, VIRGINIA, =
| i - .5 ﬁ. 4* WIT:I%iAMS;" ’; T
4,* S e, s )i (THE.JUROR, A BLACK FEMALE, COMES FORWARD.) .
g* “ ""_: ¥ 51 A ‘MADAY chmgx.. WHAT 5AYS THE s‘\,mfrs? tr IR
‘ i . | """7;{" T MR 'PE_%CF: PLEASE EXCUSE MS, WILLIAMS. 1 :" : *l
L '. i "’Jé ;-' e MADAM C;LERK: YOU' RE EXCUSED:" 70, WILLIAM MACK. '
TR AR AP | (THEJUROR, A BLACK MALE, COMES.FORWARD.) |
| [ ': o 44 - MADAM ctLBRx WHAT SAYS THE STATE?
_— "h' 4 ;f‘. v ?MR PEACE" PLEASE EXCUSE MR. MACK. .
. :: ..» ‘ 12 , .Smb.m CLERK You' RE EXCUSEDs 64, KEITH LEOPARD.
7 \:m fla. . (THE{J‘U‘ROR A WHITE MALE, COMES FORWARD.) .
BTN 14 ‘ !MADAM c‘r..ﬁzftk WHAT SAYS THE STA‘I‘P.? '
" 15 | ‘ mcr:. PLEASE SEAT THE JURCR.
¢ 16 - - m\om cufng THE DEFENDANT? ’
17 «+ MR- GRIFE‘ITH: PLEASE SWEAR MR. LEOPARD.
18 MADAM c:zgn_zs. . HAVE ~A SEAT, PLEASE. 28, ANDREA
15 DEWALT. :
. 20 " (THE JUROR, A BLACK FEMALE, COMES FORWARD.)
"; 21 . umméim ‘WHAT SAYS THE STATE? .
341 T 22 i MR, PEACE: PLEASE SWEAR THE JUROR. ;
' r 23 .1*'MADAM CLERK: THE DEFENDANT? :
! . 24 "MR. GRIFFITH: PLEASE SWEAR NS. DEWALT. j
?‘ < 25 'MADAM CLERK: HAVE A SEAT, PLEASE. 98, HOWARD sms,., N I
Co : | ) ,,,:: 1.1
L} " T j. o ’:!
2L SR
LN N o g :
' ) -E‘".-s‘.{"%l ' "
B .. b, T2 b e
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11
(THE JUROR, A BLACK MALE, COMES FORWARD.)
MADAM CLERK: WHAT SAYS THE STATE?
MR. PEACE: PLEASE EXCUSE MR. SIMS.

MADAM CLERK: YOU'RE EXCUSED, MR. SIMS. 54, PEGGY

HUNNICUTT.

(THE JUROR, A WHITE FEMALE, COMES FORWARD.)

MADAM CLERK: ANY CHALLENGE FOR CAUSE BY THE STATE?

- MR. PEACE: NO CHALLENGE FOR CAUSE.

REBA

MADAM CLERK: THE DEFENDANT? -

MR. GRIFFITH: PLEASE EXCUSE MS. HUNNICUTT.

MADAM CLERK: YOU' RE EXCUSED, MS. HUNNICUTT. 14,
CUBERTSON.. |

(THE JUROR, A WHITE FEMALE, COMES FORWARD.)

MADAM CLERK: WHAT SAYS THE STATE?

MR. PEACE: NO CHALLENGE FOR CAUSE. THANK YOU.
MADAM CLERK: BY THE DEFENSE?

MR. GRIFFITH: PLEASE EXCUSE MS. CUBERTSON.

MADAM CLERK: YOU' RE EXCUSED. 46, MARILYN GRAY.
(THE JUROR, A WHITE FEMALE, COMES FORWARD.)

MADAM CLERK: ANY CHALLENGE FOR CAUSE BY THE STATE?
MR. PEACE:, NO CHALLENGE FOR CAUSE.

MADAM CLERK: WHAT SAYS THE DEFENDANT?

MR. GRIFFITH: PLEASE EXCUSE MS. GRAY,

MADAM CLERK: 49, VICKIE HENDRIX.

(THE JUROR, A WHITE FEMALE, COMES FORWARD. )

13
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.
1  MADAM CLERK: ANY CHALLENGE FOR CAUSE BY THE STATE? "
) s.im. IP‘EA&E":,'- No-cﬁJ\LLENGE FOR" CAUSE.
*3 }mmm CLERKY, , WHAT. SAYS THE DEFENDANT? "\
4 MR. GRIFFITH. {PLEASE SWEAR MS. HENDRIX. 1
3"'5- MADAM 'CLERR: “HAVE A SEAT, PLEASE. 104, CHARLENE
"s'  STROUD. A S l,
7 < ?(THE. JUROR, A WHITE FEMALE, COMES FORWARD.) 1
8 + MADAM CLERK: ANY CHALLENGE FOR CAUSE BY THE STATE? '
1 9 :nm."’pméﬁ; NO CHALLENGE FOR CAUSE. .
10 5‘MAD§M5CLERK WHAT SAYS ma DEFENDANT’
11 : ‘MR GRIFFITH PLEASE EXCUSE MS; STROUD.
12 MADAM - CLERK‘ " YOU' RE EXCUSED. 104, I'M SORRY —--
13 92,.mnonpn'ssrm.. ‘
14 f(THE JUROR A WHITE MALE, COMES FORWARD. ) |
15 ' mmmr CLE"RR .ANY CHALLENGE FOR CAUSE BY THE STATE?
16 ¥R, rpmcz- NO CHALLENGE FOR CAUSE.
17 ':'MADAMféLERK WHA'I' SAYS THE DEFENDANT?
18 :\m ’ GRiFFITH‘ * PLEASE EXCUSE MR., SENN.
19 mmqﬂcwmc You' RE EXCUSED, MR, SENN. 80, TRACY
20 KANNIER. '
21 (THE 136;305, 'A WHITE FEMALE, COMES FORWARD.) o
22 MADAM&E?K ANY CHALLENGE FOR CAUSE BY THE STATE? :
23 $hr, PEACE: NO CHALLENGE FOR CAUSE. o .. :3
24 mom‘cmm{- WHAT SAYS THE DEFENDANT? . | i '
25 'MR. GRIFFITH: PLEASE EXCUSE MS. KANNIER. = ,  ° ,,!‘;:."Ii_
et I
P
- -
$
14 "
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MADAM CLERK: YOU' RE EXCUSED. 67, HENRY LOMINACK.
(THE JUROR, A WHITE MALE, COMES FORWARD.)
MADAM CLERK: ANY CHALLENGE FOR CAUSE BY THE STATE?
MR. PEACE: NO CHALLENGE FOR CAUSE.
MADAM CLERK: WHAT SAYS THE DEFENDANT?
MR. GRIFFITH: PLEASE EXCUSE MR. LOMINACK.

MADAM CLERK: YOU' RE EXCUSED, MR. LOMINACK. 95,

PEGGY SHULL.

(THE JUROR, A WHITE FEMALE, COMES FORWARD.)
MADAM CLERK: ANY CHALLENGE FOR CAUSE BY THE STATE?
MR. PEACE: NO CHALLENGE FOR CAUSE.

MADAM CLERK: BY THE DEFENDANT?

MR. GRIFFITH: PLEASE SWEAR. -

- MADAM CLERK: HAVE A SEAT IN THE BOX. 27, LATICHUS

DAVIS.

(THE JUROR, A BLACK FEMALE, COMES FORWARD.)

MADAM CLERK: ANY CHALLENGE FOR CAUSE BY THE STATE?
MR. PEACE: NO CHALLENGE FOR CAUSE.

MADAM CLERK: BY THE DEFENDANT?

MR. GRIFFITH: PLEASE SWEAR.

MADAM CLERK: HAVE A SEAT, PLEASE. JUST ONE

ALTERNATE?

THE COURT: YEAH, GET ONE ALTERNATE. THE STATE'S

GOT ONE, THE DEFENSE TWO STRIKES.

MADAM CLERK: 107, DONNA SUMMER.

15
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THE COURT: WHAT ABOUT THIS OTHER CASE?

MR. PEACE: MAY WE APPROACH, YOUR HONOR?

THE COURT: YES, SIR.

(A BENCH CONFERENCE TAKES PLACE AT THIS TIME OUTSIDE
THE PRESENCE OF THE JURY.)

THE COURT: MEMBERS OF THE JURY NOT IN THE TRIAL OF
THIS CASE, I HATE TO INCONVENIENCE YOU, BUT I'LL ASK
Y' ALL TO GO OUTSIDE AND WE' LL CALL YOU BACK IN. YOU CAN
GO DOWNSTAIRS AND IF ANY OF YOU STILL SMOKE, YOU CAN GO
OUT AND SMOKE AND REST.

(JURY POOL LEAVES COURTROOM.)

THE COURT: yzs,'srn?

MR: PEACE: IF IT PLEASE THE COURT, THE STATE WOULD
NOW MAKE A MOTION BASED ON BATSON V. KENTUCKY. EVERY,
ALL TWELVE CHALLENGES THAT THE DEFENSE MADE TO THE
SEATING OF THIS PARTICULAR JURY PANEL WERE AGAINST
WHITES, AND WE WOULD ASK THAT THE DEFENSE BE REQUIRED TO
STATE A USEFUL REASON FOR EACH STRIKE.

THE COURT: ALL RIGHT. YES, SIR?

MR. GRIFFITH: YOUR HONOR, I ALSO HAVE A CURRENT
MOTION, BUT I’ LL RESPOND IF YOU' D LIKE TO FIRST?

THE COURT: YES, SIR. LET ME HEAR IT.

MR. GRIFFITH: ALL RIGHT. IN RESPONSE TO MR.
TALBOT, DURING THE QUALIFICATIONS ON MONDAY HE APPEARED

TO BE UNWILLING TO SERVE. NUMBER TWQO, MS. MANUS WAS

17
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o / 1 UNMARRIED. M¥ CLI;‘JNT -=- THE FACTS OF THIS CASE CAN BE = .
. t ‘ ‘ &, .
i 2 DEVELOPED INTO A RELATIONSHIP ‘BETWEEN TWO PEOPLE, AND WE
L 3
A 3 srmtxcx ALL UNMARRIED FEHALES THAT 'WE HAD KNOWLEDGE OF.
’ t - -'
% . 4 THE comz'r. ALL RIGHT. _ 1
S _ 4 . «
' %‘ i " 5y, :«m GRIFFITH.. SHE BEING UNMARRIED. NUMBER -THREE, ' ;'#i
vohes o S N * - j;,
T T 6y 4. DOYLE SHEALY HAS BEEN.A CLIENT .OF MINE IN THE PAST mn I ¢ S5 t
t - U R
i*i}' .7', b CURRENTLY REPRESENT A CHILD HE'S A‘I‘TEMPTING TO ADOPT AS '
-
- [Z ~ gy )
5'?! ! R O THE“ FUARD‘IAN ! MS. HUNNICUTT HAS COME BY MY OFFICE
2 P T 91 BEFO‘RE. SHE. DID NoT RETAINiME, BUT CLIENTS COME AND
e s AN ;‘7
1 3 ¢ Vs 16 : noN;'r s'mr ‘T DON' T cousmzm THEM 'FRIENDLY. MS. REBA
L
) v .1“¥ BRYA{‘ APPEARED T0- BE UNWILLING TO - SERVE AND SHE DIDN' T
. [} ’
. L .
H oo 22 HAVE, THE APPEARANCE op WANTING TO, BE HERE ON HER FACE.
. . ‘. ._i - -
I '_ 13 MRSY GRAY, DURING VENIRE SHE STATED HER OCCUPATION WAS' A
._ - . '
‘ . = 14 .Houigﬁw:mﬂ. HER VOICE DIDN' T APPEAL TO. ME. IT WAS ounrz :
fa' %‘ 15 SQUEAKY‘ AND SHE’S MORE THAN 60 YEARS OLD AND I STRUCK
t 16 OFF - THE LADIE§ ovxn 60 YEARS OLD. MRS. STROUD WORKS AT
¥
13 17 Louxs RICH AND MY cum HAS. SOME BAD RELATIONSHIPS WITH
' 18 LOUIS RICH ,Engx.oysn,s... S0, I THINK HE WORKED THERE AT ORE
s 19 TIME. MS. PANNIER, I THINK SHE ALSO WAS SINGLE. MS.
‘ 20 DONNA smmm ;wonxs AT LOUIS RICH. I'VE BEEN INVOLVED IN !
* 21 soms CASES: AS’ ATTORNEY FOR. LOUTS RICH, ALSO, AND SHE WAS ’
' 1]
P 22 THE, 'AGENT FOR LOUIS RICH WHICH I WORKED WITH. I DON'T ¥
: ' “" . . . . . . )
1.[ 23 LIKE), PLACING' HER ON THE JURY' IN THAT POTENTIAL --- A?‘D o
(I . )
o 24 MS..PARDBE, THE AGE PROBLEM THERE KGAIN. PR
6 t G ,‘. . ‘ ]
i-?,{: 125 v _+MR, PEACE: WHAT WAS THE REASON FOR MR. smm, NUMBER"&, : L
1 A .. i ?:!:
&J., Ilig : *" i “ ‘3_ i .., .
Ly R Y
1 ’*f,:' l.‘ ,y: o “‘;" ,-n‘
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MR. GRIFFITH: YOUR HONOR, MR. SENN AND MR. LOMINACK
BOTH APPEARED RELUCTANT TO SERVE. I THINK ! ENUMERATED
THAT EARLIER.

THE COURT: YES, SIR. ALL RIGHT. DO YOU HAVE THE
SAME MOTION?

MR. GRIFFITH: YES, YOUR HONOR, SAME MOPION. I
STRUCK TEN AND THEY STRUCK FIVE, ALL BEING BLACK. UNDER
BATSON DOESN' T HE ALSO SO MOVE TO DELINEATE —--

THE COURT: ALL RIGHT. TELL ME ABOUT YOURS.

MR. PEACE: OKAY. YOUR HONOR, NUMBER 21, NARVIS
CROMER, WE STRUCK DURING THE QUALIFICATION OF THE JURY.
'SHE WAS NOT WELL SPOKEN WHEN SHE ANSWERED THE QUESTIONS
BY THE CLERK. NUMBER 72, ANTHONY MARTIN, JR., WE DID NOT
LIKE HIS BODY LANGUAGE AS HE CAME UP TO PRESENT HIMSELF
TO THE COURT. - NUMBER 118, VIRGINIA WILLIAMS, IS
DISABLED. WE DIDN' T WANT TO PUT MRS. WILLIAMS THROUGH A
TRIAL IF SHE HAS A DISABILITY. WE DIDN'T THINK THAT SHE
WOULD BE ABLE TO PROPERLY CONCENTRATE THE WHOLE. TRIAL.
NUMBER 98, HOWARD SIMS, IS LIKEWISE DISABLED, AND WE
DIDN' T WANT TO PUT THE FOLKS WHO ARE DISABLED THROUGH THE
TRIAL PROCESS.

THE COURT: ALL RIGHT.

MR. PEACE: WE DIDN' T THINK THAT THEY. WOULD BE ABLE

TO PROPERLY CONCENTRATE.

19
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THE COURT: ALL RIGHT.
MR.lGRIFFITH; WHAT ABOUT MR. WILLIAM MACK? I DON' T
BELI}E:VE.THEY ENUMERATED THAT REASON. "
';rm pEﬁcé- WHICH ONE IS THAT?

. MR. GRIFFI‘I‘H. HE WOULD BE THR FOURTH STRIKE, NUMBER

0.

MR. PEACE: 70, YEAH, MR. WILLIAM MACK SERVED ON THE

JURY ON* THE PREVIOUS TRIAL, AND ALTHOUGH THE STATE
RECETVED THE.RESULT THAT IT WANTED, IN THE TRIAL, MR. MACK
SLE’ﬁr "riinouaﬂ PROBABLY 68% OF THE, TRIAL, AND WE DIDN’ T
WANT A SLEEPING JUROR ON THIS PARTICULAR CASE.

1; THE COURT:  NOM,

HE WAS JUST CONCENTRATING. HE

WASN'.T ASLEEP.

)

HE WAS CONCENTRATING HARD, YOUR HONOR.

L MR -PEA;CE-:
« THE. COURT: ALL RIGHT. 'I'M GOING TO OVERRULE BOTH
MOTIONS, AND, WE'LL GO FORWARD. I THINK YOU' VE

SUFFICIENTLY COVERED THE STRIKES.

MR.. GRTFFITH: THANK YOU, YOUR HONOR.

THE coqR'r': YES, SIR?
1 .
MR. GRIFFTTH: YOUR HONOR, PRIOR TO SWEARING THE
JURY, I'D .Ln"(E TO MAKE A MOTION IN SEVERAL REGARDS,

l i '

CHIEFLY WITH REGARD TO THE INDICTMENTS. 98iGS-36—4023

BURGLARY FI_RS_T. I NOTE TO THE COURT FOR THE, RECORD THA‘I‘*
|

WISE HAD. BEEN INDICTED U'NDER ANOT&ER

d l*

.
rn

4-;.

. 4

INDICTMENT, WHICH IS --- WELL, IT'S THE; ORIGI}iI\I’;‘
1 ¥,
. be
¥ 1' -
i
C’: ¢
20 | o
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INDICTMENT 97-GS-36-479, FOR BURGLARY FIRST AND ASSAULT
AND BATTERY OF A HIGH AND AGGRAVATED NATURE. PRIOR TO MY
REPRESENTATION OF MR. WISE, HE PLED GUILTY TO ASSAULT AND
BATTERY IN MAGISTRATE' S COURT AND RECEIVED A SENTENCE OF
TIME SERVED. HE'S BEEN INCARCERATED EVER SINCE.

NOW, YOUR HONOR, UNDER CASE LAW WHICH I HAVE, STATE
V. KELLY, I BELIEVE IT'S ARGUABLE THAT THE ELEMENTS
CONTAINED IN THE ASSAULT AND BATTERY ARE ALSO COMMON
ELEMENTS WITH THE BURGLARY FIRST, A PERSON ENTERING THE
DWELLING WITHOUT CONSENT WITH INTENT TO COMMIT A CRIME,
THE CRIME BEING AN ASSAULT AND BATTERY. THE CASE LAW I
HAVE DONE RESEARCH UPON I FOUND THAT THE STATE IN THIS
PARTICULAR CASE APPROACHED MR. KELLY WITH THREE COUNTS OF
INDICTMENT AND PROCEEDED UPON ONE.

HE WAS ACQUITTED AND SUBSEQUENTLY PLED GUILTY TO SAY
COUNT THREE OF THE INDICTMENT THE NEXT DAY. HE FILED A
PCR, AND THE SUPREME COURT RULED THAT JEOPARDY ATTACHED
ON ALL COUNTS OF THE INDICTMENT UPON HIS ACQUITTAL ON THE
FIRST CHARGE. HOWEVER, IT WAS CURED BY WAY OF THE ---
HIS PLEADING GUILTY THE FOLLOWING DAY TO THE GRAND
LARCENY. SO, HE MORE OR LESS WAIVED HIS RIGHTS TO THE
DOUBLE JEOPARDY ARGUMENT. HOWEVER, IN THIS CASE, THE
FIRST INDICTMENT HAS NOW BEEN --- MY CLIENT HAS BEEN
PLACED UNDER JEOPARDY BY PLEADING GUILTY TO ASSAULT AND

BATTERY WHICH WOULD RENDER THAT INDICTMENT USELESS AT

21
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THIS' TIME, AND I MAKE A MOTION TO HAVE THAT INDICTMENT-

Qt'msimo, S WELL.3S THE SECONDARY INDICTMENT WHICH HE IS

IF THE PIRST ONE'S KO
] 3}
Tna‘sncorio ONE oavxousm CAN’ T BE ANY GOOD. © © %,
3
- T §
THE COURT: ™ INDICTMENT 480 ~-~= WHAT DO. YOU SAY, " |’

Qt‘

R e
INDICTED’ OI'NLY FOR BURGLARY FIRST.

GOOD,

¢ R

s 'limn.eﬂpmcn:. WELL, YOUR HONOR, @ SAY A COUPLE, OF

l
THIN’E;S. NUMBER ONE, THE'STATE HAS NOT RECEIVED NOTICE OF 1

THIS MOTION } SO WE WOULD ASK THE COURT TO NOT EVEN i

CONSIDEﬁ» THIS,, MO‘I‘ION BECAUSE WE HAVEN"T BEEN TIMELY
5 A

¥
NOTICED 'I‘G PREPARE ‘A R.ESPONSE&
.- ; " .

FIND%;THAT FOR SOHE REASON YOU SHOULD HEAR THE MOTION,

NUMBER TWO, EVEN IF YOU

UNDER BLOCKBERGER, THERE ARE OTHER E'LEHENTS IN BURGLARY

FIRS'I” 'PHAT ARE NOT CONTAINED IN ASSAULT AND BATTERY. SO,

vl

HE.. W?S RE*INDIC’I’ED_ As BURGLARY FIRST AFTER THE STATE

LEARNED ‘I‘HAT HE HAD PLED ‘GUILTY TO ASSAULT AND BATTERY IN

M.AGISTRATE' $' COURT.
'S0, THE INDICTMENT WITH THE BURGLARY FIRST AND ABHAN
WILL} BE NOL, PROSSED AT THE CONCLUSION OF THIS CASE.

THERE' 5,NOT ANY REASON THAT WE CANNOT PROCEED ON Ti‘;E

Yy
PRESENT INDICTMENT FOR THE BURGLARY FIRST. JEOPARDY H.AS

s e
NOT .A'I"I‘ACHED. HE HAS NOT PLED TO BURGLARY FIRST. 'I‘HE .

e SRR N

ELEMENTS FOR BURGLARY FIRST ARE DIFFERENT FROM ASSAULT n

‘ ﬁ‘ '! e , l A"

Am; BATTERY . | oy s

4 !7 * L ‘f_‘. Xl

. } A ~u {.

n:s sm?"?- i J
SR

‘»
n »

2N

*'THE COURT: I'LL. OVERRULE HIS MOTION.
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MR. GRIFFITH: YOUR HONOR, IN RESPONSE TO THAT, I

NOTE FOR THE RECORD THAT THE MOTION Iﬁ REGARDS TO
SUFFICIENCY OF THE INDICTMENT , THAT MATTER CAN BE MADE
AT ANY TIME. THE ASSAULT AND BATTERY OR THE ATTEMPT TQ
COMMIT A CRIME INVOLVING BODILY HARM ARE PART OF THE
ELEMENTS WITHIN THE BURGLARY. THERE'S NO QUESTION THE
STATE IS NOT GOING TO PROCEED ON THE ASSAULT AND BATTER&
OF A HIGH AND AGGRAVATED NATURE. THEY, I BELIEVE,
CONCEDED THAT EARLIER. HOWEVER, THOSE COMMON ELEMENTS,
JEOPARDY ATTACHES TO THE INDICTMENT NOT TO THE CHARGE.

THE INDICTMENT HAD TWO COUNTS. THE INDICTMENTS NOW ARE

INEFFECTIVE.
MR. - PEACE: . YOUR . HONOR, THERE MUST BE SOME
MISUNDERSTANDING. WE' RE NOT PROCEEDING UPON THE

INDICTMENT THAT HAS THE BURGLARY FIRST AND THE ABHAN.
WE' RE PROCEEDING ON THE INDICTMENT, THE RE-INDICTMENT
THAT HAS ONLY THE BURGLARY FIRST, _

MR. GRIFFITH: JUDGE, I' VE GOT NO QUALM IF THEY RE-
INDICT HIM, BUT IF JEOPARDY ATTACHED, JEOPARDY IS DONE.

THE COURT: I'LL OVERRULE THAT MOTION AT THIS TIME.
ANYTHI&G ELSE? I BELIEVE YOU HAD A LETTER YOU WANTED TO
PUT INTO EVIDENCE.

MR. GRIFFITH: YOUR HONOR, [ BELiEVE IT MIGHT BE
MORE APPROPRIATE TO PUBLISH THE LETTER PRIOR TO MY

CLIENT’ S PRESENTING EVIDENCE.

23
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o 1 -, THE COURT: ALL RIGHT. ALL RIGHT. BRING THE JURY !
}[l . P2 IN. - wr{m;n*:zc:p THEY DECIDE TO DO? WAIT JUST A MINUTE.

HL‘* ;;‘ = ' 3 30 - MR. PE(I:CE' YOUR HONOR, IF I' COULD TAKE. A MOMENT -—~ L
?1 A K ‘ , ' THE COUR’I" GO SEE WHAT THEY 'DECIDED TO DO ON THAT -, .' Y
et s, CASE.. R Ly *‘ﬂ
f e e 'y ' MR. GRIFFITH¢ WE' D LIKE TG DISCUSS THE POTENTIAL : «'.
' t b ;,-'%-I‘ USE, OF THE PRIOR RECORD OF MY CLIENT, AS WELL AS I'VE Y :

. *; RYIR o N 3‘1 4 ~r;r.:z}g:l‘::n HIM oN NOTICE I INTEND TO USE THE PRIOR RECORD OF

' Wi e, e V'.I‘HEJVICTIM IN THIS CASE. ' UNDER RULE 609, IT'S MY

'f N 2 116- ¥. tmtsmsrrmomc THAT APART FROM.BEING IMPEACHED BY A CRIME

"“ it 1'1 ".mucu, CARRIES A PUNISHMENT 1 OF ¢MORE THAN ONE YEAR.

s.k~ 12 HOE.V“E;?ER LTHE LIMITATION ON' IT ALLOWS A TEN YEAR

A h ¢ 13 LI‘MIT;ATION.’ YoU CAN' T LOOK. BACK ANY FURTHER UNLESS THE

i ‘ 14 pr:rlson WHOY mrmms 7o USE IT FOR IMPEACHMENT PURPOSES \

g ‘ 15 pmcas THE O'I'HER PARTY.ON NOTICE THAT THEY INTEND TO USE

( : © 16 IT. BECAUSE OF' 1T$ PROBATIVE VALUE, AND I DID SO. . 1

' ‘ 17 MR. ";'-'EECE M.so PLACED ME ON NOTICE OF INTENT TO

. 18 IMPEACH MY éLmN'r snoum HE TARE THE STAND. THE REASON

5.:., 19 T wxsa TO USE 'THIS. CONVICTION' ON rms BATES' RECORD THAT

! 20 occgn;mn siougg'nm IN 1985 OR 1986 THAT --- I CONCEDE IT*S

‘r“! 21 M‘o‘n‘:":;"nmi .TEN YEARS. HOWEVER, IT WAS AN EVENT WHiC‘H MY ’

: : . 22 CLIENT AND s’nz BOTH PLED GUILTY AT THE SAME TIME 'r.o THE . .;

,f.' *23 sAMi' OR SIMILAR SET OF CIRCUMSTANCES ON THE: SAME ; ﬁr :

: " 284 moxgmm'r. THEY HAD A RELATIONSHIP ABOUT TH)QTR'T]‘R:!E‘ Am) :’. o

;E . .“‘_ 254", ;WERE;GIRLFRIEND AND BOYFRIEND, AND WE INTEND TO 'OFFER l ? L
R ; )
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Ty ‘ . -
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EVIDENCE THROUGH THIS TRIAL THAT THERE'S A CONTINUING

RELATTONSHIP WHICH WAS STARTED SOMETIME PRIOR TO 1985,

AND SO, THEIR INVOLVEMENT IN CRIME TOGETHER AND THE

CONTINUING RELATIONSHIP, FACTS THAT WE INTEND TO PRESENT

ARE RELEVANT TO THIS CASE AND TO THESE CHARGES AS TO HER
MAYBE WANTING TO PAY BACK MY CLIENT SO TO SPEAK, AND SO,
THAT' 8§ TﬁE PURPOSE OF MY DESIRE TO IMPEACH HER.

MR. PEACE: YOUR HONOR, WE WOULD OBJECT TO ALLOWING

THE DEFENSE TO IMPEACH UNDER 609. 609(B) SAYS "EVIDENCE
OF A CONVICTION UNDER THIS RULE IS NOT ADMISSIBLE IF A
PERIOD OF MORE THAN TEN YEARS HAS ELAPSED SINCE THE DATE
OF,THE CONVICTION OR OF A RELEASE OF THE WITNESS FROM THE

CONFINEMENT IMPOSED FOR. THAT CONVICTION WHICHEVER IS THE

- LATER DATE, UNLESS THE COURT DETERMINES IN THE INTEREST

OF JUSTICE THAT ‘THE PROBATIVE VALUE OF THE CONVICTION
SUPPORTED BY. SPECIFIC FACTS AND CIRCUMSTANCES
SUBSTAﬂTIALLY OUTWEIGH THE PREJUDICIAL EFFECT."

YOUR HONOR, THERE WON'T BE ANY CONTESTING THAT THE
VICTIM IN THIS CASE AND THE DEFENDANT HAD A RELATIONSHIP

BACK IN THE 80'S. ALLOWING THE CONVICTION IN THE MID

- 1980'S TO BE INTRODUCED FOR IMPEACHMENT ADDS NOTHING TO

THIS SHOWING OF THE RELATIONSHIP.
THE COURT: DID THEY HAVE ANY RELATIONSHIP AFTER
THEY WERE RELEASED FROM THE PENITENTIARY?

MR. GRIFFITH: YOUR HONOR, WE INTEND TO INTRODUCE

25



[P Y v_-.-w,;:” emtl 4w . B A Py TR \—TI W, * T DR - 4 R o e

&

L e
— T

VI SOV TS w— -
P "

,
L

g R T AT roet ) T
- 24
1 EVIDENCE TO THAT EFFECT, YES, SIR.
2 . 'PEACE: , NO, YOUR HONOR.
i ; %_)' 3 ;THE i:oum*: I WON’T RULE ON IT-AT THIS TIME AND SEE
© - 4*  WHAT; COMES ouUT ~--x
‘i - MR GRIFFITH. ALL RIGHT.
biel + THE' c:oum':E -~ ABOUT THE RELATIONSHIP.

’ 7 L ’iMR GRIIF."I-"ITH‘ YOUR HONOR, -ALSO IN REGARDS TO HIS
~ e 8 ;;,. 'MoTEON TO USE; '{.“H‘E SAME TYPE OF EVIDENCE, ‘ALL CONVICTIONS
Ton T e PRIOR TO TEN YEARS, I MAKE THE SAME REMARKS HE MADE MY

Yy

CLIgNT 15 ONgTRIAL TODAY AND ANY OF. THOSE CRIMES WOULD BE
© 13- HORE{FR%JUDICIAL TO HIM THAN TO HER TO THE BENEFIT OF

.12, THIS TRIAL ?ECAUSE THERE ARE EVENTS!WHICH HAPPENED BACK

U *13 IN- 'I‘f-IE' smmnn'ozr 1997. ;
i ,,‘; T . gxm PEACE .1 THE ONLY THING I WOULD ASK, YOUR HONOR,
1 ' *15 IF YOUR uou'qg ALLOWS:THE VICTIM JUST TO BE IMPEACHED WITH
. 16 THAT“lQBSaCONVICTION THE STATE WOULD ASK TO BE SIMILARLY
17 ALLOWED: BAsEp;oﬂ THE -SAME REASONING THAT THE DEFENSE HAS
18 TO IMPEACH' 'mé D‘E;‘.ENDANT. 'WITH THE SAME CONVICTION.
19 _THE comu". You. MIGHT BE BETTER OFF IF JUST BOTH OF
20 You LEAVE BOTH. OF THEM OUT.
21 "MR. GRIFFITH‘ "WE MIGHT BE, JUDGE, BUT —--
22 THE COURT: - WELL, I'M GOING TO RULE ON IT AT THAT
23 TIME: A BRING'THE JURY IN. |
.‘;24r_ . (JURY TO COURTROOM. ) c e ek
* . L ".'(2'5 a1 .{ "THE COURT: YOU MAY PROCEED. Y :;f’;g;
. S . g
oy A 'r-'i 1.-
...(l -~
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MR. PEACE: THANK YOU, YOUR HONOR. IF IT PLEASE THE
COURT, MR. GRIFFITH, ---
MADAM CLERK: JUDGE, WE NEED TO SWEAR ---
THE COURT: OH, LET HER SWEAR THE JURY. I FORGOT.

(SWEARING OF THE JURY.)

OPENING STATEMENT
BY MR, c

THANK YOU, YOUR HONOR. IF IT PLEASE THE COURT.
LADIES AND GENTLEMEN OF THE JURY, MADAM FOREMAN, SOME OF
YOU WERE ON THE JURY EARLIER THIS WEEK SO YOQU HEARD MY
iNTRODUCTION.A I' M JERRY PEACE. I'M THE DEPUTY SOLICITOR
FOR NEWBERRY COUNTY. I'M NOT FROM NEWBERRY, ALTHOUGH I
WOULDN' T MIND THAT A BIT. NEWBERRY SEEMS TO BE A-NICE
PLACE TO BE FROM.

I ACTUALLY GREW UP IN GREENVILLE AND WENT TO WOFFORD
COLLEGE. WENT TO LAW SCHOOL IN COLUMBIA AT THE
UNIVERSITY OF SOUTH CAROLINA, -AND THEN I JOINED THE ARMY
AFTER THAT AND BOUNCED AROUND THE WORLD FOR TWENTY YEARS.
I BOUNCED MY KIDS AROUND THE WORLD FOR TWENTY YEARS. I
HAD A LOT OF GREAT EXPERIENCES AND SPENT NINE YEARS IN
EUROPE AND HAVE DONE QUITE A BIT OF TRAVELING, BUT I
REACHED A POINT WHERE I HIT THE TWENTY YEAR MARK AND
COULD RETIRE AND WANTED TO SETTLE DOWN AND TO GROW ROOTS
SOMEWHERE. S0, WE DECIDED TO DO THAT IN THE EIGHTH

CIRCUIT, ALTHOUGH I ACTUALLY LIVE IN AUGUSTA, GEORGIA.

27
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";__} . «';’ 1 T'VE (?QT{A .DAUGH‘I‘ER WHO' S A SENIOR IN HIGH. SCHOOL. ‘l ¥,

o 2 SHE THINKS- m”s mvoamnrr TO HER FOR HER TO GO AHEAD mm A

L [ y 3 mesn gza;szzri{ggn }’.EAR:I‘V‘I{{ERE SHE' S ATTENDED THE LAST FOUR ‘

%E‘ £.~. b 5‘:’ YEA;;‘S.A SO;fIM A ROAD HOG. I TRAVEL AT LEAST' FIVE DAYS 4 ‘; ‘

i ’,ﬂ'*} . 3 A _w‘E{:K. 89, ;I ’DRI';IE FROM AUGUSTA TO NEWBERRY WHEN I;E* % j.,-(;: .

l}‘ [# o+ 6 HAVE, COUR"I‘ HERE AND!FROM AUGUSTA 0 GREENWOOD OR AUGUSTA ° RO

12 7 TO' IAU'RENS WHEREVER WE HAPPEN TO BE, BUT, THAT'S wuo‘x BN

§§ E s, aM.

e 9 . WHAT ! :po ;r’ DO? AS DEPUTY, SOLICITOR, I PRESENT. THE o

;E ‘ot i 4 12 - ffz\fr:ﬂ"’,ci.sa' '.r!o;you. TODAY, THE STATE'S CASE IS THE

: '; . ‘11§ ‘.STA'I’iS: ..vmsus {THE DEFENDANT, .JAMES WISE. MR. WISE IS

”‘; e -“12 ot ,CHARGEDvWITH' “;BURGLARY IN THE .-FIRST DEGREE AND ESCAPIﬁG

Pt 4,,_;3 v FRoﬁ THE cUscrooY, OF AN OFFICER. ?

] . o L:AS ‘_I sngcgsrfno.hm.';uz PREVIOUS CASE, I'LL GO ON AND

" - is..  rELL{vou ew;;gi;ﬁ;ws ARE NOW ‘AND WHERE.WE' RE GOING AND HOW

Yy 16, WE RE GOING 'TO GET THERE. HE'S JUST CHARGED RIGHT NOW. ,

i 17 'rma STATE HAS {THE. BURDEN OF PROOF. WE HAVE TO COME IN

| 18, AND snow BEYOND a REASONABLE DOUBT' HE' S GUILTY OF THESE

;: 19, * OFFENSES. 1&1’1 wxsn AND "HIS M‘TORNEY DON' T, HAVE TO DO

! 20 ANYTHING. ' mm CAN SIT QVER rrfﬁsnz THE WHOLE CASE. THEY

21 DON’. T‘HAVE 'ro ASK ANY QUESTIONS. THEY DON' T HAVE, To

‘i 22 PRESENT any zr(zmmcm‘ IT" § OUR RESPONSIBILITY AND THAT' S i A

%'E f: 23,  THE WiA‘i THAT, WE wovLD WANT IT. I'VE SPENT TWFiNTgY ymﬂf ”\’I‘:

I: i 8 24, GIVINE EVERYBODY THE:RIGHT TO DO THAT, AND m}r’ 's' ;H‘Eﬁwuq ‘?"" f

g i : -@--,,gs"_i';_%; IT | UGHT s'rd' BE. ; THE STATE OUGHT To e HAVEs ‘ EU:*-‘;V':?L‘:]

a R 7 SR R AR

% ) '—,,1 ..‘x .'"_‘ ,.f",:‘ - 3% 3;:/:‘2‘? 1%
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RESPONSIBILITY TO COME IN HERE AND SHOW BEYOND A

REASONABLE DOUBT WHEN SOMEBODY IS GUILTY. THEY OUGHT NOT

T0 MAKE A DEFENDANT HAVE TO PROVE THAT HE IS NOT GUILTY.
SO, THAT' S WHAT I INTEND TO DO.

NOW, WHAT' S BURGLARY IN THE FIRST DEGREE? I WANT TO

SHOW YOU WHAT THE ELEMENTS ARE SO DURING THE TESTIMONY OF

THE WITNESSES YOU CAN IN YOUR MIND CHECK OFF --- OKAY,

HE' S PROVED THAT STATEMENT, PROVED THAT STATEMENT, PROVED

THAT ONE. BURGLARY FIRST DEGREE IS THE ENTERING OF A

DWELLING HOUSE OF ANOTHER WITHOUT CONSENT WITH THE INTENT

TO COMMIT A CRIME AND BECAUSE IT' S BURGLARY IN THE FIRST

DEGREE, IN THE NIGHTTIME. THIS PARTICULAR CASE WE HAVE
TO SHOW UNDER RULES OF EVIDENCE IT OCCURRED IN THE
NIGHTTIME. THOSE ARE THE THINGS I HAVE TO PROVE.

NOW, HAVING SAID THAT, LET ME TELL YOU THIS ---
WITH THE INTENT TO COMMIT A CRIME. MOST PEOPLE WHEN THEY
THINK OF BURGLARY THEY THINK OF SOMEBODY GOING IN AND
GETTING A TV OR A STEREO OR JEWELRY OR SOMETHING, BUT YOU
DON' T HAVE TO SHOW THAT A LARCENY IS INTENDED. YOU JUST
HAVE TO SHOW THAT THERE'S AN INTENT. TO COMMIT ANY CRIME.

NOW, THIS PARTICULAR CASE, THE CRIME IS GOING TO BE
ASSAULT AND BATTERY. MR. WISE ENTERED THE HOUSE AND BEAT
UP AND ASSAULTED AND BATTERED. THAT' S BURGLARY IN THE
FIRST DEGREE, THOSE ARE THE THINGS THAT WE HAVE 70 SHOW.

S0, DURING THE TESTIMONY JUST CHECK IT OFF. I1F THE STATE

29
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PROVES IT, CHECK IT OFF AND THAT. WILL BE EASIER WHEN WE.

Tl R T o .
GE!I‘ -TO THE"POiNT WE' RE GOING.

NOW, .ESCAPE FROM'THE CcUSTODY OF AN OFFICER IS REALLY

PRETTY SIMPLE YoU HAVE TO BE IN CUSTODY OF AN OFFICER

10 HAVE.ESCAPE. | YOU HAVE TO GO AWAY WITHOUT PERMISSION

\
80, THOSE ARE, 'READLY THE ONLY TWO THINGS

[Q

THAI WE- NEED T0 LOOK FOR IN THAT PARTICULAR CRIME.
=, "THAT'S WHERE WE ARE.
- 'S

THE STATE HAS THE BURDEN. THE

'CHARGES ARE BURGLARY FIRST DEGREE AND ESCAPE FROM CUSTODY

%
oF- Afl OFFICER‘ * WHERE -ARE WE GOING? WELL, AFTER ALL THE

~'I’JVIDET‘ICCE}"HAS BEEN PRESENTED, you' LL GO BACK INTO THE

T ‘(

3DELIBEBATION: ROOM AND YQU WILL DELIBERATE.

1+

!HOW DO YOU GET BACK INTO 'I‘HE DELIBERATION ROOM?

WE’ RE GOING
3 h .

TO E‘EESEQT WI’I'NESSES .

1
IN. 'THEY' RE GOING TO TAKE THE STAND“AND THEY’' RE GOING TO
?

TES'I‘-‘IFY .

. THE WITNESSES :ARE GOING TO COME

‘T,:tgon‘ T TELL YOU WHAT EACH WITNESS IS GOING. TO
SAY; {BUT £.p6 ;HANT TO GIVE YOU A ROAD MAP, A GUIDE ON HOW
WE' RE, GETTING FROM. WHERE WE ARE NOW BACK INTO THE
DELIBERATION ROOM.

INC JULY, 1997,

DEFENDANT JAMES WISE, CAME OVER TO HER HOUSE.

3

TO co‘ME IN. SHE WOULDN' T LET HIM IN. TOLD HIM To Go~5
8% .

AWAY.;; HE WOULDN' T GO AWAY. SO, SHE CALLED THE! pouc% i
' :j' "o t :‘ ‘ Ty
$ ' -

: Pl } uy

“:: ‘1 v . ?’
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THE POLICE CAME AND TOLD HIM TO LEAVE, AND MR. WISE LEFT.
A LITTLE BIT LATER HE CAME BACK, POUNDED ON THE DOOR, LET
ME IN, LET ME IN. IT'S AROUND 4:00 O' CLOCK, 4:30 IN THE
MORNING, A.M. MARY BATES, BEING IN FEAR, PICKED UP THE
PHONE AND CALLED HER BOYFRIEND, JAMES GALLMAN, AND TOLD
HIM THAT JAMES WISE WAS AT THE DOOR.

ABOUT THAT TIME JAMES WISE BUSTS THE OUTER DOOR,
BREAKS THE GLASS, CUTS HIMSELF AND BUSTS IN THE INNER
DOOR. HE COMES IN AND STARTS ASSAULTING MARY BATES.
SLAPPING HER AROUND, BEATING HER UP. SHE'S TALKING TO
JAMES GALIMAN AT THIS TIME. HE HANGS UP AND CALLS 911.
HEY, THERE'S SOMETHING GOING ON AT — HE
HEARS ALL THIS COMMOTION AND SOME STUFF GOING IN. THE
BACKGROUND. HE CALLS BACK TO TALK TO MARY BATES, AND SHE

PICKS UP THE PHONE AND HE ASKS IF EVERYTHING IS OKAY, AND

- SHE SAYS, YES, BUT ONLY BECAUSE JAMES WISE, THE

DEFENDANT, IS STANDING OVER HER WITH A CERAMIC PIG, AND
YOU' LL GET TO SEE THIS CERAMIC PIG. SHE’S~£N FEAR. THE
POLICE COME. BILL GRIFFIN, WHO AT THAT TIME WAS WORKING
WITH THE NEWBERRY COUNTY SHERIFF'S OFFICE, CAME. MR.
WISE WAS STILL IN THE HOUSE. HE GOES IN AND THEY HAVE A
SCUFFLE, AND THEN MR. WISE IS PLACED INTO CUSTODY.

NOW, ﬁR. WISE WAS CUT FROM THE GLASS THAT HE'S
BROKEN. SO, SOME BLOOD GETS ON LIEUTENANT GRIFFIN, AND

YOU' LL HEAR THAT THROUGH HIS TESTIMONY. AFTER HE WAS

31
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PLACED IN CUSTODY, OFFICER CLAY BABB WHO AT THE TIME
WORKED FOR THE NEWBERRY,SHERIFF'S OFFICE, CAME TO PICK

HIM UP AND T%ANSPORT~HIM, AND WHILE HE WAS TRANSPORTING

‘:

W""“‘-’fg"}”m g - e r ’

*

HIM TO THE DETENTION CENTER HERE IN NEWBERRY, MR. wxsn. D

\ESCAPED. Took OFF. 4 ;u{p

> K-

}SO THAT'S WHERE WE ARE.

THE GUIDE'TO GET YOU BACK HERE, AND THAT' S WHAT" THE STATE f

Is GOING TG PROVE.

WHEN YOU{ GET BACK HERE?

vanaucz AND- YOU DECIDE IF THE STATE HAS SHOWN frno;m‘t e

ELEMENTS OF' BURGLAR! FIRST THAT! I. HAD TALKED TO YOU

ABOUT, AND IF YOU FIND THE STATE HKS SHOWN THOSE ELEMENTS
ON EHIs CASE’IN CUSTODY: T' VE TALKED ABOUT.

, #. THE. UUDGE IS GOING TO GO OVER THOSE ELEMENTS WITH
YOU} AND THE JUDGE GIVES THE LAW. WHATEVER HE SAYS THE

ELEMENTS. ARE," THOSE ARE THE ELEMENTS. IF I' VE MISSTATED

THEM' OR. IF HE DOESN' T STATE THEM EXACTLY LIKE I DO, YOU

LISTEN-TO THE JUDGE, BECAUSE HE'S THE GIVER OF THE LAW.

S0; yoU HAVE YOUR EVIDENCE. YOU GO BACK THERE.
WHAT DO * YOu DO WHEN YOU GET BACK THERE? YOU DELIBERATE.
vou;HAVEquvDETERMINE IF THE STATE HAS SHOWN BEYOND A

REASONABLE DOUBT THAT HE COMHITTEB THOSE OFFENSES,.AND

'THE JUDGE IS GOING TO TELL YOU WHAT REASONABLE DOUBT IT..

I CAN TELL YOU THIS
X
RIGHT NOW, THAT REGARDLESS OF WHAT DEFINITION HE GIVES

HE'S GOING,TO DEFINE. IT FOR . YOU.
%

THAT' S THE ROAD MA?“AND L

WHEN YOU GET BACK —-- WHAT HAPPENS t

-

!
‘.ft;

|
i
s
‘;;j
b ]

+,
WELL, YOU WEIGH ALL THE I i"~
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YOU OF REASONABLE DOUBT, REGARDLESS OF WHAT HE TELLS YOU
REASONABLE DOUBT IS, I CAN ASSURE YOU THAT WHEN YOU GO
BACK INTO THE DELIBERATION ROOM THAT YOU WON' T HAVE ANY
PROBLEM FINDING THE DEFENDANT GUILTY BEYOND A REASONABLE
DOUBT OF BURGLARY IN THE FIRST DEGREE AND ESCAPE FROM THE
CUSTODY. OF AN OFFICER.

I THANK YOU FOR YOUR TIME AND ATTENTION. I KNOW IT
WILL TAKE YOU A WHILE TO GET CRANKED UP AND GET YOU HERE,
BUT I THANK YOU FOR YOUR PATIENCE, AND I THANK YOU FOR
THE OPPORTUNITY TO PRESENT THE STATE' S CASE TO YOU.

THE COURT: MR. GRIFFITH.

MR. GRIFFITH: IF IT PLEASE THE COURT.

THE COURT: YES, SIR.

MR. GRIFFITH: THANK YOU, YOUR HONOR.
BY MR. GRIFFITH

LADIES AND GENTLEMEN OF THE JURY, AS MR. PEACE SAID,
I AM EUGENE GRIFFITH. I GO BY BUBBA GRIFFITH. I

PRACTICE LAW HERE IN NEWBERRY, AND I GREW UP HERE 1IN

NEWBERRY. I'VE BEEN HERE ABOUT EIGHT YEARS PRACTICING -

LAW AND MY OFFICE IS NOT TOO FAR FROM THE COURTHOUSE AND
I'M IN AND AROUND THE AREA A GREAT DEAL. MY OPPORTUNITY
TODAY IS TO REPRESENT JAMES WISE.

NOW, A COUPLE OF THINGS IN PARTICULAR I WANT YOU TO
UNDERSTAND. THE STATE HAS THE RESPONSIBILITY OF PROVING

EACH AND EVERY ELEMENT OF THE CHARGES WHICH WERE READ TO

33
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. STT" THERE AND- DO NOTHING. THE&JUDGE IS GOING TO INSTRUCT . |

Vg d
FIND. THE- cTUDGE MAKES RULINGS OF THE LAW. YOU APPLY THE T4
{ 4

LAWSE Y ALL. ARE THE.GATHERERS OF FACTS, AND 'I'HE FACTS MAY foFe

DTETETTIRIT 6 e RRES D B
32

b

YOU WHEN WE WERE SELECTING YOU. IT"S THEIR !

RE‘g?‘oNsIBILITY- TO PROVE THE FACTS WHICH SUPPORT THEIR -~

[ ¥ . .
CHARGES: Now JAMES WISE HAS; NOTHING TO PROVE. HE cah -

YOU AT THE E'ND OF THE CASE THAT IF HE DOES NOT TES"I'IFY . '1‘“' -

5

YOIT CAN’ T USE THAT AGAINST HIM. | Sy 1
“ ‘» 3 . : .
. NOW, BASED»UPON ALL THIS, I WOULD HOPE Y'ALL WOULD ¢+ - '

DO iME ONE PAVO'.R. THE. STATE GE’I‘S TO TESTIFY FIRST, OR;' "

PRESENT THEI'R WITNESSES FIRST, BY TESTIMONY, AND BECAUSE .

w ok 1. ¥

,4‘-

OF THA'I! You: WON' T HEAR ANYTHING FROM JAMES WISE UNTIL THE.

AR B

STA E —=« WE"RE JLAST IN THIS PROCESS. SO, PLEASE WAIT

L2 ',K

UNTIL vou, HEAR ALL' THE TESTIMONY BEFORE YOU MAKE ANY
DEcIston AT ALI. AS TO WHAT HAPPENED AND WHEN IT HAPPENED
AND, HOW.IT HAPPE:’NED._ SEE THE WHOLE PTCTURE. GET ALL THE
PIECES OF THEli’dZZLE BEFORE YOU MAKE UP YOUR MIND, BEFORE

A
You MAKE A DECISION,‘ BECAUSE ’I‘HAT' S IMPORTANT.

' NOW, " ANOTHER THING THAT I WANT YOU TO UNDERSTAND I8

o 3' 2

JTHAT - WHAT I'.} SAY AND WHAT MR.. PEACE SAYS, THEY'RE NOT

FACTS. WE ASK\QUESTIONS AND WE TRY TO BRING THE FACTS TO
¥' ALL TO! coriéio‘}:n THE VALUE OP IT, WHETHER A PERSON IS
TELLING (THE , ETRUTH; OR NOT. THAT'S Y'ALL'S JOB, ;ro
DET‘ERMINE WHAT THE FACTS ARE, WHAT HAPPENED THAT 'NIGHT. e

LA LD,
WHAT "HAPPENED THAT NIGHT IS THE ISSUE THAT ¥!, ALL NEED TO & . 3
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DIRECT EXAMINATION BY MR. PEACE
BE A LITTLE DIFFERENT VERSION FROM ONE SIDE TO THE OTHER.
IT'S Y'ALL'S JOB TO EVALUATE EACH ONE OF THE WITNESSES'
CREDIBILITY. IT'S FOR THAT REASON I WOULD JUST ASK YOU
DON'T MAKE A DECISION UNTIL YOU GET ALL PIECES OF THE
PUZZLE AND UNDERSTANDING THAT I THINK YOU' LL BE ABLE TO
MAKE A FAIR AND JUST DECISION. JAMES WISE ASKED ME WHEN
I FIRST MET HIM, HE SAID "ALL I WANT IS A FAIR TRIAL."
WELL, TODAY I'M CERTAIN WE'LL GET A FAIR TRIAL. SO,
PLEASE GIVE YOUR CONSIDERATION TO THE STATE S WITNESSES
AND ALSO TO MR. WISE'S.

THANK YOU VERY MUCH.

MR. PEACE: YOUR HONOR, IF -IT PLEASE THE COURT, THE
STATE WOULD CALL MARY BATES TO THE STAND.
THEREUPON:

\ , MARY BATES, BEING FIRST DULY
SWORN TO TELL THE WHOLE TRUTH, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATIO ‘

BY MR. PEACE

Q. MS. OR MRS. BATES?

A. MS., I'M A WIDOW.

Q. OKAY. MS. BATES, DO YOU KNOW THE DEFENDANT IN THIS
CASE?

A. VYES, SIR.

Q. 1IF YOU SEE HIM IN THE COURTROOM, WOULD YOU POINT TO

HIM AND SAY HIS NAME?

35
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é DIRECT EXAMINATION BY MR. PEACE
‘i
ill:f* : . ' - .
ji 1. A. -'HIS,NAME IS MR. JAMES EDWARD WISE.
Py . L .
L »,2 r ,Q. AND HOW DO YOU KNOW MR. WISE?
{APT LE S 1k « : '
! §4’; .30 A ;;WE- HAD A RELATIONSHIP BACK IN 198S. o
b, v - R ) ' _ 'nm,a
g%}t - <. 4 Q. "'DID YOU HAVE OCCASION TO SEE MR. WISE DURING,THE . -~ .,
I A o . A, 4 vl
;:{1 . 5, MORNING HOURS OF JULY 15, 19977 L
‘g Tk e _ TR
;. : ‘6. 3 _A_:b YES,' I DID. ?'l' : :
Tif ) =) N . , ! .
5oy a9 0. 'ANDIWHERE. WAS THAT? E
T e st T L . '
g ‘.8 AL, AT MY' HOUSE. c
U LA
"'L - ,15 49? %1 Q".‘|AND WHAT. HAPPENED WHEN YOU SAW MR. WISE? i
T e A. HE P?LLED -IN THE YARD.
. ’ ’ {
Beov (11 Q. WHAT. TIME ‘WAS THIS?
RIS .
o *ig' 12 A: ‘I'r' WAS ABOUT 4:00. I WAS GETTING UP GETTING READY TO
S 13 Go 10 WORK. . T was WORKING AT  KAYSER ROTH.
i 14 Q: YOU WORKED ‘WHERE?
PR § .
% 15 A. ,;m, KA¥SE;B:-ROTH_ HOSIERY.
# : ' )
; : 16 Q. ‘QKAY.
o 17 A. ,AND HE PULLED IN MY YARD, AND ---
i - )
‘ 18 Q. WAS HE IN'A VEHICLE WHEN HE PULLED IN YOUR YARD?
' 19 A. HE WAS IN!A VAN.
« . :
E,_ 20 Q. OKAY. PLEASE CONTINUE.
';'f 21 A. :HE DROVE UP. I LOOKED OUT THE WINDOW. HE, BLEW Aiw b
g.,;k 22 I LOOKED OUT THE WINDOW. I THOUGHT IT was JORE' OF mr .' G
¢ wt Y
“ . 123 mggnns, AND I THOUGHT SHE WAS BRINGING ME A MESSAGE .
M . ab T
L ‘ b2, 26, +; ABOUY, MY SISTER. MY SISTER HAS CANCER, AND I LOQKED OUTY, Ny
- 4 . - .n‘ LA ’(".'- .
! B 25 THE (WINDOW AND. IT WAS --- A VAN. SO, CAHE AND HE ¢
.t .‘- § 9‘ . 9-.._ ‘-’:.::"” ‘:f” Qil
) . ' v f
"4"';: { At
§ 3.',' .y e f ‘4’ :A‘-q ‘I
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MAR
DIR
ASK
Q.
A.
Q.
A,
Q.
A.
HIM
Q.
A.
Q.
A.
Q.

A,

Y BATES a5
ECT EXAMINATION BY MR. PEACE
ED ME WHERE WAS MY BOYFRIEND.

WHEN DID YOU KNOW IT WAS MR. WISE?

WHEN I SEEN HIM.

DID YOU SEE HIM IN THE VEHICLE?

YES, SIR.

OKAY .

AND HE ASKED ME WHERE WAS MY BOYFRIEND, AND I TOLD
MY BOYFRIEND WAS IN PROSPERITY.

WHO IS YOUR BOYFRIEND?

JAMES EVAN GALLMAN.

DOES HE KNOW YOUR BOYFRIEND?

YES, SIR.

HOW LONG HAS MR. GALLMAN BEEN YOUR BOYFRIEND?

OH, YEARS, ABOUT FIVE OR SIX- YEARS, BUT I'VE BEEN

KNOWING HIM ALL MY LIFE.

Q.
A.
Q.
A.
Q.
A.

"I
FUN
so,

TIM

DO YOU AND MR. GALLMAN RESIDE TOGETHER?

. YES., SIR.

HOW LONG HAVE YOU RESIDED TOGETHER?

ABOUT TWO YEARS.

PLEASE CONTINUE. '
AND SO, I TOLD HIM HE WAS IN PROSPERITY, AND HE SAID
WANT TO ASK HIM TO BE A PALL BEARER FOR MY SISTER' S
ERAL," AND I SAalID, "WELL, HE IN THE TRAILER PARK."
MR. WISE ASKED ME IF HE COULD HAVE FIVE MINUTES OF MY

E AND I TOLD HIM "NO." AND SO, I SAID "WELL, THE BEST
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MARY BATES 36
DIRECT EXAMINATION BY MR. PEACE R

. N . .
THING*TO DO: IS GET OFF MY PORCH BEFORE I CALL 911.° 3
Q.- AND WHEREaDO YQU LIVE? .
A 'I rve AT :ox0 . 7n

N ’{ “‘&

Q. =ORAY.. 'NOW, IS THAT HERE IN NEWBERRY.COUNTY? R

» A A o
A.. .YES, SIR.' S
: , e
‘g. jOKAY. & ¥ )
A. (AND SO HE SAID, HE TOLD ME "I WOULDN' T DO THAT.™ .AND! ~ =

A S
l R .

]
I SAID "YES,:I WILL." AND SO, I GOT ON THE PHONE ANDII ;'51}
CALLED“911, AND S0, THE OFFICER CAME AND HE ——- ' ;g
Q.. 06 yoU RECALL'WHICH orrxcnn CAME?

A, z DON'T xnow HIS 'NAME. HE DIDN' T GIVE ME HIS NAME,

BUT;I KNOW HIM IF I SEE HIM. E y
Q. OKAYx ) ' . |

a. ﬁnn S0, THE OFFICER CAME AND TOLD MR. WISE HE HAD TO

LEAVE. SO, Mﬁa,WISE LEFT WALKING, BUT I TOLD THE OFFICER

TO MAKE HIM GET THE'VAN OUT OF MY YARD. SO, HE MADE HIM

GET THE VaN OUT OF THE YARD TOO. SO, THE OFFICER LEFT

AND HE LEFT..‘SO‘ AFTER- WHILE I WAS GETTING -READY FOR

WORK. I HAD §TO ‘BE 70 WORK AT.SIX O' CLOCK, AND HE CAME
BACK, BANGING ON THE DOOR.

Q. HE CAME“BACK? : .%,.1
. ) Jd !
A. YES, SiR. o,
“1;', . a%.‘: “
Q. ORAY, WAS HE IN THE VAN WHEN HE CAME BACK? 2
2 Tee
¢ . “._¢ ‘('* .
A. NO, SIR. HE WAS WALKING. b
y - 1-'3‘ L{\t:‘
Q. OKAY. . ‘ o £h
- A
| R
. -, i'l: "{
. [} ?JF ’ .:‘-' . NN A
' ]v r" } * r}#‘vn_
3 e 38 ‘ i\ “L-fd 3
JrY SO, 3PN .:?1;&_"‘“/ . 4 Eo
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MARY BATES 37
DIRECT EXAMINATION BY MR. PEACE

A. AND SO, HE STARTED BANGING ON THE DOOR.

Q. WHAT DO YOU MEAN BANGING?

A. STARTED KNOCKING ON THE DOOR, HITTING ON THE DOOR.
Q. WAS IT A LOUD KNOCK OR A SOFT KNOCK OR --=

A. IT WAS LOUD.

Q. CAN YOU DEMONSTRATE?

A. HE WAS BAMMING, HE WAS BAMMING, HE WANTED TO GET IN,
HE WANTED TO TALK TO ME. I TOLD HIM I DIDN'T WANT TO
TALK TO HIM.

Q. YOU TOLD HIM YOU DIDN' T WANT TO TALK TO HIM?

A. YES, SIR.

Qﬁ OKAY. WAS THE DOOR OPEN OR CLOSED?

A. NO, SIR. IT WAS LOCKED, THE SCREEN DOOR AND ALL.
WELL, IT WAS GLASS IN --- IT WAS A GLASS SCREEN DOOR..
Q. OKAY.

A. AND IT WAS LOCKED. EVERYTHING WAS LOCKED. AND SO,
HE STARTED MAKING ACCUSATIONS ABOUT I WOULDN' T TALK TO
HIM. I DIDN'T WANT ANYTHING TO DO WITH HIM. I TRIED To
HOLD HIM DOWN: AND I, YOU KNOW, AND I SAID "WELL, JUST
LEAVE" AND SO, I CALLED JAMES GALLMAN, MY BOYFRIEND, AND
I TOLD HIM HE WAS ON THE PORCH MAKING ALL KIND OF
ACCUSATIONS, AND BY THE TIME I WAS ON THE PHONE THAT' S
WHEN MR. WISE BUST MY GLASS OUT IN MY SCREEN DOOR.

Q. WHAT DO YOU MEAN BUSTED IT OUT?

A. HE HIT IT, KNOCKED THE GLASS OUT OF IT.
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MARY, BATES * s 38
DIRECT EXAMINATION BY‘MR. PEACE
1 0. ;i.)fIDnHE IN.;TU;?EE HIMSELF WHEN HE HIT IT?
2 A. .ms srn‘é HE HADbBLOOD EVERYWHERE- -
1. .0 ”OKAY‘, f 1'1
V| mm SO,‘W}IEN HE KNOCKED THE GLASS OUT THE FRONT ngR,. k]
' e MUST’ VEIUNLOCKED THE SCREEN{ AND THAT" S WHEN HE xx:cxm " s
6 MY: 1315 DOOR’ Dgy}{ MY BIG _--- THE BIG DOOR. HE KICKED IT 1 i' ‘
7 m; ﬂf’m CAF;E 'IN. ON. ME, AND THAT' S WHEN HE STARTED HITTING ;; z
8 ME AND BEA’fINE "ME. . _ |” “
.8 Qs p;im."‘ “1'}",'1" “WASIHE. RITTING YOU|WITH? -
10 ' A 'HIS FISTS.
11, Q. {oxaf".“ ’
¢ o« A8 :
12 A :mzjgggs‘ _wzxs POUNDING, OUTRAGEOUS —--~ AND SO =--
137 -, Q: HOW TALL. ARE scou MS.- BATES?
14 A s 4:' ‘A
15, Qs rfow MUCH ;o YOU WEIGH?
16 A. .AtHUNDRTED jmn TWENTY. )
17 Q.. .ox-.b.y.. -PLEASE CONTINUE. )
18 A. RND SO, AFTER THAT HE HAD ME DOWN IN A CHAIR. I'VE
19 GOT AiLovaE SITTING UP AGAINST A WINDOW. THAT S WHERE
20. HE HAD‘ME éiun'sn AT! THE'PHONE RANG AND AFTER THE pnom‘z o
21 RANG T 1=1:crtr:1:l iT UP. IT WAS MY BOYFRIEND,, AND HE 'szxib- f"ﬁ‘g

1‘ . . Té
22 v "ARE YOU ALL nxcm‘?" 1,COULDN''T SAY HE WAS ,IN THI-:RE."’.,-;:. NE

¥

‘23w Q. WHY .COULDAYOU; NOT SAY. HE WAS IN THERE? -, T T VT e
3,

2 vops :
kt Jﬂ(l N 'V |

24 . -A. BE:L‘AUSE HE HAD A CERAMIC PIG DREW BACK AT ME,. AND HE

SRR e fa
. ?25:. . TOLD ME’IF I TELL HIM, THAT HE WAS GOING TO BEAT ME. HE".&;‘ g " ‘
¢ i . b3 ,1|0 ,i’ &

ez 2wt i . “ : ;4
S 5 ‘32 E ¢ { ' "t“” {
L F - -
]l,“ TSN ’ RN R ’J f
‘ . " . . J;‘ ’ ; 14’"
L "’ ' .o F ‘ SETRCTE "

. [l
40, v e whoo g
- s - x& AL}i —_, Mo ke - i .'::...-:.m l-...:.u-':-.:
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MARY BATES 39
DIRECT EXAMINATION BY MR. PEACE

'WOULD KILL ME. HE WOULD HIT ME UP SIDE MY HEAD AND KILL

ME.
Q. DID HE HIT YOU UP SIDE YOUR HEAD WITH HIS FISTS?

A. YES, SIR. |

Q. MS. BATES, I NOW SHOW YOU WHAT'S BEEN MARKED AS
STATE' S EXHIBIT ONE FOR IDENTIFICATION, AND ASK YOU IF
YOU RECOGNIZE THAT? YOU MAY TAKE IT.

A. VYES, SIR.

Q. AND WHAT IS THAT?

A. THIS IS MY CERAMIC PIG. IT HAVE LITTLE BABY PIGS ON
IT, AND IT WAS ON MY COFFEE TABLE AT THE TIME,

Q. OKAY. IS THAT THE SAME CERAMIC PIG THAT YOU HAD IN
YOUR POSSESSION ON JULY 15, 19977

A. YES, SIR.

Q. IS THAT THE SAME CERAMIC PIG THAT WAS PICKED UP BY
THE DEFENDANT TO STRIKE YOU WITH?

A. YES, SIR.

Q. HAS THAT CERAMIC PIG BEEN IN YOUR POSSESSION SINCE
JULY 15, 19977

A. YES, SIR.

MR. PEACE: YOUR HONOR, AT THIS TIME I WOULD MOVE TO
ADMIT STATE'S EXHIBIT ONE FOR IDENTIFICATION INTO
EVIDENCE AS STATE' S EXHIBIT ONE.

THE COURT: NO OBJECTION.

MR. GRIFFITH: YOUR HONOR, I HAVE NO OBJECTION.
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L DIRECT EXAMINATION BY MR. PEACE . L
$ b ’
-i ; 1 \(SPATE'S., EXHIBET NUMBER ONE  MARKED  FOR
!l ' . 2 Iomi‘xncmxoﬁ AND MADE A pmi. OF THE REcénq.) ’ v L
SESEREENE W B R
: i : a Q. -+ NOW MS. BATES, WHAT HAPPENED AFTER YOU WERE .t‘f“'%""'*' j
s xgnégfrENEp--WITu" THIS CERAMIC PIG? YOU SAY HE THREATENED ) ';,,. ;
g §. o i vour, ]
* 1 T ‘A. YES, SIR. : o i |
; '] '8 Q. OKAY, WHAT HAPPENED AFTER THAT THREAT? , i »” “i
e i 9 A. JAMES®:-~ I GUESS JANES, I DON''T KNOW WHO CALLED THE 1)
1% , ‘1o»r-: POLI&}E." THE po}tixcz CAME BACK DOWN THERE. MR, GALLMAN -
11 ==, 1] MEAN ‘MR.. 'w:’s;, EXCUSE ME, MR. WISE WAS STILL IN MY
v 1 o 12 Ho'Us;s:. '
| ? '; 413 Q. Et:r:.' WAS ;'s'r'I‘.m_. IN THE HOUSE?
S 14 A. YES, SIR.. .
. 15 Q. PHYSICALLY I¥ THE HOUSE?
*” 16 A. VYES, SIR.
17 Q. okav: [PLEASE CONTINUE.
‘ 18 A. AND THE OFFICER CAME IN THERE AND HE GOT MR. WISE.
19 Q. DO You \'mxgw. WHAT OFFICER CEME IN?
20 A. 1 KNOW HIN(WREN f SEE HIM.
. 21 Q.. WAS IT THE _SAME “ONE THAT CAME EARLIER? . ) _3":%
i 22 A. SAME ONE.. 'VES, SIR. ' ; - ,‘
, 23 Q. PLEASE CONTINUE. / b 'f
: 24 A. AND HE 'PUT HANDCUFFS ON MR. WISE AND TOOK HIM Tou,'rs.mat g _a-a-f
! 25 AND- p‘u*;' HIM IN THE CAR, AND THEN ANOTHER oFFIgnﬁ HAD K "f"
Lol .- R
" LRy
5 M
iy 42 o
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DIRECT EXAMINATION BY MR. PEACE

CAME. ANOTHER OFFICER CAME TO HELP THAT OFFICER, AND
AFTER HE GOT THE OFFICER IN THE CAR, THE SECOND OFFICER
TOOK MR. WISE AND PUT HIM IN HIS CAR, AND SO, THE
OFFICER CAME IN AND ASKED ME COULD HE WASH HIS HAND
BECAUSE HE HAD BLOOD ALL OVER HIS HANDS, AND I TOLD HIM
"YES" AND HE WENT TO THE SINK IN MY KITCHEN AND HE WASHED
HIS HANDS WITH MY DISH DETERGENT.

Q. OKAY. WHAT INJURIES DID YOU RECEIVE AS A RESULT OF
THIS BEATING?

A. I HAD KNOTS ON MY HEAD, AND MY ARMS WAS ALL BEAT UP
AND BRUISED, MY LEGS. I HAD BRUISES ON MY LEGS,
EVERYWHERE.

Q. DID YOU HAVE ANY CUTS OR. LACERATIONS?
A. NO, SIR. |
Q. NO CUTS OR LACERATIONS?

A. NO. I JUST HAD KNOTS AND BRUISES.

Q. DID YOU SEEK MEDICAL ATTENTION AS A RESULT OF THIS
BEATING?

A. YES, SIR.

Q. AND WHERE DID YOU SEER THAT ATTENTION?

A. FIRST I WENT TO NEWBERRY HOSPITAL AND THEN I WENT TO
MY PRIVATE DOCTOR.

Q. AND WHERE IS THAT?

A. AT PINNER CLINIC.

Q. OKAY, AND DID YOU RECEIVE MEDICAL ATTENTION?
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X ; CROSS EXAMINATION BY MR. GRIFFITH <
b~ i '
" 1 A. 4 YES, SIR
b :
ri 2 Q. 'gAND WHAT,WAS DONE" .
LI L3 A. 4DR. mcusox,.nz CHECKED ME OVER. HE GAVE. ME.A. |
¥ - % »
g 4 fmonoucﬂ EXAMINATION, AND THEN HE GAVE ME SOME PILLS {0 .~ 3
€, iy
T 5 'HELP THE' KNOTS THAT WAS ALL IN MY HEAD. S ‘
y i "' f
b RPN ,Q.._horc}uz. HOW MANZ. DAYS DID IT TAKE FOR THE KNOTS 70,60’
l ) 7 ~AWAY? ‘ "_i o
R ST ' ; R
A . 8/.. A. I WAS OUT OF WORK SEVEN DAYS. ¢
‘ “t ;' w b “"‘i - - ".- . X - .
e 9« Q. 'SEVEN paYs? A
E S 8 5:’ ;_1 ' y )
G 10, A :'.yz:s,,-sm.
} 11 Q. rwmam l,‘i‘HE KNOTS, AND BRUISES GONE“AWAY WITHIN SEVEN
: v 12 DAYS " OR: WERE YOU JUST OUT OF wom< THAT LONG?
i 13 F No THEY WEREN! T,GONE COMPLETELY, BUT AFTER A SEVEN
o 14 DAY« PERIOD T WEN‘T BACK TO WORK.
¢
15 Q. THANK YOU. . I HAVE NO FURTHER QUESTIONS. PLEASE
16 ANSWER ANY QUESTIONS MR. GRIFFITH MAY HAVE.
L »
) 17 A yns, . SIR; ,
f 18 CROSS EXAMINATION
19 R. GR .
i, e !
i:l 20 Q. ‘MS..BATES, WHERE DO YOU WORK RIGHT NOW? ,
\ ]
!i,, 21 A. ir WORK AT|QUALITY STITCHING. - - S I
™ 22 Q. ARE YOU+WORKING AT A DIFFERENT PLACE NOW THAN"YOU B
b o " § & :
- - 23 wm THEN? A 3‘,-‘
P Ty ‘ IR Y ‘,“;,.1
N ] . v H
e 24 'A. 'YES,. SIR, BECAUSE IT CLOSED DOWN. AR
k LI ' T S
i f+ T%25. ' Q. OKAY.' NOW, HOW LONG DID YOU SAY YOU AND MR., GALLMAN } ’;,‘;
- - I ~ ik - T T ‘ ; "‘: . SR ¢
" ) L5 '-g‘;i Y, 3 i]‘ ', ‘; '
-, H . - . rt L [4 K
- . L Y
4.11 rf’_h o 44 } 1 & tf\ 1
i 3 ¥ )
: - a ::1'..»0 .. ¥, Yi ;-. - - - - o-4‘. - ﬂl—ﬂ -
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MARY BATES 43
CROSS EXAMINATION BY MR. GRIFFITH

HAVE BEEN LIVING TOGETHER?

A. WELL, I'VE KNOWN MR. GALLMAN FOR YEARS, BUT WE' VE
BEEN LIVING TOGETHER, I KNOW IT' S BEEN ABOUT LIKE THREE
YEARS I BELIEVE.

Q. THIS EVENT HAPPENED WITHIN THE LAST -—- LAST SUMMER
SOMETIME, JULY OF ‘972

A. YES, SIR.

Q. WAS HE LIVING WITH YOU AT THAT TIME?

A. YES, SIR.

Q. WHY WAS HE IN PROSPERITY?

A. BECAUSE WE HAD HAD A FIGHT THAT SUNDAY NIGHT, AND
WHEN HE GOT OFF FROM WORK THAT MONDAY I TOLD HIM TO ‘GO
HOME TO HIS DAD'S. WE HAD A BIG ARGUMENT THAT SUNDAY
NIGHT.

Q. NOW, DURING THIS ARGUMENT DID Y' ALL FIGHT?

A. NO, SIR.

Q. Y ALL JUST ARGUED?

A. JUST ARGUED.

Q. OKAY. NOW, HOW LONG HAVE YOU KNOWN JAMES WISE?

A. EVER SINCE ‘85, '

Q. DID YOU KNOW HIM PRIOR TO ‘852

A. NO, SIR.

Q. DID YOU EVER LIVE WITH MR. WISE?

A. 1IN 1985 FOR ABOUT, I THINK THAT WAS ABOUT SIX MONTHS.

Q. OKAY. WHERE DID Y'ALL LIVE?

45
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MARY BATES 44
CROSS EXAMINATION BY MR. GRIFFITH
i Lot ) ,
A. WE LIVED IN A BIG HOUSE IN FRONT OF MY TRAILER WITH,
o ? : )
oM. , .
MY ?I B h Yy J 3 . . "1§ 3
.+ |WHERE ¥ ALL,LIVED TOGETHER IS IN CLOSE PROXIMITY To. --f- %
e |0
mmnz you* LIVE RIGHT NOW? R At
DN
A. iRIGHT‘ K toR, {0 ' ‘
. . ’ iy . A S
o W
Q. .Amosw SIDE BY SIDE,-I GUESS? C T
i' ’ 1 . " a .-
&
A jNo0, SIR. IT* S IN FRONT OF ME. R R
.

- S
Q. , FRONT TO" BACK? -
‘. ] ’
A, ;RIGHT. ‘ ;
'Q. “J WITH A WOODEN HOUSE, OR A CONSTRUCTED HOUSE ON THE. .

1 : ) ' '
ROA?};AND, A TRAILER BEHIND IT?.
v 3 ot ' :
FES .
AL, YES, STR."
©. °OKAY, AND THIS TRATILER BEHIND IT IS WHERE THIS N
INCIDBNT TOOK ptace? * . °
YES STR
bn. g
Q  NOW, IS THAT WHERE: YOU AND MR. GALIMAN LIVE RIGHT
NOW?’
A. . YBS, SIR.
Q, MR. GALLMAN:AND MR. WISE, ARE THEY KIN? ,
Al 1 DON"T KNOW, SIR. s 0y
Q. JWEIL, I MEAN'-~r LET ME ASK you THIS. MR. JAME§ WISE T .7
CAMEF OVER' TO YOUR HOUSE LOOKING FOR -—- I'M* KIND OF'”“ “!
iAviNG SOME TROUBLE WITH THESE NAMES; EECAUSE I! vzxco-r 'i f_'-;g
Ll : ST S
FAMES *AND 'TAMES- AND: ALL. N s ¢
4 ie e, EOM ﬂ e I
;omw, YEAH. ST e
\ o ' Yo b»”i
o : A s e e D
ot RSP
‘!i_ :i.‘r ?? ¢ 8 iﬂ
46 . ‘ ."fh" ll
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MARY BATES ‘ 45
CROSS EXAMINATION BY MR. GRIFFITH

Q. THEY GO BY NICKNAMES. DON’ T THEY?
A. YES, SIR.
Q. NOW, JAMES WISE, MY CLIENT, WHAT'S HIS NICKNAME?
A. SAP.
Q. ALL RIGHT.
MR. PEACE: 1I'M SORRY?
MR. GRIFFITH: SAP, S-A-P.
BY GRIFFI
Q. AND MR. GALLMAN' S NICKNAME IS?
A. SLOP. -
Q. SLOP.
A. RIGHT.
MR. PEACE: WHAT NOW?
MR. GRIFFITH: SLOP.
MR. PEACE: SLOP?
MR. GRIFFITH: I THINK THAT' S S-L-0-P.
BY MR. GRIFFITH
Q. IS THAT THE CORRECT SPELLING?
A. YES, SIR.
©. NOW, SAP CAME TO YOUR HOUSE LOOKING FOR SLOP THAT
NIGHT? ’
A. RIGHT.
Q. HE WANTED HIM TO BE A PALLBEARER OR SOMETHING WHERE?
A. 1IN HIS SISTER'S FUNERAL. ,
Q. SO, SAP'S SISTER HAD JUST PASSED AWAY RECENTLY?

47
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MARY BATES R 46
CROSS EXAMINATION BY MR. GRIFFITH k
A.  YES, SIR.
Q. ,.WERE YOU:FRIENDS WITH HER? _
' k.,g..;JELL,t‘I.JFNE‘W HER BUT WE'WASN'T THAT, CLOSE. " k‘s i
é. ALL RIGHT. Now, DO1YOU THINK ‘IT WOULD BE UNUSUAL II-‘A ‘ ~ ;
sw? AND" SAP wmm KIN SOMEHOW; .THAT THAT MAY BE 'I'HE -4 ~*i;
REASON HE WOULD BE IN THE FUNERAL? v .Tf’ -ii!
1 DON" 7 KNow. ‘ R
A -’*’f’u‘i
Q. ,AS'A PALLBEARER? S
A.l 1 HAVE NO IDEA 4
Q gHOW!LO,NG woux.o YOU ESTIMATE THE TIME SAP WAS AT YOUR
g_oUgg ann? _TH'E TIME HE GOT THERE 'TIL THE TIME THE POLICE
'roo'x;. HIM®AWAY?"
A ':I DON* T KNOW.
Q. _FIF‘I‘EEﬁ"M‘IﬁUTES? AN HOUR?
A _'1*1! WASN'T*NO HOUR. IT WAS ABOUT TEN MINUTES I
BELIEVE..
Q. TEN MINUTES?
A. ‘I BELIEVE. I DON' T BELIEVE IT WAS TEN MINUTES.
Q. |OKAY. NOW, YOU'VE BEEN RECEIVING --- I'M SORRY, I
.Don’,..? WANT "ro DO THAT RIGHT yzfri YOU CALLED 911 'rgm g
F;mé?. TINE? o
A.. YES, SIR. o ”’:"
SQ... WHEN HE WAS ON YOUR BORCH ASKING YOU TO SPEAK 'ro 1}1{4_1' -‘{ g
A. ' ¥ES, SIR. SRS
Q. :AND THE 911 PEQPLE SENT AN OFFICER OUT :I'HEE?E}_.; Ti):jm{“
ISR
. " . %ii :‘
" ._b'f:,'}{‘,_ 48 . X t‘,, T
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MARY BATES ’ ' 47
CROSS EXAMINATION BY MR. GRIFFITH

ASSIST YQU?

A. YES, SIR,

Q. AND HE ADVISED SAP TO LEAVE?

A. YES, SIR.

Q. DID HE LEAVE? |

A. HE LEFT WALKING, AND I TOLD THE OFFICER TO MAKE HIM
COME BACK AND GET THE VAN OUT OF MY YARD.

Q. OKAY.

A. AND HE CAME BACK AND HE GOT THE VAN OUT OF MY YARD.
Q. ALL RIGHT, AND SO, HE' S GONE. HOW LONG --- I BELIEVE

YOU TESTIFIED THAT SOME PERIOD OF TIME HE WAS BACK ON

'YOUR PORCH KNOCKING ON YOUR DOOR?

A. YES, SIR.

Q. HOW LONG WAS HE GONE?

A. - ABOUT FIVE MINUTES.

Q. ALL RIGHP. NOW, HOW LONG WAS IT BEFORE YOU TOLD HIM
HE HAD TO LEAVE AGAIN? HOW LONG --- WHAT KIND OF
CONVERSATION --- HOW LONG A CONVERSATION DID Y'ALL HAVE
THEN?

A. WHEN HE CAME BACK --— WHEN HE CAME UP ON MY PORCH AND
KNOCKED, AND BECAUSE I WAS IN THE BATHROOM AND I WAS
GETTING READY TO GO TO WORK, AND I SAID "WHO IS IT NOW?"
JUST LIKE THAT, AND HE SAID "LET ME IN. I WANT TO TALK
TO YOUY, AND I SAID, "NO."™ I SAID, "I'M NOT OPENING THE

DOORY, AND I WENT TO THE TELEPHONE AND I CALLED MY

49
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MARY BATES
CROSS EXAMINATION BY MR. GRIFFITH

3 -

BOYFRIEND AND I TOLD HIM THA

Q. LET ME ASK. YOU THIS.
RIGHT THEN? WHY DIDN'T YOU CALL 91172

A. BECAUSE/I WANTED TO LET MY BOYFRIEND KNOW THAT SAP

WAsfbp THERE HARASSING ME.

L e RS LR

L l‘, el I B

48

WHY DID YOU CALL YOUR BOYFRIEND

Q. BUT YOU AND 'YOUR BOYFRIEND HAD FALLEN OUT THE WEEK

o by

BEronh THAT°
A. YES.
I}

-Q. ¥ ALL,WERE HAVING TROUBLE.

L)

AL YES, THAT" S TRUE.

Q. WWHY CALL HIM IF Y'ALL WERE HAVING TROUBLE?

DIDN'T YOU‘CALL THE POLICE AGAIN?

I »

WHY

A. - BECAUSE 1 wANTED HIM TO KNOW THAT SAP WAS ON MY PORCH

up THERE HARASSING ME.

L

Q.. O'KAY- ar

' : . '
A, CAUSE HE TOLD ME,

, V)-‘

S0 ~=-

HE SAID,

"HANG UP AND CALL 911,"

AND I DID HANG UPpP AND CALL 911, BUT HE HAD ALREADY HUNG

up AND CTALLED 911 HIMSELF, BECAUSE BY THE TIME I GOT OFF

THE:TELEPHONE

9 11.;

THE POLICE WAS COMING BACK AND SAP

HAD ° DONE‘JUMPED ON ME THEN.

HOUSE §NQ~JUMPED ON 'ME THEN.

Q. OKAY.

NOT?

A. NO, I DON'T.

b -
sakl, 2 ey

. Q. BUT YOU -CALLED 9117

50

HE HAD ‘DONE BROKE IN THE

!

50; YOU- DON'T KNOW WHETHER SLOP CALLED 911 OR

4 -u‘f

vy 4w
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MARY BATES 49
CROSS EXAMINATION BY MR. GRIFFITH

A. YES, I DID.

Q. ALL RIGHT. NOW, THEN SLOP CALLED YOU BACK?

A. YES, SIR. HE DID. |

Q. WHAT WAS THE NATURE OF Y’ ALL' S CONVERSATION WHEN HE
CALLED YOU BACK?

A. HE ASKED ME WAS I ALL RIGHT, AND I COULDN’ T TELL HIM
NO BECAUSE SAP WAS IN THE HOUSE WITH A PIG OVER ME AND
TOLD ME IF I LET ANYBODY KNOW THAT HE WAS IN THERE, AND
HAD DONE JUMPED ON ME, HE WAS GOING TO PULL THAT PIG BACK
AND HIT ME UP SIDE MY HEAD AND KILL ME.

Q. WELL, IF HE'S BEATING YOU UP, WHY DID HE LET YOU
ANSWER THE PHONE? WHY DIDN' T HE JUST LET IT RING?

A. THAT' S WHAT I DIDN'T UNDERSTAND EITHER. HE TOLD ME
TO ANSWER IT, BUT HE HAD THE PIG DREW BACK, AND HE SAID
"IF YOU LET ANYBODY KNOW THAT I'M IN HERE AND DONE JUMPED
ON YOU, I'M GOING TO HIT YOU UP SIDE THE HEAD WITH THIS
PIG. IT'LL KILL YOU." THEM WAS HIS EXACT WORDS.

Q. AND SO, THE NEXT THING THAT HAPPENED, THE LAW MAN
SHOWED BACK UP? A

A. THAT'S RIGHT. HE WAS IN THERE WHEN HE CAME IN.

Q. HE CAME RIGHT ON IN THE HOUSE?

A. HE CAME ON IN THE HOUSE. HE STEPPED ACROSS THE GLASS
AND EVERYTHING AND CAME ON IN THE HOUSE.

Q. HOW MUCH GLASS WAS IN THE HOUSE?

A. IT WAS ~-- IT WAS SCATTERED EVERYWHERE. IT WAS ALL

51
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MARY BATES . 50
CROSS EXAMINA!ION BY MR. GRIFFITH
.-_ . - " -b:..
OUT ON MY PORCH} IT WAS ALL Ix THERE‘ON MY CARPZET. IT 7,

1.

WASFVERMERE. THE,WHOLE GLASS SHATTERED OUT THE' THING. -, -

- ..
a I

Q. BUT" vOU- SAID --- I'M A LITTLE CONFUSED. YoU HAVESA™ " '

GLASS scnsmw 1DOOR? , Tt
‘ . G T
A. :u-:s SIR t o A I
’ ) - 3
Q. AND THEN YOU' VE GOT ANOTHER DOOR?’ :

: v 4
A. 'YES, SIR.« : tr
, *

Q.- ,AND. HE KICKED THE SECOND DOOR\;IN’ .. 11
A. YES 1 sm,v«AND IT GOT A LITTLE BIT OF LITTLE GLABS! ™.°
k‘
now;mng.uxnom .OF THE DOOR, BUT YOU CAN'T SEE THROUGH
N EN
IT. Lf 71T nS tKIND OF‘LIKE COLORFUL.
Qd OKAY‘ T s :
=, " ll
A, 'HE EROKE 'THAT ONE TOO. THAT LITYLE GLASS SHATTERED
¥ J';'
qun'}m: xxcxan THE; DOOR -IN-.,
B e ! v
Q. ALL Rxcmr, BU‘I‘ THE GLASS SCREEN DOOR, IF HE BROKE IT
BEFORE rm KI%KED 'mm DOOR 1IN, ALL THAT, GLASS WOULD BE ON
THE: ou'rsme
A. ’I’i‘ Was: FOU’ND ON THE OU‘I‘SIDE AND IN THE INSIDE, RIGHT
DOWN 'rruz «SIDE or‘ THE DOOR, RIGHT THERE AS YOU WALK UP IN
{
fr}m ‘DOdR BECAUSE YOU SEE HOW MY TRAILER IS MADE. YOU ,
) ' *
CAN ISEE m-;s rNOT NO NEW menm. IT'"S A OLD MODEL ¥ <]
» . [}
TRAILER, L 5 .,
(] . 430
Q. RIGHT.. cogd L R
. MR GRIFFITH: I BEG THE COURT' S INDULGENCzE.A J,‘f AT
Q. sgas_ -+ BATES, I'M GOING TO SHOW YOU THIS PICTURE. A T '{«,
A o - . oo t‘i
. . e t'iz’. ?3 by
ORISR R 'it .
g . RERREURE
_<:§ . .‘1"' . "‘ ‘1. g
T g 52 ¢ A R
P ARt R | IO S
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MARY BATES 51
CROSS EXAMINATION BY MR. GRIFFITH

A
Q.
A.
Q.
A.
Q.
A.

A.
Q.
A.

q.

A.
Q.
A.

Q.

VA.

Q.

YES, SIR.
DID YOU TAKE THAT PICTURE?
NO, SIR. AN OFFICER DID.
CAN YOU IDENTIFY IT?
YES, SIR.
WHAT IS THAT?
THAT' S MY FRONT DOOR.
MR. GRIFFITH: YOUR HONOR, ---
IT WASN'T --- IT WASN'T EXACTLY THE WAY IT IS NOW.
WHAT DO YOU MEAN?

THAT DEAD BOLT LOCK WAS NOT THERE AT THE TIME.

" OKAY, BUT THE GLASS ~-- ~ °

THAT' S THE ORIGINAL GLASS.

TﬁE ORIGINAL GLASS?

IN THE DOOR.
THERE' S A LITTLE HOLE IN THAT GLASS?

RIGHT. I GOT BLACK TAPE ON THE INSIDE OF IT.
OKAY. ' ‘

MR. GRIFFITH: YOUR HONOR, I'D LIKE THIS MARKED AS

DEFENSE EXHIBIT NUMBER ONE.

THE COURT: NO OBJECTION.

. BY MR. GRIFFITH

- Q.

THIS IN AN ACCURATE DEPICTION OF HOW YOUR DOOR LOOKS
RIGHT NOW?
A. YES, SIR.
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MARY BATES

CROSS EXAMINATION BY MR. GRIFFITH

Q.

A.:

L
Q.

., 1 ..’

>

 r—— -y

BUT You' DIDN'T TAKE THIS PICTURE?

DOES YOUR DOOR - .LOOK LIKE THIS RIGHT NOW?

Iy N

Az’ YES, SIR.

0

*OKAY.

) MR.

GRIFFITH:

b

NO SIR AN OFFICER DID?

L 4

AS DEFENSE EXHIBIT NUMBER ONE.

-

s,

s "
‘*MR PEACE.

Nt (DEEENSE . EXHIBIT

NO’ OBJECTION.

NUMBER

ONE

L

MARKED

IDENTIFiCATION AND MADE A PART OF THE RECORD.)
b
BY- MR.xGRIFFITﬂ

SO i %% '

MS. BATES} THAT ‘HOLE IN THAT DOOR, HOW BIG IS THAT?

Qs .
A.

¢

i

T

52

(L_‘-

I'D LIKE TO MOVE THIS INTO EVIDENCE

IT’S GLASS b e . OKAY, DOWN HERE THIS GLASS IS ALL

“. ?6!

mmmDWH@m

A PIECE OFﬁBLACK TAPE DOWN THERE _KEEPING YOU FROM SEEING

THRGUGH IT.

Q.

]

THERE‘S-GLASS‘ALL CRACKED, BUT I' VE GOT

)

]

RIGHTm BUT THE HOLE' IN THE DOOR, HOW BIG IS THA%

N

HOLE? "

A.

Q.

A
A..

IFDON'T UNDERSTAND -WHAT YOU‘RE ASKING ME.

¥
THERE ] A HOLE IN THE GLASS.

DKAY. MS.

%T'S NOT 50° BIG.

'

HOW BIG IS IT?

-BATES, PRIOR TO MR. =--

- TO SAP BEINGT

Jn'

X}

,-c*"-.'

4
ARRESTED FOR.THIS INCIDENT, HAD YOU AND HIM HAD'ANY KIND'

OF RELATIONSHIP AT ALL?

JA.,

YES SIR.

ro:
VR W ' YOreR

¥1r \?

(

WE HAD --~ YOU TALKING ABOQUT =—==~ '

*

e
it

i-

»

A

|
(

-
13

E

i*‘

W
¢
p
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MARY BATES 53
REDIRECT EXAMINATION BY MR. PEACE
Q. 'YOU AND HIM. DID Y'ALL HAVE ANY KIND OF
RELATIONSHIP?
A. NO, SIR, NOT SINCE 1985.
Q. NONE?
A. NONE WHATSOEVER.
Q. I MEAN, YOU AIN'T BUMPED INTO HIM.  YOU' RE- NOT
FRIENDS WITH HIM, OR ANYTHING LIKE THAT?
A. NO, SIR. |

MR. GRIFFITH: YOUR HONOR, I'VE GOT A MATTER OF LAW
WHICH WE' VE ADDRESSED TO THE COURT ON A PRIOR OCCASION WE.
MAY RE-ADDRESS AT THIS TIME.

(A BENCH CONFERENCE WAS HELD IN THE PRESENCE OF THE
JURY BUT OUTSIDE THE HEARING OF THE JURY.)

MR. GRIFFITH: THANK YOU, MS. BATES, AND I
APPRECIATE YOU ANSWERING MY QUESTIONS.

MR. PEACE: THERE ARE A FEW FOLLOW-UP QUESTIONS, IF
YOU WILL.

REDIRECT EXAMINATION

BY MR. PEACE
Q. MS. BATES, I HAND YOU WHAT' S BEEN MARKED AS STATE'S

EXHIBIT FOUR FOR IDENTIFICATION AND ASK YOU IF YOU
RECOGNIZE THAT?

A. YES, SIR.

Q. WHAT IS THAT. PHOTOGRAPH?

A. THAT'S THE FRONT OF MY HOUSE.
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g- Ve REDIRECT EXAMINATION BY MR. PEACE
‘;!'[ s - '}
; o, 1 Q., ]OKAY AND.DO YOU KNOW WHEN 'I'HAT$ PHOTOGRAPH WAS TAKEN?
i' . 2 A. " IT WAS 'I’AKEN IN, AUGUST, I'BELIEVE. .
' 1 AR L -7 ‘IS THAT. ‘I‘HE SAME TYPE DOOR THAT WAS --- HAD THE va‘s 4‘ X
X ;'\ & -’. 1 : .~
Nt LY 'I‘HAT Was" BROKEN’IN TULY? | R
N 5 A. umxr's My scnnzw DOGR. P,
g Lk S o
Y, & Lomy. : Is1i THAT THE SAME SCREEN DOOR? , o v
}m R 4 A. YES SIR{. BUT IT S GOT SCREEN IN IT NOW, WHICH IT HAD», &
e i, s, T n f’ ‘ B
Cor o, ) N ? N 'v’. - . R o " ; “
ot Yl fl,'asg R | O
F ,:f‘,“ Wi ,}4!° Q. I snow You WHAT'.S BEEN MARKED AS DEFENDANT' 5 EXHIBIT b
) v 38 e '." .?-' ‘
L 10 My "-NUMBER oNE. Now mz. GRIFFITH ASKED YOU ABOUT THE HOLE
N . x" f . .
=3 Car COIN m'r oook. HOW DID MR. WISE,GET INTO YOUR HOUSE
* ‘l D ¢
‘ 12 THRQHGH'. THAT "BOOR?
' . R S O ;
pov ! 13 K. ' HE KICKED IT"IN!
. ) S 5
¥ 14 Q. :so, How‘ DI'D THE GLASS GET BROKEN?
ot 15 AT Gtms%s WHEN "HE RICKED IT, IT SHATTERED. -
16. Q. WAS THERE A:DEAJ BOLT LOCK ON THE DOOR AT THE TIME?
, 17 A. NO, SIR.. T INSTALLED IT AFTER THIS HAPPENED.
18 Q. AND wm? Dm You! msmm. THAT?
., 19 A BECAUSE I wWAS Amm.
200 .-Q. I NOWJ snow you WHAT' S BEEN MARKED STATE' S EXHIBIT TWO
21 FOR IDENTIFICATION AND ASK YOU'IF YOU RECOGNIZE THAT?
.5" .‘ \"
P . 22 “ YES. ‘ ¢ b
. ! -g ) it YT
£ 235+ 7Q.. AND WHAT IS THAT? AP
o O CEL
i 24" “ A, THAT' s WHERE I LIVE. THAT § MY TRAILER. ' " R
Yy - . s . o K
3w " B
f 250 s 0 ,<OK__AY.» Is THAT AN. ACCURATE DEPICTION OF YOUR TRAILER? e
. . « e - " = oAt
U ) e
oy v ' R it
o - 3 -\ » 1[’;¢. ‘I.'.:'
. IS B
B 1‘a 'Q 6T 56 ’
.LLL'CLL <aim, QA‘A - ‘L [ YOI T .JQ-
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MARY BATES 1
REDIRECT EXAMINATION BY MR. PEACE

A. YES, SIR.

Q. IS THAT HOW YOUR TRAILER APPEARED ON JULY, IN JULY,
19972

A. YES, SIR.

Q. I NOW SHOW YOU WHAT' S BEEN MARKED AS STATE' S EXHIBIT
THREE FOR IDENTIFICATION AND ASK YOU IF YOU RECOGNIZE
THAT?

A. YES, SIR.

Q. AND WHAT IS THAT, MS. BATES?

A. THAT' S MY TRAILER.

Q. IS THAT HOW <-~- AN ACCURATE DEPICTION OF YOUR

- TRAILER?

A. YES, SIR.
Q. IS THAT HOW YOUR TRAILER LOOKED IN JULY, 19972
A. YES, SIR. |
Q. AND WHEN WAS THAT PHOTO TAKENé
A. IN AUGUST.
MR. PEACE: YOUR HONOR, I WOULD MOVE TO ADMIT
STATE’' S EXHIBITS TWO, THREE AND FOUR FOR IDENTIFICATION.
MR. GRIFFITH: NO OBJECTION.
THE COURT: NO OBJECTION.
(STATE' § EXHIBITS NUMBER TWO, THREE AND FOUR MARKED
FOR IDENTIFICATION AND MADE A PART OF THE RECORD.)
MR. PEACE:‘ YOUR HONOR, WITH YOUR PERMISSION, I WANT

TO PUBLISH THEM TO THE JURY.
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MARY BATES ’ 586
REDIRECT EXAHINATION ‘BY MR. PEACE

BY MR. PEACE

Q. 4MS.' BATES, YOU HAVE AN OUTER DOOR, A SCREEN DOOR?
A YES SIR.

Q. AND AT THAT TIME THE SCREEN DGOR HAD GLASS IN IT?,
A.,-yes}_stg. .

Q. 15ko THE bggss WAS BROKEN?

A. 'YES, SIﬁi’ \

Q. _%ND THAT DOOR WAS OPENED?

A{"E?S,‘SIR.e

Q. iéno THEN THE DEFENDANT KICKED IN THE INNER DOOR?

A. ¥ESs; .SIR. |

Q. AND THE GLASS ON THE INNER DOOR WAS BROKEN AFTER HE
xrcégn THAT IN? |

A. RIGHT.

Q. YOU DON'T MIND IF I DON'T'REFER TO MR. WISE AND MR.
GALLMAN as SAP AND SLOP, DO 200?

A. 'No, SIR

0. 18 IT OKAY IF I JUST CALL THEM BY THEIR NAME SO I CAN
IDENTIFY iﬁééﬁ
A. YES, SIR. °
Q. JULY, 1997, DID YOU GIVE THE .DEFENDANT CONSENT TO
EﬁTEéfYoﬁg HOUSE?

Ay NOQ; "SIR. -

. é‘ . . LI .- i PR

Q. W.ERE YOU ASSAULTED AFTER HE BROKE INTO YOAURf'X'IOU,SE?.'J‘;,k

ol AR

A. YES, SIR. 1 i
“® ; \ ’
'_3 l,‘;‘
ML 58 ol
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MARY BATES ‘ 57
REDIRECT EXAMINATION BY MR. PEACE

Q. DID YOU RECEIVE MEDICAL TREATMENT AS A RESULT OF THAT
ASSAULT?

A. YES, SIR.

Q. DID YOU RECEIVE INJURIES AS A RESULT OF THAT ASSAULT?
A. YES, SIR.

Q. WAS IT DURING THE NIGHTTIME WHEN HE BROKE IN?

A. FEARLY MORNING HOURS.

Q. AND WHAT TIME WAS IT IN THE MORNING?

A. IT WAS ABOUT FOUR O' CLOCK IN THE MORNING.

‘Q. NOW, WHY DID YOU CALL YOUR BOYFRIEND?

A. BECAUSE I WANTED TO LET HIM KNOW THAT SAP WAS ON MY
PORCH MAKING ALL KIND OF ACCUSATIONS.
Q. WERE YOU TRYING TO AVOID HAVING THE POLICE COME BACK
A SECOND TIME TO YOUR HOUSE?
A. NO, SIR.
Q. WHEN IS THE LAST TIME THAT YOU HAD SEEN THE DEFENDANT
BEFORE JULY, 19977
A. 1IN 1985.
Q. SO, FROM 1985 TO 1997 --- LET ME REPHRASE THAT. FROM
1985 TO 1997, DID YOU HAVE A RELATIONSHIP WITH THE
DEFENDANT? ’
A. NoO, SIR.
0. I HAVE NO FURTHER QUESTIONS.

RECROSS EXAMINATION
BY MR. GRIFFIT

59
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MARY BATES LT 58
RECROSS, EXAMINATION BY MR. GRIFFITH :
Y "--‘.". hd
lb ..; 1
Q. MS. BATES?:
. 1. &+
A. YES, SIR »
Q. ;DID 'YOU ‘PAY ANY "MONEY OR RECEIVE A BILL FROM NEWBERRY ... .
LotF X 1 ;
HOSPITAL‘€O% YOUR TREATMENT" THERE? Ty
¥ [ 4 - T o
A. ino, SIR%,‘ I
L34 r ."! .
QA NO? ¢ é ,:w&'
A. 1 DIDN'T “-- WHAT DID YOU SAY’ DID, I PAY ANY:BIELg? ) 5.?3
. v ) o “}
Q. RIGHT.. : : ‘ Sy
A. *YES; SIR. I PAID SOME BILLS. , , B
<yt - :
Q. NO IN“THE HOSPITAL. DID YOU RECEIVE A BILL FROM THE o
M taow e . :
H. ®
HOSPITAL? : o
A. yEé, SIR.
Q. 'DID You R%fEEVE A BILL FROM DR. PINNER?
L L A
A. ‘YES SIR -
Q. ° uow nucn wAs youn BILL FROM THE HOSPITAL?
A. .IT was 1 THINK IT WAS A HUNDRED AND SOMETHING FOR
THE EMERGENCY 'ROOM, '
Q. .’ WHAT WAS YOUR BILL WITH DR. PINNER?
l *
A. I'M NOT ,SURE BECAUSE MY INSURANCE PAID IT.
Q. MA'AM,,I!sHow you THIS DOCUMENT AND ASK YOU CAN YOU
IDENTIFY*IT? fo8
A yEs. sxn. S
33 ‘; _..,‘,,:"‘lt'; ‘1
'‘Q. WHAT: IS THAT? RS '
~ '\'5"'( R
A, A}DOCUMENT FROM FINNER CLINIC. ' ,Judv' ZL' 4
by Y A R o
4 cel
Q. NOW]‘CAN you REVIEW THAT DOCUMENT AND MAYBE REFRESH o i
r ) = I 2kt .m-ff .‘ kﬁh‘
i . Ty ""'!."“4’
' v ! ' v} . ;'isv-
é’ T \_"- fa 9-' o
P . - R 1
Rl A » i «
Acer o 60 | ; SR
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5
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MARY BATES . 59
RECROSS EXAMINATION BY MR. GRIFFITH

YOUR MEMORY AS TO HOW MUCH YOU PAID DR. PINNER?

A. I HAD TO-PAY A $15 CO-FEE, AND THEN AETNA INSUﬁANCE
PAID THE REST. I HAD To'pAY A §15 CO-PAY, BECAUSE- MY
INSURANCE REQUIRE A $15 CO-PAY, AND THE INSURANCE PAID
THE REST. -

Q. AND DO YOU HAVE ANY IDEA WHAT THE REST WAS?

A. NO, SIR. h

Q. CAN YOU LOOK AT THAT BILL AND DETERMINE THAT? MA' AM,

" LOOKING AT THIS BILL WOULD YOU AGREE WITH ME THAT IT

APPEARS THAT THE CHARGE FOR THIS WAS $25?

A. I DON'T KNOW. | .

Q. LOOKING HERE FOR A TREATMENT “DATE OF 7/15/97, THE
CHARGE WAS $25. - '
A. OKAY.

Q. WOULD YOU DISAGREE WITH THAT?
A. I HAVE NO IDEA.

Q. S0, IT APPEARS DR. --~

A. THEY TOLD ME TO PAY MY $15 CO-PAY, AND THE INSURANCE
PAID THE REST. THAT' S WHAT WE ALWAYS HAVE DID WITH OUR
MEDICAL INSURANCE.

Q. RIGHT. SO, IT APPEARS THAT YOUR TOTAL CHARGE,
INSURANCE AND YOUR PART WAS $25. IS THAT FAIR?

A. VYES. |

Q. NOW, THIS DOOR TO YOUR HOUSE, THE BACK DOOR THAT YOU

SAY HE KICKED IN, IS IT METAL OR IS IT WOOD?
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v MARY BATES , 60
h REDIRECT EXAMINATION BY MR. PEACE ’
iy 4

E 1 A, IT’ s NOT METAL. IT'S THAT LITTLE THIN STUFF. IT' S

Dl o ; ? . &

L; 2 NOTi THE BACI( OF MY HOUSE. IT'S ’I'HE FRONT. £

5 v : LI Y

Y o3 «Q.,.I. !THE | FRONT DOOR, THE DOOR YOU SAY HE CAME THROUGH, K
. rr o 4 : & TeF f -‘ \A .

] ;, - ‘g, WHA‘B s IT MADE OF?: )

4" . Co , - ‘
LT 57 . ¥ IT”S M.ADE 'OF A LITTLE, IS THIN. IT' S NOT THICK. |
1 A 5 Q. oxm.i WELL IF HE KICKED IT IN LIKE YOU SAID. HE DID,

. h ] LI 4 L ¢, ~ - v‘r
s%_' N WHY Dmﬁ'*r‘m’-:& pUT ‘A DENT IN IT OR KNOCK A HOLE IN IT?

o ’ .”' ."’»‘ PR g
TI V8 A. T HAVE (N0 IDEA;. BUT HE*KICKED, ITVIN.

{', Mo e . '.- .2 !-‘ s a \'}“ - 3 T
i 2" .. 9 2. ~TRANK YOU, MS. BATES.

' ‘10 3 ,,;\HR PEACE‘ JUST ON‘E FOLL?W-—UP QUESTION YOUR HONOR.

. - . *v .
'.l ’ 11 a e REDIRECT gxmmgzxog_
[ B Y ’ ! ¢ R I .
: . .12 BY MR, pmcg
X - :, ."."4' \, -t ' ’
S 13 Q. K snow YOU DEFENSE EXHIBIT ‘NUM}SER ONE AND ASK YOU, 18

. . ' g .

< 14 THERE A HOLE iNITHAT DOOR?
¥ G ¥
15 A. 'No, SIR.‘
16 Q. IN THE Gmss‘e _ ,
-,
9 ¢ a ’.
17 A n:s §IR ¢ JIT' 5:A HOLE IN THE _GLASS.
18 Q. A HOLE m‘g THE GLASS?
* r ’ R QF{
19 “B. - YES ST { t
20 Q.  WwAs* THAT HOLE PLACED THERE, AS A RESULT OF THE
{-} 21, DEFENDANT mxcxmc THE DOOR IN?
¢ L L)
i ! 22 YEs sxR*

» ’ .5;_.&
¥ .

v 23 'Q. “No* FURTP_IEI} QUESTIONS.

’ _ TR » e
"l .24y v . RECROSS EXAMINATION N ;*.; R
3 ‘L -’,”: "y R o arle !
X ! 25 _BY _MR. GRIFFITH. v T
{ ’ ¢ » L] [ -
"1"E~If . 152 v "1.. . 1y .n
B e: ! - AR N
% a‘j""g" ’ . et " P
Ni :"l .‘1175‘ ., ‘T‘!. N
[N : . ‘ ':q 62 *- L »
\ ve TE I .
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MARY BATES 61
RECROSS EXAMINATION BY MR. GRIFFITH
Q. MA'AM, YOU JUST SAID YOU DIDN'T KNOW. THAT' S THE
SAME QUESTION THAT I JUST ASKED YOU. WHY DID YOU CHANGE
YOUR ANSWER?
A. NO, IT'S A HOLE —--

MR. PEACE: OBJECTION, YOUR HONOR, HE' S ARGUING WITH
THE WITNESS.

THE COURT: NO, DON'T ARGUE. JUST ASK HER A
QUESTION.
A. IT'S A HOLE IN THE GLASS IN THE DOOR COME FROM WHERE
HE KICKED THE DOOR IN. THAT HOLE GOT THERE WHEN HE CAME
IN. WHEN HE ENTERED MY HOUSE THAT MORNING THAT' S THE WAY.
THAT HOLE CAME IN THE FRONT, IN THAT DOOR, IN THAT GLASS
IN THAT DOOR, WHEN HE CAME IN MY HOUSE THAT MORNING.
THAT' S HOW THAT HOLE GOT IN THAT GLASS.
Q. WELL, YOU SAY, YOU' RE TELLING THE JURY NOW THAT HE
KICKED IT WITH HIS FOOT?
A. 'HE KICKED THE DOCR OPEN, AND THAT GLASS BROKE WHEN HE
CAME IN MY HOUSE. WHEN HE KICKED THAT DOOR OPEN THAT' S
WHEN THAT GLASS BROKE. THAT' S HOW THAT HOLE GOT IN THAT
LITTLE GLASS IN THAT DOOR, WHEN HE ENTERED MY HOUSE,
CAUSE IT WASN’ T NO HOLE IN IT UNTIL HE ENTERED MY HOUSE.
Q. YOU JUST --- I ASKED YOU THE SAME QUESTION A MOMENT
AGO ABOUT THE DOOR BEING DENTED, AND YOU SAID IT WAS A
SMALL, LIGHT DOOR.

A. YES, SIR., YOU ASKED ME WAS THE HOLE IN THE DOOR.
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JAMES GALLMAN
DIRECT EXAMINATION BY MR.

62
PEACE

Q.- mﬂa DIDN’T --~ IF HE' S KICKING THE DOOR WITH HIS

‘FOOT WHY ISN'T THERE A,GREAT BIG HOQLE IN THAT DOOR?

' - » t

At THA'I‘" s"mn ONLY THING BROKE WAS THE GLASS.
, LY — i

ON- THB DOOR " IS NOT HARD, THAT S WHY I PUT THE 'DEAD BOLT

LOCK ON IT.“QIT'S NOT HARD.
r

HARD, CAUSE"L AIN'T NEVER THOUGHT NOBODY WOULD BREAK IN'

%,

ON. ME BY ME STAYING IN THAT LITTLE COMMUNITY.

- z :
NEVER’THOUGHT NOBODY WOULD BREAK IN- MY HOME. Sy
Q. 11:;\_1(1;3;“ THANK YOU, MA' AM, |
. N . .
., MR, PEACE: NO FURTHER QUESTIONS BY THE STATE, YOUR
HONOR,
}.ZTHE; COURT: YOU MAY STEP DOWN. YOU CAN STAY IN
‘t‘ ‘l - ) .
HERE, ~ve .
1 ;',) tde ! 1
"'/ MR; PEACE:, YOUR HONOR, THE 'STATE WOULD NEXT CALL

:muas GALLMAN
THEREUPON:

: . JAMES GALLMAN, BEING FIRST DULY
SWOR.N TO TELL) THE HOLE TRUTH, TESTIFIED AS FOLLOWS:
' ) D EXAMINATIO
BY' MR, PEACE ;

Ve

Q. .MR. GALIMAN, WHERE DO YOU LIVE?

g+ WHERE DO, YOU WORK? ;
\ - A ' '..
. . . kA
A. :IMILLS TRUCKING. o

R o '
. Q. I'M.SORRY? , .
is t 4.

i

..

s i ' :

£ . .
.1;. . 1 1
A S T 64 . i

A2 .s...&x...i.&. oabensh PO NSRN Yt

THE LOCK1

I DIDN' L&

FI

[
MY

N

X

T g%
R
A

THE LOCK ON MY DOOR I%,Nple oo

Y

"
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JAMES GALLMAN 63
DIRECT EXAMINATION BY MR. PEACE

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Q.

- A.

Q.
A.
Q.
A.

MILLS TRUCKING.
MR. GALLMAN, DO YOU KNOW MARY BATES?
Yﬁs, 1 po.

HOW DO YOU KNOW MARY BATES?

SHE' S MY GIRLFRIEND.

HOW LONG HAS SHE BEEN YOUR GIRLFRIEND?
FOR YEARS.

FOR YEARS?

YEAH.

CAN YOU ESTIMATE HOW MANY YEARS?

I DON'T KNOW.

TWO, THREE, FOUR?

MORE THAN THAT.

DO YOU RESIDE WITH MARY BATES?

YERH.

DID YOU KNOW MARY BATES ON JULY 15, 1997?
YES, I DID.

DID YOU HAVE AN OPPORTUNITY TO TALK WITH MARY BATES

IN THE EARLY MORNING HOURS OF JULY 15, 199772

A,

Q.

A.

TESTIFIED TO WHAT SHE TALKED ABOUT.

YEAH.

AND WHAT HAPPENED THEN?

SHE CALLED ME ON THE PHONE AND TOLD ME, SAID "SAP ---
MR. GRIFFITH: YOUR HONOR, I' DON'T --- SHE HAS

I DON' T THINK HE CAN

TESTIFY ~--
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; JAMES GALLMAN 64
X . DIRECT EXAMINATION BY MR. PEACE
3 . y . ’
. s . . " .
. 1 THE COURT DON' T SAY --- AS' A RESULT OF WHAT SHE'
v . ot ’ ' .
'i - 2 SAIP)YOU .CAN TELL WHAT YOU DID. ,
2 3 BY MR. PEACE .
:?J 4 Qi +WHAD. BID. ¥ou DO AS A RESULT OF THIS CONVERSATION?
‘_ . 8 A. WHAT DID t po? _
f .
| i 6 " MR.,PEACE: YOUR HONOR, MAY WE APPROACH?
| L Fe
b 7., '} THE COURT: YES, SIR.
it 87 (A BENCH! CONFERENCE WAS HELD IN THE PRESENCE OF THE
lfl' : g4 JURY{BUT OUTSIDE THE HEARING OF 'mz JURY.)
I ,
L ._‘ \_’ Mo e .
l 1o, :ITHE coum'. , 1 .OVERRULE THE OBJECTION. UNDER THE RES
iy A .
%T . 11 GESTAE T LL LE'I‘ IT COME IN.
i:. "(5 ‘.‘...
"! 12 BY mrz PEACE
S 13 Q. fKAY. ' MR. GALLMAN, YOU RECEIVED. A TELEPHONE CALL
Y 14 FROM MARY. BATES?
! 15 A: YES, I DID.
LI .
16 Q. AND WHAT WERE YOU TOLD DURING THIS TELEPHONE CALL?
17 A. ,SHE TOLD ME THAT SAP WAS.TRYING TO BREAK INTO HER
18 HOUSE'. .. [ ' t
19 Q. WHO IS.SAP?
' I
. 20 A. JAMES wzsz«:.
i 21 Q. AND YOU KNOW JAMES WISE? ]
; 22 Ad YES, - Is DO. -y g
¥ . s. .o Ly
23 Q. IF YOU SEE HIM IN THE COURTROOM, WOULD, ¥ou- PLEASE
. !5‘;; P ' '. i' ;.
fg| 24t ,,4..1;0116'1' HIM OUT. “J Cage A i
. } % - (P ' .: - eTra ]
g 25« « Al. HE'S SITTING RIGHT THERE. A e
T B P s e W - s
fow e - ' L AR
. 1.;?-{. . L4 T [, . e " _‘: >, !
+ 1 -
'L t H', ; { “ ,: ! e
YA 66 ’ T
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JAMES GALLMAN 65
CROSS EXAMINATION BY MR. GRIFFITH

MR. PEACE: LET THE RECORD REFLECT THAT THE WITNESS
HAS PROPERLY IDENTIFIED THE DEFENDANT. |
Q. HOW LONG HAVE YOU KNOWN JAMES WISE?
A. FOR YEARS.
Q. ARE YOU RELATED TO JAMES WISE?
A. NO.
Q. NO RELATION? NOT A COUSIN, OR SECOND COUSIN OR
ANYTHING? NO RELATION AT ALL?
A. NOT AS I KNOW OF.
Q. OKAY. WHAT HAPPENED DURING THIS TELEPHONE
CONVERSATION?
A. SHE TOLD ME HE WAS OUT THERE TRYING TO BREAK IN THE
HOUSE, AND WHILE WE WAS TALKING I HEARD SOME GLASS
SHATTER, AND I HEARD HER SCREAM AND THE PHONE HUNG UP AND
I DIALED 911.
Q. WHAT DID YOU TELL 911?
A. THAT SAP WAS UP THERE BREAKING IN HER HOUSE.
Q. AND WHAT DID YOU DO AFTER THAT?
A. I WALKED OUTSIDE TO SEE CAN I GET MY NEIGHBOR TO TAKE
ME UP THERE.
Q. OKAY. NO FURTHER QUESTIONS.

CROSS_EXAMINATION

BY MR. GRIFFITH

Q. MR. GALLMAN, YOU WEREN' T THERE THAT WIGHT. YOU JUST

TALKED TO HER ON THE TELEPHONE BRIEFLY. IS THAT RIGHT?

67
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' JAMES GALLMAN ‘ 66
4 CROSS EXAMINATION BY MR. GRIFFITH
toy b 2 .
‘y 1 A. RIUHT.
. “r . ) '
£y 2 Q. AND YOU SAY YOU CALLED 9117
L f ‘? .
S 3 A. YEAH. P
b ) : . . ’
LJ 4 Q. OTHER THAN THAT YOU HAVE NO IDEA WHAT HAPPENED THAT ‘¢ - °
i . ‘ g ' t
{ . 5 NIGHT? oo
‘ ’"! ) H L} : 1
AT 6 'A. WELL, ALL BECAUSE SHE TOLD ME, AND WHAT I HEARD. L
U 7 Q. » YOU’ RE'NOT"A COUSIN TO SAP? , { E
A S : t : ;
8 A.: NOT THAT I, KNOW OF. -
TR N R | | y
€ > 9, prye Q4 'HAD 'YOU AND MS. BATES BEEN HAVING TROUBLE EARLIER
. N T8
‘| .10 ., -- THAT{DAY? ot
- wt > R L _;‘t ‘
A. 'EXCUSE ME?:
oty 12 Q. HAD YOU AND MS. BATES BEEN HAVING. ANY TROUBLE BETWEEN
beo f ' ..
Jgo4t a3, ¥' ALL?
;li T :
! 14 A. YERH, WE HAD AN ARGUMENT,
15. Q.. D ¥ ALL Fuss? °
) ALL E
16 A. DID WE FUSS?
17 Q. YES. oy
18 K. YEAH.
19 Q. +PID Y'ALL TRADE ANY BLOWS OR ANYTHING LIKE THAT?
- ';_’ .
. 20 A. NO. é '
T 21 Q. Yoy STILL LIVE WITH MS. BATES?
. . [ ' ’
!. 22 An - YES, I pOQ" ' -’ ’ bl
?. 11“ - . bﬁ‘
' 23 Q. WHEN You WERE® TALKING TO THE 911 OPERATOR, HOW:DID, °
R i . . R T AL L
oty 24 *YOU IDENTIFY TO,THEM WHERE TO GO? A S
b £ ." . . ~> ; ‘ N . . q!s v l .,
.7 25} A+ HOW DID IDENTIFY IT? - AR
* ;:f }"\ B ,b " ‘%,“ 'r' ._ :L ‘1.
LT i ’ ) i + ‘. i
L :’,t'-'- 4 . i . { LI L, ' % '_.‘E{ ]
?s. :; ‘:* _ 3‘*} ' aﬁ: .r...', %
t ! . ¥ R ‘
B ’ -:.-u;.l‘:i';") ‘3% 68 (P * b 2, i
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JAMES GALLMAN 67
REDIRECT EXAMINATION BY MR. PEACE
Q0. YES. YOU WEREN' T OUT THERE. 50, THEY COULDN' T LOOK
AT YOUR TELEPHONE NUMBER CALLING IN.
a. NI
Q. YOU GAVE THEM THE ADDRESS?
A. THAT' S RIGHT.
Q. OKAY. THANK YOU MUCH.
MR. PEACE: JUST A COUPLE OF QUESTIONS, YOUR HONOR.
REDIRECT EXAMINATION
B . _PEAC
Q. IS8 THIS FUSS YOU HAD WITH MARY BATES THE REASON YOU
WERE STAYING IN PROSPERITY?
A. YEAH.
Q. AND WHAT DID YOU HEAR WHEN MARY BATES CALLED?
A. I HEARD SOMEONE ON THE OUTSIDE YELLING SOMETHING. I
COULDN® T MAKE OUT WHAT HE WAS SAYING.
Q. AND WHAT HAPPENED AFTER YOU HEARD THE YELLING?
A. I REMEMBER I HEARD THE GLASS SHATTER.
Q. AND WHAT DID YOU HEAR AFTER THE GLASS SHATTERED?
A. I HEARD HER SCREAM.

Q. DID SHE TELL YOU WHO WAS THERE?

'A. YEAH.

Q. AND WHO DID SHE SAY WAS THERE?

A. SAP.
Q. AND SAP IS --~-IS SAP JAMES WISE, THE DEFENDANT?
A. YEAH.
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WILLIAM GRIFFIN _ 68
DIRECT EXAMINATION BY MR. PEACE

o ‘
Q. NO FURTHER QUESTIONS, YOUR HONOR.

-~

| jyz.coﬁRT: ALL RIGHT. YOU MAY STEP DOWN.

wzq&;an‘éngﬁiN. ‘
THE COURT:- WILLIAM GRIFFIN.
THEREUPON: :
WILLIAM GRIFFIN, BEING FIRST
DULY SWORN 7O TELL ng'E WHOLE TRUTH, TESTIFIED AS FOLLOWS:
. DIR {AMINATION

_J_M:_EB_L._

= g‘

Q. HR. GRIFFIN WHERE, ARE YOU  EMPLOYED?

-

A. .WHITHIRE BOLICE DEPARTMENT.

Q. AND.WHAT IS YOUR POSITION AT THE WHITMIRE POLICE
f ]

DEPARTMENT? :

1

A. I'MA. MAJoh WITH THE POLICE DEPARTMENT.

Q. AND HOW LONG HAVE YDU BEEN EMPLOYED THERE?

-

A. - SINCE’FEBRUARY.

L2

Q. OF 1998’
A. THIS !EAR.

Q. WHERE. WERE YOU EMPLOYED ON JULY 15, 1997?

A NEWBERRY*COUNTY SHERIFF* S OFFICE.

N
Q. AND WHAT WAS YOUR POSITION AT THE NEWBERRY COUNTY:'
K
I

SHERIFF'S orrxcsv . ' I
€ 0t

A. 1 was A‘LIEUTENANT GVER THE NIGHT SHIFT.. R

3 P ik

Q. LIEUTENANT OR MAJOR GRIFFIN, HOW 1ONG HAVE You: BEEN«

.
- e o

s %"’"
Y
Q.' - . * * *
i "1_) * o
g owbl 70 s ¢l

. e .
MR. -PEACE: YOUR HONOR, THE STATE WOULD NEXT CALL -
. + ) -

i.
i'-.
«i

a4



10

11

12

13

14

15

16"

17
18
19

20

21

22"

23
24

25

WILLIAM GRIFFIN ' 69
DIRECT EXAMINATION BY MR. PEACE

IN LAW ENFORCEMENT?

A. TEN YEARS.

O. WHERE HAS THAT TEN YEARS IN LAW ENFORCEMENT BEEN
SPENT?

A. IN THE NEWBERRY COUNTY SHERIFF' S OFFICE, AND I WENT
TO AIKEN COUNTY SHERIFF'S OFFICE AND CAME BACK TO
NEWBERRY, AND NOW I'M WITH THE WHITMIRE POLICE
DEPARTMENT.

Q. MAJOR GRIFFIN, ON JULY 15, 1997, DID YOU HAVE
OCCASION TO RESPOND TO AN INCIDENT AT 1182 BOYD CROSSING?
A. YES, SIR. I DID. '

Q. OKAY, WOULD YOU PLEASE TELL THE JURY WHAT HAPPENED IN
RELATTON TO THAT RESPONSE?

A. WE HAD A 911 HANG-UP CALL. WE RESPONDED TO BOYD
CROSSING. UPON ARRIVAL MR. WISE WAS AT THE RESIDENCE OF
MS. BAXTER(SIC), AT WHICH TIME HE WAS ASKED TO LEAVE, AND
HE WAS IN A VAN. I WENT IN AND I ASKED HER I SAID, "YOU
DON’ T WANT HIM HERE?" AND SHE SAID, “NO." SHE SAID, "I
DON' T WANT HIM IN MY HOUSE." SO, HE AGREED TO LEAVE, AT
WHICH TIME HE SAID, "I'M LEAVING" AND HE, I DON'T
REMEMBER NOW IF IT WAS HER MOTHER OR SOMEONE'S MOTHER,
BUT IT' S A HOUSE IN FRONT OF HER HOUSE THAT HE WAS GOING
TO. I ASKED HER IF THAT WOULD BE ALL RIGHT AND SHE SAID
AS LONG AS HE LEFT THAT WAS FINE.

Q. OKAY. NOW, YOU SAY MR. WISE, IS MR. WISE IN COURT

—~
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WILLIAM GRIPFIN--. 70 °

P DIRECT EXAMINATION BY MR. PEACE R
. Loy ' o
1 ToDM? : : W
P « )
Y 2 A. !ES, SIR. - RIGHT HERE. .

4 ' 4 T d ' '
- 3 Q. WOULD¥ you POINT 'I'O HIM‘-‘ Py
! Py beo i
'i 4 "1 MRE, pmca ~LET: 'rm: RECORD REFLECT THAT THE WITNESS . .. ’
- W Pl : ‘
1 5 HAST PROPE»:ILY ]IDENTIFIED THE DEFENDANT '
b . Q| “ok ‘iak
6 Q. OKAY. Now, . You RESPONDED 'ro THE Housz OF ‘MARY BATES?

;‘ . 1[_,y . .
!"k 7 A. - YEs, sm}
" 8 Q- "OKAY,'AND 'WHERE IS THIS LOCATED?
: T "-‘F
o 10 Quut Is ;r}uvr IN NEWB‘ERRY COUNTY?
. - 0 gl i . \
vhoore 11 A. YES SIR. ” I‘I‘ Is. .
i 4 N -
e 12 Q. PLEASE CONTIN’U‘E
- 13 A. Y ASKED»}{ER IF AE _WENT --—- BEING THIS HOUSE WAS ONLY
[}
14 A sxon'r strmcn FROM HER RESIDENCE, IF HE WENT THERE AND
A ' 1] Y . . ‘
15 SHB[SAID p.s.L Ng AS HE’ LEFT HER HOUSE THAT WAS FINE. SO,
16 HE ;.‘Er'r, AND‘RI‘GOT THE INFORMATION. I CLEARED UP FROM
”'. J. + . . d :-' N .
17 THE CALL‘,‘ m'm ,AFTER I°'HAD CLEARED UP FROM THE CALL, AND
."T "! 5»- -
18 THIS, wAs JIN THE EARLY uomxmc HOURS WHEN WE GOT THE CALL
19 ANYWAY, ‘m:b AFTBR 1 CLEARED uP "IT WASN'T BUT A FEW
< ) LW u
.20 MINOTES m'r I RECEIVED A SECOND CALL. IT MIGHT HAVE
21 BEEN! ey 1T, MIGHT HAVE BEEN TWENTY OR THIRTY MINUT‘ES. .
L
|
‘ 22 I'M; NOT SURE BUT WE RECEIVED THE SECOND CALL. "T, HAD' o l
: .4, ot , il >;'
| 23 ALREADY STAYED CLOSE BECAUSE I TOLD THE GUYS, Is SAID, o b i
ar ‘:i' .

[ 24. "IT' s CLos:s: TO SHIFT CHANGE. EVERYBODY GET YOUR PROPERTY’ vy
- . ) . £ .“.1. ' SRS ';‘
; ; 25 cm-:é;(DD. I'M JUST GOING TO BE ON HIGHWAY 76." al ;; Sy
: o P . ‘ e a '! ¥a ‘:‘-73';-‘ Z.“:‘
T ' oA Py

1.;”:- r'J ‘l‘.|
g - “-‘:?‘ ¢ ! ~E’ - ‘4;&'
- T 5 3y .
S 72 e
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WILLIAM GRIFFIN : 71
DIRECT EXAMINATION BY MR. PEACE

Q. DO YOU HAVE AN ESTIMATE OF WHAT TIME THIS MIGHT HAVE
BEEN?

A. IT WAS A SHORT PERIOD, BUT SIR, I DON'T --- I DON'T
KNOW.

Q. WAS IT DARK OUTSIDE?

A. WELL, SEE IT WAS IN THE MORNING HOURS WHEN THE FIRST
CALL CAME IN, SOMETHING LIKE 4:30, QUARTER 'TIL 5:00 IN
THE MORNING, WHICH WAS DARK.

Q. OKAY. PLEASE CONTINUE.

A. AND SO, I STAYED CLOSE BECAUSE OUR SHIFT WAS GOING TO
BE OVER AT 6:00:A.M. IN THE MORNING, AND I SAID, "I'M
GOING TO STAY CLOSE ON 76 IN CASE WE GET A RETURN CALL
THEN I'LL STILL BE HERE." AT WHICH TIME WE DID GET A
SECOND CALL, DISPATCH CALLED AND SAID, “HE'S BREAKING IN
THE HOUSE. HE'S TRYING TO BREAK IN THE HOUSE." SO, I
RESPONDED, I TOLD HIM, I SAID, "I'M CLOSE. I'M GOING TO
THE CALL. I'M GOING CODE THREE." BECAUSE IT WAS A HIGH
PRIORITY CALL, BECAUSE THEY SAID HE WAS TRYING TO BREAK
IN THE HQUSE.

Q. NOW, WHAT IS CODE THREE, MAJOR GRIFFIN?

A. BLUE LIGHTS AND SIRENS, BECAUSE SOMEONE'S LIFE COULD
BE IN JEOPARDY OR IN DANGER.

Q. PLEASE CONTINUE.

A. I RESPONDED CODE, AND RIGHT BEFORE I GOT TC THE

HOUSE, I RECEIVED ANOTHER CALLAFROM DISPATCH AND IT SAID

73
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WILLIAM GRIFFIN _ 72
DIRECT EXAMINATION BY MR. PEACE
NHE HAS BROKE IN, AND WE GOT ANOTHER CALL THAT SAYS THEY

HEAR “GLASS BREAKING " AND MY»DISPATCHER SAYS, "I~ THINK
-3

HE' BROKE IN " I PULLED UP IN THE! YARD AND MR. WISE W}_\S"

f ‘ -

IN THIS LADy!q HOUSE. THE FRONT DOOR --- THERE WAS GLASS
WHERE I'T HAD BBEN SHATTERED. HE HAD AN OBJECT -~- HE HAD

HISﬁBAcx;To ME WHEN I WENT IN THE HOUSE. HE HAD AN
v

OBJECT IN HIS H.AND "AND HE WAS RARING .BACK LIKE HE WAS -

GOING TO HIT HER, AT WHICH  TIME I GOT HIM. I DON'T

REMEMBER. WKAT‘THE OBJECT WAS, BUT I GOT HIM.
. 9y PO R .
. 'GOT *HIM IN'CUFFS. WHEN I GOT HIM IN CUFFS THE

OTHER.UNIT HAm qu 0 ME WHICH' WA51CLAY BABB. HE HAD GOT
TO ME, AND I TOLD:HER, I SAID, "“YOU JUST STAY WHERE

you'. RE aAT. LET ME GET HIM OUT OF HERE. GET HIM AWAY
-

L)

FROM. HERE;", ., .

WELL, AS'I WAS BRINGING MR. WISE OUT, HE wAs

e g

ARGUING HE REALLY DIDN’ T WANT TO GO. HE NEEDED TO TALK

4

TO HER AND HE WAS KIND OoF PULLING WITH ME AND WHEN I GOT

HIM THERE, I TOLD . CLAY I SAID, “NOW, BE CAREFUL WITH

HIM." I SAID, "BECAUSE I' VE DONE GOT BLOOD ON ME. HE'S

GOT, CUTS" ON HIM WHERE HE BUSTED THE WINDOW our."
1)

I GOT HIM INTO THE POLICE: VEHICLE AND GOT HIM

STRAPPED IN AND I TOLD CLAY I SAID, "GET HIM ouT 0F+HE’RE

AND GET HIM OUT OF HERE NOW." AT WHICH TIME DEPUTY BABBj

LEF’I‘ WITH HIM, AND I WENT IN TO TALK TO HER TO SEE IF SHE

NEEDED AN AMBULANCE BECAUSE SHE HAD KNOTS ON HER® FOREHEADU ﬁ%_

».P 4
& - ‘g..

2
- 3.
SRR
o « .
-
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WILLIAM GRIFFIN 73
DIRECT EXAMINATION BY MR. PEACE

AND SHE HAD BLOOD ON HER NECK, AND THAT' S WHEN, AFTER I
TALKED WITH HER A LITTLE BIT, TRYING TO DECIDE IF SHE
NEEDED AN AMBULANCE OR WHATEVER, ASSESSED THE SITUATION.
DEPUTY BABB CALLED THAT HE WAS ON THE 34 BY-PASS AT NANCE
AND MR. WISE HAD ESCAPED OUT OF HIS POLICE VEHICLE.

Q. DID YOU CALL AN AMBULANCE FOR MARY BAiES?

A. NO, SIR. I DIDN'T BECAUSE I ASKED HER IF SHE'D BE
ALL RIGHT AND I TOLD HER I SAID "LOOK, YOU' VE GOT PEOPLE
COMING TO YOU", BECAUSE SHE HAD CALLED SOMEONE THAT WAS
GOING TO COME AND BE WITH HER, AND I SAID "YOU' VE CALLED
PEOPLE. DO YOU NEED ME TO GET YOU AN AMBULANCE? DO YOU
NEED ME TO STAY HERE? 1IF YOU DO, I WILL. " I SAID "BUT,
HE' S ALREADY JUMPED OUT OF THE CAR." I SAID, "I'VE GOT
TO GET OUT THERE UNLESS YOU NEED.ME." SHE DIDN' T NEED
ME. SO, THAT'S WHEN I CLEARED.

Q. SO, YOU DID SEE BRUISES ~---

"A. I SAW SEVERAL LUMPS ON HER FOREHEAD AND SAW BLOOD ON

THE NECK.
Q. MAJOR GRIFFIN, I SHOW YOU WHAT' S BEEN MARKED STATE' S
EXHIBIT FOUR AND ASK YOU IF YOU RECOGNIZE THAT?

A. ALL I CAN TELL YOU IS WHAT IT LOOKS LIKE. IT KIND OF
APPEARS TO BE HER TRAILER, BUT 1'M NOT SURE.

Q. ALL RIGHT. I SHOW YOU STATE'S EXHIBIT TWO ---

A. YES, SIR.

Q. === AND ASK YOU IF YOU RECOGNIZE THAT? WHAT IS THAT?

75
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e WILLIAM GRIFFIN 74
CROSS EXAMINATION BY MR. GRIFFITH
Y i A.  THAT'S THE RESIDENCE I'WENT-Té ON THElTWO CALLS.
F 2 0. 'wouro' THAT BE THE RESIDENCE OF MARY. BATES? 1
# !,3' . 3 A. ‘YES rIT WOULD , s ]
b, 4 'Q., OKAY, IS THAT. THE RESIDENCE IN WHICH, YOU FOUND, THE S
b 5 DEFENDANT JAMES WISE? ' !t T |
it . . G- A. !YES, SIR,’AND PLACED HIM UNDER ARREST. . S é
; Q%;ﬁ - ;-;l Q- WAS (HE INSIDE THE HOUSE? "_nf*“?ﬂxi
B SRR TR SO N4 |¥Es, SIR. ‘' HE WAS. | Tt
cn ey 1 R “ H ' i
T b S “‘95"3ID yggg'ghwzs GIVE YQU ANY INDICATION THAT SHE HAD g -
S a0 CONSENTED 'T0rHI$ ENTERING INTO HER HOUSE?
% R Ti}ifﬂ-- AL'VNO Sﬁg‘-qSHE HAD NOT CONSENTED.
' ‘}* | 134 Qﬁ_.IS‘THATbTHBgDQOR IN WHICH THE GLASS WAS BROKEN? DO
s ﬁ i;ag - .YOU,REFALL? |
A .14’ A. ihs SIR.' THE DOOR WAS, IT WAS BROKEN OUT AND THERE
;i 15 WAS (== THE PEST I’ CAN RECALL, I KNOW THERE' WAS GLASS
. 16 INSIDE, BUT;THERE WAS GLASS ON THE PORCH ALSO. «
17 Q. THANK YoU. THANK YOU, MATOR GRIFFIN. PLEASE ANSWER
' 18 ANY quEsr,rons 'THAT MR. GRIFFITH MAY HAVE.
( 19 A. YES, SiR |
20 T ", CROSS. EXAMINATION
:'.‘. 2 BY, MR GRIEFITH ;
22 Qv GOOD MORNING, MAJOR GRIFFIN, ALMOST GOOD AETERNOON R
. 23 . Now;. "WHEN. YOU FIRST ARRIVED AT THIS HOUSE AND ¥OU" gpoxs }:%
?ff L ég‘ WITH M. BATES WAS SHE INSIDE OR OUTSIDE? "l,ﬂizﬁ?liJ‘?: !
‘ 'ﬁﬁ,',f 2s¢ **(J,; on THE-FIRST CALL, SHE WAS ON THE INSIDE. .-4 1':_§;f§.i§fg
' N T A S U ‘-Vf'{ 4
r, S A
L | o
,, 76 CLe e
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WILLIAM GRIFFIN 75
CROSS EXAMINATION BY MR. GRIFFITH

Q. AND YOU SPOKE WITH HER FOR SEVERAL MINUTES. DID YOU
GO INSIDE?

A. YES, SIR.

Q. OKAY. NOW, WHEN YOU ADVISED MR. WISE TO LEAVE, HOW
DID HE LEAVE?

A. HE HAD A VAN, BUT TO BE HONEST WITH YOU, I DON' T KNOW
IF THE VAN WAS ALREADY AT THAT --- AT WHICH HOUSE IT WAS
AT. THE BEST I CAN REMEMBER I'D SAY HE GOT IN THE VAN
AND PULLED TO THE FRONT HOUSE.

Q. OKAY. NOW, WHAT TIME, IF YOU KNOW, DID YOU GET THERE
ON THAT FIRST CALL?

A. I DON'T REMEMBER THE EXACT TIME, BUT LIKE I SAY I
KNOW THAT THE FIRST CALL CAME IN CLOSE TO 5:00 A.M.

Q. OKAY. WOULD YOU HAVE NOTED IT ON SOME SORT OF
REPORT? '
A. ON THE FIRST CALL?

Q. YES.

A. IT SHOULD BE ON THE ONE YOU' VE GOT IN YOUR HAND.

0. OKAY.

A. IT SHOULD BE 4:56, WHEN I GOT THERE THE FIRST TIME.
Q. I'LL SHOW YOU WHAT I' VE BEEN PROVIDED BY MR. PEACE
AND ASK YOU IF YOU CAN IDENTIFY IT?

A. YES, SIR. IT'S MY WRITING AND MY REPORT.

Q. OKAY.

A. THIS IS WHEN I WAS DISPATCHED. THAT'S WHEN I GOT

77
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WILLIAM GRIFFIN 76
CROSS EXAMINATION BY MR, GRIFFITH .
THERE Tnt FIRST TIME.
&
Q. RIGHT. o
A. YOU SEE.I WAS CLOSE THE FIRST TIME ALSO. THEY DIDN'T ! 4
Y ‘:l‘ - ::' a
PUNCB ME.A SECOND CARD ON THE SECOND CALL BECAUSE IT CAME ' E I
T Wt e
IN so CLOSE.. | P
' ' R
Q. "HOW.'CLOSE,DO THEY HAVE TO'BE IN TO NOT GET'A SECOND' »

o

CARD.IF YOU CALL IN.

IS THIS'A CARD?. . - ]é‘
A, '%ﬁAT 1;& "WHEN THEY PUNCH-A CARD, SIR, IT COMES-?F3 i.Jb
WITH' ?HE DATB, LOCATION AND TIME. - . . s P2
Qf}foﬁhv.i

tAND WE chL THEM AND GET OUR DISPATCH TIME, ARRIVAL
Ti&ﬁiiﬁNDJDE?iRTURE~IS WHEN WE LEAVE THE CALL.
Q’ ,Sﬁ'?,-%; Aﬁ’;".' |
A. 'AND‘Té THE‘BEST OF ﬁz -~~ THE BEST I REMEMBER WHEN
THEQ‘PUNCHED THE FIRST ONE, IT'SAYS IT WENT THROUGH A 911
HANG%UP CALL THE FIRST TIME.

Q. RIGHT:.

: ..
A. THIS IS8 Tfi{E; FIRST 'I‘I‘:ME, AT 4:51.

Q. OKAY.
) |
A AND I ARRIVED AT 4: 56. é
Q.. so You, WEREN'T TOO FAR AWAY. C ﬁifh
A¢ .NoO, SIR. e l
a s . ' I!’\. i .'\,- ‘
Q. OKAY. VLS
: 1 A \".' I!' ‘ L
A ?ﬁnu X LEFT AND ONCE T CLEARED UP, THEY DIDN’T‘—~* : G A
’ 2 » P «f‘ g'!"‘ |
-DIDNZT GET. A SECOND TIME UNTIL WE HAD FINISHED THE.CALL ! %
. ': . . ‘x's o &yt
, o’ b T
??: L SR
- | . ¥
\r‘: '3 {‘ o ﬁ. 1 9 '
.. -*. ¥ X 78 4 3!
.',L. G-. - wib . a™™
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WILLIAM GRIFFIN _ 77
CROSS EXAMINATION BY MR. GRIFFITH :

AT 6:41. THAT WAS WITH EVERYTHING.

Q. RIGHT, RIGHT. I WAS UNSURE AS TO WHETHER YOU

TESTIFIED EARLIER --- DID YOU SAY IT WAS TEN MINUTES,

" TWENTY MINUTES, BETWEEN THE FIRST CALL AND THE SECOND

CALL?
A. IT WASN'T LONG. I'LL TELL YOU WHERE I WENT TO, SIR.

I WENT FROM 1182 BOYD CROSSING TOWARDS HIGHWAY 76. MR.

- MICK HALTIWAHGER'S SAWMILL ON HIGHWAY 76,_THAT'S WHERE I

WAS AT WHEN I GOT THE SECOND CALL.

Q. NOW, IS.THAT SAWMILL YOU' RE DESCRIBING, IS THAT THE
SAWMILL THAT THE --- ANY JURORS WHO MIGHT NOT BE FAMILIAR
WITH BOYD CROSSING, IS THAT 'BéTWEEN - NEWBERRY AND

PROSPERITY ON THE RIGHT?

" A. THAT'S THE ONE THAT JOINS BOYD CROSSING.

Q. OKAY. |
A. IT"S ON BOYD CROSSING ITSELF, RIGHT OFF OF HIGHWAY
76. IT'S ON BOYD CROSSING. .

Q. ALL RIGHT, BUT YOU WENT TO THE 76 SIDE OF IT. IS
THAT WHAT YOU' RE SAYING?

A. YES, STR.

Q. SO, YOU WERE MORE OR LESS ON HIGHWAY 762

A. I HAD JUST GOT TO HIGHWAY 76. I WAS APPROXIMATELY
FOUR AND A HALF MILES FROM THE CALL WHEN I GOT IT THE
SECOND TIME.

Q. ON THIS REPORT THAT YOU WROTE YOUR NARRATIVE ON, CAN

79
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WILLIAM GRIFFIN 78
CROSS EXAMINATION BY MR. GRIFFITH

X 1 YOU"TELL ME wmz YOU DIDN' T NOTE THE4~-- A DESCRIPTION OF
:' 2 HIIN” YOU: RE TALKING ABOUT BLOOD ON HIS, ON HIS HAND, I .
_; t ) ‘ ’3: . .BELIEVE‘ - ' ? ,'i' i
‘ 2 4 A. ,YEs, SIR. I SURE CAN, BECAUSE THE CALL CAME IN ;hjﬁ . { g
;"} e 5 ot 4§5ﬁh-.:4‘. WE/RESPONDED THE FIRST TINE. WE LEFT AND HAD. R ;'.1
P 6 79 6o Backx"-'rﬁntfsgcoxo TIME. WE PICKED WIM UP, PLACED, HIM ‘: £}
- b7 o UNDER ARREST FOR BREAKING IN THE RESIDENCE, ASSAULT m«in'/' + }
VT Vb 'i_‘Bz‘a'J.:TERy ON" THE! YOUNG LADY, THE,MALICIOUS INJURY, ‘I 'I‘OLD ). b ‘
;_{‘-_’“"‘! Totvemy D‘EPUTY TO sz"r. HIM OUT OF THERE AND GET HIM TO THE JAIL' '
i . \ ) "o ,‘i P;IiD'fET HIS}I?P&PI‘EI-?WORK OVER WITH. |
l e ST Y N'OWQ You HAE) ‘HIM PLACED IN HANDCUFFS WHEN YOU HANDED -
a Pooraaz HIM O.;TER "ro }m ' BABB? _
- 13 A, yss i SIR. ILPLSCED HIM IN MY HANDCUFFS. »
14 Q. OKAY. NOW, wnb; PUT HIM IN THE BACK OF MR. BABR' S
" 15 CAR?
’ “ 16 A. HEDIDN'T GO IN THE BACK. HE WENT IN THE FRONT SEAT. .
17 uysmi,p AND orr:cm BABB PLACED HIM IN THE FRONT SEAT AND
;- 18 PUT HIM N CUFFS. " -
19 Q. WHY DID ¥ ALL PUT HIM IN THE FRONT SEAT?
20 A'; 31::10.31153“ IF wn DON' T, HAVE A CAGE; YOU WANT HIM IN THE .
f,' 21 monrrt EAT. IN A SEAT BELT INSTEAD OF BEHIND YOU, BECAUSE . ‘
' 22, vou HAVE MORE CONTROL. _'-3 i; ) . i
' 2_3", %Q ‘ oxzuz. ALL RIGHT. I'M JUST ASKING. o | Py ~’i
t' ' ,_‘24 i".‘*!A. YES SIR. T UNDERSTAND, BUT YOU WERE ASKING ABOU’I‘ '-’ |
i F ' ,2-5 »'ml THIS NARR;A’I'IVE. THE REASON IT IS SUCH A, SKIMP NARRATIV;J‘ : l
|t “ SRR
i'l‘ '? . - o ‘Y 0

L
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WILLIAM GRIFFIN ' 79
CROSS EXAMINATION BY MR. GRIFFITH

OUR SHIFT ENDS, WHEN I WAS WITH THE COUNTY, AT 6:00 A.M.
iN THE MORNING. THIS IS GETTING CLOSE TO SHIFT CHANGE.
WE' VE ALREADY BEEN ON —~-- AND MY SHIFT ALWAYS CAME OUT AT
LEAST AN HOUR BEFORE SHIFT CHANGE. WE'VE ALREADY BEEN ON

THIRTEEN OR FOURTEEN HOURS. IF YOU DON'T 'HAVE YOUR

'~ PAPERWORK BEFORE YCU GO HOME, THEY CALIL YOU RIGHT BACK

OUT. SO, I WROTE THIS NARRATIVE. I HAD ALREADY BEEN ON
APPROXIMATELY SIXTEEN TO SEVENTEEN HOURS. I WROTE THIS
NARRATIVE AND TOLD THEM IF THEY NEEDED ANYTHING FURTHER
TO LET ME KNOW AND I'D bO A SUPPLEMENT. "

Q. MAJOR GRIFFIN, TELL ME ABOUT'-—* I BELIEVE YOU
TESTIFIED THAT YOU CAME IN THE HOUSE AFfER THE INCIDENT
TO WASH YOUR HANDS OR WHAT NOT. WHERE DID THE BLOOD ON
YOUR HANDS COME FROM?

A. OFF OF HIM.

Q. OKAY.

A. BECAUSE WHEN I GOT HIM AND GOT HIM CUFFED, HE KIND
OF, NOT EXACTLY, HE WASN'T EXACTLY RESISTING BUT THERE
WAS A SMALL SCUFFLE, AND WHEN I WAS GETTING HIM OUT OF
THE HOUSE, OFFICER BABB ARRIVED ABOUT THE TIME I GOT HIM
AND GOT HIM CUFFED AND GOT HIM OUTSIDE AND I TOLD OFFICER
BABB, I SAID, "WATCH HIM CAUSE I GOT BLOOD ON ME." AND
I GOT HIM IN THERE AND I GOT HIM CUFFED AND I TOLD CLAY,
I 5AID, "GET HIM OUT OF HERE AND GET HIM OUT OF HERE

Now."
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WILLIAM GRIFFIN A 80
CROSS EXAMINATION BY MR,. GRIFFITH

1 Q. SO, THAT. BLOOD WAS.COMING FROM HIS HAND?

2 A. 'AS FAR gs I REMEMBER, YES, SIR. CAME OFF OF HIM,

3 QQCAUSE HE’S;;HE ONLY+ONE I TOUCHED. | B
4. Q. OKAY. ‘ ‘
5 A. AND I HAD HIM’ CUFFED RESTRAINED, AND THEN I LOOKED :
6 AT THE LADY | AND 1 SAID "HAVE YOU GOT SOMEWHERE I CAN

7 WASH,, BECAUSE.I NEED TO GET THIS OFF." |

8 Q. okaY. NoW, DID YOU FOLLOW, AFTER ¥' ALL, --- YOU SAY

9," HE GOT OUT OF' THE CAR AND RAN. AFTER YOU --- DID YOU

10t ° TAKE HIM TO JAIL FROM THERE? - )

11 A -NO SIR.

i2 Q.x WJHO DID?

13 A. i%HAvs¥uo IDEA.

14 Q. ORAY. ‘

15 A. BECAUSE WE HAD SO MANY OFFICERS RESPONDING. NOW, I

16 WAS THERE WHEN HE CAME' OUT OF THE WOODS DOWN ON 395,

17 BELOV. PARKER COMMUNITY CENTER. ~THE BLOOD HOUND TEAM CAME

18 ouT, AND uz CAME ouf! 'BELOW THEM AND' I SAW THEM APPREHEND

19 HIM,,QUT T bow' T REMENMBER WHO,TOOK HIM TO JAIL.

20 Q. OKAY. SO, YOU DIDN'T EXAMINE HIM AT THE JAIL OR

21 ANYTHING 'YOURSELF? | ;

22 A, No, SIR, ' 3-4

23 Q. YOU DIDN'T HAVE ANY PART OF THAT? s

24 A. NO, SIR. . ] . , "’4

25 Q: SOMEBODY ELSE —-- IF HE WAS EXAMINED 1T WAS'BYL . 3
‘- 3 {
R
IR

82 @t
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CLAY BABB ) 81
DIRECT EXAMINATION BY MR. PEACE

SOMEBODY ELSE?

A. THAT' S TRUE.

Q. ALL RIGHT. YOU DIDN'T TAﬁK TO HIM AT THE JAIL OR
ANYTHING?

A. NO, SIR. I NEVER SPOKE TO HIM AFTER 1 TOLD MY DEPUTY
TO GET HIM OUT OF THERE.

Q. RUN HIM OUT OF HERE ~--- OKAY, THAT WAS YOUR LAST TALK

TO HIM?
A. MY LAST TALK --- NOW, I WAS IN ON THE TRYING TO TRAIL

HIM AND TRYING TO GET HIM BACK INTO CUSTODY.
Q. RIGHT. OKAY.
A. AND THAT WAS IT.
Q. OKAY. THANK YOU, MAJOR.
A. THANK YOU, SIR.
MR. PEACE: NO FURTHER QUESTIONS, YOUR HONOR.
THE COURT: THANK YOU. GIVE ME ANOTHER SHORT ONE.
MR. PEACE: THE STATE CALLS OFFICER BABB.
THEREUPON:
CLAY BABB, BEING FIRST DULY
SWORN TO TELL THE WHOLE TRUTH, TESTIFIED AS FOLLOWS?
DIRECT EXAMINATION
B PEAC |
Q. MR. BABB, WHERE ARE YOU EMPLOYED?
A. ASSOCIATED ROCK BLASTING.

Q. WHERE WERE YOU EMPLOYED ON JULY 15, 19977?
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CLAY BABEB

DIRECT EXAMINATION BY MR.

b
7

{ ;
'NEWBERRY COUNTY SHERIFF'S OFFICE.

A-.

Q.

'v

-

t‘-

+

Al

SHERIFF'S OFEICE? ‘

Jl*

fANSWER ANY'TYPE ‘OF COMPLAINT WE MAY HAVE AND ENFORCE

S &: AL

ALL LOCAL)QSTATE AND FEDBRAL LAWS¢

A.

Q.
A

Q.

A.

Q.
A.
Q..
A.
Q.
a.

Q.

BOYD CROSSING IN THE EARLY MORNING OF JULY 15,
*)

A‘

ON SOME TYPE OF DOMESTIC PROBLEM THAT WAS GOING ON.
3 a&
Q‘- ¥ ORAY >

WERE YOUaA 1AW ENFORCEMENT OFFICER AT THE TIME?

¥ES,

T

A\

LI

I°WAS.

ey

PEACE

-wﬂné WAS YOUR POSITION’

I WAS SECOND IN CHARGE ON MY SHIFT.

w l

A

*DE? YQU HAVE A RANK AT THE TIME?

AT THE TIME I THINK I WAS: STILL CONSIDERED PFC.

-!

82

ANDlWHAT“WERE 'YOUR DUTIES IN THE NEWBERRY COUNTY

9

BUT YOU‘WERE AN OFFICER IN THE SHERIFF’S DEPARTMENT?
TS
YES,.I‘WAS.
A

[

«J'r.

)

)

NEWBERRY COUNTY?
- ¥

NEWBERRY COUNTY.

DID yod”HAVE OCCASION TO RESPOND TO A CALL OUT ON

¥ 7

-p'

'-

10977 |

YES I RESPONDED OUT THERE TO.ASSIST OFFICER GRIFFIN

Vot s

INCIﬁBNTf-'?

oy

WHAT HAPPENED WHEN YOU RESPONDED TO THAT
-.‘ v

WHEN I GOT THERE HE HAD ALREADY HAD THE DEFENDANT

OFFICER GRIFFIN

%Q‘ ‘-Z"
AL
'HANDCUFFEDa_
Q."HE WHo?
A.

ra L PE N

s‘{' T;:

A IR

i £eED

IRV Y

T P

fhe  widads L

’
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CLAY BABB 83
DIRECT EXAMINATION BY MR. PEACE

Q. OKAY.

A. BILL GRIFFIN, HAD THE DEFENDANT HANDCUFFED.

Q. OKAY. DO YOU SEE THAT DEFENDANT IN COURT TODAY?

A. YES, I DO.

Q. WOULD YOU PLEASE POINT TO HIM AND STATE HIS NAME?
A. JAMES WISE. |

MR. PEACE: LET THE RECORD REFLECT THAT THE WITNESS

HAS PROPERLY IDENTIFIED THE DEFENDANT.

Q. PLEASE CONTINUE.
A. OFFICER GRIFFIN ASKED ME TO TRANSPORT MR. WISE TO THE
DETENTION CENTER. WE PUT HIM IN MY CAR. HE WAS
HANDCUFFED BEHIND HIS BACK. |

Q. WERE YOU IN A SHERIFF' S OFFICE VEHICLE? |

A. YES, I WAS. I WAS IN MY PATROL CAR. HE WAS
HANDCUFFED BEHIND HIS BACK. I PUT HIM IN THE FRONT SEAT
WITH ME AND ALSO RESTRAINED HIM WITH THE SEAT BELT. I
DIDN' T PUT HIM IN THE BACK SEAT BECAUSE I DIDN'T HAVE A
CAGE OR ANYTHING, AND I DIDN'T WANT TO GET KICKED OR
ANYTHING LIKE THAT.

Q. AT THAT POINT, DID YOU CONSIDER HIM TO BE IN CUSTODY?
A. YES, I DID.

Q. OKAY. PLEASE CONTINUE.

A. I WAS EN ROUTE TO THE DETENTION CENTER. I CAME UP TO
THE INTERSECTION OF 34 BY~PASS AND NANCE STREET.

SOMEWHERE DURING THE TRIP HE HAD REACHED AROUND AND TAKEN

85
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CLAY BABB ) " 84

‘CROSS EXAMINATION BY MR GRIFFITH

' Do s i -
HIS SEAT BELT OFF. I DIDN'T KNOW THAT AT THE TIME. AS

I STOPPED AT THE STOP SIGN, HE REACHED AROUND THE OTHER

4 -
WAY AND WAS ABLE TO OPEN UP THE DOOR. HE STARTED TO JUMP

OUTLOF MY PATROL CAR. I REACHED ACROSS AND I GRABBED

e = il o - S ARy VA B aud —~. - e s, WS T
L2 3 X et - ¥ o f; L’ N “ ) ‘
.

HIM GRAEBED HIM BY THE HAND. HE BROKE AWAY FROM ME AND

),~ A
¢

I THREW MY CAR IN PARK AND I JUMPED oUT AND I DIDN'T SEE
HIM ANYWHERE

\.3.5\‘ -

Q; WHAT DID HEzDO WHEN HE BROKE AWAY?

. - A1-' 4

A, 'T‘DID I'bo?%

9 e .

Q. ’WBATfDID HE DO?

, s- , iy f '
A. ‘HE JUST, HE GOT AWAY FROM ME. AND HE RAN. I Dougr
: s K . ! .
xnow wnzc? WAx*HE-RAN. I NEVER:DID SEE HIM AGAIN. I
3 - ¥ *'__ -« L3

LOST,SIGHT,OF M, -

Q. HE JUMPED OUT OoF THE CAR AND RAN AWAY?

bR T1Y ‘ e

A- YES‘ .. ‘-

Q. .DID- YOU:GIVE RIM PERMISSION TO LEAVE?

L4
A. o, No.},

Q. NO FURTHER QUESTIONS.

v ;ggg s EXAMINAE; N
Lt i
B .. GRT LR )
i ) ‘:% - ag , . . i
Q. FORMER OFFICER BABB, DID YOU AND MY CLIENT HAVE A
]
CONVERSATION WHILE YOU WERE RIDING UP THE ROAD?
ﬁ

A YES PRETTY MUCH THE WHOLE WAY. THE WHOLE TIME HE<

WAS IN THE CAR WITH ME HE WAS ASKING ME TO TARE{HIM BACK'?

TO0 THE VICTIM'S RESIDENCE STATING THAT HE WANTED TO TALKE‘

- - F N
* - '-44"; v
v .
[N L
- 3 V4
o - * “
fe “ b
*'\A? fl. ‘. , lﬁ-l a r
;. - * e, RN Y
e {k‘ 865 a N
- ——s Y ‘_ - ™ _i_; ‘ A

o

»
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L
S
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TINA BOWERS . 85
DIRECT EXAMINATION BY MR. PEACE
WITH HER.
Q. RIGHT. DID HE ASK YOU TO CALL ANYBODY?
A. NOT THAT I CAN RECALL. I DON' T REMEMBER IF HE ASKED
ME TO CALL ANYONE OR NOT.
Q. OKAY, AND SO, NO TELEPHONE CALL WAS MADE WHILE YOU
HAD HIM IN CUSTODY FOR HIM ON HIS BEHALF?
A. WAS THERE ANY WHILE HE WAS IN CUSTODY? NO.
Q. NOW, YOU DIDN'T GET HIM OUT OF THE CAR. YOU' RE
SAYING, TESTIFYING THAT HE JUMPED OUT OF THE CAR AND RAN?
A. HE GOT OUT ON HIS OWN, YES.
Q. THANK YOU, YOUR HONOR.

MR. PEACE: JUDGE, THE STATE WOULD NEXT CALL- TINA
BOWERS.
THEREUPON :

TINA BOWERS, BEING FIRST DULY

~ SWORN TO TELL THE WHOLE TRUTH, TESTIFIED AS FOLIOWS:

DIRECT EXAMINATION

BY MR. PEACE
Q. I APOLOGIZE FOR THE TIME. IS IT MS. OR MRS. BOWERS?

A. MRS.

Q. MRS, BOWERS, WHERE DO YOU WORK?

A. PiNNER CLINIC.

Q. WERE YOU WORKING AT PINNER CLINIC ON JULY 15, 19972
A. YES, SIR.

Q. WHAT ARE YOUR DUTIES AT PINNER CLINIC?
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TINA BOWERS
DIRECT EXAMINATION BY MR. PEACE

A. I'M:A MEDICAL ASSISTANT
1
Q. t WHAT DO YOU DO?

TR ¢ DO ANYTHING FROM‘DRAWING BLOOD TO E K.Gs.

'

JOE'IS FOLLOWING THE DOCTOR AND WRITING THE CHARTS UP

WHILE HE'S SEEING A PATIENT.

. %

- ’
Q. tON JULY 15 1997 DID YOU HAVE OCCASION TO ASSIST THE”

DOCTOR IN THE TREATMENT OF MARY BATES?
” ~w

Q. iDID YOU TAKE NQTES OF THAT TREATMENT?
i
An jYES,(I DID.
L
Q. DO YOU HAVE THOSE NOTES WITH youU?

A. VES, SIR.
) o
}

MY MAIN

B6

MR. GRIFFITH: YOUR HONOR, WE'LL STIPULATE TO THOSE

Lot .
NOTES. 'WE’VE'SEEN THEM AND KNOW SHE WROTE THE NOTES FOR

THE,DOCTOR. ,I DON'T THINK THEY'RE REAL IMPORTANT.

SAYQ‘HE'S GIVEN TREATMENT TO THE VICTIM.
o,

BY MR“ PEACE

A

Q,.,go YOU' HAVE THOSE NOTES WITH YOU?

A. YES, SIR.
Q. WOULD YOU REFER TO. THOSE NOTES?
A. Do you WANT ME ---

BATES? '

A. WE GAVE HER AN ANTI-INFLAMMATORY, WHICH WAS ANAPROX

re

Lok
7T 88
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TINA BOWERS 87
DIRECT EXAMINATION BY MR. PEACE
FOR INFLAMMATION AND FOR PAIN.
Q. WHAT WERE THE COMPLAINTS THAT SHE HAD?
A. WE LISTED LACERATIONS TO RIGHT FOOT, ABRASION TO BOTH
KNEES, AND THE LEFT SHIN, BRUISE TO RIGHT ARM WITH
ABRASIONS, A HEMATOMA TO THE FOREHEAD, A SORE AREA BEHIND
HER RIGHT EAR, A LARGE HEMATOMA ABOVE THE LEFT EAR, AND
SHE ALSO STATED THAT SHE HAD A PIECE OF GLASS IN HER FOOT
BUT ELECTED TO TRY TO GET THIS OUT HERSELF.
Q. THANK YOU. NO FURTHER QUESTIONS.

MR. GRIFFITH: NO QUESTIONS, YOUR HONOR.

THE COURT: THANK YOU, MA' AM.

MR. PEACE: YOUR HONOR, THIS MAY BE A GOOD TIME TO
BREAK FOR LUNCH. |

THE COURT: YES, IT'S A GOOD TIME FOR CORNBREAD AND
CABBAGE. YOU MAY GO. THANK YOU, MA'AM-

MADAM FOREMAN, LADIES AND GENTLEMEN OF THE JURY, AT
THIS TIME I'M GOING TO EXCUSE YOU FOR LUNCH. I WILL ASK
YOU NOT TO DISCUSS THIS CASE WITH EACH OTHER OR WITH
ANYONE. IF ANYONE TRIES TO DISCUSS IT WITH YOU, TAKE
THEIR NAME AND REPORT IT TO ME, AND I'LL ASK YOU TO BE
BACK IN THE JURY ROOM AT 2:30. BE BACK AT 2:30.
EVERYBODY REMAIN SEATED WHILE THE JURY LEAVES.

_ (JURY LEAVES FOR LUNCH.)
THE COURT: COURT WILL RECESS 'TIL 2:30.

(COURT IN RECESS.)
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88.
,i.(COURT:QE?ONVENES.)

-, THE gogﬁb:, YES, SIR.
MR. dﬁfrriTﬂ:

d‘

THE CUURT -

YES, YOUR HONOR, WE' RE READY,
BRING THE JURY IN. ’
~ f(JURy TO''COURTROOM. ) + .

" 4
MR.APEACE. - STATE'S EXHIBIT FIVE, WHICH ISIA

‘

NEWB}BRRY COUNTY MAGISTRATE’ s COUR'I' UPDATE DISPOSITION o

g:- -THI5 IS THE RECORD 'OF THE DEFENDANT, MR. WISE, PLEADING.
“55;? -GUi%TY TO{ASSAULT AND BATTERY IN MAGISTRATE'S counw.;? .
10{ .+ ‘rue*CouRT:’ ALL RIGHT. NO OBJECTION?
1i} ' t MR, Ggrfﬁ;;ﬂ: 'NO, YOUR HONOR. WE HAVE NO OBJECTION
12 1O THAT. rhE’PROVIDED US A COPY.

13 "1MR pEAcEr- YOUR HONOR,: AT THIS TIME, THE STATE
14 RESTS* ! -
15 ' (STATE'$! EXHIBIT FIVE MARKED FOR IDENTIFICATION AND
16 MADE A PART OF THET?EC&RD.) '
17 /THE COURf:! ALL RIGHT. LET THE JURY GO IN THE ROOM. |
18 (JUif'féj&bRy ROOM. )
19 anE=€§g§33 YES, SIR?
20 "MR: GRI§f}&h- YOUR HONOR, AT THIS TIME I'D LIKE TO
21 RENEWf MY * MOTION REGARDING THE ! SUFFICIENCY OF _THE,
22 INDICTMENT AND ALL THE ARGUMENT I MADE PRIOR TéqTHE JURY"
23, raﬁxné'swonu AS IT' 8 SUFFICIENCY IN THE SUBJECT ;iTTER OF
24.,. JURISDICTION OF THIS COURT REGARDING THE BURGLARY FIRSTL
25 ;3 OFFEHSE. i' S
% . Jﬁ},
[y s
> .
o . in . ::.;;”,-u 90 UL 1'

114

- ~—tas =y



10

11

12

13

S 14

15
16

17

18

19
20
21
22

23

24

25

89
SECONDARILY, I'D LIKE TO MAKE A MOTION ALSO FOR A
DIRECTED VERDICT OF NOT GUILTY ON BOTH THE ESCAPE AND THE
BURGLARY FIRST CHARGES IN THAT THE STATE HAS FAILED TO
MEET ITS BURDEN OF PROOF REGARDING THE INTENT, THE
ASSAULT AND BATTERY HAVING ALREADY BEEN PLED TO. ALL THE
TESTIMONY REGARDING THAT WOULD --- HE'D BE PLACED IN
DOUBLE JEOPARDY FOR THE SAME SERIES OF EVENTS AND
SEQUENCE OF EVENTS AS TO DAMAGE OR INJURIES CAUSED TO MS.
BATES. THAT S ALREADY BEEN DEALT WITH IN MAGISTRATE' S
COURT AND CAN'T BE USED AGAINST HIM AGAIN IN THE
BURGLARY, AND FOR THAT REASON, THE LACK OF INTENT
BREAKING IN THE HOUSE WITH REGARD TO COMMITTING A CRIME
THEREIN WOULD FAIL, AND FOR THAT REASON I REQUEST A
DIRECTED VERDICT OF NOT GUILTY ON BOTH CHARGES. '
THE COURT: WHAT DO YOU SAY, SOLICITOR?
MR. PEACE: YOUR HONOR, AGAIN I ADOPT TﬁE ARGUMENTS
I MADE WHEN MR. GRIFFITH. MADE HIS FIRST MOTION. YOUR
HONOR, THE ELEMENTS OF BURGLARY FIRST, THERE ARE MORE
ELEMENTS IN BURGLARY FIRST THAN WITH INTENT TO COMMIT A
CRIME. THE STATE HAS NO ARGUMENT WITH THE PROPOSITION
THAT HE CAN’ T BE TRIED FOR THE ASSAULT AND BATTERY OF A
HIGH AND AGGRAVATED NATURE BECAUSE HE ’PLEDVTO ASSAULT AND
BATTERY IN MAGISTRATE'S COURT. THAT'S NOT THE ISSUE.
THE ISSUE IS THE BURGLARY Fins?, BLOCKBERGER SAYS

"IN ORDER FOR IT TO BE DOUBLE JEOPARDY THERE HAS TO BE
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THE SAME" ELEMENTS IN BOTH CRIMES."
. F}s » e’
A cmms‘-n AND THE, JURY COULD FIND THAT IT' S ANY CRIME,

THE INTENT TO COMMIT

THE JURY COULD FIND
¢ o ‘ .

THAT IT"S ANY CRIME. S0, BASED ON THAT, BASED ON. THE

OTHER ELEMENTS, THERE' S NO VIOLA'I‘ION OF DOUBLE J'EOPARDY.

.w". - -

THE COURT: I'Ll. OVERRULE THAT, OVERRULE THE MO’I‘IONS
y v .

s I
ON THAT:

YOUR HONOR, I ALSO NOTE

P

!-MR.. ca:mir:cm- ALL RIGHT.

FOR MY ARGUMENT THERE WAS NO- OTHER TES'I‘IHONY OF ANY OTHER

A‘ ’
C'RI&!E: OTHER 'I‘HAN ASSAULT AND "~ BATTERY
£ THE COUR‘I“

e '

FORWARD.

A 2% 1

I M GOING TO OVERRULE THE MOTION AND GO

MR GRIFFITH" YOUR HONOR, WITH REGARD TO IT AT THIS

v "", . ot

'TIME, IN 'I‘HE DEFENSE s CASE, I'D LIKE FOR THE COURT TO

i -

INQUIRE--OF e * CLIENT FOR TWO REASONS --- HE AND I

’ mchsSED_ THIS! CASE AT GREA'-I' LENGTH AND DISCUSSED WITH

v P :1"-_ ]
HIM HIS RIGI'{T‘ TO TESTIFY OR NOT TO TESTIFY AND THE

INSTRUCTIONS THE COITRT WOULD GIVE THE JURY..

'MAKE \A REQUEST' ‘THAT THE COUR'I'( ALSO INQUIRE OF HIM

"a 1 1,' .

,REGA.'RDING»HIS RIGHTS S50 WE CAN BE ASSU’RED HE UNDERS'I‘ANDS

I’ O LIKE TO

nx‘s:‘vnxcms' IN:J'I.:HAT REGARD. | . ";,. ; T
: TH‘E coviz'r- ‘MR ‘WISE, STAND UP. DO YOU unnmsmﬂ‘o';-,, Mrlﬁ '3;‘4

- }‘on FAR' DID YOU GO IN SCHOOL? R = - " 41
, MR w:fsm EIGHTH GRADE. ' .."i’ T

l\‘!
i
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THE COURT: DO YOU READ AND WRITE?

MR. WISE: YES, SIR.

THE COURT: DO YOU UNDERSTAND THAT YOU HAVE A RIGHT
TO TAKE THE STAND AND TESTIFY, AND IF YOU DO THEY CAN GO
INTO ANY CRIMES THAT HAPPENED AFTER ' 85, AND YOU COULD BE
CROSS EXAMINED? YOU DO NOT HAVE TO TAKE THE STAND, AND
IF YOU DO TAKE THE STAND, YOU WILL BE CROSS EXAMINED. DO
YOU UNDERSTAND THAT?

MR. WISE: YES, SIR.

THE-COURT: AND IT'§ YOUR WISH AND DESIRE TO TAKE
THE STAND?

MR. WISE: YES, SIR. I WISH TO TAKE THE STAND.

THE COURT: EVEN THOUGH YOUR LAWYER HAS ADVISED YOU

"AGAINST IT? HAS HE ADVISED YOU AGAINST TAKING THE STAND?

MR. WISE: I STILL WANT TO TAKE THE STAND.

THE COURT: ALL RIGHT. YOU MAY BE SEATED.

MR. GRIFFITH: ALL hIGHT, YOUR HONOR. SECONDLY,
ALSO I' D LIKE TO MAKE A RECORD OF‘THE FACT THAT PRIOR TO

THIS TRIAL WE DID HAVE PLEA NEGOTIATIONS, AND THE STATE

'TENDERED AN OFFER IN REGARD TO ALL THESE CHARGES IN THE

AMOUNT OF FIFTEEN YEARS, AND I RECOMMENDED TO MY CLIENT
AT THAT TIME THE PERILS OF GOING TO:. TRIAL AND A JURY,
UNCERTAINTY OF WHAT WOULD HAPPEN IN A JURY TRIAL, AND WE,
HE MADE AN INFORMED DECISION AT THAT TIME TO PROCEED ON

TO TRIAL, EVEN THOUGH THE STATE HAD PROVIDED NOTICE OF
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THE;LIFE WITHOUT PAROLE.

} YOUR HONOR, I'D ALSO LIKE TO MAKE A RECORD OF THE
FACT ‘THAT;MY CLIENT WAS NOT PRESENT DURING THE QUALIFYING
OF_T?E qURY} HE,WAS PROVIDED ASSIST?NCE‘BY THE SHERIFF 'S
oprica,.aurfpsqprugn TO COME. I WAS HERE DURING THE
QUAé;Engquys AND -DID TAKE SOME NOTES DURING THE PERIOD
OF TIME THE JURY WAS QUALIFIED. HOWEVER, HE DECLINED TO
COME:AND‘DIQ NOT SEE THAT.
© - YOUR HONOR, I'VE ALSO EXPLAINED TO MY CLIENT THE

ECESSITY’OF HIM TO TESTTFY TRUTHFULLY WHEN HE TAKES THE
STAND,* AND IT'S MY UNDERSTANDING BASED ON CONVERSATIONS
WITH. HIM.THAT,HE WANTS TO TESTIFY. HE WANTS TO EXPLAIN
HIS:VERSION1oﬁ;fﬁE.FAcms'Ano HIS VERSIQN OF THE FACTS MAY
DIVERGE,QUITE A GREAT DEAL FROM THE-STATE' S FACTS, AND HE
AND T DISCUSSED THAT AND SO I WANT HIM TO BE INFORMED OF
THAT .PACT ALSO.

' THE. .COURT: ALL RIGHT.

MR. PEACE:y YOUR 'HONOR, T APOLOGIZE TO THE COURT.
I DIDN'T --- I.DID NOT ADDRESS THE MOTION FOR THE
DIRECTED.VERDICT. THE STATE WOULD OBJECT TO THAT MOTIGN

BEING' GRANTED.  WE THINK THAT WE HAVE PRESENTED

SUBST?NTIAL’---
THE, COURT: I OVERRULED THAT MOTION, . '
chba ; | : . .
MR. 'PEACEY THANK YOU, YOUR HONOR. R .j

THE COURT: ALL RIGHT. BRING THE JURY BACK IN,.tj.'
1"

Py -t Lﬂ [ awtl «t -

{e



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

TODD JOHNSON - 93
DIRECT EXAMINATION BY MR. GRIFFITH
(JURY TO COURTROOM.)
MR. GRIFFITH: YOUR HONOR, AT THIS TIME, THE FIRST
WITNESS WILL BE TODD JOHNSON, INVESTIGATOR.
THE COURT: COME AROUND.
THEREUPON :
TODD JOHNSON, BEING FIRST DULY
SWORN TO TELL THE WHOLE TRUTH, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATIO
BY MR. GRIFFITH
Q. TODD, WHERE ARE YOU' EMPLOYED?
A. THE NEWBERRY COUNTY SHERIFF' S OFFICE.
Q. WHAT' S YOUR RANK OR YOUR DUTIES?
A. I'M THE SENIOR INVESTIGATOR IN THE INVESTIGATIONS
DIVISTON. ' -
Q. OKAY. NOW, TODD, I SPOKE TO YOU PRIOR TO LUNCH
REGARDING A DEPUTY WHO WORKS UNDER YOU. I BELIEVE HE' S
A NARCOTIC' S INVESTIGATOR? '
A. THAT' S CORRECT.
Q. INVESTIGATOR EDWARDO SALAZAR?
A. CORRECT.
Q. DID I SPEAK WITH YOU ABOUT HIM?
A. THAT' S CORRECT.
Q. NOW, HAD I PRODUCED SUBPOENA FOR HIS PRESENCE IN THE
COURT, WHICH I DIDN'T. I DID NOT HAVE A SUBPOENA IN MY

HAND TO GIVE TO YOU. 'I ASKED YOU COULD YOU FIND HIM.
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TODD JOHNSON ; - 94
‘ : CROSS EXAMINATION. BY: MR. PEACE
.t ‘) ._‘t.‘!":ﬂ/.
;..i . lvw : .
1 DID' I'NQT?, * ' -
2 A. YOU DID. .
|
; 3 Q. | NOW, DID You. smncn FOR HIM ON MY BEHALF AND MY
[} 1\ R »
2 vy
: 4 CLIENT' S?, '."‘.1 ',
! 5 A-‘ ‘T DID AT THAT pom'.r. APPROXTMATELY, THO DAYS AGO, I
| 6 was INFORMED ,INVESTIGATOR SALAZAR --- THAT HE WAS EN
| 3%
7 ROUTE TO KENTUCKY FOR AN ONGOING INVESTIGATION mvonvmc
, ¢ ;a LR
8 FEDERAL PRISONERS m ' RENTUCKY m THE FEDERAL CORRECTIONS
. 2 S
9 sysrzm .
10 Q. DO YOU HAVE KNOWLEDGE 'm{vr HE IS BACK IN NEWBERRY
I , - - =
vd, -
11 RIGHT. NOW?, v
12 A. I,DO N'o'rf ‘
13 Q. DO YOUJ 'mnxx HE'S STILL IN, KENTUCKY?
14 A. xS FAR AS Ti KNow HE IS.
15 Q. IS HE UNAVAI]EABLE Tomu TO},TESTIFY?
16 A. THAT si-»-‘— AS. FAR AS: I KNOW HE- IS.
“i )
17 Q. THANK You.
. e *
18 . . % CROSS EXAMINATION
19 BY MR, PEACK | o
: ' j
20 Q. WHEN WERE~ YOU APPROACH‘ED ABOUT THIS PARTICULAR
‘ - ',
21 WITNESS?“ , v : l
22 A. 'mrs AFTERNOON o Syt
. Vv o
23 Q. WHAT TIME ,THLS AFTERNOON? T S I
’ . e PR T
24 A. I DON’ T’RECALL AR A S s T
- oo T, . “' oy
' 25 MR. ‘cnwFrrw 'IT WAS BETWEEN TWELVE 'ANDnONE;.'*gil
L . _?»' . S ,'. 1' A .
‘i“ ‘ l- ‘K n“'.‘ - ., -;‘r : - t." ?f;‘
t s ', : DENRY RPT
‘e ‘ti 1] LI I 4
p fa*.’,. 96 e, b 3‘:’4%
- xun.&kj-:.’.\, (&N - 634 PP A~ YA
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JAMES WISE 95
DIRECT EXAMINATION BY MR. GRIFFITH

0' CLOCK.

Q. WAS IT ONE O’ CLOCK?

A. IT WAS THIS AFTERNOON AFTER LUNCH. I DON' T RECALL

THE EXACT TIME.

Q. DO YOU KNOW HOW LONG THIS CASE HAS BEEN ON THE TRIAL

DOCKET?
A. NO, SIR, I DON'T. IT' S QUITE SOME TIME.
0. THANK YOU. NO FURTHER QUESTIONS.

MR. GRIFFITH: THANK YOU, INVESTIGATOR JOHNSON.
YOUR HONOR, OUR NEXT WITNESS WOULD BE JAMES WISE.

JAMES, COME ON AROUND HERE AND LET HER SHOW YOU
WHERE TO SIT. |
THEREUPON :

' JAMES ﬁISE, BEING FIRST DULY

SWORN TO TELL THE WHOLE TRUTH, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION

BY MR. GRIFFITH

Q. JAMES, YOU AND I HAVE TALKED AT GREAT LENGTH ABOUT

YOUR CASE AND THE FACT THAT LED UP TO YOUR ARREST ON THE
15TH DAY OF JULY, '97, HAVE WE NOT?

A. RIGHT.

Q. NOW, SINCE YOUR ARREST, WHERE HAVE YOU BEEN RESIDING?
A. IN THE COUNTY JAIL.

Q. WOULD YOU ESTIMATE 450 DAYS IS HOW LONG YOU' VE PEEN

WAITING FOR THIS DAY IN COURT?

97
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' JAMES WISE 96
H ' DIRECT EXAMINATION B! MR. GRIFFITH :
L. LI .
. * ‘!' .
'l 1 A. I KNOW._I'VE BEEN THERE FOURTEEN- MONTHS, GOING ON
L . J’ .
2 FIFTEEN MONTHSsTHE 15T8 oF THLS MONTH.
¥ 3 Q. YES SIR; AND ¥OU’ VE BEEN oN THE TRIAL DOCKET QUITE
4 A LONG TIME AND NOW- YOU'RE READY - TO TELL YOUR STORY. IS
0 .
5 THAT CORRECT"
. f‘ 1
‘ 6 A, YEAH
7 Q. Now, I M, GOING TO DRAG YOUR. ATTENTION BACK TO JULY
8 ‘97, ; TELL ME WHAT. HAPPENED IN TH$ MIDDLE OF JULY, THE
( « “‘q..C. .
9 ISTH*AND 14TH OF JULY. WHAT EVENTS IN YOUR FAMILY TOOK
N 10 PLACE’
N '.v .- T w N .
E 11 A.. MY SISTER HAD PASSED AWAY.
. 1}’;
' . 12 Q.. ALL RIGHT Now; AS A RESULT OF THAT, WHAT DID YOU
v e
13 Dov‘_ MAYBEsI‘ CONFUSED YOU, JAMES. WHEN YOU AND I
At N
14 ORIGINAL&Y-TALKED, youn SISTER' S PASSING CAUSED YOU SOME
&
15 MEnTAL AND EMOTIONAL PROBLEMS DEALING WITH HER LOSS.
16 A YEAH? . r .
17 Q. ALL chﬁf. Now* AS A RESULT OF DEALING WITH THOSE
18 Euorxons WHAT ‘DID YOU DO? -
. _o ‘ *
19 _A. Tnyxﬁs TO BE THERE FOR SUPPORT: FOR MY FAMILY.
20 Q.. RIGHT . ALL chuw. NOW, ON. THE 14Tﬁ-oy.JULv YOU &o'r
1 * .
21 OFF wonszATE IN THE AFTERNOON WHAT DID YOU DO THAT
.‘ . » ?
. 22 AFTERNOON? . .
. 1L . v
; 23 AT OH, NOW WE'RE GETTING TO IT. .;y
; 24 Q. Now -——
i ) . ;] o ' . ’
j ‘ 25 A. WHEN WE' RE-LEADING UP TO THE CRIME NOW. A
. g ‘- . ' , ":'.‘I "‘..;} -‘
l', § * {0 %4
l‘ : l‘. + . . »l F
¢ : .
e T A | - . *
i . “ulo"é ] ..
l" . ""h £ ‘ 98 ' .'.
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JAMES WISE 37
DIRECT EXAMINATION BY MR. GRIFFITH

Q. THAT' S IT. WHEN YOU GET OFF WORK, AND JUST TELL THE
JURY EXACTLY WHAT HAPPENED.

A. WELL, THAT AFTERNOON AFTER I GOT HOME FROM WORK, AS
I DO EVERYDAY, I SAT AROUND AND DRINK AFTER I TAKE A
BATH. PEOPLE COME OVER FROM THE NEIGHBORHOOD AND WE SIT
AROUND AND DRINK.

Q. NOW, TELL ME ABOUT WHAT TIME YOU GET HOME FROM WORK.
A. I GET HOME ABOUT 5:30.

Q. ALL RIGHT, AND WHERE DO YdU LIVE?

A. PROSPERITY.

Q. ALL RIGHT. NOW, AFTER YOU TAKE A BATH, FRIENDS COME

"OVER.” DID THAT HAPPEN ON THAT DAY? -

A. YEAH.
Q. ALL RIGHT. TELL IT, JUST KEEP ON GOING AND PROGRESS
THROUGH THE NIGHT AND TELL THE JURY WHAT HAPPENED THAT
NIGHT. |

A. I DON'T ---

Q. I UNDERSTAND IT’ S BEEN EIGHTEEN MONTHS.

A. YEAH, I DON'T REMEMBER EVERYTHING THAT HAPPENED THAT
NIGHT.

Q. ALL RIGHT, BUT YOU'VE BEEN WAITING TO TELL YOUR
STORY. NOW'S YOUR OPPORTUNITY. ‘
A. TI'LL JUST SKIP THE WHOLE NIGHT AND JUST GET TO THIS
PART WHERE THEY ACCUSING ME OF THESE CHARGES.

Q. THAT' S WHAT WE WANT TO TELL. SO, NOW, LET ME ASK YOU

99
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o JAMES WISE 98
e DIRECT EXAMINATION BY MR. GRIFFITH
)
. 1 i'ri{rso. DID- YOU LEAVE YOUR FRIENDS LATE THAT NIGHT ON THE
}' 2 14T 0R 15™470 GO SEE MS. BATES?
f 3 A. ¥YES, SIR. I DID. . | i
g 4 ‘0.  ALL RIGHT. . NOW, START FROM THERE. v | 4
g 5 A. ‘I USED A GUY'S VAN IN THE NEIGHBORHOOD TO GO TO THE', o
N 6 STORE. _ : v LA
| 7 Q. {-}_s 'gH:fs Gi:y A FRIEND OF YOURS? ; ‘ ; :
:,r.‘ 8 A. , YEAH. ' ‘ 5 g
9 Q. " OKAY. a
10 A. I USED THE VAN TO GO TO THE STORE, I HAD SPOKE WI;l‘H CI
g 11. HER‘IMS BATES EARLY AND, YOU-KNOW, AND UP TO HER Housz. .
‘ﬁd . 12 Q.. oN THE PHONE? HOW*DID YOU SPEAK WITH HER?
i i 13 A. °,ON THE TELEPHONI‘-:.
' 14 Q. okayi
15 A. AND T WENT OVER TO HER HOUSE, AND WHEN I GOT THERE I
16 BLOWED THE HORN AND SHE COME OUT. AND WE TALKED.
17 Q. WHAT:DID Y'ALL TALR ABOUT?
18 A. WE TALKED ABOUT THE DEATH OF MY. SISTER WHO HAD PASSED
19 AWAY! SHE KNOWED MY SISTER.
20, of §m. RIGHT. WHAT ELSE? L,
21 A. WE, TALKED A LITTLE WHILE AND I WAS INVITED IN.. . ™* . ‘
22 9. OKAY. IR 4 ,‘
. 23 A. f‘D,F:CIpEb -== ; '
?_ 24 Q. DO YOU KNOW ABOUT WHAT TIME THIS WAS? '? 3 S ’ “f
; " '} 25%7 A ;.'A}!ouyq ABOUT ELEVEN. R ; .‘!
{ ! ";:i" ) \ ' :i_‘. t Y
o N i
Y . R
: ;-'.a.zm.&l. .100 2 VIR Y
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JAMES WISE ’ 99
DIRECT EXAMINATION BY MR. GRIFFITH

Q. HOW DO YOU RECOLLECT THAT?

A. FROM THE NEWS.

Q. WHAT DO YOU MEAN THE NEWS?

A. ON THE TV IN HER HOUSE.

Q. OKAY. GO ON FROM THERE. Y ALL WERE HAVING A
CONVERSATION INSIDE? ’
A. I WAS INVITED IN. THE DOOR WASN' T BROKE WHEN I WENT
IN, AND AFTER WE GOT IN AND WE TALKED, QUESTION ABOUT THE
FUNERAL. THE GIRL THAT T WAS TNVOLVED WITH WAS A FLOWER
GIRL.

Q. ALL RIGHT. NOW, LET' S FOCUS ON THAT FOR A MINUTE.
NOW, THE GIRL YOU' RE INVOLVED WITH, YOUR GIRLFRIEND AT
THAT TIME WAS NOT MS. BATES?
A. NO.

Q. SHE WAS GOING WITH SOMEBODY ELSE?

A. YEAH.
Q. SLOP?
A. YEAH.

Q. ALL RIGHT. NOW, YOU'RE GOING WITH ANOTHER GIRL AND
WE DON' T KNOW ABOUT HER, BUT SHE'S GOING TO BE IN YOUR
SISTER' S FUNERAL?

A. YES, SHE WAS A FLOWER GIRL.

Q. ALL RIGHT. YOUR SISTER' S FUNERAL WAS THE NEXT DAY?

A. YEAH, IT WAS ON A TUESDAY.

Q. OKAY. NOW, Y ALL HAD SOME SORT OF DISCUSSION ABOUT

101
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JAMES WISE 100
DIRECT EXAMINATION BY MR. GRIFFITH .

o

. ?
THE .NEW GIRLFRIEND BEING A FLOWER GIRL?

A. . YEAH,

Q... TELL THE JURY ABOUT, THAT. R
A. 'WE TALRED ABOU’I’ WHO THE FLOWER GIRL, THE PALLBEAREI:S, S K ‘
AND I MENE'I’OFED THE GIRL' § NAME. IT GOT HEATED UP.. '}WE; ; 3
GOT'IN A ARGUMENT 'SLAPPING GOING ON. WE. TALKED IT dU'T, !
AND‘;t spnﬁ&' THE NIGT; AND I T‘OLD HER THAT I HAD TG LEAVEI . '3
THAT MORNING.. o | Y y

'QA. "ALL RIGHT. NOW, YOU SAY YOU SPENT THE NIGHT, TELL ',.' ‘ ;
Tﬂg’my wpmmu--— WHERE DID YOU SLEEP? DID YOU SLEEP TN, ' {1
- R :

ATHE’BED WITH HER?

H
Ao 'No- ;" ..
¥ )

. Q. .HOLD-ON, A'Mmu'rz

F

o
v

Ay

-~
‘»

[

o

N ks . ..
— 5

¢

A. ]wE SLEPT ou THE CHAIR.

-

Q. OKay, mgf;gez DEN?

A. YEAH “'.fIN_THE FRONT ROOM ON A LONG CHAIR.

Q. oRay: -t

A. KND m-rmokmnc; WHEN I GOT UP TO LEAVE --- CAUSE I

o
HAD;, TO TAKEVTHE GUY HIS VAN BACK SO HE COULD PICK UP HIS

%
HANDS' ~ . .
SR
Q: m'r TIME DID YOU GET UP? . . 1
-4 ) ey .
A: EARLY IN:THE MORNING. I'D SAY ABOUT FOUR. IS SO
A . -» 1 -
iy . g, Uk [T
.Qn- OKAYn - s :’f,.m.,, K -t' -
e ; Lo
A. CAUSE I. HAD TO TAKE KIS VAN BACK TO HIM. Cooe L T
$ '-g <5 Lk LB SE |
Q. xou GOT UP TO GO DELIVER THE VAN BACK S0 HE COULD' GD A a* s:
T : T ) ‘?}‘} . 1‘ -, 1 o
! .' g .
3% t I ’ ’ ' [
. L - t
. \ Se g
4
d w0 102 i " E
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JAMES WISE | 101
DIRECT EXAMINATION BY MR. GRIFFITH

TO WORK?

A. YEAH.

Q. AND YOU COULD GO TO WORK?

A. NO, I WASN'T GOING TO WORK. MY SISTER WAS BEING
BURIED THAT DAY.

Q. SO, THAT TUESDAY MORNING YOU GOT UP EARLY TO GO BACK
TO DELIVER THE VAN?

A. YEAH.

Q. WHAT HAPPENED NEXT?

A. WE GOT INTO A ARGUMENT AGAIN.

Q. SAME THING?

A. SAME THING, ABOUT THE SAME THING, THE FLOWER GIRL.
GOT INTO A ARGUMENT AGAIN, SLAPPING WENT ON. I SLAPPED
HER AND WALKED OUT THE DOOR.

Q.- OKAY. THEN WHAT HAPPENED?

A. LATER ON SHE CAME BACK OUT TO THE DOOR AND STOPPED ME
AND THE POLICE CAME AND ARREST ME.

Q. ALL RIGHT. NOW, HOW LONG FROM THE TIME WHEN Y’ ALL
ARGUED AND YOU SAID, “I'M LEAVING", AND YOU WENT OUT THE
DOOR, THAT SHE CAME OUT THERE TO SAY SOMETHING ELSE TO
You? HOW LONG? '
A. IT WASN'T LONG. I WAS LETTING THE VAN WARM UP. IT

WASN' T LONG.

Q. A MINUTE OR 502

A. NO, LONGER THAN THAT.

103
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JAMES WISE . 102
DIRECT EXAMINATION BY MR. GRIFFITH -
1 0. ALL RIGHT. YOU RE OUT IN THE YARD LETTING THE VAN
2 WARM . UP’ ‘AND HOW’ D YOU KNOW SHE CAME ~~- I MEAN HOW’ D SHE
3 GET: OUT TO. ou? L
4 - A. I'M PARKED 'RIGHT THERE IN THE: YARD. . )
.5 Q. e.oxmz.i s.b‘, SHE CAME OUT THE Dgon? , _' .‘l- -
6 A. E{EAH “.. .. “
7. Q‘.. ;vHAT o;]!:;' SHE DO? | o
\va‘ % ’ ,.i f;m‘s'rappsb ME, "WAIT A MINU‘I’E" STOPPED ME. , | . ! : ‘ E
LY, 92 . Q. iALL RIGH‘i‘ e ' , ' < fv '- .;
T M- o ~ N A .
10 o, A. 1;;1‘0}:!3 ME snr: WANTED TO TALK TO ME. SHE WAS TALKING = | {
11 ALL‘OH’{‘RHER gmo, AND THE POLICE CAME. I DIDN'T EVEN
12 KNOW’SHE Hf\D uC'A{..LED NO POLICE. TALKING ALL OUT HER.HEAD.. Yy
13 Q. Y'NowW,. ,sm'a WAS UPSET WITH YOU? ' ' i
14 A. ‘yzp? ) | vom oA
15 Q. ALL RIGHT. -N.owl, WERE yoﬁ, STILL UPSET" WITH HER? ' !
16 A. I HAD:TQ’;:ETO' T00. I HAD PROBLEMS TO DEAL WITH MY
17 SISTtﬁERa I'Z,H}'&:i fo Go. |
18 Q. QKAY. Now,‘* AFTER 'mua POLICE SHOWED UP AROUND 4:00
19 o c:.ocK, 4130 IN “THE MORNING, WHAT DID THEY DO WHEN THEY
20 GoT THEBE’ i
21 Al ‘I’HE MAM PLACED ME UNDER ARREST FOR DISORDERLY connuc*r - -
22, gECAI;SE WE WERE ARCUING IN THE YARD. , * ’f;, iz';" !
23 Q. WERE Y’ ALL LOUD IN THE YARD? G ‘E : .
« = coulé
| l.“ .'2!_1.'?, , ;}, ~YEP.- A P l gy }}
z.,' 25 % Q. ALL RIGHT! NOW, DO YOU REMEMBER THE NAME OF THE. - .f ]
s Ly
. T - ‘ 4:?"" i
’ Ao B .
1 Iz 3 e
‘ L 7 ~:j£i‘ - 104 o i . - 1; R
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DIRECT EXAMINATION BY MR. GRIFFITH

POLICE OFFICER THAT ARRESTED YOU IN THE YARD?

A.
Q.
A,
Q.
A.

Q.

NO. I DON'T KNOW IT.

HAQE YOU SEEN HIM COME THROUGH HERE TODAY?
YEAH.

OKAY. IT WAS ONE OF THOSE POLICE OFFICERS?
UH-HUH.

ALL RIGHT. NOW, TELL ME WHAT HAPPENED NEXT. HE

ARRESTED YOU AND PUT HANDCUFFS ON YOU?

A.
Q.

A,

Q. -

A.
Q.
A.
Q.
A.

Q.

Aa" :

Q.

A.
Q.

A.

YEAH.

IN THE FRONT OR THE BACK?

HANDS IN THE BACK.

WHERE DID HE PUT YOU IN THE CAR?
IN THE BACK SEAT.

WHOSE PATROL CAR?

HIS CAR. WASN'T BUT ONE POLICE THERE.

WASN' T BUT ONE POLICE THERE?

WASN' T BUT ONE POLICE THERE.

ALL RIGHT. ONE CAR, ONE POLICEMAN?

YEP.

WHAT HAPPENED NEXT AFTER HE PUT YOU IN TﬁE CAR?
WE LEFT. I GOT TO TALK TO HIM.

THE POLICE?

GOT TO TALK TO THE POLICE, AND AFTER WE LEFT HER

HOUSE AND TURNED OUT THERE, I TOLD HIM TO CALL SALAZAR.

Q.

OKAY, AND WHO IS SALAZAR?
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DIRECT EXAMINATION BY MR. GRIFFITH

A. HE'S THE DUDE RIGHT THERE AT THE POLICE DEPARTMENT.
HE'S A DRUG. DEALER¢

Q. DID YoU HEAR ME EARLIER WHEN I WAS TALKING TO DEPUTY
JOHNSON AND- I ASKED HIM ABOUT EDWARDO SALAZAR --- I
UNDEngrgnp THAT‘S‘HOW ¥OU PRONOUNCE.IT. IS THAT THE
GENTLEMAN YOU' RE REFERRING TO?

A. YE}\H, HE. S AN INVESTIGATOR OUT THERE OVER THE DRUGE.

o L

Q. ALL RIGHT NOW, YOU WERE ASKING: THE POLICE OFFICER
DRIVING THE&pAn.YOU WERE IN ---

A. izé:‘ )

Q. TO CALL ---

A. CALL SALAZAR. :

Qe rINVESfIGQéOR SALAZAR?

-

A. YEP.

Q. .égo HE CALL HIM, FOR YOU?

A. YEAH, HE CALLED SALAZAR.

Q- WHAT DID Y’ ALL DO AFTER HE CALLED HIM?
A. WE STOPPED RIGHT THERE AT THE STOP SIGN WAITING ON
SALAZAR TO COME, AND I WAS EXPLAINING TG HIM WHY THAT T
wnnwsp»rqtsgn fALQ;AR. THE GUYS IN PROSPERITY THEY
WANTED ME'TG‘SEf"ITlUP.

Q. WHAT,DO' YOU MEAN SET UP? WHO'S TALKING ABOUT: --=

-

k. BUST HIM, BE WIRED. UP TO BUST HIM. ' ke
Q. géu MEAN, LIKE TRY TO BUY DRUGS FROM HIMZ ~ = 1° '
Ai THAT'S RIGHT. b
L
., ‘;.' |
106 i
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DIRECT EXAMINATION BY MR. GRIFFITH

0. OKAY.

A. AND WE WERE OUT THERE AND HE HAD LET ME RIGHT OUTSIDE
THE CAR, AND THEN ANOTHER CAR CAME UP. I DIDN' T KNOW WHO
IT WAS, AND I RAN BECAUSE SALAZAR DRIVE A BLAZER, A
BRONCO. IT WASN'T HIM, AND I RAN.

Q. YOU DON' T TRUST EVERYBODY AROUND YOU? IS THAT RIGHT?
A. I DIDN'T TRUST THEM NO WAY. I WASN'T GOING TO DO
THAT NO WAY.

©. WELL, WHAT DID YOU CALL FOR?

A. I WANTED TO GET OUT OF JAIL. MY SISTER WAS BEING
BURIED THAT DAY AND I WANTED TO GO TO THE FUNERAL.

Q. OKAY. SO, YOU THOUGHT OFFICER SALAZAR --- SALAZAR
COULD HELP YOU REMAIN OUT OF CUSTODY FOR THE FUNERAL
TIME?

A. IF I HELPED HIM TO BUST SOMEBODY, HE WOULD. HE'D.BE
DOING IT.

Q. NOW, AFTER YOU RAN, YOU DON’ T KNOW WHO DROVE UP IN
THE CAR? |

A. NO.

Q. IT WASN'T A POLICE CAR?

A. No.

Q. YOU RAN IN THE WOODS?

A. YEP.

Q. ALL RIGHT. SOME TIME AFTER THAT ANOTHER POLICE

4

OFFICER GOT YOU INTO CUSTODY?
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DIRECT EXAMINhTIoN BY -MR. GRIFFITH
32 T

A. A'LOT OF THEM. A LOT OF THEM FOUND ME IN THE BUSHES.

.
Q., OKAY. . r

A. AND SALAZAR*CAME AND. HE WANTED TO FIGHT ME.
Q. FIGHT YOU"

A. YEAH“HE wnNTED TO BEAT ME MITH THE FLASHLIGHT
F 4

¢

BECAUSE I DONE BEAT HIN BEFORE, AND I WASN' T TAKING DRUGS
< ;‘s' .

THEN AND THEY! WANTED ME TO GO IN AND SET THE GUY UP. 'I‘HE

GUY» AIN' ot ’I’RUST ME BECAUSE I JUST HAD ,GOT OUT OF PRISON,

AND THE DEAL WENT BAD WHEN THEY GO‘I‘ SOMEBODY ANYWAY.
¢
Q. ‘ALL RIGHT.

e YOU JUST MENTIONED SOMETHING.
3, .

L
DONE SOHE;PRISQN,TIME’BEFORE?
X e

TR,

A. Ym ‘ ‘"f - N y i t

AA, “ vi‘

Q. HOW'LONG T WHY WERE YOU IN JAI‘L ——— WHAT HAD YOU

;;v’.

BEEN"IN. JAIL FOR THAT You' D’ ‘BEEN RELEASED’ WHAT - WAS

THAT?

A. WELL, I?VE BEEN. 70 JAIL A NUMBER OF TIMES, PRISON.
Q. ALL RIGHT.N THE MOS‘I‘ RECENT TIME‘-’

A. ABOUT T@Rﬁﬁqglnns ASSAULT AND BATTERY WITH INTENT To
KILL. }
Q. ALL RIGHT. NOW,, WAS THAT INVOLVING ANYBODY IN .THIS,

WHAT‘WE'RE D%fLING WITH TODAY, ANY OF THE OFFICEﬁs ORIANY
v ) } IS

YOU HAD

*

OF THE'VICTIMS ‘OR ANYTHING? ';. fﬂgzw,
A. o' ;“ . Ta N,
t " . ‘?‘;a ;"l - ?‘

Q" IT INVOLVED NONE OF THEM? Lt
.‘rf' _'."‘3.#, «'{.
S e baet

"L ll ! - ;"}f

ekl 3D e

k} 108 W oL
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DIRECT EXAMINATION BY MR. GRIFFITH

A. No.

Q. NO ONE RELATED TO YOU. NOW, YOU MADE, PAID YOUR DEBT
TO SOCIETY IN REGARD TO THAT CHARGE?

A. THAT' S RIGHT.

Q. NOW, YOU WERE RELEASED AND YOU HAD A JOB WORKING?
A. RIGHT.

Q. YOU AND EDDIE WERE ~~-

A. I AIN'T NEVER WORKED FOR HIM. I AIN'T NO SNITCH. I
DONE BEAT HIM OUT OF THE MONEY. I'M A DRUG USER. I USE
DRUGS .

Q. ALL RIGHT. WERE YOU DOING DRUGS THAT NIGHT?
A. I WAS DRINKING. -

Q. YOU WERE DRINKING. YOQU WEREN'T DOING ANY DRUGS?

A. THEY CLASSIFY ALCOHOL AS DRUGS. I WAS DRINKING BEER,
LIQUOR.

Q. YOU HAD SOMETHING TO DRINK THAT NIGHT?

A. YEAH.

Q. OKAY. YOU WEREN'T SMOKING ANY NARCOTICS OR ANYTHING
LIKE THAT? |

A. NoO.

Q. OKAY. NOW, AFTER YOU GOT TO THE JAIL AND THEY WERE
BOOKING YOU IN, DO YOU REMEMBER THAT?

A. YEAH.

Q. ALL RIGHT. DO YOU REMEMBER ABOUT WHAT TIME OF DAY IT

WAS?
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DIRECT EXAMINATION BY MR. GRIFFITH
. ‘.:‘ v *g,_, '

A. EARLY‘IN THE MGRNING.

Q. ALL RIGHT.. N NOW, HOW LONG WERE YOU ILJOSE ON THE RUN?
) '

HOW‘LONG DID' IT TAKE THEM TO CATCH YOU’

- 4

n1 DON'T KNOW,

ER v i (3
NOTA I:.(.')NG'> "1 MEIAN AN HOUR, TWO HOURS"
ﬁ ! -
(
»WASN’ T LONG.
|

A.
Q'-
A.

OKAY.' DID YOU RECEIVE ANY MEDICAL.

Q- TREATMENT FOR
‘

INJURIES THEY HAD TALKED ABOUT EARLIER?
SRR e, W
No. ¥

as’ CAUSE*I WASN’T cur.
-7 ¢ ‘ N
Q. NO "CUTS . ON YOUR HANDS?
ad No;fﬁ

R e
Q. 'NO CUTSION YOUR HEAD?

LA g
A- NO.
Q.._ANYTHING ON YOUR LEGS OR YOUR FEET?

'l
A. NO. ¢
Q. NO MEDICAL TREATMENT AT ALL?
tCAL T !

A. NO, NO MﬁnrcAL TREATMENT.
Q. I WANT TO cxscx ONE THING REAL QUICK, JAMES. JAMES,
TELL "THE , JURY ABOUT YOU HAD GONE To SEE MS. BATES THAT

fl" ’ Ve
NIGHT?AND TﬁEsE PROBLEHS ENSUED, BUT HAD Y'ALL HAD ?

v

RELATIONSHIP .GOING ON AFTER YOU' DU BEEN RELEASED THE LASTw' .

TIME FROM JAIL? "

A. -SNEAKING“AROUND.

,':l Q'A}‘ "l‘h i ] . R
1o e T s .
s 110 : .
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DIRECT EXAMINATION BY MR. GRIFFITH

Q. NOBODY KNEW ABOUT THAT?

A. SOME KNOWS.

Q. NOW, HAVE YOU GOT ANY INFORMATION AS TO WHY SHE DON'T>
WANT THAT FOUND OUT?

A. SHE'S GOT A BOYFRIEND, MY COUSIN. I GUESS YOU'RE
SNEAKING AROUND YOU DON'T WANT NOBODY TO KNOW YOUR
BUSINESS. I DIDN'T. I HAD A GIRL.

Q. YOU DIDN'T TELL HER?

A. NO.

Q. SHE DIDN'T TELL HIM?

A. APPARENTLY SHE DIDN' T, UNTIL JUST NOW I GUESS.

Q. HOW OFTEN DID Y' ALL MEET?.

A. EVERY TIME WE COULD GET THE CHANCE TO BE AWAY, SNEAK
AWAY FROM OUR FRIENDS. ‘

Q. NOW, SO, IT' S YOUR TESTIMONY BEFORE THE JURY AND THE
JUDGE, IS THAT Y' ALL WERE FRIEhDs, BUT Y' ALL DIDN'T LET
THAT GET OUT? |

A. I MEAN PEOPLE KNOW, SOME PEOFPLE IN THE TOWN XNOW THAT

WE SNEAKING AROUND.

Q. BUT Y' ALL DIDN' T MAKE THAT --~ YOU TRIED TO KEEP THAT
QUIET?
A. I DID.

Q. OKAY. SHE DID T00?
A. YEAH.

Q. JAMES, DID YOU THAT NIGHT --- YOU HEARD THE TESTIMONY

111
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DIRECT EXAMINATION BY MR. GRIFFITH

1 THAT, THE. STATE. PROVIDED. DID YOU KICK THAT DOOR IN 'm{h'r'
2 NIGHT? K T
3 A wo. :
4 Q. DID.YOU-BREAK THAT SCREEN' DOOR THAT HAD GLASS IN IT" I
5 A. NO. . ] '_:%‘-':
6 Q. - DID SHE LET YOU IN? | V K
7 A. YEAH. , Y '3.,
8 Q.,, JAMES, YOU'VE TESTIFIED TRUTHFULLY TODAY. mvE,zt?u'f P
9°* s-NoOT?3 '
10, : A.. ;QEAH,'- 1 ‘?f::S_TIFIED TO THE TRUTH.
118 o_.: A;m-,xdu‘ 'ﬁil{gmsmun YOU' VE.GOT TO LIVE AND DIE WITH
13 T}j?.'l'?: |
13. A. THAT"S RIGHT.
14 Q. ’.;‘-:P.MES}‘ IS THERE ANYTHING ELSE, ANY OTHER PART OF THE
15 s'roai:{'t'rm'r NIGHT? YOU"VE WAITED 450 DAYS TO TESTIFY. I
16 WANTIYOU TO HAVE AMPLE OPPORTUNITY. IF THERE IS ANYTHING
17 ELSE, THAT- I MAY HAVE NEGLECTED TO TALK ABOUT, WE' LL
18 FINISH IT. ~ ANY PARTS OF THE STORY LEFT OUT. I CAN'T
19 THINK, OF ANY;. BUT - YOU’ VE DONE A GOOD. JOB PROVIDING ALL
20 THE <=~ t : .
21 A.' I,JUST TOLD.WHAT HAPPENED. THAT' S ALL. .qug;?’mgv"w. ]
22 NOTHING Ezés;’,;ro- TELL YOU. - : '{ ) - ; ’
23 Q. OKAY. WILL YOU ANSWER ANY ‘Quqsrxdusf'_ﬁ'fg;é&:..., THE ’
24.. ' SOLICITOR MAY HAVE FOR YOU? IR i ._ ﬂ , ; !
25-,:; ;A‘?:' YES, SIR. : oo ; ’!
I A e
T !
v , ‘ "’v; “f .
s el 112 | l¢!n'
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CROSS EXAMINATION BY MR, PEACE

MR. PEACE: YOUR HONOR, I BEG THE COURT' S INDULGENCE
JUST ONE MOMENT, PLEASE.

CROSS EXAMINATION

BY MR. PEACE
Q. YOU SAY YOU'VE BEEN WAITING FOR TRIAL FOR 450
SOMETHING DAYS. IS THAT CORRECT?
A. THAT' S CORRECT.

Q. YOU'VE BEEN RESIDING IN THE COUNTY JAIL THAT WHOLE

TIME?

A. THAT' S CORRECT,

Q. OKAY. HOW MANY LAWYERS HAVE YOU HAD DURING THIS

TIME? YOU HAD MR. PYATT. DIDN'T YOu?

A. THAT'S CORRECT.

Q. YOU FIRED MR. PYATT AND GOT MR. HYZER(PHONETICALLY.)
DIDN' T YOQOU?

A. THAT' S CORRECT.

Q. FIRED MR. HYZER(PHONETICALLY})?

.A. THAT' S CORRECT.

Q. BOTH TIMES YOUR CASES WERE READY TO BE CALLED FOR
TRIAL. AS A MATTER OF FACT, YOUR CASE HAS BEEN READY TO
CALL FOR TRIAL SINCE LAST MARCH. HASN'T IT?

A. PROBABLY HAS.

Q. AND IT HASN'T BEEN TRIED DUE TO YOUR OWN ACTIONS.
ISN' T THAT CORRECT? '

A. I DIDN'T FEEL COMFORTABLE WITH THE LAWYER.
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CROSS EXAMINATION BY MR. PEACE

112

Y
Q. 'so, ¥ou, HAVEN' T BEEN SITTING OVER IN JAIL WAITING FOR.

‘/ & -
THE! STATE TO DO ANYTHING. YOU'VE BEEN SITTING OVER THERE :

IN JAIL BECAUSE OF YOUR OWN ACTIONS'

) ¥ '“‘\

A \No, BECAUSE T DID‘\I'T HAVE AN ATTORNEY GOING To"‘
3 ]

REPRESENT !ME PROPER

ISN' T THAT connEc'r?

> .

4
! .
:- r_g

Q. OKAY; NOW | YOU.SAY THAT, I GUESS THE EVENING OF THE ( |
14™ you cor- OE‘F WORK? ;3’1
A. THAT'S cgn%mc'r. TR
Qe T;:m: sfotti wmr HOME?
A. .'I'HAT' 8 CORRECT. .
Q. mm YOU 'ricok A BATH AND YOU. STARTED DRINKING. WITH.
Yo‘ﬂn’ ‘FRIEN‘DS: f
A :I‘}{AT' s comc'r.
Q. ALL RIéHT‘ CAN YOU GIVE US, THE NAMES OF ANY OF THOSE
FRIENDS? .
B. A LOT"OF”GUYS COME AROUND EVERY DAY.
Q. ALI: RIGH‘I‘. S0, A LOT OF ---
A. IT‘ s NEIGHBORHOOD, NEIGHBORHOOD PEOPLE COMES AROUND
THAT"' sz:_as (IN ;mg: NEIGHBORHOOD. SURE, I CAN GIVE YOU THE .
m}'z«g:;"or Tlsm; '_
Q. .o;(‘}w. NOW,» YOU SAY YOU LEFT YOUR FRIENDS TO GO. SEE '3‘ J.i
MARY,'E‘ATES. 15 THAT CORRECT? _ f” e i
A., THAT’S CORRECT. ) : ‘l .f PR
Q. ALL RIGHT. WHAT TIME DID YOU LEAVE YOUR FR%ENDS" £ x.t" ‘"
. DON T, xnow. I DIDN'T HAVE NO WATCH ON. ¢ ,i‘ f-' % 5
W v L T
, .o o
food Ao
o L
" @Eﬁriﬁ.: 114 . ; TR 4
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CROSS EXAMINATION BY MR. PEACE ‘

Q. OKAY. NO WATCH, OKAY, THAT' S YOUR ANSWER. WELL,
WHAT TIME DID YOU SPEAK WITH MARY BATES TO MAKE THESE
ARRANGEMENTS TO GO SEE HER?

A. I HAD TALKED WITH HER EARLY.

Q. BEFORE YOU TOOK A BATH OR AFTER YOU TOOK A BATH?

A. IT WAS AFTER I HAD TOOK A BATH.

Q. OKAY, BEFORE YOU STARTED DRINKING OR AFTER YOU
STARTED DRINKING?

A. I TALKED TO HER BEFORE I STARTED DRINKING, BECAUSE I
WENT AND USED THE PHONE UP BY THE LIQUOR STORE.

Q. BEFORE THESE FRIENDS CAME OVER OR AFTER THESE FRIENDS
CAME OVER? "~ -~

A. WHAT DO YOU MEAN? DID I TALK TO HER?

Q. YEAH. YOU TALKED TO HER BEFORE THE FRIENbs CAME OVER
OR AFTER THE FRIENDS CAME OVER?

A. THE FRIEND BEEN THERE.

Q. YOU SAY THE FRIEND WAS THERE?

A. I TALKED TO HER AFTER MY FRIEND WAS ALREADY THERE.
I LEFT AND WENT AND TALKED TO HER ON THE PHONE.

Q. OKAY. YOUR FRIEND WAS THERE AT YOUR HOUSE?

A. I DOESN'T REALLY UNDERSTAND THE QUESTION THE WAY YOU
PUTTING IT.

Q. ALL RIGHT. WELL, LET ME PUT IT SOME WAY YOU CAN
UNDERSTAND. DID YOU TALK TO MARY BATES AFTER YOUR

FRIENDS CAME TO YOUR HOUSE OR BEFORE?

115
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) CROSS EXAMINATION BY MR. PEACE
3
¥4 1 A. éEFoRE, OH, YOU JUST ASKED ME THAT .IN THAT WAY EARLY.

] 2- L SAID I DIDN'T UNDERSTAND THAT. ' T CAN EXPLAIN TO YOU
vl 3 NOW! .. ' . S
3 " & &
4 Q. OKAY, ;WELL. EXPLAIN TO ME. I
‘ ) . ! (Y
5 A., MY FRIENDS WERE OVER. . ‘
6 Q. i AT ¥OUR HOUSE?: . R if
L. ‘ :
7 A. OVER AT My HOUSE, AND I LEFT AND THEN I HAD TALKED T0 e
ot 8 MARY: : o
) 9 o Q: .QKAY.; DID YOUR FRIENDS REMAIN AT YOUR HOUSE WHILE fer
- 10 YOU'WERE GONE?. . _ . : L
i." - . i \' .
v 11 A. *A LOT OF THEM. Ce
6 ' a“

e 12 Q.  OKAY, so YOU LEFT YOUR FRIENDS AT YOUR HOUSE AND !
. , _ N T
! 13 WENT TO THE”LIQUOR STORE? T T )

T .-;- (f Y
14 a. ' wENT AND, USED THE puous UP BY THE LIQUOR'STORE. . *
15 Q. oKaY, ann lyou | USED THE PHONE THERE ---~
16 A. I USED THE PHONE UP THERE. |
17 Q. =---'TO CALL.MARY BATES? N
18 A. YEAH. '
19 Q. - You DON’T KNOW WHAT TIME, BECAUSE YOU DIDN'T HAVE A
20 WATCH? . .
W . i
. i
' 21 A. . RIGHT, : aE il.‘
2 22 . Q. WAS IT DARK AT THAT POINT? ST
‘ ' N S
1. 234 . h. NO, IT WASN'T DARK. : i
U - : . <Y
$ : v :
L., 24y, Qs -oKAY, IT WAS STILL LIGHT. WHAT TIME.DID You Go OVER !
A i ."..’. z' . . . B
i 254", TO MARY BATES' HOUSE? "‘? g j

H - f ) ' .
| A ; e . © A S
E : kg‘» K ot '

&g ?&‘i' -) ] * ‘a 'j;
": ‘ ’ ¥ ‘ ' 5‘ ¥
; \;'?t 'a 116 hd vb-:'
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CROSS EXAMINATION BY MR. PEACE

A. IT MUST HAVE BEEN ABOUT A QUARTER 'TIL ELEVEN.

Q. AND HOW DID YOU GET OVER THERE?

A. I DROVE A VAN.

Q. WHAT VAN IS THAT?

A. THE VAN THAT THE DUDE IN THE NEIGHBORHOOD USE WORKING
FOR THIS COMPANY THAT HE WORK FOR. -

Q. OKAY. S0, IT WAS NOT YOUR VAN?

A. NO.

Q. AND IT WAS NOT THE VAN OF A COMPANY YQU WORK .FOR?
A. NoO.

Q. AND YOU GOT OVER THERE AT A QUARTER OF ELEVEN AND
TALKED TO HER ABOUT YOUR SISTER' S FUNERAL ARRANGEMENTS?
A. WE TALKED, BUT THAT WASN' T THE REASON I WENT THERE TO
TALK TO HER CONCERNING MY SISTER'§ FUNERAL. IT WAS
BROUGHT UP.

Q. OKAY. WHY DID YOU GO THERE?

A. WE WAS SNEAKING AROUND.

Q. SNEAKING AROUND. SO, YOU WENT TO YOUR --- LET ME GET
THIS STRAIGHT. YOU WENT TO HER HOUSE? DID YOU GO TO HER
HOUSE?

A. YEAH.

Q. SO, YOU WENT TO HER HOUSE TO SNEAK AROUND?

A. I DONE TALKED TO HER ON THE PHONE. SHE DONE TOLD ME
TO COME UP THERE.

Q. OKAY. S0, YOU WENT TO HER HOUSE?

117
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JAMES WISE 116
CROSS EXAMINATION BY MR. PEACE
A. YEAH.
Q. OKAY, _AND'YOU WERE SNEAKING AROUND. |
A. HER BOYFRIEND WASN' T THERE. SHE DONE TOLD ME. IF HE e
WAS THERE I‘JOULDNHT HAVE WENT UP. THERE. SHE DONE TOLD !
ME.* SHE INVITE ME' THERE.
Q.  SHE IRVITED YOU OVER THERE?
A. SO,. I'M*SNEAKING. AROUND. '
Q. GOTCHA. I UNDERSTAND NOW. WHO LIVES IN FRONT OF
HER,.IN}THQQEEAHE éousz IN Fébﬂr OF HER?
A. HER MOTHER.
o
MOTﬁ?R WAS: HOME?

A. No. 4
r-

Q. 'HER'MQT?ER'LIVES THERE. OKAY. DO YOU KNOW IF HER

Qe YOU DON'T KNow? OKAY THIS WAS A QUARTER OF ELEVEN?

»

A, SHOULD HAVE BEEN, CAUSE THE NEWS HAD BEEN ON.

Q. OKAY. SO " YoU' RE SNEAKING AROUND WITH MARY BATES AT
HER‘HOUSE WHICH IS BEHIND HER MOTHER' S HOUSE. NOW, HOW

LONG HAVE YOU HAD A RELATIONSHIP WITﬂ MARY BATES?

v

A.. X CAMEtHOME IN *NOVEMBER OF '86, AND WE STARTED .
(R * - .
SNE%gING“AROUND.

Q. * so, SINCE NOVEMBER OF '96 YOU' VE BEEN, SNEAKING

)
AROUHD? " I
. N
A- ‘ ° b M ’
\. - YEP , ‘1} .
. . E w7
Q. OKAY. NOW, MR. GALLMAN, SLOP? IS THAT IT? mt o
. L g ’ .‘-)!,.
A. YEAHQ ';( i{‘:‘ -:
[} {'@ .'.v :
¥ LI
l“q"' ¢ T e
& ' - r . T
v w oot - ¢
! \
L 118 y
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JAMES WISE : 117
CROSS EXAMINATION BY MR. PEACE

Q. SLOP?

A. THAT' S HIS NICKNAME.

Q. AND HE'S YOQUR COUSIN?

A. SUPPOSED TO BE.

Q. SUPPOSED TO BE. I MEAN, IS HE NOT BECAUSE HE DOESN' T
WANT TO BE OR WHY IS HE NOT?

A. HIS MOTHER MARRIED A WISE, AND HE WAS GOING BY THE
NAME OF WISE.

Q. OKAY.

A. S0, 1 GUESS WE SUPPOSED TO BE KIN.

Q. OKAY.

A. ACCORDING TO WHAT THE FAMILY SAY.

Q. ALL RIGHT. NOW, WHEN DID YOU REKINDLE THIS
RELATIONSHIP WITH MARY BATES? DID YOU DO IT AS SOON AS
YOU GOT OUT IN ‘967

A. I TALKED TO HER RIGHT AFTER I GOT OUT, BUT WE DIDN' T
SEE EACH OTHER RIGHT AWAY.

Q. OKAY. SO, YOU DIDN' T START SNEAKING AROUND AS SOON
AS YOU GOT OUT? HOW LONG WAS IT BEFORE YOU STARTED
SNEAKING AROUND?

A. IT WASN'T LONG.

Q. HOW LONG? A WEEK OR TWO WEEKS?

A. ABOUT TWO WEEKS OR SO.

Q. A MONTH?

A. A MONTH OR SO. IT WASN'T LONG.
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JAMES WISE oy _ 118
CROSS EXAMINATION BY MR. PEACE
i L : '

Q. OKAY:-AND HOW OFTEN WOULD YOU SNEAK AROUND?
A. Y WHEN WE CAN GET AWAY.

. ? “..-.v... v - . RS N ) :
Q. OKAYZ ‘I*MEAN WOULD IT BE ONCE A WEEK, TWICE A WEEK?

L3

A. EOMETiMES IT DON'T EVEN BE A WEEK, BECAUSE I GOT A

+

GIRL YOUx KNOW .

- -",. " ‘!
Q. “‘AND YOU DONHT WANT' HER TO KNOW?
Ao‘ NO. ")
. ‘—

Q. 'OK.AY.,f YO}J WANT TO SNEAK AROUND.

a. 1 COULDN' T LET ‘MY GIRL KNOW.

ey
Q. I UNDE!RETA‘ND. SO, YOU SNEAK AROUND WITH MARY BATES.
. « = »
WHERE ELSE WC‘)'QL*D YOU SNEAK AROUND?' . WOULD YOU SNEAK
A Lo | '
- rt

AROUND so%fwnspz ELSE BESIDES HER HOUSE?
A. 'YEAH 1 : \

Q. wnaaﬁtanss WOULD YOU SNERK® AROUND?
R TS
A. IN THE?BUSHES.

~

Q. OH, YEAH"IN THE BUSHES WHERE?

‘

A. RIGHT BOWN T'HE ROAD FROM HER HOPSE. DOWN THERE WHERE

1.
THE4CHURCH§IS AT. p

Q. OKAY. QS e
bl | f Q‘ i .
Aa YEAH “‘ 4

'I'HIS IS NEAR HER HOUSE?

. !’O’

Q. OKAY.. I. yEAN WOULD YOU CALL HER FROM THE PHONE NEXT
TO THE LIQUOR STORE OR HOW WOULD THAT --- How WOULD,YoU ”}

. 3 . - 24
MAKE THE ARRANGEMENTS? ot REEANY
! : .‘ .i‘ ’3:"/‘
A. HoLp, HOLD up. %o
« N I. i . .' bY
: . r IRSRE A
Q. ~OKAY. S
‘!: - " 5 z:‘/‘é‘ »
é'v - . ’
» ‘;l ..
C:-?‘ 8 l""‘.:t t;
5 ) rq;z l; wt
gt
: 120 Lty
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JAMES WISE 119
CROSS EXAMINATION BY MR. PEACE

A. WHERE WE GOING NOW, I JUST --- IT'S JUST THAT WE
SNEAK AROUND DOWN FROM HER HOUSE. WHERE DOES THE LIQUOR
STORE COME IN AT?

Q. WELL, HOW DO YOU GET IN TOUCH --- LET ME ADD
SOMETHING THERE. HOW WOULD YOU GET IN TOUCH WITH HER TO
LET HER KNOW YOU WANTED TO SNEAK AROUND?

A. WHEN WE BE TOGETHER ONE TIME, WE MIGHT SAY, "HEY,
LOOK, SEE YOU NEXT WEEK, NEXT TUESDAY" OR WHATEVER.

Q. OKAY.

A. EITHER I'LL CALL. LIKE SHE MIGHT SEND WORD THROUGH
SOMEBODY..

Q. NOW, HOW FAR AWAY ARE' THESE BUSHES FROM HER HOUSE?

A. YOU LEAVE FROM HER HOUSE, GO OUT THERE AND TURN TO
YOUR LEFT, AND IT' S ANOTHER ROAD ON DOWN THERE, A CHURCH
DOWN THERE. YOU GO DOWN THERE.

Q. OKAY. SO, THERE'S A CHURCH ~-- I MEAN, EXCUSE ME,

THERE' S BUSHES NEXT TO THE CHURCH?

A. WE PARKING RIGHT THERE ON THE ROAD.

Q. OH, YEAH? I MEAN, WOULD YOU BE IN AN'AUTOMOBILE OR
WALKING, OR HOW WOULD THESE RENDEZVOUS TAKE PLACE?

A. WE WOULD BE IN A CAR.

Q. IN A CAR? YOU WOULD BE IN A CAR?

A, IN THAT TRUCK SHE GOT OUT THERE.

Q. SHE HAS A TRUCK?

A. YEAH.
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JAMES WISE
CROSS EXAMINATION BY MR. PEACE

Q.-
A,

PEOPLE KNOW WHERE I' M GOING.

Q-

HOW WOULD YOU GET THERE?
S |

I' D WALK® OR CATCH A RIDE'WITH SOMEBODY.

I'M SNEAKING AROUND.

120

I DON'T WA?T

" OKAY, GOTCHA. .°,SO, WOULD YOU CATCH A RIDE WITH

1 0

SOMEBODY AND1THEY'D TAKE YOU OUT THERE so YOU COULD SNEAK

AROUND?- b

A

~
(

-

THEY DROP ME OFF IN THE NEIGHBORHOOD DROP ME OFF

)

RIGH? THE%F.g:; MIGHT -STOP THERE AND HOLLER AT HER, HER

SISTER OR'HERtMOTHER.

' S ¥ o :

? %

YOU KNOW, JUST SNEAK AROUND.

MAY, &UsTuwALk*oﬁ UP'THE ROAD AND THENISHE COME ON UP.

Q.

I

I UNDERSTAND. OKAY. THANK. YOU. SO, THIS EVENING OF

teig' "

JULYu14 AFTER YOU WENT OVER TO SNEAK AROUND, YOU GOT

OJ“.‘.

THERE AT A’ QUARTER 'TIL ELEVEN,’ AND SHE LET YOU IN THE

l’

Rqug? \

A. égﬁﬂs"" |

Q. DIDB sgé'Jué?*SAY, COME ON ‘IN, SAP?
A.

VAN.

IN.
Q.
A

. SHE  HADCOME TO THE DOOR. WE:TALKED.
THE

- xR

*

t

¢
'y
L3 I

OKAY, 'AND. YOU WENT IN?

-y

YEAN? e R

5?9 YOU SPENT THE NIGHT IN THE HOUSE?
YEAH.

- WAS ANYBODY ELSE IN THE HOUSE?

SHE CAME

TO

¢ - -
DOOR.: SHE,_ WAS ON THE PORCH. I WAS SITTING. IN THE

WE:%& TALKING AND SHE ASKED'ME TO GET OUT AND COME

e o ——
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CROSS EXAMINATION BY MR. PEACE

A. NO.

Q. NO. JUST YOU AND MARY BATES?

A.  JUST ME AND HER.

Q. THERE WERE NO CHILDREN IN THE HOUSE? °

A. NO.

Q. NONE AT ALL? OKAY, AND YOU SLEPT IN A CHAIR?

A. THE LONG CHAIR, NOT A STRAIGHT UP CHAIR LIKE THIS,

A LONG CHAIR.

Q. OKAY. LIKE A CHAISE LOUNGE THAT LAYS OUT OR A
RECLINER.

A. NOT TRYING TO BE SMART OR NOTHING, DO YOU HAVE A LONG
CHAIR. IN' YOUR HOUSE?

Q. A LONG CHAIR?

A. LONG CHAIR.

Q. GOTCHA. OKAY. LIKE YOU USE ON PICNICS AND COOKOUTS?

A.  NO, NO, NO. A LONG CHAIR.

Q. LONG?
A. YEAH.
Q. OKAY.

A. WHERE YOU CAN LAY DOWN ON IT.

Q. OKAY. OKAY. GOTCHA.l ALL RIGHT, AND THIS WAS IN HER
HOUSE?

A. YEAH. 7

Q. OKAY, AND WHAT TIME DID YOU GET UP TO GO TO WORK?

A. EARLY, ABOUT FOUR OR SO. I DIDN'T GET UP TO GO TO

123
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JAMES WISE 122
CROSS EXAMINATION BY MR. PEACE !

'WORK, I HAD TO TAKE THE VAN BACK. I WASN'T GOING TO

womc THAT om:. _

Q. OH I""M SORRY, I MISUNDERSTOOD. ‘50, WHAT, YOU GOT UP ¥

AT FOUR o' CLOCK? AR
A. ABO?E["FOUR. | A ; ; 'i
0 OKAY .¢ DID MARY BATES WAKE YOU UP? : -
r woma Up"on MY OWN. | L R

2. e YoU WOKE UP ON YOUR OWN. OKAY.  DID YOU TAKE}A' | g
sHo;vER? o | ‘ . ] i
A. . NO,'&I DON'T LIVE THERE. I DRESSED EARLIER AND I WAS. food
it

o
snmxmc .ﬁ.nomm. I WAS USING SOMECNE .ELSE' S VAN. I HAD: "
i e

TO G}E.‘T IT BACK TO THEM SO THEY CAN GO. PICK UP THEIRHAI‘;DS -
AND tTAm_z' '::HEM BACK AND FORWARD TO WORK. g o
Q. OKRab. | LR
A. 1 I-WASK'T GOING TO WORK THAT DAY. '
Q. 'bmy, BUT, WERE  YOU DRESSED WHEN YOU WOKE UP, OR DID
YOU HAVE!T0 GET DRESSED?
A. I HAD ON. MY CLOTHES. |
Q. ';:"ORA-Y" ‘so, YOU wpxg UP AT FOUR o"cmck, HAD YOUR
CLOTHES ou,fju'qb 4YOU DID WHAT? . .
- ](! WENT Tfp,'SLE"ap WITH MY CLOTHES ON. I DIDN' 'Ij%z';UT‘;iB’” v
CLqT'i:;Es.w.ou. I ;fm TO SLEEP WITH MY CLOTHES °“'E';i e ‘ ? ;
. “,(3K.§\Y. , I"M SORRY. I MISUNDERSTOOD YOU. ‘ . _“. ’ ; R
| A. NOW, NOW, ASK THE QUESTION RIGHT. ,{ ,.: ) l "'} i
”'».«,.g??z‘s’{‘i 5. 0 }EM SORRY. I APOLOGIZE, ,LFOUR O’ CLOCK YoOU. GET me,' g éﬂl |
. . . ; : L e f ? g A
Lot ' o
Lo e 124 SRR
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JAMES WISE 123
CROSS EXAMINATION BY MR. PEACE

YOU HAVE YOUR CLOTHES ON, AND YOU' RE GOING TO TAKE'THIS
VAN BACK. IS THAT CORRECT?

A. THAT' S CORRECT.

Q. WHAT DID YOU DO AFTER YOU GOT UP?

A. WE GOT IN A ARGUMENT.

Q. OKAY. SO, WAS MARY BATES AWAKE WHEN YOU GOT UP, OR
DID YOU WAKE HER UP?

A. WE WERE LAYING ON THE CHAIR. WHEN I WOKE UP, I GOT
UP AND PUT MY SHOES ON. SHE WOKE UP.

Q. OH, SO, SHE WAS ON THE CHAIR WITH YOU?

A. YEAH.

Q. OH, YOU WERE BOTH ON THE LONG CHAIR?

A. VYEAH. ‘

Q. OKAY. WAS SHE DRESSED TQO?

A. VYEAH. |

Q. OKAY. SO, YOU WERE BOTH DRESSED ON THE LONG CHAIR,
AND YOU WOKE UP AND SHE WOKE UP, AND THEN YOU GOT IN AN
ARGUMENT? WHAT WAS THE ARGUMENT ABOUT?

A. I TOLD YOU ABOUT THE FLOWER GIRL.

Q. THE FLOWER GIRL.

A. IT STARTED THAT NIGHT.

Q. WHAT DOES A FLOWER GIRL DO?

‘A. SHE WAS GOING TO BE IN THE FUNERAL.

Q. OKAY. YOU HAVE A FLOWER GIRL AT FUNERALS?

A. YEAH.

125



e m—_ -
PR AN A S SV

P rrm——— A
p ]
-~ ——

+ apr——

e LT

>

CEE™S

[ |

10
11

12

13

14

15

-16

17

18

19

JAMES WISE A 124
CROSS EXAMINATION BY MR. PEACE

Q. kaAg:

A. ! HOLD bp; EXCUSE ME. I'M NOT TRYING TO BE SMART.
o UﬂDFRgTAND. NEITHER AM I. | _
A. - wmm;,ﬁf@y ARE YOU ASKING ME -THESE UNNECESSARY
QUE%TIO@S'foE-¥OU“NEVER BEEN TO A FUNERAL OR ANYTHI%&?
I F%FL.TﬁpTlYDU TRYING TO PLAY WITH MY INTELLIGENCE.gﬁ‘i
Q. NO, NO, I'VE NEVER BEEN TO A FUNERAL WITH FLpﬁﬁkl
GIRLS. I DON'T KNOW THE CONCEPT. | !
A. fOKKY.‘_AL%iRIGHT.

Q.-égp,;WHAt;éTARTgD THE ARGUMENT?

A. {'IT GOES BACK TO WHAT I JUST SAID. ' '
Q. OKAY.

A.;QYQU~As§Eb ME EARLIER.

Q. OKAY.. .

A. THE E‘.LOWER GIRL IS WHAT STARTED: THE ARGUMENT.

9."THE }qusn GIRL -—- AND THE FLOWER GIRL WAS YOUR
GIRLFRIEND?

A. " YES.:

Q. AND.WHéT‘S HER NAME?

A" %NNA'%AE:

Q. ANNA MAE?

» . A. 1 UH"’HUH. .:L(“;"'
R SRS
Q.. "AND HQW.&LONG' HAS SHE BEEN YOUR GIRLFRIEND? © el J
% . ' ¢ - L
*‘ A. OVSINCE I GOT OUT, SEVERAL MONTHS. - yooe
. . o Ny
Q. SO, SINCE SOMETIME IN ’'96? : :;m -
-2 . e
i
by
-‘r '-'2:
. [
~ 126 T
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JAMES WISE ‘ 125
CROSS EXAMINATION BY MR. PEACE '

A. UH-HUH.

Q. OKAY, AND YOU GUYS STARTED ARGUING QVER THIS FLOWER
GIRL? WERE YOU STILL IN THE HOUSE WHEN YOU STARTED
ARGUING?

A. YES.

Q. OKAY. NOW, DID YOU SLAP ONE ANOTHER AROUND INSIDE
THE HOUSE, EXCHANGE BLOWS?

A. YES.

Q. OKAY. HOW DID YOU GET OUTSIDE?

A. I OPENED THE DOOR AND I WALKED OUT.
Q. OKAY. DID SHE TELL YOU TO GET OUT?

A. No.

Q. OR YOU JUST GOT OUT ON YOUR OWN?

A. YEAH.

Q. OKAY, AND THEN WHAT DID YOU DO ONCE YOU GOT OUTSIDE?
A. I GOT IN THE VAN AND STARTED IT UP TO LET THE VAN
WARM UP.

Q. OKAY. THEN WHAT HAPPENED?

A. WASN'T TOO LONG AFTER SHE CAME AND STOPPED ME AND
SAID SHE WANTED TO TALK TO ME.

Q. OKAY. SO, YOU'RE IN THE VAN. IT'S WARMING UP.

A. HOLD UP.

Q. OKAY.

A.  YOU ASKED ME WHAT HAPPENED THAT NEXT NIGHT.

Q. OKAY. PLEASE DO.

127
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.o CROSS EXAMINATION BY MR. PEACE
x ; . | .
¥ 1 A. 'AND I, WHEN I WAS LETTING THEVAN WARM UP, SHE CAME
by 2 OUT, AND' $'1"?13;P'r::bw ME.
i" 3 Q. oKAY.
) 4 A. I-GOT ouii'tm-*‘ THE VAN. WE WAS TALKING AND THE POLICE .
5 ,chm_a‘:-mn‘: mtéi(ifﬁ‘ ME UP. ; ' "
‘ _ 6 Q: :OKAY. .p'xfj THE POLICE COME ONE TIME OR TWO TIMES? 5:‘ \
. L7y A 4'cim:'ri‘xw o | o :
. ab 8 Q. iONLY'ONE TIME. OKAY. DID YOU SEE THE chICEm';?wg?’ ’
5 i, '\'é".,_ " CAME 'mgé'o‘ui{r’:robnz S .
} s 1o~,‘. e "ys's, _"f,,QI.D. ) «-A'r
b ;1, §1_}::_-+ T “_I@H‘IC}} Pof.f_t'_cm,mxs_ IT? v B
- ".;1;_1:;3 ‘ .A.',‘?C_I’HE‘LfT'_;‘I‘Jl;? ONE. ' PR '
i ) 13-+ Q. 2?HE~.WH§$}{.0NE? * . PR
- 14 A. _.'_i;’HE"IfI:'i‘é[lLE ONE. ' J g
15 Q: %mi; OLDER? '
16 A. NO, THE-LITTLE ONE, THE LITTLE YOUNG DUDE.
17 Q. THE YOUNG GUY?
18 A. YERH.
19 - ° Q. OKAY.;; OKAY. . THE ONE WHO' S NO LONGER A POLICEMAN? :
20 A. 1 DON' T KNOHWHETHER HE' S A POLICEMAN. THE ONE THAT. _'4'1
‘ 21 SAY };E 18:. "'j T . '
! A L ST . SRR
b 22, Q. THE YOUNG -BLOND GUY? s :
{1y 1 +24%! Q. OKAY, 50, HE CAME AND DID WHAT? T
! /‘;? z ﬁgészfii Al ‘ﬁifxcm;m UNDER' ARREST, PUT HANDCUFFS ON'ME. * _ Ch
H -'?:i; RERTL I , E ; Lo
g ' S URLE I S
E s -
S - P ¢ . .
3 2ol 128 ot
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JAMES WISE , 127
CROSS EXAMINATION BY MR. PEACE

Q. okAy, PUT HANDCUFFS ON YOU AND PUT YOU IN THE BACK
SEAT OF HIS CAR.

A. VYES.

Q. AND THEN TOOK OFF WITH YOU TO TAXE YOU TO JAIL?

A. YES.

Q. AND ON THE WAY TO JAIL YOU TOLD HIM TC CALL SALAZAR?
A. VYES.

Q. DID HE CALL SALAZAR?

A. YES.

Q. DID SALAZAR RESPOND?

A. HE WAS TALKING TO SOMEBODY ON THE PHONE. I DON'T
KNOW WHO HE WAS TALKING TO.

Q. AND HE ARRANGED FOR YOU TO MEET SALAZAR?

A. THEY WERE GOING TO MEET OUT THERE.

Q. OUT WHERE?

A. AT THE STOP SIGN WHERE THEY STOPPED.AT.

Q. OKAY. SO, THEY' RE GOING TO MEET YOU AT A STOP SIGN.
WHICH STOP SIGN WAS THAT?

A. I GUESS IT WAS BY 34.

Q. BY 34.

A. BY THE BY-PASS SOMEWHERE OUT THERE.

Q. OKAY, AND DID YOU AND OFFICER BABB STOP AT THE STOP
SIGN?

A. YES.

Q. AND OFFICER BABB LET YOU OUT OF THE CAR?

129
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JAMES WISE 128

CROSS EXAMINATION BY MR. PEACE

A. . YEAH. L

Q. “DID HE COME ARGUND AND OPEN THE DOOR FOR YOU?

A. YEAH.

Q. AND LET YOU GET OUT?

A. YEs.. .

Q. DID HE TAKE THE HANDCUFFS OFF?

A. No. . .+

Q. AND:THEN:ANOTHER CAR PULLED UP?

K. VES.". '

Q. AND ¥OU-TOOK OFF RUNNING?

A. ¥Es. .

Q. BECAUSE YOU,DIDN' T.KNOW WHO' IT WAS?

A. RIGHT;!‘:' '

Q- wﬂv.houﬁp YOU TAKE OFF RUNNING?

A. I'DIDN'T KNOW WHO WAS IN THE CAR, I DIDN'T KNOW WHAT

HE WAS FIXING TO DO TO'ME. '

Q. WELijWHAT WOULD MAKE YOU THINK THEY' RE FIXING TO DO

ANYTHING TO You?’ ' .

a. THE ?Af SOLICE BEEN' BEATING PEOPLE UP.

Q. oxAy.! Ydﬁ‘sAY YOU' D BEEN DRINKING THAT NIGHT? )

A. THAT § CORRECT. ' e ‘ g
i . o g

Q. ‘YOU HAD NPT DONE ANY pRUGS? rf-.Tf f ¥ -|

A. NO, IEHAVE§'T GOT NO DRUGS. - ~*'§*} 4

Q.. OKAY. 50, YOU'VE BEEN SNEAKING AROUND W¥TH‘ﬁkR;_ier?§

BATES AND, NOBODY KNOWS IT BUT —~- IS IT HER sib&éﬁlgkﬁ‘ﬁ°i i

2 r o i
ko 1o R
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CROSS EXAMINATION BY MR. PEACE

YOUR SISTER?

A. HER SISTER KNEW ABOUT IT. HER NEPHEW KNEW ABOUT IT.
PEOPLE ON THE OUTSIDE KNEW ABOUT IT. A LOT OF PEOPLE
KNEW ABOUT I WAS SNEAKING AROUND AND SHE SNEAKING AROUND,
BUT HE JUST DIDN' T KNOW ABOUT IT, AND MY GIRLFRIEND AIN' T

KNOW ABOUT IT UNTIL ALL THIS CAME ABOUT.

Q. OKAY. SO, THEY'RE THE ONLY TWO IN THE DARK.
EVERYBODY ---
A. NO, NO, NO, NOT --- THOSE JUST THE ONLY TWO. MAYBE

THERE' S A LOT OF OTHER PEOPLE THAT DON'T KNOW ABOUT IT
AND MINDING THEIR OWN BUSINESS AND AIN'T BEING IN
PEOPLE' S BUSINESS.

Q. NOW, YOU TESTIFIED YOU'D BEEN IN TROUBLE BEFORE.
DIDN' T YOU?

A. YES, I DID.

Q. AS A MATTER OF FACT, IN AUGUST OF 1890, YOU PLED

GUILTY .TO BURGLARY THIRD. DIDN' T YOU?

A. IN *‘90?

Q. AUGUST OF 1990.

A. I DIDN'T LOOK AT THE RECORD AGAIN. I DON’T REMEMBER.
Q. OKAY. NOW, I'LL SHOW YOU WHAT'S BEEN MARKED AS
STATE' S5 EXHIBIT SIX FOR IDENTIFICATION AND ASK YOU WHAT
THAT DOCUMENT 1IS? DOES THAT DOCUMENT HAVE YOUR NAME ON
IT? DOES THAT SAY THE STATE VERSUS JAMES EDWARD WISE?

A. DON'T IT SAY ATTEMPT BURGLARY, THIRD DEGREE?
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CROSS EXAMINATION BY MR. PEACE

~

- .
L I §

. o, . T
Qs IT DOéS.‘ IS THAT WHAT YOU WERE SENT TO JAIL FOR,
N

ATTEMPTED BURGLARY, THIRD DEGREE? .

A. I DIDN g 99 TO JAIL. I GOT PROBATION.
0. vou GOT‘PRDDATIDD. ORAY, BUT THAT S THE OFFENSE YOU
wnns cog?;cgén or?t . .

A. I was;'T CONVICTED OF IT. I'M TELLING YOU I GOT

t |\1, LA

PROBATIONJFOR.IT. WELL, YOU CAN CALL THAT CONVICTED

BECAUSEAI”PLEADED GUILTY TO IT, AND I WOULDN'T HAVE

, ¥ [}

PLEADED GUILT¥ TQ IT THEN IF I WASN'T UNDER  PRESSURE WITH

THE. LAW ENP?RCEMENT HERE IN NEWBERRY COUNTY BECAUSE THEY
N |
' "

WANTED TO UéE ME TG SET.UP PEOPLE. WITH DRUGS.

|llh
ty *

Q. foxay. '.,SEE. I SHOW YOU WHAT’S BEEN MARKED AS

STATE’S EXHIBIT SEVEN FOR IDENTIFICATION AND ASK YOU WHAT

(2

1 .
THAT, DOCUHENT}IS? 18, THAT THE STATE'VERSUS JAMES EDWARD
?

WISE?® -
A. YES,iinDO;‘

Q. ALL—RIGHT 'WKAT CRIMES DID YOQU PLEAD GUILTY TO OR

I( . ‘ "
WERE:YOU*CONVICTED OF?-

a

A. I WAS CONVICTED OF THESE CHARGES, ASSAULT AND BATTERY

L4

WITH’INTENT TO KILL POINTING AND PRESENTING A FIREARH,

.'.i q ,.R'

CARRYINg AﬁPISToL UNLAWFULLY. (.
h \i . ' .-.P
Q. OKAY.: THANK YOU. MAY I HAVE THIS BACK? P e v

0— -,’

MR. PEACE. _YOUR HONOR, I HAVE CERTIFIED coprs OFI a

1!'&_ 4 )

THE,EXHIBITSx‘ I WOULD REQUEST THAT STATE' S EXHIBIT szxj ;

e el - ki M .

FOR' IDENTIFICATION ‘AND SEVEN ' FOR IDENTIPICATION BE 3

e .

-

-

3 -'. . ';r‘-:
Q.“v: ’ "s. C e R
% S S
t i '5- e )y . o . y
TWhgw 1320 ¢ |
‘ub

o

y..,:,_-_ 5~ L. wp— w?:r . -.‘Y‘.— r - :.--.s -“w\-.1

o
-
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CROSS EXAMINATION BY MR. PEACE
ADMITTED AS STATE' S EXHIBIT SIX AND SEVEN.

MR. GRIFFITH: THAT' S WITHOUT OBJECTION, YOUR HONOR.

THE COURT: NO OBJECTION. '

MR. GRIFFITH: HE TESTIFIED TO THEM ON DIRECT. HE
HAS NO OBJECTION TO THEM BEING INTRODUCED.

THE COURT: NO OBJECTION.,

MR. PEACE: THANK YOU, YOUR HONOR.

(STATE' S5 EXHIBITS NUMBER SIX AND SEVEN MADE A PART

OF THE RECORD.)

Q. NOW, MR. WISE, IS IT YOUR TESTIMONY TO THIS JURY THAT

'YOU DID NOT GO TO THE HOUSE OF MARY BATES AND HAVE THE -

-4

POLICE COME AND RUN YOU OFF?
A. I DIDN'T SAY I DIDN'T GO THERE. I NEVER SAID THAT.

ONCE.

Q. BUT YOU ONLY WENT THERE ONE TIME THAT EVENING. IS

THAT YOUR TESTIMONY?

A. THAT' S MY TESTIMONY.

Q. YOU ONLY WENT THERE ONCE, NOT TWICE?

A. ONCE.

Q. ONCE. yod DID NOT BREAK THE GLASS IN THE DOOR TO HER
HOUSE?

A. NO, I DIDN'T.

Q. YOU DID NOT KICK THE DOOR OPEN?

‘A. NO, I DIDN'T.
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JAMES WISE 132
CROSS EXAMINATION BY MR, PEACE

! .
Q.';YOU"DIb’NOT;THﬁEATEN HER WITH THIS PIG?
a. No, I'bfﬁN’T. I NEVER SEEN THAT. ¢
Q. NEVER;SEEN THIS?
A. LNEYER.SEEN.IT"TIL TODAY.
Q. , HOW MA¥¥i§IMES DID YOU SNEAK AROUND IN HER HOUSE?
5 T VE%BEEN;IN HER HOUSE MORE THAN ONCE.
Q. HOW,HA§¥%$‘
A. I _ng“ri"ﬁ:‘.;ﬁszp COUNT..
Q. TEN; L '
A, I DON'T?KNOW.
HORE 0% ‘LESs?
R n(iﬁi v
A. I qu'T RKNOW. o
g BUT;YOU*NEVER SAW .THIS PIG?
A. , NO; UNTIL TODAY. ‘ |
Q. BUT yongs BEEN IN HER HOUSE SNEAKING AROUND?
A. YEAH. '
Q. .SO, YOU WEREN'T IN THE HOUSE WHEN JAMES GALLMAN

t

CALLEb'TQVSEEVIF SHE WAS ALL RIGHT?

A'l
Q.
A'

Q.

" A.

Q.

A,

WHEN I;WAS N THERE, SHE NEVER WAS OR THE PHONE.
AND YOU WERE NEVER ARRESTED BY MAJOR BILL GRIFFIN?
’THE OLHER FELLOW YOU TALKING ABOUT? L
‘ 1
OLDER FELLOW. 4 )
. 5. ':= '«' “
NO. Lot
;_ : . ™o
You WQRE,HOT ARRESTED BY HIM ON JULY 15, 1991?é;- 3
[ 2 . ’ £ “: P
NO. ., * ’ ‘ b Q
. L
~ e Yo 1
L e
" . 2 .
2wl T A
ot r,_ ) 134 4 D
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JAMES WISE 133
REDIRECT EXAMINATION BY MR. GRIFFITH

MR. PEACE: NO FURTHER QUESTIONS, YOUR HONOR.

REDIRECT EXAMINATION

BY MR. GRIFFITH
Q. JAMES, ONE THING THAT I NEGLECTED TO ASK YOU ON

DIRECT WAS DID YOU RECEIVE A LETTER LAST, THIS PAST
AUGUST IN THE MAIL?
A. VYEsS, I DID.
Q. WHILE YOU WERE AT THE DETENTION CENTER?
A. VYES, SIR.
Q. NOW, I SHOW YOU WHAT I'D LIKE MARKED PLEASE AS
DEFENSE EXHIBIT TWO.

.(DEFENSE  EXHIBIT NUMBER TWO  MARKED  FOR
IDENTIFICATION.) |
Q. JAMES, THIS HAS BEEN MARKED AS DEFENSE EXHIBIT TWO.
WILL YOU LOOK AT THAT AND TELL ME WHAT THAT IS?
A. THIS IS THE LETTER ADDRESSED FROM MARY BATES TO
JAMES WISE.
Q. NOW, IS THERE A LETTER INSIDE THE ENVELOPE?
A. YES.
Q. ALL RIGHT. NOW, CAN YOU IDENTIFY THE LETTER THAT' S

IN THE ENVELOPE?

A. YEAH.

Q. WHAT DOES THAT ---
MR. GRIFFITH: CAN I MARK THE LETTER, MADAM CLERK, AS

DEFENSE EXHIBIT THREE FOR IDENTIFICATION PURPOSES?
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JAMES WISE
REDIRECT EXAMINATION BY MR. GRIFFITH

‘ : (DEFENSE

IDENTIFICATION )

Q.

AS DEFENSE %IHIBIT THREE?

A. YOU WANT ME TO READ IT?
Q.
IDEE?;FYng?_
A. YES. ‘*";_3
Q. iAi.L‘R‘IéHT:,
A._‘; REMEMB%& /SEEING THIS.
Q..

B TP IR
A. YEAH,&WAY‘BEFORE THAT.
Qs éno;xs THAT LETTER FROM?
A, *:MARY BA%ES.
Q.
A. [TO ME, JAMES WISE.
Q. ALL RIGHT.

OF THESE ITEMS, DEFENSE EXHIBITS TWO AND THREE HAVE BEEN

WHAT DOES THAT LETTER SAY THAT THE CLERK HAS MARKED

‘ -

P

NO, I WANTAYOU TO EXAMINE IT, AND. I ASK YOU CAN:¥OU - * ..

You: GAvE' iT- TO ME“BEFORE THIS TRIAL.

WHO IS IT ADDRESSED TO ON THE' ENVELOPE’

MR. c;a‘z'pr.r;rm

IDENTIFIED. =%~ |

f
. & ¥
THE 'COURT: NO OBJECTION. R
ok - . ) P .
(DEFENSE EXHIBITS NUMBER TWO AND THREE MADE A PART:
3 ey T "
OF THE RECORD ) fo
: 2 Gﬁ l H f ‘
VT
o B .
# ncd >,
R
4 Lgﬁxs v

' ' MR., PEACE:

EXHIBIT

NO OBJECTION.

e & I

THREE

I GAVE IT TO YOU.

-

PR

MARKED

NOW, YOUR HONOR, I’ D LIKE TO MOVE BOTH

t
‘.

s ere

13

4,

by, e
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» o,
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JAMES WISE 135
REDIRECT EXAMINATION BY MR. GRIFFITH
Q. THERE WAS A YELLOW STICKY THING INSIDE THE ENVELOPE.
A. I GOT IT FROM THERE. THE OFFICER GAVE IT TO ME AT
THE JAIL.
Q. WHO GAVE YOU THAT?
A. THE OFFICER THERE AT THE JAIL FOR ME TO CALL.
0. ALL RIGHT.
A. THAT'S HER.
Q. NOW, LET ME ASK YOU THIS, JAMES. I'VE HANDED YOU A
YELLOW STICKY, OR A POST-IT NOTE, THAT HAS SOME WRITING
ON IT AND WAS WITHIN THE ENVELOPE, AND I WAS UNAWARE AS
TO WHAT IT WAS. CAN YOU IDENTIFY IT TODAY?
A. YEAH, IT'S A PHONE NUMBER.
Q. NOW,‘ IS IT A ---
A. WITH MARY BATES NAME ON THERE. I RECEIVED IT FROM
THE OFFICER.
Q. NOW, IS THAT LIKE A PHONE MESSAGE YOU MIGHT RECEIVE
AT THE JAIL?
A. THEY DO THAT ALL THE TIME. WHEN PEOPLE CALL, THEY
LEAVE A MESSAGE, THEY TAKE THE PHONE NUMBER DOWN AND
BRING IT TO YOU.
Q. ALL RIGHT. WELL, THIS IS A PHONE MESSAGE YOU' VE
IDENTIFIED.

MR. GRIFFITH: CAN I MARK THIS AS DEFENSE EXHIBIT
FOUR AND ALSO ASK THAT IT. BE INTRODUCED INTO EVIDENCE?

(DEFENSE EXHIBIT NUMBER FOUR MARKED FOR
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JAMES WISE ) 136
REDIRECT EXAMINATION BY MR. GRIFFITH

IDENTIFICATION AND MADE A PART OF THE RECORD.)
a. 'DO YOU WANT THIS? -

Q. ‘JAMES I;M GOING TO SHOW YOU THREE COPIES OF THE

ARR§ST W%RRANTS-UNDER WHICH YOU WERE PLACED UNDER ARREST

4

"
ON THAT DAY. HAVE YOU SEEN GOPIES OF THE ORIGINALS OF
THAT? ’

A. I HAVE COPIES OF ALL THESE.

2 E—
Q. NOW, ALL. THE WARRANTS CONTAIN, AFFIDAVITS WHICH ARE

SWORN FACTS ANU CIRCUHSTANCES CONCERNING YOUR ARREST. IS
THAT‘RIGHT° '

A. ’@ﬁAT:szxGHT;

- L' p .
Q. WHO SIGNED THE ARREST WARRANTS?

?
A. THEY GOT MARY BATES ON THERE.
(¥ : ,
Q. ON- ALL THREE? -

K} > L]
v

A. YEAH,

Mﬁ GRIFFITH‘- JUDGE, I WOULD LIKE TO INTRODUCE

THESE ORIGINALS AS EXHIBIT FIVE.
THE COURT' NO OBJECTION.

MR GRIFFITH:t YOUR HONOR, THESE ARE A COPY. THE

J¥ ‘i 1. ! il
ORIGI§ALS ARE}, SOMEWHERE IN THE CASE FILE, AND' THEY
be '
pROVﬁDED THEM. TO 'US.; LA

(THE COURT: OKAY, NO OBJECTION. TR

t i '
~ . MR. GRIFFITH: AND WE'LL DO THEM ALL AS ONE,. ;-

~

IDENTIFICATION' AND MADE A PART OF THE RECORD.) * - + '

(DEFENSE , EXHIBIT NUMBER FIVE MARKED{. FOR -
[P R

R X UT:-vrr* m e
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JAMES WISE . 137

REDIRECT EXAMINATION BY MR. GRIFFITH

BY MR. GRIFFITH

Q. JAMES, WE TALKED ABOUT THIS LETTER AND THESE MESSAGES
AND WHAT NOT, AND YOU CONSIDER THESE QUITE IMPORTANT.
WHAT DOES THIS LETTER SAY? \
A. LET ME READ IT.
Q. ALL RIGHT.
A. "I, MARY BATES, HAVE BY WRITTEN THIS STATEMENT ON MY
OWN FREE WILL. I DO NOT WISH TO TESTIFY AGAINST JAMES E.
WISE. MARY BATES."
Q. IS IT DATED?
A. No.
Q. IS THE ENVELOPE POSTMARKED?
A. YEAH, AUGUST 14. IT LOOKS LIKE AUGUST 14. IT'S
EITHER AUGUST 4 OR AUGUST 14 ONE.
Q. OKAY, AND OF 19987
A. YEAH, 1998.
Q. '~ AND SO, MS. BATES, ‘IT'S YOUR UNDERSTANDING, HAD
WRITTEN YOU THAT THING, SHE DIDN'T WISH TO TESTIFY
AGAINST YOU?
A. YES.
Q. OKAY.

MR. GRIFFITH: YOUR HONOR, I'D LIKE TO PUBLISH THIS
TO THE JURY AND MAKE IT PART OF THE RECORD ALSO.

THE COURT: NO OBJECTION.

Q. THEY' LL BE ABLE TO LOOK AT THIS, JAMES.
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JAMES WISE 138
RECROSS EXAMINATION BY MR. PEACE

A. ALL RIGHT.

Q. THAT'S” ALL. THE QUESTIONS I HAVE CONCERNING THAT.
THANK YOU. .

iMR.s PEACE: JUST A COUPLE OF FOLLOW-UP QUESTIONS,.

YOUR‘ HONOR. A .
. RECROSS EXAMINATION !
BY MR',. psgc“g"}

Q. DEFENSE’ EXHIBIT THREE, IS THERE A DATE ON THAT .-
LETTER? '
A. .No,;-s';‘h.
Q.. J-,THERE‘}‘SQNO SALUTATION EITHER IS THERE? IT DOESN'T

SAY,DEAR JAMES, I HEREBY WRITE THIS STATEMENT ON MY OWN
FREE; WILL. ,I DO NOT WISH TO TESTIFY AGAINST JAMES E.
¢ oA ) 4

° [~

WIsg?
\‘ n

A. ‘THAT' S NOT WHAT IT SAY.

Q. IT 'Doxl:;'sN'T SAY, I, MARY BATES, HEREBY WRITE THIS

i , 9
§TATEMENT GN MY OWN. FREE WILL. 'I DO NOT WISH TO TESTITY
1 ‘ .
AGAINST JAMES E. WISE?

A.. - YOU SAID DEAR FROM THE BEGINNING.

Q. NO;'IT SAY DOESN'T SAY DEAR JAMES DOES IT?
’ a 4

Aa.!NO,,IT DOESN’ T SAY THAT, DEAR JAMES. ' N

'\- “".

. f . RN e e,
S A : 3 e -- .

Q BUT SHE TESTIFIED AGAINST YOU. DIDN'T SHE? -~
(V4

‘K. stmn, SHE on. WHY? _ o 'f' i,
.L

-

-

© ey s
Py

—p—— .
e e s
:

r B
—— g

L 24,

25,

Q. I MEAN THIS DOESN‘T SAY I, MARY BATES, HEREBY SAY

| 8

THAT THE; WARRANTS I TOOK OUT ARENﬂ? TRUE. DOES IT? .

b R
A a0 -
43
1y . J.E‘.-Mi;.. - e ' WO L ... L.
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JAMES WISE ’ - 139
RECROSS EXAMINATION BY MR. PEACE
A. IT DOESN'T SAY THAT ON THAT PAPER THERE.
Q. OKAY, AND SHE DIDN' T SAY THAT IN COURT TODAY EITHER.
DID SHE? |
A. WHEN YOU GOT THE POLICE THREATENING YOU, YOU PROBABLY
SAY ANYTHING.
Q. OKAY. S0, THE POLICE ARE THREATENING MARY BATES?
A. HEY, LOOK, I DON'T KNOW WHAT THEY SAID TO HER, BUT I
KNOW WHAT THAT STATEMENT SAY.
Q. OKAY, AND- THE STATEMENT SAYS SHE'S NOT GOING TO
TESTIFY.
A. THAT'S WHAT THE STATEMENT SAY.
Q. OKAY, BUT SHE TESTIFIED. .DIDN'T SHE?
A, SHE GOT UP HERE ON THE STAND. I DON'T KNOW WHAT YOU
CALL IT. I CALL IT TESTIFYING.
Q. ME TOO. THANK YOU.

MR. PEACE: NO FURTHER QUESTIONS, YOUR HONOR.

MR. GRIFFITH: THANK YOU, JAMES. YOUR HONOR, THAT'S

OUR CASE.

THE COURT: NOTE THE SAME MOTIONS THAT WERE HEARD.
IT" S NOT PREJUDICING THE RIGHTS OF THE DEFENDANT TO GO
FORWARD. HAVE YOU GOT ANYTHING IN REPLY?

MR. PEACE: YES, SIR. JUST ONE WITNESS.

THE COURT: ALL RIGHT.

MR. PEACE: THE STATE WOULD RE-CALL MARY BATES.

THE COURT: COME AROUND MARY. YOU' VE ALREADY BEEN

141
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MARY BATES 140
DIRECT EXAMINATION BY MR. PEACE

SWOI‘?.N - [ -
DIRECT E INATION
BY MR. PEA

' ‘ .
Q. MS. BATES.

'A. YES, SIR.:

Q. DID vou EVER DO ANY SNEAKING AROUND WITH THE
DEFENDANT iﬁ?éh.lsss?

A. NO, SIR.-

Q. DID YOU DO ANY SNEAKING AROUND WITH THE DEFENDANT IN
19962

A: ﬁo. SIR. »

Q. DID YOU.INVITE THE DEFENDANT TO YOUR HOUSE ON THE
Eqnnfnc‘oﬁ;JbLY_14, 19972

A. ﬁo, SIR. '

Q. .DID THE DEFENDANT COME OVER IN SOMEBODY'S TRUCK AND
SPEND THE NIGAT IN THE LONG CHAIR IN YOUR HOUSE?

A. No, SIR. ’

Q. WAS THERE SOMEBODY IN YOUR HOUSE THE EVENING OF JULY
14, 19972 |

A. YES, THERE WAS.

Q. WHO WASIN YOUR HOUSE AT THAT TIME, MS. BATES?

A. TWO KIDS. i

X,
Q. AND WHO ARE THOSE KIDS? R
. vy
A E
.A. ONE OF THEM IS MY ADOPTED SON AND ONE WAS MY NEpaEw*j
AND ONE WAS SIX AND ONE WAS FIVE. . ?’ >
M;
A i
i g
L 'i '
: 142 iy

L 31’
. - ‘. a's [y
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MARY BATES 141
DIRECT EXAMINATION BY MR. PEACE
Q. DID YOU SNEAK AROUND IN THE BUSHES AT THE CHURCH OR
BY THE CHURCH WITH MR. WISE AT ANY TIME?
A. No, SIR.
Q. DID YOU SNEAK AROUND As MANY TIMES AS YOU COULD FROM
1996 UNTIL THE TIME OF HIS ARREST ON JULY 15; 19977
A. NO, SIR.
Q. HOW MANY TIMES DID A POLICEMAN HAVE TO COME TO YOUR
HOUSE ON JULY 15, 19972 |
A. TWICE.
Q. AND WHO WERE THE POLICEMEN WHO CAME?
A. THE ONE WAS TESTIFIED, éApTAIN GRI#FIN, AND THE
LITTLE ONE. THE GRIFFIN CAME TWICE.
Q. DID MR. WISE COME TO YOUR HOUSE TWICE IN THE EARLY
MORNING HOURS OF JULY 15, 19977 '
A. YES, HE DID.
Q. DID MR. WISE THREATEN YOU WITH EHIS CERAMIC PIG?
A. YES, HE DID. '
Q. HOW LONG HAVE YOU HAD THIS CERAMIC PIG, MS. BATES?
A. EVER SINCE I'VE BEEN STAYING IN THE TRAILER. IT WAS
A GIFT.
Q. 'AND HOW LONG HAVE YOU BEEN STAYING IN THAT TRAILER?
A. ABOUT FOUR YEARS.
Q. THANK YOU.

MR. PEACE: YOUR HONOR, I HAVE NO FURTHER QUESTIONS.

EXCUSE ME, YOUR HONOR, I DO HAVE ONE FURTHER QUESTION.
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MARY BATES 142
CROSS EXAMINATION BY MR. GRIFFITH )

LB
" R T T €2

Q. I. SHOW YOU WHAT" S BEEN MARKED DEFENDANT’ S EXHIBIT
THREE AND ASK‘YOU Ir YOoU WROTE THAT DOCUMENT’

Al No, xfnxq NOT. ‘
: [ S 1 A
Q. YOUHDID'NOT WRITE I, MARY BA?ESy HEREBY WRITE THIS
Q ¥ -
STATEHENT OF:MY’OWN FREE WILL. I DO NQT WISH TO TESTIFY
4 -

AGAINST JAMES E WISE. ' L
A. NO, I DID NOT.

Q. You DID NOTaSIGN IT MARY BATES?
A. NO; b4 DID NOT.

Q. YOU IN FACT JHAVE TESTIFIED AGAINST MR. JAMES E. WISE
Yoy
DEFENDANTt IN-THE .STATE VERSUS JAMES E. WISE. HAVE YOU
-.a . AN
NOT? : )

M »
-

A. YES, IéiAvng

i
Q. NO FURTHER QUESTIONS.
. .« oy [}
' t ROSS [INA
i : 1} '
BY MR. QBIEFITH
s iJT.'Qs‘
Q. MARY,,WILL YOU DO ONE THING FOR ME?

“ ‘Ar
A. YES I WILL.

Q. I'M SgRRY FOR CALLING YOU MARY. WILL YOU SIGN YOUR

]

NAME ON- TﬁIS PAGEZ

!
A. YEs, I WILL.

MR GRIFFITH YOUR HONOR I'D LIKE THAT MARKED AND

INTR?DUCED AS DEFENDANT'S NUMBER FIVE ° .
T .," ‘ : t.‘
THE:COURT NO OBJECTION. . * i

‘ ¢ a . *
» .

MR:' GRIFFITH: OR SIX. THANK YOU, MS. BATES. * .7 i

L
. g LEW ] ‘ .

] L T '.,. .
v". - «,&x
- S AT
. ¢ ‘ AL
gi g« Yﬂi'
140 2 ’ g
] 4 . of 1 . :{: ' »
P f&* 4‘1 » .
W IRSTY 3t JFPLD. Y e atid o
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MRS. BATES: YOU' RE WELCOME.

MR. PEACE: I'D LIKE TC SEE IT FIRST, YOUR HONOR.

THE COURT: ALL RIGHT. LOOK AT IT. LET HIM SEE.

MR. GRIFFITH: SURE, SOLICITOR. 1 CAN TAKE A CLOSE
LOCKX AT IT.

MR. PEACE: NO OBJECTION, YOUR HONOR.

(DEFENDANT' S EXHIBIT .NUMBER SIX MARKED FOR
IDENTIFICATION AND MADE A PART OF THE RECORD.)

MR. GRIFFITH: W THAT’ S ALL I HAVE, JUDGE, THANK YOU.

MR. PEACE: NO FURTHER QUESTIONS, JUDGE.

THE COURT: ALL RIGHT. COME DOWN.

MR. PEACE: NO FURTHER REPLY FROM THE STATE, YOUR
HONOR. f |

THE COURT: ALL RIGHT. DOES THE STATE WAIVE
OPENING?

MR. PEACE: THE STATE WOULD LIKE TO OPEN, YOUR
HONOR..-

THE COURT: OKAY. GO AHEAD AND OPEN ON THE LAW.

CLOSING STATEMENT
BY MR. PEACE

YOU' VE HEARD THE EVIDENCE IN THE CASE. ALL THE
EVIDENCE HAS BEEN PRESENTED. YOU'RE NOT GOING TO HEAR
ANY MORE. WHAT I WANT TO DO RIGHT NOW IS JUST QUICKLY GO

OVER WITH YOU WHAT THE LAW IS. IN THIS PARTICULAR CASE,

. T WILL ADDRESS TO YOU WHAT THE LAW IS FROM THE STATE' S.
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pERSPECT;YE‘ »g;LL Eg FOLLOWED BY MR. GRIFFITH WHO HAS AN
oppon*ruuﬁy "ro: mvr: ‘CLOSING ARGUMENTS AND THEN AFTER mz.
GRIFFITH HAS: st CLOSING ARGUMENTS, I’ LL COME BACK AND
TALK~TolypUi§§QUT THE FACTS OF THE CASE THAT HAVE BEEN «
PRESENTEDBY, THE STATE. f
1 ghIs'AT.THE“BEGINNING'MR.ZWISE HAS BEEN CHARGED

WITH BURGLARY FIRST DE’GREE AND ESCAPE FROM THE CUSTODY OF
r ~s - e }

AN OFFICER..{ BURGLARY IN THE FIRST DEGREE. R-EMEHBER,‘. I

TOLD YOU':WHAT THE ELEHENTS ARE. YOU' VE GOT TO HAVE

ENTERING-THEiDWELLING WITHOUT THE CONSENT OF THE OWNER
I T 1
WITH TQE INT%&T TO: COMMIT A CRIME, AND .BECAUSE THIS IS
L
: y
BURGLARY,FIRST DEGREE IT HAD TO OCCUR IN THE NIGHTTIME.

THO%F'ARE{THE THINGS THAT I ASKED YOU TO LOOK FOR DURING
THE TESTIMORY OktTﬂE CASE AND MENTALLY CHECK OFF AS WE
WENT,THROUGHrTHE WITNESSES.

'zscAﬁn* FROM THE CUSTODY OF AN OFFICER. - THE
INDIVIDUAL-HAS TO:BE IN CUSTODY, 'AND HE HAS TO ESCABE.
HE HAS TO GO¢AWAY.r HE HAS TO REMOVE HIMSELF FROM THE
PRESENCE OF. THE OFFICER. SO, THAT' § THE LAW IN THE CASE.
THOSE ARE THE;THINGS THAT YOU SHOULD BE LOOKING AT AS MR

¥ b4 i

GRIFFITH ARGUES AND AS I RETURN TO ARGUE. , "

L]

’ I WOULDLASK YOU TO DO ONE THING AS WE ARGUE. Now Do

I’ LL SAY: THINGS*ARE A FACT. . ’I‘HIS- IS A FACT, THIS IS A

FACT THIS IS A FACT. MR. GRIFFITH IS (OING, TO SAY THIS' ¥
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FINDER OF FACTS. THE JUDGE GIVES THE LAW. YOU FIND THE
FACTS. NOTHING IN THIS CASE ARE THE FACTS UNLESS YOU
COLLECTIVELY AS A JURY SAY THAT IT'S A FACT. SO, WHEN
YOU GO BACK AND DELIBERATE AND YOU' RE SIFTING THROUGH ALL
THE TESTIMONY THAT YOU' VE HEARD TODAY, I'M GOING TO ASK
YOU TO DO THIS. I ASK YOU TO THINK. WHEN I GET UP AND
SAY SOMETHING IS ‘A FACT, YOU THINK BACK IN YOUR OWN
MEMORY TO THE TESTIMONY AND THINK, OKAY, DID THE WITNESS
SAY THAT OR DID JERRY PEACE SAY THAT OR DID JERRY PEACE
TRY TO GET THE WITNESS TO SAY THAT? AND IF THE WITNESS
SAID THAT, YOU CAN USE THAT AS A FACT. 1IF I SAID IT OR
TRIED TO GET THE WITNESS TO SAY IT BUT THE WITNESS REALLY
DIDN'T SAY IT, DON' T USE THAT AS A FACT.

LIKEWISE, WHEN MR. GRIFFITH GETS UP AND HE SAYS
SOMETHING IS A FACT, THINK BACK IN YOUR OWN MIND AS TO
HOW YOU REMEMBERED THE TESTIMONY, AND IF THE WITNESS SAID
THAT, THEN USE THAT AS A FACT, BUT CORRESPONDINGLY, IF
IT' S SOMETHING MR. GRIFFITH HAS SAID OR SOMETHING THAT HE
TRIED TO GET A WITNESS TO SAY, I'M ASKING YOU TO DISCOUNT

THAT, AND I THINK IF YOU USE THAT AS YOUR GUIDE AND USE

THAT AS THE STANDARD, THEN YOU' RE GOING TO COME TQ THE

RIGHT DECISION IN THIS CASE, AND I APPRECIATE THE
OPPORTUNITY TC COME BACK BEFORE YOU AGAIN AFTER MR.
GRIFFITH. IF YOU WILL LISTEN TO HIS CLOSING ARGUMENT IN

THE CASE.
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v MR. GRIFFITH: 1IF IT PLEASE THE COURT.
t THE. COURT: YES, SIR.

- 3

cLosI STATEME

.BY MR. GRIFEITH

5 1
N »LAQIESTAND.GENTLEMEN, AS I TOLD YOU EARLIER, Y’ ALL.

R 4 O : . o
ARE;HERE'TOD§¥ TO MAKE A DECISION-. Y’ ALL HAVE HEARD THE

_'rr:s&f'mémz' FROM RIGHT HERE LIKE MR. PEACE SAID. THAT §
& ¥ -
.,WHERE Y!ALL +GOT THE JOB --- YOU' RE ALSO THE FINDERS OF

THE: FACTS XOU’RE-THE FACT FINDERS IN THIS CASE. Y’ ALL

HAVE. HEARD: SOME DIVERSE STORIES.. MS. BATES TOLD ONE

VERSION,¥AND MY ‘CLIENT TOLD A DIFFERENT ONE. NOW, Y'ALL

SAW THEM SITTING THERE.. Y’ ALL LISTENED TO THEM. Y'ALL
H’EA%D’ THEM' fv&m‘ké JWELL As I.DID.

‘ m“_wrs;ﬁf WAITED A LONG TIME TO SPEAK HIS PEACE AND
TELL HIS ‘é”xlé?r:'brf THE STORY. THEY BRING CHARGES AND UNTIL
YOU;HAVE A" DAY.IN COURT, YOU DON'T GET TO SAY YOUR SIDE
OF T?E, STORY., THEY DIDN' T GI.V:E HIM AN OPPORTUNITY. NOW,
HE é‘bm 4 AL'I;:,WHAT HAPPENED THAT NIGHT, BAND I SUGGEST TO
YOUL,THAT; WHAT, HE SAID HE BELIEVES TO BE THE TRUTH. HE
HAD INCREDIBLE FACTS AND DETAILS HE. SAID HAPPENED THAT

E

NIg;H;r HE" DIDN'T GET THEM CONFUSED. I DON'T RECOLLECT -

v

J.— ikWAS TAKING SOME NOTES EARLIER, AND I TALKED WITH HIM'

N )

REPEATEDLY. HI& STORY DIDN'T CHANGE A BIT. S

.
-‘-Jm
.

e NOW rrnrs CASE COMES DOWN TO BELIEVABILITY. ’Hs.-"

" .

Loge
L o A
L - H i, .V'
&
S ! \‘l., Al 148 t d
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TO LOSE. 1IF HE'S A CROOK, THElJUDGE HAS TO DEAL WITH
HIM. THAT'S HIS PROBLEM. MS. BATES HAD SOMETHING TO
HIDE IF YOU BELIEVE MR. WISE. IF THAT'S TRUE, SHE
WOULDN' T WANT IT TO COME OUT.

NOW, I ASKED A FEW QUESTIONS ABOUT THE EVENTS AS THE
STATE GAVE THEM, AND I WAS SURPRISED AT SOME OF THE
ANSWERS I GOT. I REALLY WAS. pAﬁTICULARLY ABOUT HOW HE
GOT IN THE HOUSE. MR. WISE, ACCORDING TO MS. BATES IS
BEATING ON THE DOOR, COMING IN, BEATING LOUD. HERE'S THE
DOOR. Y'ALL HAVE SEEN IT. THE GLASS BREAKS OUT. THE
INSIDE DOOR AIN'T OPEN YET. HE KICKED THAT ONE IN, BUT
I ASKED HER, "WHAT KIND OF DOOR WAS THAT?" "YOU KNOW,
IT' S ONE OF THOSE LITTLE FLIMSY DOORS". IF HE KICKED IT
HARD ENOUGH TO KNOCK IT OPEN, THAT LITTLE HOLE IN THAT
GLASS SURE DOESN' T LOOK TO ME LIKE A FOOT WENT IN IT. I
SUGGEST TO YOU THAT IF HE KICKED HARD ENOUGH, HE WOULD
HAVE KNOCKED THAT WHOLE PANE, THAT WHOLE SEAL, ALL THAT
THROUGH THAT DOOR TG GET IN THERE. IT DOESN' T ADD UP.
IT"S A LITTLE HOLE. Y'ALL WILL HAVE THIS BACK IN THE
JURYROOM. Y'ALL LOOK AT IT.

THE THING THAT KIND OF STRUCK ME IN THE MIDDLE OF
THEIR TESTIMONY -~-~ HE GOT A BLOODY HAND, CUT HIS HAND.
CUT HIS HAND. IT GOT ON THE POLICE. IT GOT ON HER. HE
KICRED THE DCOR IN. THAT LITTLE HOLE. USED HIS FOOT TO

KICK WITH: TOO HIGH, 1IF HE KICKED, THAT'S ABOVE THE
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DOORKNOB., IT',S A NORMAL DOOR. Y'ALL SEE THE TRAILER.
Y’ ALL smg;mys.nooﬁf (HE'S A PRETTY LIMBER MAN. IF HE
KICKED THAT ‘THING .THAT HIGH. JUST THAT. T WASN' T THERE
THAT NIGHT. NONE OF.US WERE.THERE.THAT NIGHT' OTHER TH%N.
MS. BATES,, MR. WISE --- NONE OF US, WE'VE GOT 10
DETERMINE’ WHAT HAPPENED BASED ON |WHAT COME FROM RIGHT
HERﬁ§ .Y !

,WE.DO,HAVE A LITTLE PEEK AS TO' SOME THINGS WE CAN
PUT'OUR_HANDS, ON. NOBODY TESTIFIED THE HOLE WAS THAT
HIGH®OR ‘TS HIGH. WE CAN KIND OF SEE THAT. THIS IS

3 :
GOOD: HARD EVIDENCE.

THTS LETTER THAT WE INTRODUCED THAT MR. WISE SAYS HE
qu'iu THE MAIL. THE ENVELOPE IS RIGHT HERE TOO. A
PIECE OF EVIDENCE. Y'ALL GET TO SEE ALL OF THIS. ¥'ALL
LOOK AT xﬁAT“ﬁANDWR;TING. SHE SAYS SHE DIDN'T SEE IT,
SIGN IT. ;HE.DIbN'TWSEND IT. THREE ARREST WARRANTS WITH

HER SIGNATURE ON ALL THREE. HER SIGNATURES. COMPARE

v

" THEM. T DON' T. KNOW WHAT' S GOING ON. THEY GOT SOMETHING

TO HIDE.
WELL, 'THE -JUDGE WILL INSTRUCT YOU,LATER ON --- IT's 57]
HIS, DUTY To INSTRUCT YOU ON THE LAW. ' THE STATE RS 65‘:’?a |
PROVE ALL THE ELEMENTS OF BURGLARY FIRST AND ESCAPE T ;
BEYONP A REASONABLE DOUBT. WELL, HIS FOOT IN THE Dooa .VF,i.j
AND'THAT LITTLE HOLE IS REASONABLE DOUBT. THAT SIGNATURE* '=f.;}
A
:

ON THAT LETTER SHE CAN'T EXPLAIN. WELL, Y ALL READ IT :
. ] = ;

®
...’_‘i:‘
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AND Y' ALL LOOK AT IT. THAT CAN BE A REASONABLE DOUBT.

MR. WISE HAS GOT NOTHING TO PROVE, NOTHING TO
DISPROVE. HE'S HERE. HE GAVE HIS VERSION. HE DIDN'T DO
ANY OF THIS. HE DIDN'T TAKE THOSE PICTURES. HE DIDN' T
SIGN THOSE WARRANTS. HE DIDN'T SIGN THIS PAPER.

I SUGGEST TO YOU ALL THREE OF THOSE THINGS I JUST
POINTED OUT ARE REASONABLE DOUBT. I DON'T KNOW WHAT

HAPPENED. I DON'T HAVE TO TELL YOU WHAT HAPPENED. IT'S

"NOT MY JOB TO TELL YOU, WELL, THIS IS ACTUALLY WHAT

HAPPENED. IS IT SOMETHING --- A TOTALLY DIFFERENT
VERSION. THEY GAVE YOU A VERSION OVER HERE. WE GAVE A
VERSION OF THE STORY OVER HERE AND THERE'S ACTUALLY
SOMETHING --- A THIRD VERSION. I DON'T DO THAT. MR.
WISE DOESN’ T HAVE TO DO THAT. IT S NOT HIS JOB. THAT' §
THE SOLICITOR' S JOB. THE SOLICITOR HAS PRESENTED HIS
WITNESSES. FINE SOLICITOR. HIS WITNESSES TESTIFIED.
THIS ISN' T TESTIMONY. THESE ARE EXHIBITS. LOOK AT THEM.
REASONABLE DOUBT. THE KIND OF DOUBT THAT CAUSES AN
ORDINARY PERSON TO HESITATE TO ACT. THOSE ARE THE FACTS.
IT CAUSES ME CONCERN. IT CAUSES ME TO HESITATE AND TO
WONDER. IF Y'ALL HESITATE AND Y' ALL WONDER, THE STATE
FATLED TO MEET THE BURDEN OF PROOF.

NOW, MR, WISE SAT THERE AND HE SAID, "YEAH, I'VE
DONE BAD THINGS. I'VE DONE ASSAULT AND BATTERY WITH

' B
INTENT TO KILL. I SERVED MY TIME. YES, SIR, I PLED."
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IT"S UP HERE

"3 PLED GUILTY TO ASSAULT AND BATTERY FOR

HE' § NOT ON TRIAL FOR ASSAULT AND BATTERY.

TS NOT: A FAIR FIGHT.

_HE’ 5YALREADY PLED‘TO THAT:
HE' S PLED TO THAT.

ALREADY ADMITTED IT.

HE' § ALREADY ADMITTED HE DID
'THEY GOT INTO A FIGHT AND THEY EXCHANGED BLOWS.
HE' S NOT ON

ALREADY DONE

HE'siou 'RIAL FOR BURGLARY FIRST AND ESCAPE, NOT

ASSAUHP AND?BATTEBY.

b

THINK ABOUT.IT WHEN YOU GO IN THE JURY ROOM.

CONSIDER ALL‘THE TESTIMONY.

Y'ALL PUT EVERYTHING TOGETHER.

Y'ALL -CAN DISMISS PART OF

SOHE AND ACCEPT SOME OF IT. IT s Y’ ALL' S JOB TO EVALUATE

A}
WHAT‘YOU HEARD EVALUATE WHAT . YOU'VE SEEN.

PR

WE‘VE? GoT 10 WORK WITH, °

BECAUSE

THAT' 8 WHAT

WE WEREN'T THERE.

. . ! [ H
PUTTING EVERYTHING OUT TO YOU; PULLING IT TOGETHER.

IT CAUSES ME TO HESITATE TO ACT.

| THE.STATE HAS FAILED TO MEET ITS BURDEN OF PROOF.

I SUGGEST TO YOU THAT

THEY

LEFT SOHE REASONABLE DOUBTS OUT THERE THEY'VE NOT BEEN

ABLEzTo.EgppAIN.

LEFTMYOU Oﬂ YOUR OWN

iTs THEIR JOB TO EXPLAIN IT.

'fﬂE?“VE NOT BEEN ABLE TO EXPLAIN.

0 e
THEY JUST

; v
‘.(Y?

1
.

MR. WISE HAS NOTHING TO PROVE, NOTHING TO DISPROVE;

i

A Foo® oo
I F- SR -

INTO COURT,

*
t

k4
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SINGLE BIT OF IT TO HAVE YOU HAVE NO REASONABLE DOUBT.
A FEW THINGS I FORGOT. QUESTIONS THAT ALERTED ME. THE
DOCTOR BILL. MS. BATES HAS A DOCTOR BILL FOR $25. THAT
GOES WITH ASSAULT AND BATTERY. HE IS NOT ON TRIAL FOR
THAT. HE'S NOT ON TRIAL FOR THAT. SHE ALSO TESTIFIED
THAT SHE CALLED --—- THEY CALL HIM SLOP --- ON THE
TELEPHONE' WHEN HE CAME BACK TO HER HOUSE, WHY DIDON' T SHE
CALL THE POLICE THEN? I DON'T KNOW. REASONABLE DOUBT
CAUSES ORDINARY PEOPLE TO HESITATE TO ACT. |

I SUGGEST TO YOU THAT THE STATE HAS FAILED TO MEET
ITS BURDEN. THE STATE' S FAILED WITH IT'S BURDEN. BEAR
WITH ME BEFORE I FINISH. I MAY BE FINTSHED.

THANK YOU, LADIES AND GENTLEMEN.

THE COURT: SOLICITOR.

CLOSING STATEMENT

BY MR. PEACE
THANK YOU, YOUR HONOR. IF IT PLEASE THE COURT, MR.

GRIFFITH. LADIES AND GENTLEMEN VOF THE JURY, MADAM
FOREMAN, THE STATE ARGUES LAST IN THIS CASE BECAUSE WE
HAVE THE BURDEN OF PROOF. WE' VE GOT TO COME IN AND SHOW
BEYOND A REASONABLE DQUBT THAT THIS DEFENDANT COMMITTED
THESE CRIMES WITH WHICH HE IS5 CHARGED, THE BURGLARY FIRST
AND THE ESCAPE FROM CUSTODY.

NOW, MR. GRIFFITH SAYS THAT ~--- LET' S SEE, HE SAID

"THE DEFENDANT IS ON TRIAL. HE HAS A LOT TO LOSE."
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YOU' D BETTER BELIEVE THAT THOSE STATEMENTS ARE CORRECT.
THOSE STATEMENTS ARE ‘CORRECT. HE'S ON TRIAL. HE HAS A
LOT TO LOSE.

LET'S TAIK ABOUT THE EVIDENCE IN THE CASE, THE
EVIDENCE THAT WAS PRESENTED THROUGH THE WITNESSES WHO
TESTIFIED. THE EVIDENCE IS ON JULY 15, 1997, THE

DEFENDANT, JAMES EDWARD-WISE, CAME TO THE HOME UNINVITED

. OF MARY BATES. HE COMES UP AND' SAYS, "HEY, IS YOUR

BOYFRIEND HOME? I WANT TO TALK TO HIM ABOUT BEING A
PALLBEARER AT;MY SISTER'S FUNERAL." SHE TELLS HIM TO

LEAVE. HE DOESN' T, LEAVE . SHE CALLS THE POLICE.

[ Y

MAJOR GRIFFIN COMES UP AND CONVINCES THE GUY TO

s Tk

LEAVE. HEﬁ{ARTSlEWALKING OFF. MARY BATES sms, "HEY,
r. . :
MAKE HIM TAKE: THAT, VAN WITH HIM." SO, HE MAKES HIM GET
IN THE VAN AND LEAVE. THEN WHAT HAPPENS? WITHIN A SHORT
PERIOD OF: TIME, AND), THE TESTIMONY OF MARY BATES IS WITHIN
TER MINUTES, THE TESTIMONY o:;mmon-cnmrm 1S HE DIDN' T
EVEN GET DOWN' .-~ WELL, HE JUST BARELY GOT DOWN TG BOYD
CROSSING IN THE HIGHWAY WHEN HE GOT ANOTHER CALL. "HEY,
THAT, GUY' S BACK AND HE' S BREAKING IN." '

NOW, WHAT DID .HE BREAK "IN? HE BROKE IN THAT ‘oooh.

HOW DID HE GET CUT’ HE GOT CUT WHEN HE SMASHED 'I‘HE GLASS v

ON THE ou'mn DOOR TO OPEN IT. HE SMASHED THE Gmss,,.;m
L

GOT CUT. HE UNLOCKED THE INNER DOOR,. AND THEN WHAT DID'r

e

HE DO? HE KICKED THE OTHER DOOR' IN. IS THE DOOR DENTED_‘!_:‘,.
e Y . ,..l_.‘ o
Lo

..
ey .
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-

-
<
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WHO CAN KICK THAT HIGH? WHO CAN KICK THAT HIGH? AND HE

BREAKS THE GLASS. WOULD IT DO MORE DAMAGE? NO. THAT' S

THE DAMAGE THAT IT DID. THEN WHAT DID HE DO? HE WENT

INSIDE THE HOUSE AND STARTED ASSAULTING THE VICTIM, MARY
BATES. HE STARTED BEATING HER UP.

AS A MATTER OF FACT, HE PLED GUILTY TO BEATING HER

UP. WHAT'S ONE OF THE ELEMENTS IN THIS CRIME? THE

BURGLARY FIRST --- WITH THE INTENT TO COMMIT A CRIME.

WAS A CRIME COMMITTED? THE DEFENDANT PLED GUILTY TO

ASSAULT AND BATTERY. CHECK THAT ONE OFF. WHILE HE'S

THERE BREAKING THE GLASS ON THAT DOOR, AND WHILE HE' S
KICKING THE DOCR IN, MARY BATES WHO WAS SCARED, CALLS
JAMES GALLMAN AND TELLS.HIM HE'S BREAKING IN. HE'S
COMING IN THE DOOR, AND WHAT WAS JAMES GALLMAN'S
TESTIMONY? "I HEARD GLASS BREAKING. I HEARD A COMMOTION
AND I HEARD SCREAMS." AND WHAT DID HE DO? HE HUNG UP
AND CALLED THE POLICE, AND WHAT DID THE POLICE DO? THEY
CAME BACK, AND WHAT DID JAMES GALLMAN DO AFTER THAT? HE
CALLED BACK AND WHAT HAPPENS THEN? SHE ANSWERS THE PHONE
AT THE DIRECTION OF THE DEFENDANT AND JAMES GALLMAN SAYS
"ARE YOU OKAY?" AND SHE'S BEEN TOLD "ANSWER THAT PHONE
AND IF YOU TELL HIM I' ¥ BEATING YOU UP I' M GOING TO KILL
you."

WHAT INDEPENDENT EVIDENCE DO WE HAVE OF THAT? WHAT

DID MAJOR GRIFFIN SAY? VI GOT BACK TO THE HOUSE. I WENT
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;, ' 1 UP AND I sxwf‘"ras: DEFENDANT WITH HIS BACK TO ME WITH
! | 2 SOM!‘E:"I?HING RAISED. I DON' T KNOW WHAT IT WAS." WHAT' S THE:
l!} 3 LOG:i:CAL CON(';;LUSION? YOU' VE GOT THE TESTIMONY OF MA%QY
‘ 4 BATES BAND YOU HAVE THIS PIG. YOU' VE-GOT THE TESTIMQNY‘Q? |
y 5 MAJOR GRIFFIN;THAT HE' S HOLDING IT UP.
6 MAJOR GRIFFIN- GOES- IN, PUTS THE GUY IN CUSTODY.
N 7 OFFICER CLAY -BABB; THE BACKUP, COMES UP, HANDCUFFED
8 BEHIND HIS BACK AND'THEY PUT HIM IN THE PATROL CAR --- IN
. 9 THE:, FRONT, SEAT .OF THE _PATROL. CAR IS THE TESTIMONY OF
10 MAJOR GRIFF@;N} AND ‘OFFICER BABB, AND OFFICER BABB 1S
11 TAKING nm TO' JAIL.  HIS' TESTIMONY IS SOMEHOW THE
12 DEFENDANT MANEUVERS UNFASTENS ‘THE SEAT BELT, SCOOTS HIS ’
‘ s 13 Am«s OVER} O:E’ENS THE DOOR AND STARTS TO LEAVE. |
| 14 d.’:orncsa .EABB REACHES FOR HIM BUT HE GETS AWAY AND HE
15 TAKES OFF. AND THEY. FIND HIM LATER. HE'S IN CUSTODY.
16 CHECK THAT, ONE: OFF. ,HE ESCAPED.! CHECK THAT ONE OFF.
17 OFFICER BABB sus HE WENT OFF. MAJOR GRIFFIN SAYS THEY
18 SPENT K-BIT.OF TIME, A LOT OF PEOPLE SPENT A GOOD BIT OF
19 TIME LoogINc FOR HIM, EVEN THE TESTIMONY OF THE
20 DEFENDA‘NT-.? HE' S ADMITTED THE ESCAPE. HE ADMITTED THE
21 ESCAPE._ 'OFFICER BABB SAID, "NO, I DIDN'T GIVE HIM | |
i 22' pamussmn "Po LEAVE. HE LEFT." EVEN IF YOU ﬁBLIéVE"TH"‘iS’ 4
; 23 srroaz 'I'HE _DEFENDANT HAS CONCOCTED, IT' § AN. Escnpx-:, EVEN
‘ 24. F'YOU BELIEVE THEIGUY WHO HAS A LOT TO LOSE. t R |
T 25 | © 7'} S0; TRAT IS THE EVIDENCE PRESENTED FROM 'mm STATE., . ‘
. : ey RS SN
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NOW, WHAT HAS THE DEFENSE PRESENTED? A COMPLETELY
DIFFERENT STORY. HE AND MARY BATES HAVE BEEN SNEAKING
AROUND. THEY' VE BEEN SNEAKING AROUND AT HER HOUSE.
LOOK, YOU KNOW, I'VE TOLD FOLKS THIS BEFORE YOU DON'T
LEAVE YOUR COMMON SENSE OUTSIDE WHEN YOU COME IN HERE.
IF SOMEBODY IS GOING TO SNEAK AROUND, ARE THEY GOING TO
SNEAK AROUND AT THEIR HOUSE? ARE' THEY GOING TO SNEAK
AROUND AT THE PLACE WHERE THEY' RE LIVING WITH THEIR
BOYFRIEND? ' ARE THEY GOING TO SNEAK AROUND IN THE BUSHES
NEXT TO THE ROAD BY A CHURCH? 'GIVE ME A BREAK. HAVE You
EVER HEARD SUCH AN IMPROBABLE STORY? |
MR, WISE, HOW MANY TIMES DID THE POLICE COME?"
WONLY ONCE." W“DIDN'T COME TWICE?"  "NO, DIDN'T COME
TWICE. THAT YOUNG GUY CAME AND HANDCUFFED ME AND TOOK ME

AWAY." I GUESS MAJOR GRIFFIN WAS JUST IN HERE LYING.

‘NONE OF THIS EVER HAPPENED. HE DIDN'T SEE THE GLASS. HE

DIDN' T ARREST THE DEFENDANT. HE DIDN' T HELP PUT HIM ‘IN

" THE' CAR. HE DIDN' T HAVE BLOOD ALL OVER HIM. HE DIDN'T

GO THERE TWICE. ACCORDING TO THE DEFENDANT, HE DIDN'T GO
THERE AT ALL. IT WAS THE YOUNG GUY. THE DEFENDANT HAS

ALL THESE FRIENDS OVER, NONE OF WHOM HE CAN NAME. DID

I YOU HEAR ANY NAMES OF THESE FRIENDS? HE WENT HOME- FRCM

WORK. HE TOOK A BATH. HAD ALL THESE FRIENDS COME OVER.
THEN HE RUNS OVER TO THE TELEPHONE NEXT TO A LIQUOR STORE

TO CALL MARY BATES SO THEY CAN SNEAK AROUND.
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"WELL,.HOW.DID~YOU GUYS ,DO ?HIS SNEAKING AROUND?V

] . .
- "WELL, .I HAVE.BUDDIES THAT. DRIVE ME OUT THERE;? THAT’S

souh'SNEAkING’AROUND. ISN' T. IT? - THAT'S SOME- SNEAKING

AROUND‘Q THE STORY THAT THE DEFENDANT, HAD TOLD YOU TODAY

. Is JusT ABSOLUTELY LUDICROUS. IF YOU' RE GOING TO SNEAK

AROUND Ygu CERTAINLY WOULDN' T SNERK AROUND LIKE THAT.,
_MARY BATES‘GOT BACK ON THE STAND. "DID YOU. HAVB'A

RELATIONSHIP WIfn THE DEFENDANT AFTER 1985?" “NO,.I DID

NOT: “ "DID YOU HAVE A RELATIONSHIP wm'u THE DEF‘ENDANT

AFTER-IBQG?“¥ “NO, I DID NOT." - "HAVE YOQgBEEN~SNEAKING

ﬁs

‘s
: AROUND WITH- THE DEFENDANT’" "NO, .I HAVE NOT." "WAS

THERE ANYBODY "IN THE HOUSE - ON THE NIGHT OF JULY 14,

1997?“ “YES ” “WHOmWAS THERE" fTWO KIDS WERE THERE:"

'WHET}DID THE DEFENDANT SAY? "NoO, " WASN' T ANYBODY THERE

THAT NIGHT WE WERE SNEAKING AROUND WE SLEPT IN THAT
LONG!CHAIR. NOBODY ELSE THERE "

-

REMEMBER&WHAT HIS DEFENSE COUNSELOR SAID --- HE HAS
A LQT TO LOSE- HE HAS A LOT TO LOSE. WOULD.SOMEBODY

WITH A LOT TO LOSE LIE? DO YOU THINK?.

1 3 - » . . .
‘HE WAS‘IHPEACHED WITH PRIOR CONVICTIONS.  HE HAD TWO
‘ A . {

fPRIOﬂ CONVICTIONS,FAND YOU' LI, BE ABLE TO TAKE TﬂOSE

¢

INDICTMENTS BACK WITH YOU. . THEY' VE BEEN ENTERED INTO. -

gqxoqncg, AND Ypu CAN SEE WHAT THEY!ARE. IS sonésod& WHO'

"HAS'BEEN CORVICTED LIABLE TO LIE? IS SOMEBODY wno'

SUBJECT TO GO BACK'TO JAIL LIABLE TO LIE? OF COURSE THEY

P
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ARE. OF COURSE THEY ARE.
AND WHAT ABOUT THIS LETTER? YOU' LL GET TO TAKE THIS
BACK WITH YOU TOO. YOU'VE GOT AN UNDATED LETTER TO
NOBODY THAT SAYS, I, MARY BATES, HEREBY WRITE THIS
STATEMENT ON MY OWN FREE WILL. I DO NOT WISH TO TESTIFY
AGRINST JAMES E. WISE. FIRST OF ALL, IT' § NOT TRUE. YOU
HEARD MARY BATES GET BACK ON THE STAND. “DID YOU WRITE
THIS LETTER?" “NO, I DID NOT." BUT EVEN IF SHE WROTE
THIS LETTER, EVEN IF SHE' D GOTTEN UP THERE AND SAID "YEP,
I WROTE IT." WHAT DOES IT MEAN? I HEREBY WRITE THIS.
STATEMENT ON MY OWN FREE WILL. I DO NOT WISH TO TESTIFY
AGAINST JAMES E. WISE. WELL, SHE DID TESTIFY. SO, EVEN
IF SHE DID WRITE THIS LETTER, SO WHAT? SHE TESTIFIED.
SHE DOESN' T SRY I MARY BATES HAVE MADE ALL THIS UP. THAT
JAMES WISE DID NOT ASSAULT ME. SHE CAN'T SAY THAT,
BECAUSE HE' S ALREADY PLED GUILTY IN MAGISTRATE' S COURT.
HE DID NOT BREAK INTO MY HOUSE. SHE HASN'T SAID THAT.
EVEN IF THIS WERE TRUE, EVEN IF IT WERE TRUE, AND IT S
NOT TRUE.
NOW, DOGGONE IT, ANY DEFENDANT HAS THE RIGHT TO COME
INTO THIS COURTROOM, AND ANY DEFENDANT CAN SAY I'M NOT
GUILTY. ANYBODY CAN DO THAT. THEY CAN SAY I'M NOT
GUILTY, AND THE STATE ~-- IT"S YOUR RESPONSIBILITY TO
PROVE THAT I'M GUILTY. YOU'VE GOT TO DO IT.  ANY

DEFENDANT CAN DO THAT, AND I SPENT TWENTY YEARS OF MY
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LIFE. MARING‘ SURE THAT ANY- DEFENDANT CAN DO THAT,

*

DEFENDING HIS RIGHT TO DO THAT.

NOW THE JUDGE, IS GOING TO TELL YOU WHAT REASONABLE
DOUBT 1IS. WE"‘VE' GOT TO PROVE.IT.. THE STATE HAS TO'PROVE'
IT BEYOND A REASONABLE DOUBT,‘ AND' HE' S 4GOING. TO DEFINE
THAT FOR YOU- KE' 8 GOING TO GIVE YOU THE DEFINITION.

NOW, REASONABi.E DOUB‘I‘ DOES NOT MEAN ONE HUNDRED PERCEN'I‘

'4

vou! DON’T HAVE +TO BE,: ALTHOUGH IN THIS CASE I DON'T SER o

HOW'ANYBODY COULD BE ANY OTHER THAN ONE HUNDRED pERcENT,,V

o ot . ‘r'

BUT}YOU DON'T HAVE 70 BE ONE HUNDRED PERCENT CONVINCED.
YOUMNEED TO" BE FIRMLY CONVINCED' THAT THIS DEFENDANT
COMMITTED THESE, CRIMES.

.,NOW,)WE'RE JUST ABOUT TO THE POINT, REMEMBER WHEN I
STARTED THIS&MORNING f TOLD YOU WHERE WE WERE GOING TO
BEGIN AND I TOLD YOU WHERE WE WERE,GOING AND HOW WE WERE
GOING. TO GET’THERE AND- THAT' S WHERE YOU' RE' GOING AND
you‘ﬁi ABOOT READY TO GO. AND WHAT DO YOU DO WHEN YOU
GET .BACK THERE?~ _WELL, YOU TAKE THIS. DEFINITION OF
REASONABLE;DOUET AND YOU APELY IT TO THE FACTS, AND
YOU’RE THE? FINDER OF FACTS. YOU APPLY IT TO THE-FACTS

'I‘H-AT HAVE»ﬁEENgGIVEN TO YOU TODAY THROUGH-THISZ EVIDENCE, -

AND. TI_;IS MORNING WHEN I --- WHEN I TALKED TO YOU:IN MY‘.

., 1 OPENING, I ASSURED YOU THAT WHATEVER DEFINITION THE JUDGB

X
GAVE YOu OF REASONABLE DOUBT, THAT YOU WOULDN' T HAVE AN&

+ 1

G

)
f
]
' 3 DIFFICULTY IN.FINDING THIS DEFENDANT GUILTY" BEYOND P&«, < »ﬁ }

;-i

f ;'

Lo
b N

Il .

L %

] v
A

“E

3. 1 f +. i,
. -t . . - . N o S ol L



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

159

REASONABLE DOUBT. I ASSURED THAT TO YOU THIS MORNING,
AND AS I SAY, AT THIS POINT, I GUARANTEE YOU. I
GUARANTEE YOU THAT WHEN YOU GO BACK INTO THAT
DELIBERATION ROOM THAT YOU'RE NOT GOING TO HAVE ANY
PROBLEM FINDING THIS DEFENDANT, JAMES WISE, GUILTY. I
GUARANTEE IT TO YOU TODAY, AND I GUARANTEE IT TO YOU
TOMORROW, AND I GUARANTEE IT TO YOU 'TIL THE COWS COME
HOME, THAT IF EVER THE szTE HAS PROVEN A CASE BEYOND A
REASONABLE DOUBT, IT'S THIS CASE, AND I'M ASKING YOU TO
GO BACK AND DO YOUR DUTY AND FIND THIS DEFENDANT GUILTY
OF BURGLARY IN THE FIRST DEGREE AND ESCAPE FROM CUSTODY.

I THANK YOU FOR YOUR TIME AND ATTENTION IN THIS
CASE. I APPRECIATE YOUR PATIENCE, AND NOW I ASK YOU TO
GO BACK AND DO YOUR DUTY AS THE JUDGE INSTRUCTS.

THANK YOU, VERY MUCH.-

J GE

BY THE COURT

MADAM FOREMAN, LADIES AND GENTLEMEN OF THE JURY,
IT'S NOW MY DUTY TO CHARGE You THE LAW IN THIS CASE.
IT' S ALWAYS GRATIFYING FOR JURORS TO SHOW AN INTELLIGENT
INTEREST IN THE EVIDENCE, BECAUSE THE LAW OF SOUTH
CAROLINA MAKES YOU AND YOU. ALONE THE SOLE JUDGES OF
FACTS, THE TRUTH OR UNTRUTH OF THE TESTIMONY. I'M NOT
ALLOWED TO INTIMATE TO YOU ANY OPINION THAT I HAVE ALONG

THAT LINE. THAT IS YOUR SPECIAL PROVINCE UNDER THE
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!

CONSTITUTION OFLOUR STATE, AND IF BY CHANCE YOU GATHER .

“c.n

ANY«‘INFERENCE WHATSOEVER FROM ANY REHAR.K THAT I MAKE AS

“u

TO THE I-‘ACTS, You wxm. DISREGARD THEM..

YOU's cm‘q BELIEVE 'ONE WITNESS , AGAINST ALL OR ALL
WITNESSES AGAINS‘I‘ ONE.. BELIEVE A iPORTIO.N‘ OF A WITNESS’
TESTIMQN\_! : DISBELIEVE ANOTHER pom-xon USING YOUR GOOD

.IUD@MENTQ;ND, COMMON-SENSE. YOU DON' T. LEAVE YOUR COMMON
I3 I3

SENSE AT HOME{WHEN YOU COME TO SERVE'ON' A JURY.
N é

. NOW, . THIS . DEFENDANT 'IS. ,INDICTED WITH TWO

INDICTMENTS. . TO THOSE INDId:I’MENT"S., * HE HAS PLED NOT

GUILTY..  .NOW' THESE' INDICTMENTS ARE NOT PROOF. THESE
mnrcmm&*smﬁ‘n ALLEGATIONS.  ONE INDICTMENT IS FOR

BIZTRGI..}'-&RY,‘:1 16- }.1—311, BURGLARY IN THE FIRST DEGREE =---~ "A

. »;'

PERSON IS GUIUI‘Y.'!OF ‘BURGLARY IN THE FIRST DEGREE IF THE
7
PERSON ENTERS A DWELLING WITHOUT CONSENT WITH INTENT TO

COMMIT A CRIME IN THE DWELLING 'AND EITHER WHEN EFFECTING
AN ENTRY OR IN-THERE "

NOW, IN THE BREAKING AND. ENTERING OF A DWELLING

I ‘¢ .

HOUSE. OFKANOTHER AN Tm-: NIGHTTIME WITH: INTENT TO COMMIT

A FELONY ATHEREIN WHETHER THE FELONY IS-COMMITTED OR NOT,

. v & '
1T I8 iAN OFFENSE AGAINST HABITATION NOT AGAINST PROPERTY{

a

ESSENTIAL EL S ARI". A BREAKING., IF A DOOR IS CRACKED

AND YOU' PUSH :['IJ OPEN, THAT' S A BREAKING, AND IF YOU STICK

l & \

YOUR HAND IN A WINDOW THAT' S A BREAKING. THE. ESSEN:I‘IAI: "

ELEMENTS ARE THERE’ 5 A BREAKING AND: ENTRY- OF A DWELLING
‘ i ;

f . i ey

cadl e [T 7 TV

) | | —"'3‘-1 [ o (--94-]—~-'rq -—1;- v : -

- —— o

>
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HOUSE OF ANOTHER IN THE NIGHTTIME WITH INTENT TO COMMIT
A FELONY THEREIN. NIGHTTIME WITHIN THE MEANING OF COMMON
LAW, THE DEFINITION OF BURGLARY MEANS THE PERIOD BETWEEN
SUNSET AND SUNRISE DURING THERE IS NOT ENOUGH DAYLIGHT TO
DISCERN A MAN' § FACE. THE TERM MAY BE OTHERWISE DEFINED
BY STATUTE. IN THE ABSENT AND CONTRARY, NIGHTTIME WITHIN
A DEFINITION OF BURGLARY IT WAS HELD THAT THE PERIOD FROM
SUNSET TO SUNRISE DURING WHICH THERE IS NOT DAYLIGHT
ENOUGH FOR WHICH TO DISCERN A MAN'S FACE, ALTHOUGH UNDER
STATUTE NIGHTTIME MAY BE OTHERWISE DEFINED.

NOW, ESCAPE, SECTION 24-13-410 --- ESCAPE AND
ATTEMPTED ESCAPE FROM PRISON OR POSSESSION OF WEAPONS
THEREOF. "IT SHALL BE UNLAWFUL FOR ANY PERSON BEING
LAWFULLY CONFINED IN ANY PRISON OR UPON THE. PUBLIC WORKS
OF ANY COUNTY OR WHILE IN THE CUSTODY OF ANY

SUPERINTENDENT, GUARD OR OFFICER TO ESCAPE, TO ATTEMPT TO

‘ESCAPE OR TO HAVE IT IN HIS MIND TO ESCAPE OR DOES

ESCAPE, IS GUILTY OF ESCAPING IF HE'S IN THE CUSTODY OF
AN OFFICER."

NOW, AS I SAID, THE STATE HAS CHARGED THIS DEFENDANT
IN THESE INDICTMENTS WITH --- HAS CHARGED IN THESE TWO
INDICTMENTS FOR THESE TWO CRIMES WHICH IS BURGLARY AND
ESCAPE. NOW, WHEN THE STATE CHARGES SOMEONE, THE BURDEN
OF PROOF IS UPON THE STATE TO PROVE THE GUILT OF THE

ACCUSED BEYOND A REASONABLE DOUBT BEFORE THERE CAN BE A

163
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i.; kD 1 CONVICTION:: THE‘DE}FFILIEANT IN'THIS CASE AS IN ALL CASES
i 2 IS 'PREST{'MED Eo. BE'%WOCEMe THAT PRESUMPTION or
? 3 INNQCCENCE’CONTINUES THROUGHOUT; THE ENTIRE: TRIAL UNLESS. '
s 4 AND IUNTID;.IT IS REMOVBD BY EVIDENCE SATISFYING EACH or |
: 5 YOU OF: Gtzi“LT ?Eyorfn a REASONABLE DOUBT. . ‘
! 6 ' Now,. THE;TERM REASONABLE, DOUBT MEANS WHAT THE WORDS
7 IMPI':;“, Ng’f.‘ A}{ tno:mw _NOT A FANCIFUL DOUBT, BUT A
8 REASONABLE DquT Is 'I'Hf RKIND OF DOUBT THAT WOULD CAUSE A
9 . REASONABL‘%.‘}:;P%I}S‘O‘{( TO. HESITATE TO .ACT; AND YOU ARE THE
‘ 10 . SOLE ‘JUDEE‘S'{)F: ‘FAC‘I‘S,,'THE CREDIBILITY, OF THE WITNESSES,
11 THE BELIEVEEﬁ.ITY OF THE WI’I‘NESSES. AS I'VE SAID, YOU
12 CAN - BELIE\.{E; ‘:\pon*rxou OF A' WITNESS' TESTIMONY AND
13 'DISBEI.IEVZ:Ei, %NOTHER“; PORTION. YOU® MAY DISBELIEVE A :
14 m-m‘sss: < $;s$£uqm JIN n-s ENTIRETY ., PROVIDED THERE' S A
15 SOUND. REASON’ AND DIRECTION FOR SO nomc. YOU JUST CANNOT
16 DO T}E;L'I‘.r A_g_gi;rlgmim BUT USING YOUR GOOD JUDGMENT ‘' AND-
17 COMMON SEN“SE A
18 , gNow THE'RE ARE. TWO FORMS OF VERDICT IN EACH
19 -INDICTMEN'I‘ A 'THE_MANNER 1IN wmcx I GIVE THEM TO YOU HAS
20 NO’THI.IiG @TEO%EI& Fo DO, WITH' MY FEELINGS., IT § JUs{r : T
21 . THAT !I ﬂszf 'ro .GIVE THEM TO YOU. 3] et
22 ' MADAM FOR‘EMAN IN THE RIGHT HAND CORNER, YOUR LEFT
b 23 HAND CORNER' IS PRINTED THE WORD *VERDICT' ., VE;DiéT 'c':om:s
g 24 FROM‘A LASEIN PHRASE WHICH MEANS. TO SPEAK THE» 'I;RUTH. N
o .25, WHATEVfR YOURs YERDICT IS IT MUST BE . UNANIMOUS.,".QI%-,; l i
‘o W3 "; «"; ."‘; _:,'4‘ "'! E
r. L R P
vy |
i_:ﬁé!u 164 t, Cad Lbo
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TWELVE MUST AGREE. ONE FORM OF VERDICT WOULD BE GUILTY.
THE OTHER FORM OF VERDICT WOULD BE NOT GUILTY ON EACH
INDICTMENT.

ANYTHING FURTHER FROM THE STATE?

MR. PEACE: YOUR HONOR, MAY WE APPROACH?

THE COURT: YES, SIR.

(A BENCH CONFERENCE WAS HELD AT THIS TIME IN THE
PRESENCE OF THE JURY BUT OUTSIDE THE HEARING OF THE
JURY. )

' THE COURT: WELL, IF I DIDN'T COVER THIS, I WILL
COVER IT. THE DEFENDANT MUST HAVE AN INTENT TO COMMIT A
CRIME. HE DOES NOT HAVE TO COMMIT IT. THERE HAS TO BE
AN INTENT TO COMMIT A CRiME'THEREIN IN BURGLARY.

SO, WHATEVER YOUR VERDICT IS, WRITE IT OUT AND SIGN

YOUR NAME AS FOREMAN. I'LL ASK THE THIRTEENTH JUROR TO

~ REMAIN SEATED. THE OTHER JURORS CAN GO OUT AND BEGIN

DELIBERATION.

(JURY TO JURY ROOM.)

THE COURT: THIRTEENTH JUROR, YOU CAN STAY WITH US
AS LONG AS YOU LIKE, OR YOU CAN LEAVE AND BE BACK AT TEN
0’ CLOCK IN THE MORNING.

{(JURY TQ COURTROOM.)

MADAM CLERK: MADAM FORELADY, HAVE YOU REACHED A
VERDICT?

MADAM FORELADY: YES, WE HAVE.
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VERDICT \

MADAM CLERK: INDIC?MEN% NUMBER 98-GS<36-402, THE
STATE V. JAMES EDWARD WISE, INDICTMENT FOR BURGLARY.
VERDICT OF &HE JURY IS GUILTY, SIGNED SHARON BOYCE,
FOREMAN.. | \

97-GS-36-480, THE STATE V. JAMES EDWARD WISE,
INDICTMENT FOR ESCAPING CUSTODY OF AN OFFICER.  THE
VERDICT OF ﬁhz JURY IS GUILTY, SIGNED SHARON' BOYCE,
FOREMAN. } |

MADAM, FORELADY, LADIES AND GENTLEMEN, IS THIS YOUR
VERDICT? IF 50, PLEASE INDICATE BY RAISING YOUR RIGHT
HAND.

(ALL ANSWERED IN THE AFFIRMATIVE.)

THE%éOQRTr OKAY. COME AROUND.

MR. GRIFFITH: YOUR HONOR, I'D LIKE THE JURY POLLED,
PLEASE.

THE COURT: POLL THE JURY. |

MADAM CLERK: Msuszﬁé-op_rﬂz JURY, AS I ASK YOU THE
QUESTION IF .THIS WAS YOUR VERDICT AND IS IT STILL YOUR

VERDICT; PLE@FQ.IND;CATE YOUR ANSWER.

KIM BARTELLE, WAS THIS YOUR VERDICT AND IS IT STILL" T
YOUR VERDICT?! 4 B N
¢ oo
JUROR: YES. AL

]
t
3
- Lyl " f\ .
¢
!
3

MADAM CLERK: PLEASE RAISE YOUR HAND AS T CALL YOUR:,

el

NAME. REBECCA PITTS, WAS THIS YOUR VERDICT AND*Is IT ' '
. . ..“ ‘.

N I
)
B
.

.

166
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STILL YOUR VERDICT?

AND

JUROR: YES,
MADAM CLERK: SHARON BOYCE, WAS THIS YOUR VERDICT
IS IT STILL YOUR VERDICT?

JUROR: YES,

MADAM CLERK: RICHARD JOHNSON, WAS THIS YOUR VERDICT
IS IT STILL YOUR VERDICT?

JUROR: YES.

MADAM CLERK: RICHARD BOWERS, WAS THIS YOUR VERDICT

IS IT STILL YOUR VERDICT?

JUROR: YES.
MADAM CLERK: STEPHANIE NANCE, WAS THIS YOUR VERDICT
IS IT STILL YOUR VERDICT? o

JUROR: YES.

MADAM CLERK: RONALD CURRY, WAS THIS YOUR VERDICT
1S IT STILL YOUR VERDICT?

JUROR: VYES.

MADAM CLERK: KEITH LEOPARD, WAS THIS YOUR VERDICT
IS IT STILL YOUR VERDICT?

JUROR: YES.

MADAM CLERK: ANDREA  DEWALT, WAS THIS YOUR VERDICT
1S IT STILL YOUR VERDICT?

JUROR: YES.

MADAM CLERK: VICKIE HENDRIX, WAS THIS YOUR VERDICT

IS IT STILL YOUR VERDICT?

167
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JUROR: ' YES.
'MADAM CLERKE
Is IT. sTILL.youn
' . JUROR: yzs.

.MADAM. CLERK'

DtISrIT STILL YOUR VERDICT?

t
" JUROR} {xEs.
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PEGGY SHULL,; WAS THIS YOUR VERDICT AND

VERDICT?

LATICHUS DAVIS, WAS THIS YOUR VERDICT o

YES, SIR?

‘ 'MR.. GRIFFITH‘ YOUR HONOR, AT THIS TIME, I'D LIKE TO

g

REN%F MY MOTION FGR DIRECTED VERDICT OF NOT GUILTY AND

ALSO JUDGM%NT NOTWITHSTANDING THE VERDICT OF NOT GUILTY,

BASED UPON’THE.SAME‘REAQONING AS, IN CASE LAW WE OUTLINED

PRETRIAL DURINGITHE STATE’S CASE AND AT THE END OF THIS

TRIAL BEFORE THE JUR! WAS —--- THE CASE WAS SUBMITTED TO

THE JURY. -«

tTHE COURT'

HIS RECORD

I OVERRULE THOSE OBJECTIONS.

TELL, ME

MR PEACE:c YOUR.HONOR, FIRST OF ALL, THE DEFENDANT,

JAMES EDWARD WISE WAS NOTIFIED THAT BEING CONVICTED Of

T qv-‘-"

THE BURGLARY FIRST OFFENSE SUBJECTS HIM TO LIFE WITHOUT i

PAROLE
gaE COURT:

MR. PEACE:

L

CAROLINA STATUTE 17~2s-45(ﬂ)

YES; SIR.

. .
WOOLSTON, DEPUTY SOLICITOR IN OUR. OFFICE.

R
4
FRIEVEEY WYY

168
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THE COURT: YES, SIR.

MR. PEACE: YOUR HONOR, THE DEFENDANT' S RECORD,
SEPTEMBER 24, 1997, HE HAD A CHARGE OF SEXUAL ASSAULT,
SECOND DEGREE. HE RECEIVED A Y.O.A. SENTENCE FOR THAT.

MR. GRIFFITH: '77 OR '97?

MR. PEACE: '77.

MR. GRIFFITH: YOU SAID ' 97.

MR. PEACE: 1977, SEPTEMBER, 1577.

THE COURT: YES, SIR.

MR. PEACE: IN' MARCH OF 1985, HE HAD A CHARGE OF
ASSAULT AND BATTERY WITH INTENT TO KILL, RECEIVED SEVEN
YEARS CONFINEMENT ON THAT PARTICULAR CHARGE. 1IN MAY OF
1985, THERE IS AN ASSAULT ON A POLICEMAN WHILE RESISTING
ARREST. HE RECEIVED TWO YEARS CONCURRENT ON THAT
PARTICULAR CHARGE. MAY OF 1990, HE HAD AN ASSAULT.AND
BATTERY, ATTEMPTED BURGLARY THIRD DEGREE, AND HE RECEIVED
ONE YEAR SUSPENDED TO ONE YEAR PROBATION ON THAT CHARGE.
THAT' § THE RECORD, YOUR HONOR.

THE COURT: YES, SIR.

MR, GRIFFITH: YOUR HONOR, HE' D LIKE TO MAKE, HAVE
HIM UP HERE, STANDING HERE ~-~

THE COURT: HE CAN COME AROUND. I'VE GOT TO WAIT
'TIL THEY FIX IT. Y' ALL GOT THE SENTENCE SHEET?

(bxscussxon WITH CLERK AND JUDGE)

THE COURT: THERE WASN'T BUT TWO INDICTMENTS.

169
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MR. PEACE: YOUR HONOR, IF I COULD, I'LL HAND YOU

THE'ATWO INDICTMENTS -

N

FURS THE COUR’I‘. ] YEAH HERE THEY ARE. ‘ '

MR. PEACE: -~= OF THE PREVIOUS CONVICTIONS TO GO A

> ; A
ALONG WITH THE LETTER OF THE NOTICE OF LIFE WITHOUT ; c

PAROLE. i A
’ . ' . ‘ N r

THE COUR’P: YEAH, WELL, HERE PUT A SENTENCE. SHEE'!.' .

v 1 : R L . .

AND. ALL TH%T“ . MR, CRIFFITH, YOUY GOT THIS LETTER- ON ! .

. - " ' ' "t } ".:

. . . L . BT

AUGUST 17, 1998. DID YOU READ IT TO THE DEFENDANT? .
B . . - ]

'MR., GRIFFITH‘ YOUR HONOR, I GOT A LETTER FROM MR. ?

o i

i}
IN. 'I‘HERE "‘somwnﬂnx.

3?'1'1-13 COURT. YEAH You READ IT TO THE DEFENDANT?
.+ MR. GRIFFITH . OH, YES, SIR, YOUR HONOR. WE WENT
OVER' THIS [THING IN GREAT DETAIL. JUDGE, 'ONE OF THE

OFFEN"SES THEY ALLUDE TO IN 1977, I BE’LIEVE THAT MR. WISE

“WAS 16 OR ,.1,7, 'yms OLD. = I'M °NOT 'SURE WHICH, BUT IT

 HAPPENED IN 1977. HE'S ONLY 38 YEARS OLD RIGHT NOW. I'M

NOT fRYING T0' BELITTLE ANY OF.THAT THAT ENGAGED. A CHILD
WITH'A MINOR CHARGE, BUT HE WAS BUT A TEENAGER AT THAT
TIME. 3 TG 'oF ' THE ciARGES, THE ~BURGLARY THIRD DEGREE IS ii
NOT A" SERIOUS 'OFFENSE AS OUTLINED, BY THE STAT.UTE AND' i
ALLUDED' TO BY:MR. PEACE, BUT THE ASSAULT WITH. IN'I‘EN'_JZ‘TO. 3 g
KILL HERE IN,1990, WE WOULD CONCEDE THAT AS A MOsT T

SERI.OI{"S OFFENSE.
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MR. PEACE: YOUR HONOR, I'M SORRY. I APOLOGIZE TO
THE COURT. THIS COPY WAS HARD TO READ. THERE IS ALSO

1991, POINTING AND PRESENTING AND ASSAULT WITH INTENT TO

KILL.
THE COURT: ALL RIGHT.
SENTENCE
B COUR

ALL RIGHT. CASE NUMBER GS-97-36-402, THE SENTENCE
OF THE CQURT IS YOU, JAMES EDWARD WISE, BE COMMITTED TO
TRE SOUTH CAROLINA ﬁEPARTMENT OF CORRECTIONS FOR THE
PERIOD OF YOUR NATURAL LIFE.

CASE NUMBER 480, THE SENTENCE OF THE COURT IS SIX

MONTHS CONCURRENT.

MR. PEACE: YOUR HONOR, JUST FOR THE RECORD IS THAT .
LIFE WITHOUT PAROLE ON THE BURGLARY FIRST?

THE COURT: THAT'S WHAT I WOULD THINK. WHAT THE
STATUTE SAYS, YES, SIR.

MR. PEACE: YES, SIR. THANK YOU, YOUR HONOR.

THE COURT: ABOUT THREE YEARS FROM NOW, WE'LL FIND
QUT IF WE'RE RIGHT OR NOT.

MR. PEACE: WE WOULD ASK TO SUBSTITUTE A PHOTOGRAPH
OF THE PIG, THE CERAMIC PIG ENTERED ' INTO EVIDENCE AS
STATE' S EXHIBIT TWELVE, AND RETURN THE CERAMIC PIG TO MS.
BATES.

THE COURT: ALL RIGHT. TELL HER TO SAVE IT IF THEY
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HAVE APPEAL S0- ===
MR.. GRIFFITH: I DON'T MIND IF SHE LOSES IT.

. THE: 'COURT: ORAY. LET'S SEE IT. THAT S PRETTY
GOOD. I GIVE MY BOY A PIG EVERY. CHRISTMAS. THAT;S%A
GOOD,ONE. LET' S DO THAT. :

MR.. PEACE: OKAY, I'LL PREPARE AN ORDER FOR YOUR
SIGNATURQ, I' LL DO THAT.
THE COURT: YEAH, YEAH.

k*%**END OF TRANSCRIPTW#i k&

*
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY

I, THE UNDERSIGNED, SUZIE H. NICHOLS, OFFICIAL
COURT REPORTFR FOR THE EIGHTH JUDICIAL CIRCUIT OF THE
STATE OF SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE
FOREGOING IS A TRUE, ACCURATE AND COMPLETE TRANSCRIPT OF
RECORD OF ALL THE PROCEEDINGS HAD AND EVIDENCE INTRODUCED
IN THE TRIAL, RELATIVE. TO APPEAL, IN THE CRIMINAL COURT
FOR NEWBERRY COUNTY, SOUTH CAROLINA, ON THE EIGHTH DAY OF
OCTOBER, 1998. |

I DO FURTHER CERTIFY THAT I AM NEITHER OF KIN,

COUNSEL OR INTEREST TO ANY PARTY HERETO.

Supp A Tphels)

SUZIE H. NICHOLS

MY COMMISSION EXPIRES: 3/13/2000
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THE STATE OF SOUTH CAROLINA
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Todd Johnson

COQURT OF GENERAL SESSIONS

August Term, 1998

WARRANT NUMBERS ~ Indictmeiit # 986836‘ 4 02
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. THE STATE

Vs
JAMES EDWARD WISE

L DA, T

P’oreman of4fie Grand Jury }
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VERD{CT ' BURGLARY, 16-11- BII(A}(I)(a)(b)(c)(d)(B) -t
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THE STATE OF SOUTH CAROLINA socrverror . L709

COUNTY OF NEWBERRY
BURGLARY, 16-11-311{A)(1)(a)(b)}c)(dX3)

At a Court of General Sessions, convened on the Ird day of August, 1998, the Grand Jurors of Newberry
County present upon their oath:

COUNT ONE

That JAMES EDWARD WISE, did in Newberry County, state aforesaid, on or about the 15th day of July,
1997, wilfully and unlawfully enter a dwelling without consent and with intent to commit a crime therein, when in
effecting entry or while in immediate {light therefrom, he or another participant in the crime; was armed with a
deadly weapon or explosive; or caused physical injury to a person who was not a participant in the crime; or used
or threatened the use of a dangcrous instrument; or displayed what was or appesared to be a knife, pistol, revolver,
rifle, shotgun, machine .gu,n or other firearm, or the entering or remaining occurred in the nighttime, the said

_ dwelling being owned and/or occupied by Mary Bates, in violation of Section 16-11-311 of the South Carolina

Code of Laws, 1976, as amended : ‘

e . -

Against the ];eace and dignity of the State, and contrary to the statute in such cases made and

provided.

Salicitar
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THE STATE OF SOUTH CAROLINA INDICTMENT FOR c1s

COUNTY OF NEWBERRY . 4
BURGLARY, 16-11-311(A}(1)(8)(b)(e)(d)(3)

Ata Couft of General Sessions, convened on the 3rd day of August, 1998, the Grand Jurors of Newberry
County present upon their oath:

COUNT ONE

That JAMES EDWARD WISE, did in Newberry County, state afaresaid, on or about the 15th day of July,
1997, wilfully and unlawfully enter a dwelling without consent and with intent to commil a crime therein, when in
effecting entry or while in immediate flight therefrom, he or another participant in the crime; was ermed with a
deadly wezpon or explosive; or caused physical injury to H~pClSOIl who was not a participant in the crime; or used,
or threatened the use og dangcrous instrument; or dispiayed what was or appeared to be a knife, pistol, revolver,
rifle, shotgun, machincf.éjm or othér firearm, or the entering or remaining occwurred in the nighttime, the said
dwelling being owned ﬁ‘g)d/or occupied by Mary Bates, in violation of Section 16-11-311 of the South Carolina
Code of Laws, 1976, as amended

Agalnst the peace and dignity of the State, and contrary to the statute in such cases made and

provided.

aned . Solleitay
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CERTIFICATE OF COUNSEL FOR APPELLANT
ey .
Counsel fot aﬁﬁéllan_t certifies that this Record on Appeal contains ail material proposed to
B ® -~ ; 3

be included by any of the pa:hes and ot any other material,
£ .t
N a

November 10th, 1599

LA /L"f/
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. worms  2000CP36-370 ,

STATE OF SOUTH CAROLINA ¢
Name of Respondeat.

CHARLIE CONDON

STATE OF SOUTH CAROLINA ) -
: ‘ _*y) . INTHE COURT OF COMMON PLEAS
COUNTY OF _NEWBRRRY ) _ _ .
JAMES EDWARD WISE#250411 ) n-:.-_ S ‘:
Full name and prison number ) M @
(if any) of Applicant, - ) = g

) -

Ve ) APPLICATIONFOR < 7 | =
) o = 5
)  POST-CONVICTION B
. ) . ' _:3:” 1y -

) ' o 2

)

)

J

Instructions - Read Carcfullg :

In order for this application to receive consideration by the Court, it shall be in writing
(legibly handwritten or type-written), signed by the applicant and verified (notarized), and
it shall set forth in concise form the answers 10 each-applicable question. If necessary,
applicant may furnish his answer 10 a particular question on the reverse side of the page
or on an additional page. Applicant shall make it clear 1o which question any such
contnued answer refers. T N ‘ : »

" Since every application must be sworn to under oath, any false statement of 2 material
fact therein may serve as the basis of prosecution and conviction for perjury. Applicants
should, therefore, exercise care to assure that all answers are wrue and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at
the back os the form) setting forth information which establishes that applicant will be

unable to pay the fees and costs of the proceedings. When the application is completed,

the griginal shall be mailed to the Clerk of Court for the County in which applicant was

convicted. » : .

1. Place of detention
BENNETTSVILLE, SQUTH CAROLINA, 29512-5202

EVANS CORRECTIONAL INSTITUTION, P.0.B0OX,29512-02

2. Name and location of Court which imposed sentence _COURT OF GERFRAL SESSIONS
NEWBERRY SOUTH CARQLINA :

> . .
3. The indictment number or numbers (if known) upon which and the offense or
offenses for which sentence was imposed: ’ '

(a) _98-GS-36-402 (Burglary)

(b) 97-GS-36-480 (Esceping custody of officer.)

4+

(c). :

SCRCP APP-25 -~
179
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e
4. The date uprm ‘whxch sentence was 1mpos=d and.the terms of the sentence A
dl 4 .
(8). October 8 1998 (lLife w1thout«parole) t
1
() October‘ 8‘1998 (s1x monthd concur-r-enc) -
: 0,,_- ‘.‘,_u»' ‘Q :3,'.
(c) . ST

S
K] ] ° {
e

[ 4
5. Check whcthcr aﬁndmg of guxlry was made ‘
(a) aftera, ph,a of. gmlty

(b) after, a plea of not. gul.lty

- Not Guilty
)

() afier a plea of nolo comendere

is "-

] (.‘g‘ -

S YF‘.S“-

A
Y 5

6. Dxd you appcal from e Judgmem of convxcuon or the imposition of sentence?

220 I
L
' V

H

7. If you a.nswercd yes" ' (6) hsz
e L4 Y
(a) the namc of cach Court to which you appca.[cd‘

South‘Carolina Court of @Epeals
E vy -u“,.-vvl‘y , r
i, » b e
i [ 35 T - l“.r‘ 3
iii, ok

(b) the result'i m éach such Court 1o Wthﬁ you appealed:

‘v
H;_,,L

L e “180

e & - - ‘ ‘- .I oy
. : . (. !
i, ..App_eals denied - T ?1
il v . ‘ 1%
AR A A T T
(c) the datc of cach such rcsulzi ‘ w,, ¢t
“ AR S 4
k. Apru 25 2000 _ R \ |
o . k1 H g B 1 R ) Vo
o oovvr . R ,
. “‘E.‘p ;‘ ?‘1 C . 5 - { : "
‘4
LA
e
b3

%
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...
KB lc

(d) 1fknown citations ofany written opuuon ororders cmercd pursuam 1o such resuﬁr

1. __Unknown

1.

ii.

8. If you answered “no” to (6), state your reasons for not so appealing:

(a) N/a
(b) N/A
(e) N/A

9. State concisely the grounds on which you base your alleg :uion that you are being
held in custody unlawfully:

(a) (INEFFECTIVE ASSISTANCE OF COUNSEL)

(b)
ON

10. State concisely and in the same’ order the facts which support each’of the grounds
set out in (9): .

(a)
(b)
() |
11, Prior té this application have you filed Qim respect to this conviction

{a) any petition in a State Court under South Carolina Law? _ NO

(b) any petitions in State or cheml Courts for habeas corpus or post-convictions
relici? NQ

(c) any petitions in the United States Supreme Court for certiorari 0Lher than
petitions, ifany, alreadyspecified in (? ___NO "

2(d) any other petitions, motions or applications in this or any other. Court?
NO

12. If you answered “yes” to any part of (11), list with respect to each petition, motion
or application: .

o

SCRCP.APP-27 .
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AL ‘ IS L !

O ‘A) e :;pccmc natux hereof: \ 18 0 '
“ B
: ¢ i, N/A
..  N/A
< L\- / !
iii. N/A -
IV. k: N/t\ i \ :
(b)-the nnrnc and locauon afthe Court in whxch cach was filed; ,
1 . ,
’ i. :,‘N_/A R
i N/A
. ‘s M - #
iii\ »N/‘\ N :
) e b . :
iv. M/AJ-‘- 2
© !he dxsposmon thcreof ‘ :
s N/A 2
. o MrAc Y
" iii.‘ ‘Al"N/Av » . . -
B - ¥
: .’ i
{ vl N/ A <
: f t \,—ttfi ] )?" - ?“" !
) (d) the data of cach such dxsposmon.
] L4
.I!." i- N.Y’A' . S '.b.‘-*‘
.o N “ .
‘ bt N/& L)
PR Ol Y Cow
)i. _ N/AM
iv.  N/A: e .
(e) if known, citations ofany written opmmns or orders entered pursuant to each
such dxspnsman.
. 3 . %
i. N/A l' '__, ) . : ‘\
Py Y .. . W .
1 * ¢ B L] *
i N/ZA A : h ! . g bl
.... N/A . N . \-- , . :i; ':.. “;{,— .
. . P RN
v, © N/A TR
. L} " * ) .', "* ‘ ¢
¢ Al B
i 4 . -8 :- N ‘k N
t . ‘l?‘ I": R
ST R
! SCRCPAPP-28 Vi
s o ot T
.;‘ f ' "7-“ ‘. 3
} ¥ " )
; lfl -i L4
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. State or Yederal, inar  etition, wotion or application wi. . you have filed?

181

NO

| 14. If you nnswered “yes” 10 (13), identify:

(a) which grounds have 5een presented:

i. N/A
i, N/4
i, N/A

(b) the proceedings in which each ground was raised:

'i, N/A -
ii. N/A
iit. N/A.

15. If any ground set forth in'(9).has not previousty been presenied to any Court,
State or Federal, set forth the ground and suate concisely the reasons why such ground
has not previously been presenied:
(a) First time filing for relief
"(b) | |
{c)

16. Were you represented by an attorney at any time during the course of’

(2) your arraignment and plea? YES

(b) your trial, if any? YES

(c) your sentencing? . YRS

(d) your appeal, if any, from the judgment of conviction ar the imposition of '
sentence? YES

. (e) preparation, presentation or cons'xdcration'gfnnypetitions, motions or
applications with respect to thisconviction;, which you filed? MOy

17. If you answered “yes” to one or mare parts of (16), List:

-

SCRCP APP-29

183

“a



1,

PR
- S———— e s 1 8 2 b
. (aythe nameand z  cess of cach attorney who represented you: .

' i EUGENE GRIFFITH, ESQ. o

NEWBERRY SQUTH CAROLINA

ii. _ROBERT M. PACH%K
ASSI‘JTANT APPFLLATI" DE‘F‘FNDF‘R
EE K

L eed ~ . ¥ N -
! . > . . . - £

(b) the proczedings at which each such attomey represented you:
b o ! '

i. TRIAL - +
«* i APPFAL
T
iii, R ..
s

18. Suate clearly thc rehcf you seek in ﬁlmo this application. .
NER. ‘I‘RIAL"‘ .'","’ ’

-
)

PRPULIN
.

#* »
19. Are you now under semcncc from any other court that you have not challenged?

.\

L4 T 3
s
t

STATE OF SOUTH CAROLINA ) ,
i TRy VERI'FIC:}TION

L 4

2 , being duly sworii upon my oath, depose and

1 have subseribed to :hc forc;_,omg ap_phcnuon' that 1 know the contents thereof;
t includes everyiground Raown (0 mé jor vacating, setiihg aside or correcting the,
conviction and séntence attackéd i this apphcnuon, and that th:. mattérs and aliegations

therein sec forth are u’uc. ,#,»‘. t ' - !

SWORN to and s%fsc.gb i . " :
before me thi A . L V.o
day A o -'E
Uﬁ/“é\-—' Lr.s.) R
NotaryPubhc I
My Commission Expucs- & q"’&'é ~2007 . el
~ ¢
) ‘. . 1 :u;,& : {,:

. . « L -
b 4 ¥y 6
SCRCP APP-30 e Yo
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APPLICATION TO PROQCEED WITHOUT PREPAYMENT
OF COS’Ts AND ATFIDAVIT
IN SUPPORT THEREOF

1, LA R hercby apply for feave 10 proceed in this action
hout prepayment of [ees or casts or, security therefor, In support of my application I declure
{inder penalty of perjury that the following facts are true:

(1) I am the applicant in this action and ! belicve'l am entitled to redress.

(2) Because of my poverty ] am unable to pay the costs of said proceeding or give security

therefor. - ,
‘ i k. Mm .
‘ . Applicaat
SWORN or affumed to and subscribed before me this

;;ﬂm\yof 941%,43\ F?Z‘)da
NOTARY PUELIC

D€ ~06 2209

My Commission Expires:

185
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o :
*. IN THE COURT OF COMMON: PLEAS
| FOR NEWBERIY COUNTY
J:.z . .
A , APPLICATION FOR POST CONVICTION RELIEF ’
!" .
. JAMES EDWARD: RISE#250411
. PETITIONER,
. -VS~
L 17*. e
‘- f* N . |
-~ THE STATE OF SQUTH_CAROLINA ‘
4 7 N A
1 *. CHARLIE CONDON: ATTORNEY GENERAL
\ ! N N - |
“ RESPONDENT,

i‘: i i ‘; :
‘.““j-, APPLICATIOS!:ZB?‘OL']G}” F"URSUANT TO 5.C. CODE ANN:§17-27-20

. THROUCH §17+27+120°

SUBMITTED -THIS 7S~ pAY OF

.~ ‘IJ

e 186

SUBMITTED BY,

(4

'EVANS CORR. INST.
P.O. BOX, 29512-02
BENNETTGVILLE S.C.

AMES EDWARD WISEA250%11

29512-5202
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"ISSUES PREbENTED"
ISSUE (A) bid@ the Court lack subiject matter jurisdiction to_put Petiti

on trial for First Dggree Burglary, in light of the fact that Petitlon

had already plead gu1lty to assault and battery, arising out ‘of “the i?

.offense, thus v;olatlng Petitioner's rights to be protected agaxnst Do

Jeapardy? )

ISSUE (B} Was counsel ineffective for failure to ask the Court to hold
Prelimindry Hearing,<§here such Hearing had been reguested by, Peritiont

3

ISSUE (C) Was counsel ineffective for failure to conduct a through inve

igation of the factsﬂsﬁrfounding the charges‘égainét Petitionexr and the

possible defenses? .

ISSUE (D) Was counsel ineffective for fsiluxe to investigate the facts

the case and prepare!éﬁ adequate defense?
4\ - !
ISSUE (E} HWas counsel‘ineffective for failure to subpoena Investigator

Edward Salazar, who' was a materlal witness, and who could have p0551blx

glven testlmonx,in support of* hlS clients version af events?
b fi‘;' .

ISSUE (F) Was counsel ineffective for failure to ask the Court for a

continuence un{il the wifneSS.became avaiiagle?

7

ISSUE (G) Was counsel ineffective for failure to object to the admissibi

of evidence that was presented bz‘the prosecution to prove a fact of the

case, when thls evidence’ had not béen held in police custody prier to

trial, and\was not admitted to SLED for fingerp#inting, or other types

of testing to tie it to the crime scene?
. N '

Al

4
ISSUE (H) Was_counsel lneffectlve for failing to have the state establzs

a chain of custady as to? eVldence that was introduced during trlal? 1 3

\ R v -t

. . . <
" : -,

. , : . : : {
ISSUE (I) Was counsel ineffective for pursuing a line of gquestioning tha

was highly;prejuﬁiciaiixo the defense, and.destroyed his ciiénts charter:

in the eyes of the jury? e
o N oy .
. R

1
.

N .
S -

(5} s ."<' ’
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"ISSUES PRESENTED" 189

ISSUE (J) Was counsel ineffective for failure to object-to hearsay

testimony from the witness stand?

ISSUE (K} Was counsel ineffective for fajlure to ask the Court to charge

the lesser included offense of Statutory Criminal Trespass, since all
the required elements of this offense were presented during the trial fc,

First Degree. Butglary?

ISSUE (L) Was counsel ineffective for failure to object to the reading o
the Indictments to the jury that related to pricr crimes, and the enteri
of these indictment intg evidence for the jury to view during delderatio

197
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L 1190

IN THE STATE OF SOUTH CAROLINA
COUNTY OF NEWBERRY
b .

IN FHE COURT OF COMMON PLEAS

* ¢

‘ JAMFS EDWARD WISE#ZSOQII
B -o,..} 1]
Y 'MPET._I’I'IONER

L] . i

R C ‘VS“,

-
.
]
'l
3 1,
+

. TBE s'rm oF soum czmoum
' - A'I‘TORNEY GENERAL cnam,m' CONDON

L Y

-.July 15, 1997 and charged with Burglary lst degree,

’

CASE NUMBER: -t

" APPLICATION FOR POST CONVICTIN
RELIEF BROUGHT PURSUANT TO:

S.C.CODE ANN:§17-27—20.THROUGH

)
§17-27-120
i ! R .‘;:
1 . 7 RESPONDEN‘!‘ A
P ~ ‘-‘j V-t-""'. —
1 e ™ . < ]
|"‘ ' '4. T ! b‘
} ';‘ ’QQ Now Comes Petitioner Jumes Edward Wise, pro-se, zeeking
::.t ] ! :
7 peltee- In thia Court f’rom Conatitutional violation that occurred
{} during.'his tﬁ;gl..ThiaLCqurt tas jurisdiction tao hear this complaint
Ygfk purauapa to Sdﬁth Qéboliha‘Codé»Anni§l7—27-20 thirough §17-27-120
A - ¢ - -~
'* Petitioner‘alleges in this PCR Application that hig prights
\,
L proctected by the Fifth Sixth, and Fourteenth Amendment to the Unitad
States Constitution were violated at his trial. That Petitioner State-
ment of Facts, eltotionsgor authorities, and argunent presented will .
<
‘. Justify this Court Granting the requested reliel sought in. this Petitiot
¢ (That being that‘Petigioner be Grantaed a New Trial.. f; T ?l
\ - » r.‘.-' r
1! .’:I . ‘ & t.; o
§L . ' oo "fQﬁ .
b . vy "STATEMENT OF FACTS" . L9, 4
\ ) RN
-« '?
. Petitioner was. arrested i’ Newberry County, South Carolina, on
t

Agsault,. & Battery,&

‘ L
¢ Malic Injury to property. and Egcape, at which time he was piaced in i
b
Ef the County Jail' ﬁhgpg’he ,remained until trial on October 8 1998 Cy
. . . :‘: T .‘ '!, 192 : . '_.‘_.‘.-o—-—“"—"

s '\t .‘ l- . (7) S
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During this time, Petitioner was {icrst appointed Mr.William
L. Pyatt to repreéent him at trial, due to a conflict of interest
counsel asked to be relieved as counsel, that request wau granted and
Petitioner was appointed Mr.Harry T. Heizer Jr. to represent him durir’
trial , still again due to n conflict of interest Mr Heizer was reliev
ag counsel by the Court, and Mr. Eugene C. Griflith appointed to repres-
Petitionar during his upcomming trial. This appointment occurred on 8/1¢
and trial was held on 10/8/98, thus giving counsel a total of (58)days t
prepare for trial. During this (58)day time period counsel (Fugene C.Cri
done nothing to prepare (or trial, no pretrial motiong were (iled, and n
time spent with Petitioner preparing a defenge, are discussing what triai
stragety would be employed duriﬁg trial, no diacu;sion of any witnesses
;hat should be present during trial. Counsel even wrote a letter to Mrs. ;
Lgfiené Whitt, of the Appellate Defense, stating that he he had filed no !
préirial or post trial Motions. No Prelihinary Hearing was held to determﬁ
what evidence the state would present at trial. As a whole, counsel took'n
the attitude that Pétitioner should plead guilty to all charges and take
a (15)year plea agreement that had been proposed by the prosecufion. As-
in conyeraation with Petitionef, counsel gave tﬁe impression that he had .
conceeded Petitioners guilt, when counsel saild (the atate has enough evide
for a conviction, why don't you just plead guilty to this).

Petitionerfsubmifa'the following arguments in support of each issue
presented; in his &ffort to show unto this Court that his Sixth Amendment

right to the effective agsistance o counsel was violated before and

during triel.

1938)
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s THF STANDARD TOR EFFLCTIVE

v A-:‘%I‘%IANCE OF COUNSEL

The right to effective ussiy tance of COBnJEl i found in the

Sixth Amendment to the United states Constitution., The Sixth Amendmen;

l

states: "In%all cviminal prosecutions. the accused ahall enjoy the rig

to have thei Ausistance of" Counuel f('ofr hiu defense." This' right way con

,\“ I

hensively diSCUSJBd in Strickland-V- Washlngton 104°8.Ct.2052, 80 L.Ed

8o, T
7q (Igaa)o ‘i In

A In thé-Strickland case, the U.3,Supreme Court observed that the

+
right to counsel is Cﬁpcial to a fair trial because "acceus to counsel
l A :
skill and knowledge 15 necessary: to accord defendants the ample opporti
'S o1
to meet the.case oP the praosecution., 104 9 Ct at 2063.4ny cleim of imu

*

ective assistance must be Jjudged againsat this benchmark "whethev coun:

¥

condu¢t 80 uq%erminedﬁthe proper functioning of the adversarial procesi
that the trial cannot be relied on as haviﬁglprpduced a just result.”

Strickland at €86, 104 Q,Ct. at 206#.'The-GOQPt 2atablished a teo part
test to make this. determination; to be successful the defendant must su

‘his burden of proof on both partxs.

3.8 0 €y

First, the defendant must show that counsel's pebPormancg f&V}' 1
was deficient This, requires showing that counael made errorsa 4
s0 seriouﬁtthat counsel was not functioning as the counael .
gueréntéed:thn defendant by the Sixth 'Amendment. SeCOnd "the, '
:defendant must show that the deficient preformance’ preJudiced s
the defense This requires showing that counsel's EPPOPb~»

B B

. , v
{were,so sérious a3 to deprive the dePendant of a Pair trial {
toh
& trial whose result 1s unceliable. ’ . '
td L
(2 '
R ] » . §
k':r [7) ,j -
¢ 194 | . s




{1) DERICIENCY OF PERFORMANCE.:

To succeed on the first part of the test,relerred to as "deficien
of performance" (Mak-V-Blodgeti, 970 1,240 614, GtB {(9ch Cir. 199%) the
defendant must show that “"counsel's representation (‘ell below an object
standerd of réasonableness, considering all the circumstances under pre'
ing professional norms". Strickland, 466 U.5. at 547-88, 104 S.Ct. at

2064-65;

(2) PRRJUDICE TO DEFENSE:

To succeed on the second part of the test, referred to as the
“prejudice to defénse" (Mak, 970 F.2d at 619) the petitioner must show
that “there 1s a reasonable probability thut, but for counsel's unprof-
essional errors, {he result of the proceeding would have been Jdif'ferent"
Strickland, 466 UJS. at 694, 104 S.Ct. at 2068. Reasonable probability
iw defined as "a probability sufficient to undermine confidence in the

outcome." .

The ABA's description of the role of defense counsel 1s instructive

. The basic duty the lawyer for the accused owes to the
‘ administration of justice ia to serve as tha accused
counselor und advocate with courage, devotion and to
-the utmost of his or héer learning and ability and accord-
ing to law. ' o :

ABA Standard 4-1,1(b). In the commentary, it ius stated, "[o]nce a case
has been undertaken, a lawyer is obliged not to omit any essential

step in the defense, without regard to compensation or the nature of the

appointment.”

19510,



Y

_——— = e

A ey TR b, e nd-eid ' AN

}

v 194

ISSUE (A) Did the Court lack zubject matter iurlqdlctlon to gyt

petitioner on trial for first degree burglary, in light of the

fact that Petitioner had alréudy plead ggilty to agsault and
4, TNy
battery, arising out. of the same offehse, thus violating Petitloner ]

b
rlghts to be ! prorccted against double Jeqpardz?

a ‘.

-

Petitioner arguiés that the indictment for burglary in the

first degreé'(98~G3536~402) violated his right against double

jeopardy: because it was a reindictment of indictment (97-GS-36-479)

The older ind}c;@eht?had one count of burglary in the first

degree ‘and cna ccé@tf%f~aasaulc and baftery .of a high and'aggravated
nature, (ABHA&) Appellant pled guxlty in magistrate's court to

the lesser 1ncluded o%?ense of assault and battery on the 'ABHAN

charge . Because thls charge way part of thd burglary charge it
]
would conStltute double Jeopardy to try him for burglary. Kellz

v. state 274 Sbcl 6132 266 S.E.2d 417 (1980) e
‘The Fifth:Améndﬁent'prohibits placing an accuséd in jeopgrdy
of life or lzmb cwmce er the samé offense. Specifically ‘the
double jeopardy clause’procects against; (1) a second acquittal,
{2) a seccend ;rOSecufio; ;or the same offense after convietion,
and (3) multiple qulspwents for the same offense. The premise of
the double jeopakay clause is'that an accuse§ should not be tried
or punished twiéé }6r tﬁe same offense. J. Sigler, "Double Jeopaédy.

) £
1-16 (1969). State~v Ualsh, 388 S.E.2d 777 (s.C. 1988). See alsa’ '

Benton V. Ma_zland 395 U.s. 711 89 s.Ct. 2072 2076, 23 L.EQ. Qd‘
| P K v
655”(1969) Thug, if an accused will be subjected to elther 1
§
multlple punlshmept or Buccessive prosecutions for the same f
q

*

: r
offense a potentlal double jeapardy v1olatlon exists. See e. g ]

3 EI
LR
v

’

Unitéd . States v Wilson, 420 U.S. 332, 95 S.Ct. 1013, 43 L.EQ. 2d

Ty b e g . .
‘\.l-i‘ N 1 L P

232 (1975). P | : A

K . L R RN
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The South Carolina Supreiz@ Court gtates that section 17-23-20
bars prosecution.fpr an unlawiul act when the defendant was
previously tried for the same act in municipal or magistéate
court. The éeccidn is generally applied to pfeveﬁt the pfbsecution
of a greater offgnse after tho defendant has been convicted or
acquitcted of a lesser offense involving the same unlawful act.

State v. Grampus, 288 $.C. 395, 343 S.E.2d 25 (1986).

Also in the State v. Raywond Magazine, 393 S.E.2d 385 (1990),
the Appellant wa§ ordered to serve one year in prison or pay to
the Court a fine of SlSOO tor contempt of a Family Court order.
fhree months later Appeliént was charged with ABHAN, allegedly
taking place on the day of thae Court order violation. Before
trial he moved to guash the indictﬁent on the ground of double
jeopardy based on his prior sanction for contempt. The motion was
denied. After evidencé proved a beating toock place, Appeilant was
convicted as‘charged. In this case the South Carolina Supreme |
Court made the fdllowing ruling in overturning the conviction:

The double jeopardy clause protects against a second
prosecution for the same offense, after conviction or acquittal,
and multiple punishment for the same offense. United States v.
Harper, 490 U.S. 435, 109 S.Ct. 1892 104 L.Ed.2d 487 (1989);
North Carolina v. Pearce, 395 U.sS, 711, 89 8.Ct. 2072,

23 L.ED.2d 656 (1969). Wae first consider whether the prior
contempt sarnction was criminal in nature before considering
the double jeopardy bar against successive prosecution.

In determining the nature of a contempt sanction, the
focus is whether the punishment is remedial. for the benefit
of the complainant, or punitive, to vindicate the authority
of the Court. Hicks v. Feiock, 485 U.S. 624, 108 S.Ct. 1423,
99 L.E4d.2d 721 (1988). ii the sanction is imprisonment, it
is punitive when the sentence is limited to imprisonment for
a definite period rather than conditioned on compliance with the
Court's order. I4. at 631, 108 S.Ct. at 1429, 99 L.EQ.2d at 731.
If the sanction is a fine, it 1s punitive if paid t¢ the Court,
unless the contemnor can purge himself by compliance with
the Court's order, and remedial if paid to the complainant. Id.
at 631-33, 108 S.Ct. at 1429-30, 99 L.ED.2d at 731. The
critical inquiry is whether the contemnor can avoid a sanction or
purge himself of it by cumplying with the terms of the original
order. Id. at 635 n. 7, 108 S.Ct, at 1431 n. 7, L.Ed.24 at
733 n. 7; cf. Phillips v. Phillips, 288 S.C. 185, 341 S.E.2d

132 (1986).
| 197
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Appellant was ordered to serve one year in prison or pay
to the Court a ‘fine of $1%00. He could rot purge himself of the
conteémpt by merely complying with the protective order. We con-
clude Appellant's contempt sanction; was criminal in nature
and-proceed’ to addregs th.s werits of Apyellant s double
jeopargy, ¢laim.

In Illinous v. Vitain, 447 U.S. 410, 100 S.Ct. 2260, 65
L.EA.2d 228+(1980), The Smuth Carolina ,upreme Court recognlzed
an alternative to the traditional Blockburger Test for '
determlnlngtavdouble jeopardy claim- Ln-successive prosecutions
cases. See ,Staté!v. Johnson, 299 S.¢. 130, 382 S.E.2d 909~ (1989)
gtate v, Carters, 291°S.C. 385, 353 S.E.2d 875 (1987); State v.
carter; 291:8.C.-385, 353 S.E.2d 875 (1987): State v. Grampus,
288 S.C. 3957..343 S.E.2d 26 (19686). Recnntly the United  States
Supreme Court adopted the suggested analysis set forth 1n
vitale in Grady .v. Coérbin, 495 U.S. 508, 110 S.Ct. 2084,

109 L.ED.2d.548+(1990), it held thatito ,avoid a double jeopardy
bar a subsequentfproucruhlon must doimore than merely survive the
Blockburger ‘Test. Corbin expressly held the ;double jeopardy
clause;bars assubSequent praosecution!if, to ‘establish an
essentidl elgment 6f the offense, chdrged the State will prove
conduct thaticonStitutes an offense for which the defendant
has already been~prosecuted 110 s.Ct. at 2084. The’ critical
inquiry’ is what'conduct the State will prove and not; the specific
ev;dence thaQState will use to prove that conduct. 1a at’ 2092.

' 4. - ‘ 4

In the case dt b?p, at pPetitioner's trial for bugglary, the State

-

proved the sqme cpnduet for which Appellant was prev1ously,cr1mlnally
ot 2 1 .
I I S . .
sanctioned by’ the Magistrate' Court. Under the Corbin Test, the
. A e R i i X
successive proseq&tion in' this case violated the double jeopardy

Yy

clausse. S »
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ISSUE {(B) Was counsel ineffective for failure fto ask the Court ta hold

a Preliminary Hearing,shere such Hearing had been requested by Petit'ion.

puring the few brief times that Petitioner met with Counsel prior'
to trial,(at the County jail wher=z Petitioner was being held) Petitione)

agsked that counsel asks the Cuurt to hold a Preliminary Hearing. As Petd

tioner had made such a reque:ssc 4t his bond hearing(without counsel). Au
Petitioner felt this necesshry in order to prepaye.for trial.(Yet counse
main concern seem to be to try and get Petitioner to pleéd‘guilty, Aand
accept a (15)year plea bargain the prosecution had offered.

While the right to a Preliminary Hearing does not mttach when the

charge is 1n1t1ated by the Grund Jury. S.C.R. Crim P.2. (5)'9tate~V—Allen
224 S.E.2d 881 (1976), Gtata-w Mesmith, 48 S.E. 26 595 (19uu) The Jury.

has already Found probable cause in returning a true blll and no furthet

I\r"

pretrial showing ia necessary. The “Superventing Indictment“ by which

prosecutors in some states can defeat the right to a Preliminary Examinat
by obtaining a true b111 from the Grand Jury. after the defendant has

requested a Hearipg, but before the proceeding hqb begen is not available
to solicitors in South Carolinu. S.C. Code Ann: §22-5-320. (Law Co~Op 1989

State-V-Porcher, 257 S.E}zd 505 (1979) Juriudiction in the General Sessiol

Court .is preluded until a Preliminary Hearing is held if the request is

timely made. State-V-Fortner, 222 S.E.2d 508 See 5.C. Code Ann:§22-5-320

(Law Co-0Op 1984).
Under Section 22-5-320 of the 1976 Code of laws, Petiticner wss

entitled to & Preliminary Hearing if demand w4s made therefore in writing
at least ten days berore convening of the next term of Court for Ceneral
Sesgions. When a timely demand is made for a Preliminary Hearing, the Cour

of General Sessions is deprived of jurisdiction until such hearing is held

199
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qtate-V-Porcher, 257 S, E.Zd 505.

noe e,

* When Petitioner had made i Pequeut uL hia boud héULLub Lhut u Ple-

’.
f

trial hearing be held and requeeted of coungtl “that such henring be hel
Petitioner’ was entitled to such a heuring under South Carolinajlaw, und

the railure o? counsel to request such'a hearing was inéflective ausista

of* counsel. Fspecially since Petitioner had requested that counsel make'

available to-him all’evidence the state plan to ptoduce at trigl against

‘ L} F 1 ‘
him. . ' } ’ "

The: Sixth Amendment to“tlle United State: Conatitution provides tha;

\ @
in "all ctiminal®. thelaCCused shall enjoy'the right to be informad of 1t

nature a cause of the accuaation [and] to be confronted with the witnesse

L

]
against him. U S. GOnst'VI. These guarantees'ar$7applicable to the utate

.\‘ .‘& [
under the Fourteenth Amenament. Pointer~VaTexas, 85 S.Ct. 1065 (1967).The
7 ¢ “1

are also. speclrically ‘mandated by the %outh Carolinn State Conbtitution

Art.1§1ﬂ. Moreover, these rightw are personal to the accused. It is the

-

accused. not cOunselu who must be informed of- the nature and cause o' the
P‘ 2 h'..l;"

accusation. wHo must be'"comfronted with the witnesues against him™.  See

Fy
Fdretta~V- Calirornial 95'8 Ct. 2525% (1975)

i 1t
Petitioner is not 1mplying that he waen t 1nformed of' the nature
£, N AR
and cause of the actioq.against him only thar due process Of law wag
‘n L3N ." v

*

violated by counsel,.when counutl failed to tnke advuntage of* ane of the

rights afforded'Petitioner under S. C Law that would have better helped
.. 18 ‘.'. . 7
prepere Petitioner case for triul and better 1aformed Petitioneriand

A
coungel of how to derend Petitionev nt. trial, by mahing both aware or i a
W\ ’} :

what the state'plan to produce at trial, : ’ tq

- e

Herpe counael was clearly inerrecttve or violation of) Petitioner

Y

due process rights, protected by the Fourteenth Amendment to the U 9 'Jj
’ <

[}

) .
‘ .
Constitution wheh counsel Falied to put the Court on notice that qu 3&“'

. )
.. | RIS
\ . f A?!!.{
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Preliminary Hearing had been caequasted by his client, and the law of
South Carolina provided {‘or such a henring, when requedtad,

Petitioner was prajodiced by this {mituee off counual to requasl a

Preliminary hearing..beeause valuable avidanc2 wns lout, such as pougible
impeachment testimony by the witnesses for the prosecution, and the (act
that knowing what the state plun to‘broduce at trial, would have helped tr
better prepare a defense, counsel could have learned the strength and

. weaknesses of the prosecutionus case. Tha simple act of the matter iu:
Petitioner requested of counsael that a3 Preliminary Hearing be held, and
counsel (ailed to advise thé Court of his clients request, when such a
hearing was a valuable tool in the Jdefense of his cliént, and availlable
under South Caroclina LQW. This neglect by qounuei violated Petitioner's

due Process rights, and the right to eflective asuismtnce of counsel

belfore trial and at trial.

(16)
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ISSUE (C) was counsel ineFPective for reilure”to conduct A through

PR

T 1nveatiggtion oP the Facts surrounding_the charges againot Petitionuc

! -
by |

) . ..;
“and the DOSBible defenses?

Petiticnar. argues that hia teial counsel did not canduct an
adequate or thourgh investigation of ths Fauts surrounding the charges,

against himuincluding!pOsstle defbnses. Furcher that counsel did not.

Snul

conduct an independent investigation of the events beflore, or during

the alleged crime. especially the relationship between Petitioner,and

the victim, and the ‘nunber of hours Petitioncr spent in Mary Eetes home

3

with.her(cuddled on ; couch) the night 9? th alleged event.Coqnsel
never bPOUgﬁé'out;&driﬁg‘trial the facty ;hét,ﬁo investigation was done
By the-policE’theeniéhﬁ'of the alleged crime, Such as fingerprints, or
pictures of the crime acene no evidence. taken by the police that a

cn;me had even been committed (pictures were. taken one month 1atep by
by lq i

thd' police that were entered as evidence during the trial) that}counsel

failed ta object tQ Cgﬁnsel risver visited the crime scene himself to

see, or observe any evidence that may have help;d him prepere his case

for trial. Counsel never hined.an investigator to interview any witnesge:

¥

that 1lived in the area of the allegad crime, or to interview the, mother

of the vietim who 11ve&‘next doolr, who may have been able to offer some

v‘
evidence on the time that Petitioner arrived at the home of the Mary

Bates, (which %etitioner*contends was 11:00 P.M. the night before).The .

Pact that the victim was not transported to the hou pital or even Seen a'

T,
doctor the night orwthe alleged event was not. bvought out during;grial
g

by counsel, Petitioner contends that, as a result of this inadequate‘

. T . ‘. «

trial™preparation, counsel had no theory of defense, that ccunsel uaJ
\ ’ . * <

(17) v " l "‘n i- ".',
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" unprepared for elfective crous examination, filed no pretrial Motions,

which regulted in counsel being def'icient .in every aspect or phase or.

the trial.
The duty to investigate is part of a defendant’s right to reasonab "

competent counsel, The principle is so fundamental that lailure to conduc

a reasonable pretrial investigation may in itself.amount ta ineffectivé

asuistance of counsel. United States-V-Tucker, 716 F.2d 576. The ABA

states the duty as follows:

It 13 the duty of the lawyer to conduct a prompt investigation
of the circumstances of the case and to ‘éxplore all avenues
leading to facts relevant to the merits of the case and the
penalty in the event ol conviction. The investigation should
slways include, efforts to secure information in the possession
af the prosecution and law enfaccement authorities, The duty to
investigate exist regardlesy of the accused admission or state-
‘ ment to the lawyer of [acts constitution gullt or the accused's

stated desire to plead guilty.
ABA Standard 4-4.1 The investigatory process should begin immediately
on;appeaﬁénce as. counsel-for a defendant. ABA Standard U4-3.2(a)states:
As soon as practiéable the lawyer should seek to determine all
relevant facts known to the saccused. In so doing, the lawyer

probe for all legally relevant information without seeking to
influence the direction of the clientu’'s rexsponses,

‘The commentary to this standard statea:
' An adequate defense cannot be framed il the 1awyer doesg not
know what is likely to develop at trisl. In criminal litigation

ag 1in other matters, information iy the key guide to decigions
and actions. The lawyer who is 1gnorant}of the lacts of the case

cennot serve the client elflectively.

Tﬁe.duty to lnvestigate is not eliminuted by the client’'s own
‘conclusion or admission of guilt, because the client's beliefs may
not coincide with the necessary elements of proof to establish guilt
in law.: The ¢lient may not be awace of the suignificance of facts vegardina
intent, mitigation} suppression of evidence, or impeachment of witnesases

"that only an independant investigation can uncover. ABA Standard 4-4.1
Commentary at 4.54,

(18)
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This aobligation cannot be short cut because of counsel's professit
experience or his prior personul experience with the defendant. Counsel’
experience and knowledge are not admissible evidence The mogt able .and’
compatent lawyer ‘in the world can not render effective assistance in the
defence of his elisnt 1f his lack of preparation (or trialr results.in. hi
failure to learn oF readily av;llable FuctJ which -might have af(orded hi

client a legitmate juuticubla delCenue, " McQueen -V-Swenson, 498 F.2d 207

The effeativeness of advacacy ig not to be measured solely by what the
lawyer does at tri&l without vareful pr;paratlon, the lawyev cannot (ul

the advocate S role. Commentury to ALELA. htandard 4-4.1.

.

chause-tnis issue brings many.allegation'or 1n¢PPect1ve asgistan
i, U , .
of counsel, it will be necessary to address each igsue in a separate

abgument, 1n'qfden“to‘bring out all the facts of each issue, so that the
. . . B W1 \ . -

P@git}qﬁer'ﬁdp the Court will be:giveﬁ the opertunity to address each ia:
on gn 1ndividuéi'bhsis..Pe:itioner simply brings up some of the delicency
in the performanCe of counsel in or<er to prove in this issue before the
Court, that counsel did not conduct an independent investigation of the
Facts of Petip;oner case in opdar to prepare a defense. This feilure of
counsel to pveéaté‘ﬂgr-trial did prejudice Petitioner, because it left

many areasg of ract unréSOIVed at trial, such as the exact time Petitioner

"r'

arrived at Mary Bates house, as an investigation mlght have uncovered the
{
fact that Petitioner arrived at 11:00 P.M, on the night in question to

eontinue. an ongoing relatiohship that Petltioner had with Mary Betes, and

dl"

that the Pight between Petitioner and Mary Bstes did not occur until y: OG
[ |
A.M, the Collewing morning. when Mary Bates and Petitioner got into an ¢
5'

an argument ovcr a girl:th&t Pctitioner was now seceinhg, who was to be a
l‘ "

flower girl at the funeral of Petitioner ] sister the Pollowing day ( Ir

he issue of whether op not a (lower girl is accepted at a funeral, as ’

3
L]

testified to by Petitioﬁer at trial, that argument will have to bé debataﬂ

‘/’ (19) . : B,
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another time). Sfill this witness and this testimony may have been helpful
to counsel, as it would have proven Pztitioner's on testimony during trial,
‘that both existed, as Petitioner stated in hiw testimony. -
Also Mary Bates testified that her mother lived next door.to her,
counsel should have either ask the court (or funds to hire an investigator
or went out and spoke with Mary Batea mother him self, to see il she might
posalbly pavide any information on what huppen the night in yuestion.
Also what about the many witnesses whao might have provided some
type of information on the fact that pefitioner and'fhe victim had once
went to priscon lor being involved in the same crimes, and thet a partial
relationship had been maintained since the eurly release of.-both Mary
Bates and Petitioner from prison. ' | .
’ Khat sbout the fact that the nllegad crime took place on July
15¢}997. and the crime.pictures that were eqtgred during Court were not
takénkunt;; August 15,1997, more than a month u(ter the alleged incident.
What about the Faét that the victim Mary Batés'waaAallowed toA
keep in her possession a pig, that was suppcse to have been the alleged
weapon that Petitioner used to hit her with on the nigﬁt‘in.question.
-What about the fact that Mary Pates was not taken to thé hospital
on the night In question, by the police, nor was am ambﬁlance called.
What about the facts that no crime scene investigation was done
the niéht in question, or any time later.
If this was a bupglary, and not & lover's quarrel, why did the -
police not rgsh Petitioner to the police sfation or Jall house, instead
of taking Petitioner to meet some Drug detective that Petitioner had ask

to meet, before being'taken to Juil. Where Petitioner escaped from police

once the police car stoped and Petitioner wus allowed to exit the cuar.Why

(20)
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.¢ould such & meeting not have walted until Petitioner was takem to

police station, and booked, 1" in fact the polica belived that they.
had a despéyﬁtq.‘bgrgglar in their custody at the time of urrest.Here
their wés Juzt ao_mqﬁy unanswered questions, that counsel should have
investigateq:gnd:gqﬁép the angwers to prior.to taking his client to tris
and ﬁubjeétiqg him to.a 1%re sentence without the possibility &f parole.
Pétit{omep was ﬁe?in&tely préiudiced by the lack of any}investigé
tion by coungéi to prgyeJthe-érrival time of Petitioner at Mary Bates
home, as wPllfas other'errqns committed b& Founsel'prior to trial and
during tgial?}as fﬁes;‘dericiencies by couﬁsel did prejudice the delense
there shquldibe no‘qbg%tion pere that qoungél pret'ormane {e£ll below the
ebjeétive étéﬁdapésfofzrgasonableness,'and amousited to a deficient prefl-
ormance, as,tﬁépe'is.?ércasonable probability that but these deficiencie

by counsel, the results of the trial would have been diffCerent, that is
~ A 1

the deficiancies of couhsel undérmine confidence in the outcoms.
¢ -€3 ! !
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ISSUE (p) Was counsel ineffective for failure to investigate the facts

i

’

of the case and prepare an adequate defensa?

Petiﬁioner was charged with First Doegree ubrglary of Marf Bates
home; in Newberry South Carolina, on July 15,1997.After a trial was held
Petitioner was found guilty as charged, @#nd sentenced to life in prisan.
without parole.

During the trial of Petitioner, Mary Batesbcontended that around
4:30 A.M, in the‘morningvof July 15,1997, Petitionér arrived at her home
asking if her horfriend would be a Pall Pearer at Petitioner's sister's
funeral. Mary Bates informed Petitioner that hexr boyfriend was not at
home, and that Petitioner should leave, before she called the police.
é%e-police were called and Petitioner asked to leave af some point, only
Mary Pates had the police make Petitioner come back and get the Van he

.

had-arrived in. Mary Bates further testified that once Petitioner 1eff
he returned later {walking) and that when she would nat let him in,Lhaf she
called her boyfriend. (James .Gallman). an informed him that Petitioner wvas
at her door making accusations qgainst her, that during this call to her

boyfriend, Petitioner brolke a glass and cane into her home, where a fight

insued.

Officer William Griffin testified that he arrived on the scene
after receiving a cali from disbatch that a hang up call had came in
to 911.{Tr.p.69%9,L.14) That upon his arrival he found Petitioner at
Mary BDates home, and ask her if she wanted Petitioner to leave and she

said yes, at which time Petitioner agreed to leave, or walk to Mary Pates

mother home who lived next door.(Tr.p.69.L.16/24).

Later,K some twenty to thirty minutes another call came in that

(22)
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eates motber lived next door,, and passibly some neighbors lmved closé.
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a breakin was occurring at the same residence that Officer Griffih haé
just left (Tr.p. 70 L.207/22) OFficer Griffin testifled that ‘he return t

the ecene and fcund Petitioney in Mary bates home. and that blood was
3 1’) v Iy
on Mary Eates negk a

-

PRy )

]
Petltxonet wag arrested and placed in a pOllCe car | for transpor

«

»
ation td the Newperry County jail. !
Petit{ohetatestified that he and Mary Bates had anjongding affa:

that had lasted fromran earliur i redationship, wh;ch had ended when

I _-l
Petitionex and Vary BEates were both convicted of certa;n crlmes and
sent to przfon. i “e , { H
l
\ Menyiaates gave testimotiy that this reletionshlp ended in 1985
and was never‘resumed. ' o k

l
¥

Petitioner further testified that he had called Mary Bates eaxrli¢

that night from aiphone buth at a ligquor store near his home. and ask
e,

for permxsalon tojcome see her, and that Nary Bates said yes, Petitionex

further testified that he arrived at Mary aates Home at quarter till

) .
eleven the night befdre;and spent the night with Mary Bates.(Tr.p.l14/

115). That he was invited to her home,(Tr.p.116,L.2/6).
¥ O
L : ]
Hexre we have twd entirely different stories presented by the two
4 . . . P
people who were present. Petitioner sayiny that he arrived at quarter

. 1 -g‘,. ‘f
till eleven on the the ‘might in question, and Mary Bates saying that

Petitioner arggved at 4:00 A.M. in the morning. - ‘ ¥ »
. Ay L
Hexe thefe are just to many holes in this entire caseeﬁithout‘

l . . ) ‘;-‘_
more, ‘to ptove that petitioner is guilty of the crime charged:} : 1»¢:5

-

o .3
Flrst 'We have Petitioner saying that he arrived at: ll 00 P LN
# . T

-
on the night Ln guestion. This could have been very well provenA 1f

k
4 ‘%'
uounsel had investigated this issue. As it was testified to *that Mary Y

y we -3’»‘

A

(23) ’ e : ":_;-. . v
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by. So the possibility existed that tastimony could have beed provided
‘either from Mary Bates mother, or from some of the ncighbors 'as to the
time that SEVéniwaB;first seen sitting in Mary Bates yard on the n}gnt
of July 15,1997. Surely Mary Bates mother would have made a good witness

4

and could possibility have shed some. light on what time the Van was first
seen aitting at her-&aughtere house, since it was testified ;o that she
lived next door. |

Second, why wasn't Mafy Butes taken‘to the hospital on the night
in question, by the police in accordance with pelice procedure, so that
evidence of any struggle that had taken place that night couid be recorded
and presQrved for fﬁture evidence in any charges that may be'brought as a
reanlt of what toak place on the night of July 15%,19%7. The gecord that
was admi;ted did nof say when the knots on Mary Bates head m;y have been
infiietéé, and Maryibateé gave tustimony that she aéd her bo?f;iend were
not-iiving togeather due to a recenf fight that had'taken pléce between
the two. It is quite possible that mary Bates could have recéived some
injuries from this fight. E .

Trird, why'was Mary. Bates allowed to keep the ceraméc'pig until

the day of trial, with no test preformed on it Qhat 80 ever to prove that
Petitioner actually picked this pig up the night in questioni Counsel diq
not even ask the court to establish a chain of custody relatéd to this
object that was introduced against his client. Counéel didn't. even ask
why the ceramic pig.was not sent'to SLED for testing, to proge a very
important element of the state case. Counsel did not even obﬁect to this
evidence being introduced at trial, against his client, when the state

offered no proof that Petitioner even picked this article up.on the night

in question, other than Mary Batces testiuwoany.

209 .
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important, as it would héve proved the’length of time that Petitioner and.
‘ )

‘Mary Bates talked plus ‘it would have possibily distorted the piéiﬁre -

U 205

Fourth, why weren‘t pictures of the crimé scene taken the night |
question, instead of waiting until one month later on August 15,1997, t
send a offxcer dut to take pictures of the door that Mary Bates alleged
was broken the nlght in question. Counsel did not investigate this nor
did he raise:sa question about this dur;ng trial. The same with why were!
any pictures taken of,Mary Bates that night, the glass that was suppose
té be on theffloéf.'and why weren't pictures taken of Petitioner that
night, since it was.testified to thac‘Petitioner cut himself when breaki
the glass 1n  the door. Counsel completely overlooked thege issues tha
could have very well ment the difference in a gu;lty verdict, or not gui
verdict. . | f

. Fifth, why wasn’t Investigator Edward Salazar interviewed by coun
prlor to trial, and. subpoenaed tod sze testimony as to wheéther or not he
rqceived a call, the m;rning in questzon {July 15:1997) comfirming or der
ing Pet;tioner & testimony that Sﬂlazaﬁ had agreed to meet with him on th
way to jail, and that the officer transporting Petltloner actually stoppe
for this meeting, taking Fetitioner out of the car. when Petitioner for
some reason got scared and ran away. z

Sixth, why wasn't the local phone company contacted and records
subpoened to comfirm. or‘deny the testimony of Petitloner that he had call

Mary Bates from thxs'phdne booth earller'zh the day, thus the reason why

Petitioner was at her home. Here .this information would have beer very:

F1
¢ 1

that Mary bates1gave, that she ask Petitioner to: leave as soon ag 'Hé

N
v

o

‘.r - ?'

-

“}\
. Seventh, why dia counsel not contact any witness that could have

arrived at her home ,

* . oy e
i o, - v -

proven the existents of a relationship between petltioner and Mary- Bates.

(25) : e
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aince Petitioner had told counsel that Mary Bates whole family as well
as others-knew of this re%ationship. : . - 2.

Petitioner contends that the reuson counsel was unprepared for
tris), is that counsel done nothing prior to trial to comfirm or deny. ..
any of the facts that Petitibner nad discussed with counsel prior to
trial. 4

Counsel even tells the court that he has discussed all these facts
with Petitioner prior to trial, and that Petitioner version of events ..
differ greatly from the the victims.As counsel statéd to the court as
follows; (Tr.p.92,L.9/16)

YOUR HONOR, I'VE ALSO EXPLAINED TO MY CLIENT THE NECESSITY OF
" HIM TOQO TESTIFY TRUTHFULLY WHEN HE TAKES THE STAND, AND IT'S MY UNDER-
S%ANDING BASED ON CONVERSATIONS WITH HIM THAT HE WANTS TO TESTIFY.HE
HﬁyTS TO EXPLAIN HIS VERSION:OF THE FACTS AND HIS VERSION‘OF THE FACTS
MAY:DIVERGE QUITE A GREAT DEAL FROM THE STATE'S FACTS, AND HE AND 1
DISCUSSED‘THAT, AND SO I WANT HIM TO BE INFORMED OF THAT FACT ;ALSd.

V Here counsel admits that he knows Petitiocner version of events
differ greatly from the state's version of events. Yet it seems that
counsel hag no interest in Petitioner’'s version of events, and has
accepted the state's version of events as the truth of the matter.

For counsel done apsolutely nothing to comfirm or deny Petitioner version
of eventsa., As counsel presented no evidence what so ever fo confirm or
deny Petitioner version of events.

Petritioner contends that counsel must at the very least, conducf
a basic factual and legal investigation to determine if a defense is

available or can be developed. Sneed-VSmith, 670 P.2d 1348 (4th Cir.1982).

"At the heart of effective representation is the independent duty to

investigate and prepare.,” Goodwin-V-Balkcom, 684 F.2d 794 (5th Cir.1982)..

(26)
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"Informed evaluatlon of potential defenses to criminal charges and .

meaningful discussion with one's client of the real;ties of his case
Pl

are cornerstones’ Qf effectxve assistance of counsel,” Gaines-V- quper

Vo ,- L H

575 F.248 1147 (Sth Clr 1978).Counsel has 4 duty to conduct an 1ndepend-

‘ent 1nvestigation of his clieuts case or, to drtlculate a strategzc

1 “,‘ B

reason Eor:his falluretu da so.Moatgomery-v- Peterscn , Bas F. 2d 407

(7th Cir. 1988). t !

,¢
S ¢4

LI

Petitloner allegee that in this caSe ‘there is no strategic reason

for counsel's complete fallure to pur:ue varxous leads inthis case.The

-

' :
faet that counsel did{not even try tc contact Mary Bates mother who

1ived next door’ vioiated hls obligations as attorney.Here & more throu

iy - T
1nvestigatlon could easily have developed leads drfectlng the ¢redibilid
ve 1 A
of the 1ssues 1nvolved Because invéstigation. 1nto matters relatlng to
Yy
¥
Petltloner defensegmlght have revealéd.evidence bearlng upon Mary Bates

~ 4 b
c;edlbility(Whichvw§s ?he whale,of the states case) the failure ta at
least. do same invégt;ggilon ;as not objectlvely reasonable Chanbers-V-
S,
Armontrout: 907 Fy igmagglﬂth Cir.)(counsel’'s decision not to interview
and present w;tneeslsiﬁhét SUpported‘defendants 's thery of defense was

‘a deficient pfrfOImance). 1]1‘8 Ct. 369r

1§ +
The prejudlce pﬁg?g of the %trickland test is easly met here as

there can. be no doubththat Petitioner, K was prejudiced By the failure of

. > . . 4
counael to contact: witfiesses, subpoena. telephone records, and question
Ao R <

neighbors of Mary Bates ‘to determine if<any one had seen a Van:iﬁ her ;.
A“! " e b

’,yard on the night of the alleged offense, and if sb, what tlme it mlght

'a$ g

have been. As there is a reasonabzlity probal;ty that but for th;s def;ce:
"‘ .

i

¥ .
by counsel, the results of the trial would: have been different That 13

4
]
\
}

t
. ."
the defigiency by ccunse1 undermlnes confidence in the outcome. ;: l \
"‘(-’ #1. l R
.
#' .
A
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1SSUE (E) was counsel ineffective for failure to subpoena Investigator

Edwardo Salazar, who was a materjal witness, and who could have possibly

given testimony in support of his clients version of events?

ISSUE (F) Was counsel ifeffective for failure to ask the court for a

continuence until the witness lbecame available?

For the ease of the Court, these two issues will be argued togeather’

since they both encompass basically the same théory'of ineffectiveness hy
cgunsel,
During the trial of Petitioner, it was brought out in testimony,
that an the morning of arrest, while in route to jail, that a meetiag
was poéaibly arraﬁged between Petitioner and Inveétigator Edwardo Salazar.
The following testimony was glven concerniné the whereabouts of
IﬁVestigator Edwardo Salazar on the morning cf triél, by Officer Todd
Johnason. (Tr.p.93,L.15/25, and Tr.p.94, and Tr.p;QS,L.l/BJ.. '
Q. OKAY. NOW, TCDD, 1 SPOkE TO YOU FRIOR TO LUNCH RECARDING ﬁ DUPTY WHO WORF
UNDER YOU. I BELIEVE HE'S A NARCOTIC'S INVESTIGATOR? | '
A. THAT'S CORRECT.
Q. INVESTIGATOR EDWARD SALAZAR?
A. CORRECT.
Q. DID I SPEAK WITH YOU ABOUT HIM?

A. THAT'S CORRECT.
Q. NOW, HAD I PRODUCED A SUPOENA FOR HIS PRESENCE IN THE COURT, WHICH I

DIDN'T. I DID NOT HAVE A SUPOENA IN MY HAND TO GIVE TO YOU. I ASKED

YOU COULD YOU FIND HIM. DID I NOT?

A. YOU DID.

(28)
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'Q. THANK. YOu, NO FURTHER Quasrxon

A

wfiui. N | - . ! 2:[23 )

Q. NOW, DID YOU SEARCH FOR HIM ON MY BEHALF AND MY CLIENT'S?

A. I DID AT THAT POINT. APPROXIMATELY TWO DAYS AGO; I WAS IMFORMED. INVEST;
.

' ATOR SALAZAR---THAT HE WAS EN ROUTE TO KENIUCKY FOR AN ONGOING INVESTIC

ATION INVOLVING PEDERAL PRISONERS IN KENTUCKY 1IN THE FEDERAL CORRECTIC

-

i
SYSTEM. . -

3

Q. DO YOU HAVE'KNOWLEDGE THAT HE IS BACK IN NEWBERRY ‘RIGHT NOW?
' b ’ . -

A. I DO NOT.
DO YOU THINK HE'S STILL IN KENTUCKY?

A, AS FAR AS IxKNOW HE Is.
Q. IS HE UNAVILABLE TODAY TO TESTIFY?

S s

A, THAT’S---AS FAR AS .I- "KNOW HE IS.

Q. THANK YOU., . o

CROSS_ EXAMINATION

i

EY MR. PEACE

e ‘

Q. WHEN' HERE YOU APPROXCHED ABOUT THXS PARTICULAR WITNESS?

At

A. THIS AFTERNO0N7~ -

AL
‘Q. WHAT TIME THIS AFTERNOON?

P ¥

A. I DON'T RECALL? o :

-

MR. GRIFFITH' IT WAS BETWEEN TWELVE AND ONE Q'CLOCK.

'
Lt

Q. WAS IT ONE O'CLOCKZ N v o o

A. IT WAS THIS‘AFTERNOON AFTER LUKCH. I DOR'T RBCALL “THE EXACT TIMF.

Q. DO YOU KNOW HOH LONG TH}S CASE HAS BEEN ON THE _TRIAL DOCKET?

A. NO, SIR, .‘DON'T IT'S QUITE SOMB TIME.

Pctitioner gave the following testimony regarding the*meeting w;th
1
Investigator Salaz&r (Tr P.103,L.20725, and Tr. p.104,L,1/25 and Tr p-lOS.{
+
-

L. 1/16)._- .? h

*aa .. P T
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Q.

A.

Q.
Al

Q.

A.

Q.

“A.
Q.
A.
Q.
A.
Q.
A,
Q.

A'

Qo
A-
Q.

A.
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WHAT HAPPEN NEXT AFTER HE PUT YOU IN THE CAR?

WE LEFT. I GOT TO TALK TO HIM.

THE POLICE?

GOT TO TALK TO THE POLICE, AND AFTER WE LEFT HER HOUSE AND TURNED OUT
THERE, I TOLD HIM TO CALL SALAZAR.

OKAY, AND WHO IS SALAZAR?

HE'S THE DUDE RIGHT THERE AT THE POLICE DEPARTMENT .HE'S A DRUG DEALER.
DID YOU HEAR ME EARLIER WHEN I WAS TALKING TO DEPUTY JOHNSON AND I ASKED
HIM ABOUT EDWARDO SALAZAR ---1 UNDERSTAND THAT'S HOW YOU PRONOUNCE IT.
IS THAT THE GENTLEMAN YOU'RE REFERRING TO?

YEAH, HE'S¢ AN INVESTIGATOR OUT THERE OVER THE DRUGS.

ALL RIGHT. NOW, .YOU WERE ASKING THE POLICE OFFICER DRIVING THE CAR YOU
“WERE IN--- ‘
_YEP.

L]

TO CALL---

CALL SALAZAR?

INVESTIGATOR SALAZAR?

YEP.

DID HE CALL HIM FOR YOU?

YEAH, HE CALLED SALAZAR.

WHAT DID Y'ALL DO AFTER HE CALLED HIM?

WE STOPPED RIGHT THERE AT THE STOP SIGN WAITING ON SALAZAR TO COME, AND
I WAS EXPLAINING TO HIM WHY THAT I WANTED TO SEE SALAZAR. THE GUYS IN
PROSPERITY THEY WANTED ME -TO SET IT UP.

WHAT DO YOU MEAN SET UP? WHO'S TALKING ABOUT:---

BUST HIM, BE WIRED UP TO BUST HIM.

YOU MEAN, LIKE TRY TO BUY DRUGS FROM HIM?

THAT'S RIGHT.

(39)
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Q'. 'OKA¥ .

'A._AND WE WERE OUT THERE AND HE HAD LET ME RICHT OUTSIDE THE CAR,AAND

THEN ANOTHER CAR CAME UP. I 1IDN'T KNOW WHO IT ms AND’I RAN BECAUSE
sauizm DR:IVE AJBLAZL‘.R A BRONCO. IT WASN T HIM, AND I RAN.

Q. YOU'DON'T, TRUST‘ EVERYEODY AROUND YOU? 15 THAT RIGHT?

A. I DIDN'T TRUST '1:m=:1_~¢* NO WAY. I WASN'T GOING ‘T DO THAT NO: WAY. ,

Q. WELL, WHAT:DID ':'Y.OU'CAL.L FOR?

A. I WANTED 'ro GET OUT Of JAIL. MY SISTER WAS BEING BURIED ‘:I‘HAT DAY AND
I HANTED TO GO, TO THE FUNERAL.

Q. OKAY 50, You THOUGHT<OFFICEL SAIAZAR---bALAzAR COULD HELP YQU REMAIN
"OUT or CUSTODY r'oR ’I’HE 'FUNERAL TIME?

A, IF I HELPED HIM BUST SOMEBODY HE- WOULD. HE'D BE DOING IT

] d . ‘. .
. . "

Petitioner stated further in his testimony that Officer Salazar
T Tt

did'arrive on'the scene {AND SALAZAR CAME AND HE WANTED TO FIGHT ME).
)

'

(Tr.p. 106,L. 3)

Here theutestimony-of Petitibner clearly established that Salazax

‘'was -a witness to the events that took place on the mornlng of July 15,

'6

1997, and could have possibly givenstestimony that a call had been placed

to him on the mornlng of July 15,1997, to meet with the officer that was
transportatinag, Petztioner to Jail. Counsel even admzts himself that he

does not try to contact thls witness until the day of trial. Due to Counse
| 4

neglect. an 1neffectiveness, valuable testimony has been loat that4c0uld -4

.. f!l

have colloborated Petitxoner s testlmony that a meettng had’ bcen arranged

the wmotning of July 15,1997. It can not be disputed by counsel th?tahe“
did not 'even try to telephone this witness prior to trlal, or~to arrangel;
any type of a meeting w1ﬁh officer Salazar, to comfxrm or deny”Pet;t:.on;a;:i

t ] A . |

1. ,«iq'”

(31) | ' A
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version of events. It could also be said, that cqunsel knew that
K

Petitioner's sole defense was bhased on Peritionecg's version of events,

.
.

since Petitioner vérsion of events diflercd uo mgch from that of the
prosecution,.yet counsel did sothing to cumfirm éetitioner‘s vefsion-

of events. Did not contact any witness in the neighborhood to see if
anyone could support Petitionur's version of the time of arrival at

Mary Bates home. Did not contuct anyone to see if testimeny could be

had to comfirm Petitioner version of the reletionship between Mary Bates
and himself. Did mnot contact oUficer Salazar prior.to trial to comfirm
or deny Petitioner's version .t events on the night of July 15,1997.

+ Here there should be no question as to the'deficienéy and ineffec-
tivenéSS'of counsel, whenlcounsel is well awsre qf the fagg that his
;lien£ is going to take the wirness stand, and is.going t& he testifing
ta a totally different version of events than Whé} the prdsecution is

S, . .
going’'to put forth, and counsel does nothing to subtantiate his clients

. r.
version of events when this testimony is available, with just a little
effort on counsel part, In Gricr-V-State, 384 S.ﬁ.2d'722 ﬁl989) The‘South
1 o :
Carolina Supreme Court found counsel ineffective for faildre to call

witnesses constituted a deficient performance, as:. this deffciency did
. ‘e e 2

prejudice the defense. Alsc in Thomas-V-State, 417 S.E.Zd,SlB (1992)

(counsel was found deficient in failing to call witnesses that would
have put fourth a different statement of events that occurred). In

. R 1‘ ' LY
Pauling-V-State, 503 S.E.2d 468 (counsel was ineffective for failing to

call a defense witness (a nurse) whos notes would have supported the
defense version of events). . |
Petitioner argues that in looking at counsel performance, that

ineffective assistance Of counsel based on the faillure to secure witness

testimony is disfavored. See Shérrill-V-Wyrick, 524 F.2d 186 {because

(32)
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presentation of evidence is a matrer of trial strategy). Schwander-v-
Blackburn, 750 F.2d 494 (Defense counsel's failure to reguest a contin-

uance to secure AndersoOn as a witness, hwuwever, cannpot be alttributed to
trial strategy).
¢ . . .
In the case at bar, counsel attempt to have contacted Officer
L] . -

.
13

Salazaf to testify, .but folluwed improper proeedpres to obtain this
i by
witness, and the failure, to sutpoena-this WLt\ESS ‘and ask the court for

_p &

a continuance untll the witnaszs becanme avallable when he’ could have

given testimony that would have supported ‘the derensa, was clearly
t 24 "
1neffective aesirtanco of counsel., Moreover the Lallure of counsel to

s

even interview this‘xitness, counsel could not have strateglcally decide

a witness,would be unnece&sary or harmful W1thout even 1nve=tlgation
i

the nature of thls testlmony. wade V- Armontrcut. 798 F.2d 304 (1986).

{holding that investlgat1on is an essential component of the adversary

process). Thls isaespec;ally true, assuming that Officerxr Salazar would
Y l

have testified that he was called the morning of July 15, ﬂ997 "to. meet
with Pet;tioner an the afficer that was transportatlng hlmwto jail.which

would have tende& to rebut the state's case on the issue of the events

,” .
of the mornihg of July 15,1997, i 4
Q ..t s
Iin thls caSe “there c:n be no doubt that the preformane of
,-«
counael was deficent, ahd thit thls deficiency by counsel dld pre;udxce

3y

the defense. ‘ahd denled'Petltioner the right to effective assiatance of

‘

counsel ana his due process rlghts to a falr trial, as protected by the
. 5
Sixth and Fourteenth Amendment to the United States constltution #

- Y '

u . < .t .'
i' z" .
. > 4
7 S
i '
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L% i , (.r S

“: '.' -

i

EY

)

’

o

(33)



"t 217

ISSUE (G) Was counsel ineffecrtive for Failure ro obiject to the

admigsibility of evidence thuat wag presented by the proqecutlon

to prove a fact of the cagae, when this cvidongea hud not boun held

and was not admltted to SLED

in police custody prior to trial,
types of testing to tie it to the

for fingerprinting, or other

crime scene?

During the trial of petitioner, the prosecution was allowed

to introduce to the jury, (without objection from counsel), a

‘ - |
ceramic pig that Mary Bates alleged the petitioner had used to

atrike her the night of the alleged crime of first degree burglary,

(Tr.p., 38, L. 24-25) and (Tr.p., 39, L. 1-25).

Mary Bates admitted on the witness stand that she had the

ceramic pig in her posse9310n since the night of the alleged
-
incident. (Tr.p..39, L. ,18-20) as follows Q. Has that ceramlc

pig been’ in your possession since Ju%y 15, 1997” A. Yes, Slr.
Trial counsel failed to object to this evidence being admitted,

(Tr p.,39 L.,29) (Mr. Griffith: Your Honor’ I have no objection),
l

Even after the witness Mary Bates had admitted on the witness
gtand that she had the pig in her possession ever since the night
ot the alleged incident. (July 15, 1997). |

Here counsel has let the stare make a highly pregud1c1al
allegatlon {to wit, that-petltloner became armed with a- ceramic
pig, of which he used to threaten his accuser, Mary.Bateé; an
extrémely importéni element of proving first degree burg#dry).
And counsel failé to object, rails to ask why the police -did not
take the ceramic pig as evidence the night of the allege£'iﬁcident,
fails to ask why no test for Jlingerprinta was performed fé see 1f
petitiéner actually did pick this pig ub, fails to have ;he state

establish the burden of proof that petitioner actually did‘DOSSeSS the

219
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pig the night in question,

againet counséal’ 3 client

. %
the ceramic pig was even present the night in guestion,

ﬁ.‘{
ﬁ.
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Here highly prejud1cia1 testiimony was dl’owed to be entered
&

- ; OO o v J , .
-petitioner became armed with iv,

be no doubt that Petitioner wes denied his Slxth Amendment rlght to.‘

-

4

v

only:

Te

P

the testimony of Mary

or: that -

with no prooi offered by the state thut

§

Bates; this unchallenged testinony without more proof that peticioner

actually became armed with ie,

was hlghly prejudlc1al

and

clear zut path to the type of assistance oI coun°e1 that petltioner

rece;ved during trial

error)
takenfany eviden

sent this to: SLED fOr ‘various-testing to prove the state’ s case

in ch;ef

*'.l

the state has submitted praves one element of this offense without a

!

4

-

i

‘(u

i

without - objeCtlon

caunsel in effect said

v

(mean;nq that counsel alluwed erro% after

for

2

-y
s

urely the police should have

ce that proved a’ crime had been commltted"and

doubt), whEn couneel falled to object, or conteSt the evxdence

submltted by the state

~

and no other proof of the matter was

B

offered by the ”t&ce to prove actual possession. by pet;tﬁoner at

any time durzng the alleged ¢rime.

‘There can be no doubt that putltioner was pregudiced by the

t

deficient performante of counsel, (counsel falllng ta object)

-

2

{My client is QUilt?, and the evidence

this performance by‘counsel fell below the standard of reasonableness

of professional condict of attornays. in vrtmlnal cases;
is a reasonable probabillty that for this deficitncy by counsel

the result of the trial would hdve been different Hereé the

at trial further vxolated ‘Petitioner's Pourteenth Amendment right'to

iy
' the effectlve aesistance of counsel,

e
.Al

¥

> .

Y

¢

N

due process of
- Iiu .

-

,

i

law and a fa;r trial,

24
s,
a-v*l
. .

»

‘. .‘m .n..;
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ISSUE (H) Has counsel lDEffeCtJvE 1or failing to have the state establish

a _chain_of custody as to evidgnce Lhat was 1nuroduced during trial?

K8

1 i,:

¢
Petitione; argues that counsel wau inuffeétive for‘failihg

to object to prosecution’s sdmission of a ceramic pig without‘a
chain of custady belng established by the state that this pig was
actually in possession of pctitioner o the night in question as
being a weapon held over mry. Ba:e§ while on the phone with her
boyfriend, Jamses Evan Gallman, AKA (Slop). Mrs,:Bates sgaced to
the police that petitioner tiireatened Lo strike her on the head
w1th the pig 1f sahe were tell "Slop" of petltxaner [5] presence in
tne,pouse during the early wmourning phone call on 3uly 1%;:1997.

<'The:érresting officer never Jid a crime scene 1nve3tigaéion of
alleéed broken front door and surrounding arvea of Mrs. éate's
r‘ti'{:aile.r_fc:sllov.ct_ing the removal of petitiqner from Bate's %ront
lawn on July 15, 1997, nor did they examine tﬂe pig or take .
piFtureS of it's pfeaence in Mrs. Bate's home, ér send it' to SLED
for fingerprintg. 1t remained in her poasession until theé first
day of petitioner's trial when she brought it ts.court fﬁt intro-
duction as stata s exhibit (1) against the petitioner. The police
never photographed or fingerprinted sald pLg or Latalogued it's
existence asg an ¢v1dence exhibit. It was never given a control
number accompanied by a form (B), (certificate'of proof of chain
of physical custody or control) as requ1red by South Carolina
Rules of Criminal Ptocedure.(?¢§%f (21)

Petitioner denied ever having seen the pig during guestioning at

trial. (See cross examination by Mr. Peace; T. Pg., 132.

(36)

221




g P o Thaads

. -

4

- LR e et -
-~ - L s e omw — wewT R ¥ ¢

e L

Q. You did not threaten lier with this pig?
'A.- No, '1 did’'nt. [ never scen that.
Q.4 Never L'een,‘t.his? . .
A. Never °een'1t ‘til today. 3
QqﬁHow many tlmee did you uneak anound in ner h0u
JLve been in her house mvre Lhan once. %
'Q }How many? { ° _
A.g1 did'nt keep count. . 4
-Q..Ten? : p
A, -I don't know.
Q. More or less?”
A. I don't Know. {
Q. But you never saw this jig?
A. No, until today. : .

[ 4 '?

,.
e Y52k A
e

ein gy

From State Y, Newton' 5.C. 262 S.E.2d 906 “Thle court held
in Benton' V. Pellum, 232 5.C. 26 at 27, 100 u.E 24 534 at 437

(1957) that;",s ¥ - ,
' Whlle proof neéd not negative all pOSSlbilltnyf tampering

(citations omitted) it is generally held that the, party

% offering such*spec1men is required to establish at least

» am far a#lpracticable, a complete chain of’ evidence Alao
sea Raino . v. Goodyear Tire and Rubber Co.,. 442 S.E.2d (1992).
*The 1dentity of the persons whp have handled the evidence

| must be establlshed." :

.3

L : -' :

R Petltioner contends wvhile citing above cases as law, that
counsel was 1neffect1ve for not obgecting to the introduction .of
evidence: lacﬁing anysestabll ;hed chain of custody. The evidence
(consisting ‘of one ceramic plg), was shown and described to the
juryras a potential weapon to be used’ on Mrs. Bates, thu% becoming
or constituting -an essential element of the first degree, burglary
charge 1 r

‘Petitloner also, contend~ that he was prejudiced by the fact that

Mra. Bates was alloWed to contend that she was threatened with
evidence (pig), ‘that was never proven that it came from the crime
scena other than’ the testimony of the victim. This allowed the

jury to infer that a- weapon wa4 present the night in question,

without the proaecution haviny to prove a fact of the case. There

can be no doubt that petitioner was prejudiced by the deficient
performance of counsel (counuel falling to object), as this e -
performance by counsel fell balow the standard of reasonableness

of profess1onal conduct of atturneys in criminal cases. Petltloner ‘

Al

argues that had 1t not been for councel's deficiency as to the
ev1dence -] (chaln of custody) coupled with other substandard

areas,of representation there would have heen a completely
different outcome oflthe trial showing pet:tioner s 1nnocence of

L. - R . . ~ sl . F
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L. . {.
the burglary first charge. that is the deficiencies by counsel,

that allowed avldence to be. introduccd, wlthout the proger standards .

of - law boing followed aimounted to d(‘_f.l(‘]OHClCS that fell below
the professional performanc: of criminal atcorneys, without this
deficiency by counsel, thery i probability that the re?ulCS of
the trial would have differ.nt. For the state would have lacked’
praof of one of the necessary elements of the offense charged

" For the reason set foru.h in this iszsue, petltloner g conv1ct10n
and sentence should ke overlurned and a new triul granted.

138)
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ISSUE {7} Was counselglneffecqjv for pursuing a llne of qUestionlng ?

™ n || _.:

-that &aa ni ghly;prejudicial ‘to the defense, and ddatroyed hiﬂ cliuntn s
@4 L T ‘! A . 3 ,4

n charter in the qyes of thd AHury? j- o
: R R T R P - : .

._‘. . z ‘I" e % ; . ;

Y t

5. buring the questxonlng of Petitioner, counsel was¥guestion1ng
,:i. . p" q ‘x
Petitioner cancernlng the subject of off;c»r Salazar, and evcnts that"

P
. .

had taken place on;the ‘morning &f July 15 1997, durxng an escape from.

police Custody Durxng ‘this queatLOnxng of Petltloner, Pet;tioner happen
i r
3 ! i
" to mentxou that he’had ‘been 1n prlson on & prior occa591on, and counselu
. l" A} ' '

completely abandcned\the lxne of qucstlonzhg and pursued a‘l;ne of attack

‘ '

upon Petltloner that had nothlag to do with the Assues at hand, and only

: nl }
,'d;stroyed Pet;fioner s*cred1b11~ty in the eyes. of the Jury,e in the follow

examination of Peﬁltloner durlnq trial{Tr,p. 106 L. u0/25 ) @

T ST | : 8
Qe ALL#RIGHT. "You JUST MENTIONED SOMETHING. YOU HAD, DONE SOME PRISON TIME
BEFQEE? 'T' ﬁ_ 2 . o SR
A, YEAHL . ' T ., 2

P L2 )
HOW LONG*--WHY‘WBRE_YOU ‘IN JAIL---WHAT HAD YOU BEEN IN JAIL~FOR THAT YOU'!

BEEN RELEASED? WHAT wAs THAT?' ¥ 

]

A, WELL. I4VE BEEN TO JAIL A NUMBER OF TIMES, PRISON.

0

(I
s

TSy

ALL RIGHT THE. MOST RECENT TIME? ’ : ff*

’
.

LN
A. ABOUT THFBE TIMES ASSAULT AND BATTERY WITH LNTENT TO KILL

~A‘~. " ;

Q. ALL RIGHT. Now gAS;THAT INVOLVING ANYBODY IN THIS WHAT WE‘RErDEACIN‘4
’

14

WITH TODAY, ANY OF THE UFFICERS OR ANY OF THE VICTIMS OR ANYTHING?: 4,2 ‘

R
A. NO. e . \ 5 SRS
. . . 3 ) o, - * ‘ l .
: - F 2 - i 2;
Q. IT INVOLVED' NONE!OF THEM? i' N ;'i: 'Z"
é- o '* L] g' L:v
A. NO. 3 - L .. é“ . h._ -\-)' '?"."
' By trhat ot f!
e g oy
- F‘,-t # ? N “;,
i ¢ . : K
Ny U - ;r . ’.,
5‘ L e -‘l:‘ '.‘t‘
. - i T
. {3%) ﬂ’ - Coa

. f b ' 2
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This line of questioning by counsel was highly prejudical to the
defenge, as it destroyed any credibility that Petitioner may have had in
the eyes of jury. It set up the bad man theory, for the jury to yse in

reaching their verdict. That if anyons had committed these crimes in the

past, surely they were a bad person, who should be convicted, in for no

other reason than the fact that they are a bad person who should be removet
from the community.. This evidence led ‘the jury to an erroneous view of
Petitioner's criminal histopy. which was capitalized on by the prosecuticn
withour objection. '

There can be no showing by counsel that th%s line of questioning
was based on a reasonable decisian, or that his line of guestioning by
cQPnsel did not prejudice the defense. Counsel simply boosted the state's
case, (as he showed that Petitioner was a bad person who had committed
crigea in the past, with elements that were essential to the crime that
Petitionef wés on trial for)As a result his represgptation fell below the
objective standard of reasonableness. Such is violafive of the Sixth Amend-

ment.Strickland-V-washington, 104 S.Ct. 2052. Here the preformance by

counsel amounted to a8 deficient preformance, as there is a reasonable
3

probability that but for this deficiency, combined with others, that the

results of the trial would have been different.

(40)
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~i§SBE {J) Was counsel fneffective for failure to obiect to hearsay.

‘testimony Crom the witness stand? - i ]

rred .
. e . . . . v -
'Y ¢

'5UP1qg thé course of Petitioner's trial James Gallman took the
witness. stand ahd’iegtified as-Col;gws:(pr.é?.L.?O/26)

(Q)."r;)w' s‘_ﬁa"rrs:u. YOU WHO WAS THERE?

(A). YEAH. '’

(Q). AND'WHO DID SHE'SAY WAS THERE?

(A) SAP.”

(Q). AND SAP IS---IS BAP JAMES WISE, THE DEFENDANT?

(A). YEAH. *

Counae} railed;tofobject to thisvtestimony as"hearssay téstimony"
g3 to what Méry Bétcs had sgid. And this testimony was highly prejudicis
to Petitibneé, Eingeiit placeil P;titigner at the,scene of the crime in
3“qbnfrontation withothé victim. When the victim was available,an in Cou
and couid#hai@.tg#fiﬁiedlto what was sald betweén'her and any other part

'This.viblet;ﬁiPeiifigner‘s right to Cobrrontation. proctected by the due
process claugé.or;thé POUftéenth‘Amendment to the'Un1ted States Const.

This ia'ba§1c1yftwo arguhents before:the Court as to éounsels
ineffective asgistanéé;(l) That counsel’should have objected to what the
person testifying said as hearsay, and therefore 1ts admission is prohib
ited by the Rule against Hearsay And (2) Admigsion of James Gallman:

testimony as to what Mary Bates said violatéd Petitioner 3 right to be ’

confronted with wi;nes;@a against him. ’_A)
- The rule.againsv Hgérsay prohibits the admisgion of teati&ony 6};5
i' other evidencé-of a séatement made out of Court, o;Pered in Court EL:"x
' prove the tnuth of the matter asserted.State-V- Williams. 331 s! P 2d 32&

C.App. (1985) : ' g ”4*~*5*{,1
$

l. (41) L]




The admission: of hearsay constitutes reversible error only if its

‘admission 1s prejudicisl to the accused. 331 S.E.2d at 385. e

s -

Petitiaoner's second argument 13 inextricably linked to his firsg.

Agtha rule against hearsay 1s closely relatgd to the Constitutional

right of confrontation.See California-V-Creen, 399 U.S. 149 155 90 S.Ct.

1930,1932.(1970) (Hearsay rules and the Confrontation Clause are generall)

designed to protect similar values} Dutton-V-Evans, 91 5.Ct. 210, 218.(197_

(The rule against hearsay and the right of confrontation "stem from the

same roots"). The Confrontation Clause of the Federal Constitution provide
"In all criminal prosecutions, the accused shall gnjoy the right to be
confronted with the witnesses against him.” U.S5.Constitution Amend VI.

The South Carclina Constitution gives an accused the same right:(Any
§ZE§on charged'with an offense shall enjoy the right to be confronted

with the witnesses against him.S.C. Const.art I,§14.

Counsel should have objécted to this line of testimony, especially
in light of the fact that the person who made the statement was in the

courtroom and available to testify.

In State-V-Williams, 331 S.E.2d at 359.(Prejudice is presumed if

the hearsay had some probative value on & material fact of the case).
While the facts 1in this case do not stand on all fours with State

-V-Pollard, 196 S.E.2d B39 (1973)(IN which, a police officer was permitted

to testify, over objection, regarding information hie had recieved (rom
other persons which led to the defendants arrest. The officer testified
in effect that he had received information from some other source or
witnesses as basis for his signing the warrant [Cor the defendant].Id aF
460 196 S.E.2d at 840. The Supreme Court reversed holding:( The testimony
of the officer, that he signed the warrant upon the basis of inf'ormation

recelved from witnesses who did not testify, was claarly hearsay and

Aok
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and: inadmisaible.) The Court alsc rejected arguments that the deféndan1
was not prejudiced by the testimony.

The right of the defendunt not to be convicted based on.hgankay ¢
to say it another way, the right of g defendant to be confronted by the

witneases for tha.prosecution, is a precious: right. It is perhaps the
. . t

most-imﬁortant right given innocent people. State-V-willaims, 331 S.E.2
. _f’ B .

354. Also Se¢ State-V-Dennison, 406 S.E.2d 383 at 386.

In the cdse at bar,. counsel should have obJected to the hearsay
testimony, as the tegtimeny was highly prejudical in the course of Peti
trial. The faillure of counael to do so was Ineffective aszglsatnce of co

thus falling within the standards set forth in Strickland-V-Washington,

104 S.Ct. 2052. In ﬁhich the Court said;that in order to matisfy the
“ ¢ :
second prong of the test ( the defendant muut show that the deficient

1
performance prejudiced the defense).
'!-'- i a .

oF
S

e
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ISSUER (K) Was counsel ineftoective for failure to ask the Court to

charge the lesser 1ncluded nffence Of"ntllulury Crlmanl Trespass”

since all the rqguired elemunts_of this olrence were presanud

during the trial for First Legree Buryglary?

During the trial of Petitioner,Mary Bates testified that she had
seen Petitioner pull up in her yard,in a Van,and blow the horn. That
Petitioner came to the door and ask her where her bayfriend was, and
that she tola Petitioner he was in Prosperity.(ff.p.34/35) That Petition
then told her that he wanted her boyfriend to be a Pall Bearei at his
'sister funeral. Also that she wanted Petitioner to leave ﬂar residence,

or she would call 9]11.(Tr.p.36) That Petitioner told her she -wouldn't

! and she assured Petitjoner that she would, and did do so accordi

do. that,

to her testimony;(Tr.p.36,L.1/20). When the Officer arrived -Petitioner:-

saaa made to leave, but without -his Van, and she.(Mary Bates) ask the.
officer to make Petiticner take his Van Qith him. Petitioner returned
and left in the Van, only to return. later, by means of walking, and
started banging on the door wanting in. That Petitioner started making
accusations about her (Mary Bates) not wanting to talk to Petitioner,
and that she in turn called her boyfriend, and tgld him Petitioner
(JBmes wise) was standing on her porch making accusations against her.
(Tr.p.37). That during this conve;sation with her boyfriend, Petitioner
knocked a hole in the front déor and came in.{Tr.p.38).

While Petitioner does not agree with all the facts as submitted
by the trial record, non the less, the law still supports his allegation

that counsel was ineffective for failure to request that the Court

charge the legsser included offense of Statutory Criminal Trespass.

(44)
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First degree, burglary requires the entry of a dwelling without

conseat with the ihtent to conmmit a ¢rime therein, as well as the

existence of an aggravatlng circumstance.5.C. COde Ann §16-11-311

$*
{Supp. ]993)‘ Statutory crimin..}l trespass involves either (1) the entry

of a dwelling.house}:place of business or the premlses of another withi

jatx mcntHSlafter bemng warned- against such ¢ntry or (2} the failure to
(XX

leave a, dwe111ng house, place of bus;nese or premlses of another after

hav1nglbeen,requested to leave. S.C.Code Ann. §16-11-620 (1976).

e
" An 1nd1ctment.w1ll sustain a convicticon for & lesser of fense if

<

the 1eeser offense 18 includea within the greater chargedioffense. See

‘ -

State~v Fennell 20923 LE.2d 433 (1974).«The test for determlning when

.. . ""5
;' when a~crime

.
L D)

% etawleSSer included offense of the crime chdrged is
. (*,’ .
whether the‘greater offense includes. all the elements of the lésser

\t'

offense; See‘State—V Suttles, 302" $.E.2d 338 (1983) 1if the lesser offens

wr
;nqludes an element not included in the greater offense, then the lesser

offense ih not 1nc1uded in the greater.’

In thia instance Statutory’ Trespassing. is a lesser included‘offeh.
of First Degree Burglary. As, Statutory Trespass requires a8 pridr warning

against entry or a request to leave.All these elements were present in

" Petitioner! a'CEEe. (Aa'Mary Bates teetified- AND SO,I SAID “"WELL, THE .

BEST THING TO DO IS GET QFF MY PORCH BEFORE I CALL 9113}.(Tr.p. 36)

vy $-i -

(AND I,YOU KNOW AND I SAID “WELL, JUST 'LEAVE, AND SO, I CALLED JAFES

GALLMAN, MY BOYFRiBND AND I TOLD HIM HE WAS ON THE PORCH MAKING ALL

-~

KINDS. OF ACCDSA’I‘IONS} (Tr.p.37) i.’

%f RO 4 ‘ *
. Thereghas alsao present the elements of Common law Trespash and

-

ke R

counsel'falled to ask the Court. to charge the jury as to 'this. lesser g_*’
' é " a vy Ny [
included qf{ense. As Common law Criminal Trespass requires either ﬁélﬁc1c
R ; + . ‘: H
B ‘ RIS T

(45) - K
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injury'or entry after notice Sce State-V-Bradley, 120 S.E. 240 (1923).
Because all the elements of proof were present four this charge as well
to the jury, counsel was ineffective for failuge to ask the court to

charge the jury as to Common law Criminal Trespass.

There can be no doubt that Petitioner. was prejudicad by the
inactions of counsel, for it guve the jury no chwuice but to convict on
oﬁ the Greater offense of first( Degrec Eurqlary. Since the elements were
present for the two'lesser included offenses, counsel was highly ineffecti
for failure:torequest the lesser included offenses, as this deficient
preformance by counsel undermines confidence in the outcome, since there
is a reasonable probality that the out come of the trial would have been
different had the Court charged the two lesser included offenses, upon
ébunsel request. For the reasons set forth Petitioner was dénied his
Sixth Amendment right td‘the effective aséisatnce of counsgel, and his
F;Lfteenth Amendment right to due process of law andralfairjtrial, by

the failure of counsel to tequest the lesser included offenses,where the

elements were present for such a charge.

{46)
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ISSUE (L) Was counsel {neffective for fajlure to object to the reading

of tha Indictmenﬁ to the jury that related ta prxor crimes, and the

enterinq of these Ind;ctmenrf dnto cvidence For the jury to view dur

.

[ 3 t . w
.

deliberatibn?

v -

«
%

During the trial of Peritioner the prosecution was;&llowed to

‘o

read to thé‘jury indictments of Petitioner's brior conviction's, and to
enter thesa‘indictmeht into-evidence as exhibits (8ix) ang (seven) with

out objection from-counsel {Tr.p.131,L.2/6).

puring the questioning of Petitioner,the prosecutzon was allowel

to guestion, Petitionexr in the follow1ng_manner without objection from

counsel.{Tx.p.129,L.13/2S, Tr.p.130,L.1/25, and Tr.p.131,L.1/9),
7 M : . - .

Q NOW YOU!TESTIFIED YOU'D: BEEN IN TROUBLE BEFORE.. DIDN'T YOU?
'-r

A zgs I DID‘

Q. AS AMATTER OF FACT IN AUGUST OF 1990, YOU PLEAD GUILTY TO BURGLARY
THIRD, orgﬁlr YOU?

A. IN $0? b

Q. Auéosr OF 1990.

A. I DIDN'T Lbox AT THE RECORD AGAIN. I DON'T REMEMBER.

Q. OKAY. NOW, I'LL SHOW You WHAT'S BEEN MARKED AS STATES EXHIBIT SIX
FOR IDENTIFICATI%NrAND ASK you WHAT THAT DOCUMENT 1S? DOES THAT bt

POCUMENT HAVE YOPR %}HE ON IT? DOES THAT .SAY THE STATE VERSES JAMES

v'.‘{,l

EDWARD. WISE? | o 'a;’ji
A. DON'T SAY ATTEMFT BURGLARY, THIRD DEGREE? 5 S SR
Q. IT DOES. 1§ THAT WHAT YOU WERE SENT TO JAIL FOR, ATTEMPTED‘BURGg;R;,;

THIRD BEGREE? ' SIS
A1 DIDN T GO TO JALL. I GOT PROBATION. i L)

O YOU GOT PROBATION OKAY, BUT THAT'T THE OFFENSE YOU WERE CONVICTé
N'&'

QF?', 1 P . . Y | ) '
o 4 (47) _ o ib"‘"
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A. I WASN'T CONVICTED OF IT. I’ TELLING YOU I GOT PROBATION FOR IT.
WELL, YOU CAN CALL THAT CONVICTION BECAUSE I PLEADED GU?FTY TO IT,
AND I WOULGN'T HAVE PLEADUED GULLTY TQ T 'I'heEN IT I WASNTE UNDLR
PRééSURE WITH THE LAW ENFORCIMENT HERE IN NEWBLERRY COUNTY BE&AUSE
THEY WANTED TO USE ME TO SET UP PEOPLE WITH DRUGS.

Q. OKAY, I SEE. I 5HOW YOU WHAL'S BEEN MARKED AS §TATE‘S E;HIBIT SEVEN
FOR IDENTIFICATION AND ASK ¥0U WHAT THAT DOCUMENT IS? IS THAT THE

STATE VERSES JAMES EDWARD WISE?

A, YES, IT DO.
Q. ALL RIGHT. WHAT CRIMES DID YOU PLEAD GUILTY TQ OR WERE YOU CONVICTED
I

OF? '
A. I WAS CONVICTED OF THESE CHARGES, ASSSAULT AND BATTERY WITH INTENT TO
x:ii, POINTING.AND PRESENTING A FIREARM, CARRYI&G A PISTBL UNLAWIULLY .
Q. oxAi. THANK-YOd; MAY I HAVE THIS BACK? V
wﬁ,mn.psacn: YOUR HONOR, I HAVE CERTIFIED COPIES OF THE EXHIBITS. I
WOULD REQUEST THAT STATE'S EXHIBIT SIX FOR iDgNTIFICATIoN AND SEVEN FOR
IDENTIFICATION BE ADMITTED AS STATE'S EXHIBIT SIX AND SEVEN.

MR.. GRIFFPIN: THAT'S WITHOUT OBJECTION, YOUR HONOR.

THE COURT: NO OBJECTION.

MR. pEACE} THANK YOU, YOUR HONOR.

{STATE'S EXHIBIT NWUMBER SIX AND SEVEN MADE A PART OF THE RECORD).

While Petitioner has not been able to find any case law in South
Carolina that says this judgement call by counsel Qas ineffective assistance
Petitioner has found one cése that is directly on point. In Lombard-v-
Lynaugh, 868 F.2d 1475 (5th Cir.1989) the court said;

kg noted, Lombard@ contends that he was denied effective assistance
of counsel at trial because Cahoon, as trial counsel,failed to
abject to;(1) the habitual offender comments by the trial court

and the prosecution's reduing to the jury of the indictment which
contained several allegations of Lombard:!s:prior convictions.(the
Texas Court of Criminal Appeals found that reversal of a conviction

(48)

233




ed where the trial court permits the jury to learn, at
"tgerzgzizncement of the guilt or innacent stage of the trial. that
the defendant has been convicted of one ox more prior felony
offensea alleged@ for enhancement, provided the defendant timely "
obgects Thus Cahcon's failure ta object at trial to the referéence
+¢to Lombard" pripr coavictious way wellshave been a “Costly error..

A

: Wtw -3 HE

he was prejudiced by the prosecution

v

Pégitibner contends that

. reading to the jury, the indictments of his priorfconvictipns. as Ahis
. <

gave the jury a eaSy hook en which tqQ hang a'guilty verdict. just becaus
Petitioner had been cast in the eyes of the jury as a bad person, who,

if foryno other reason should be removed from the communlty, because of’
i

his past record as a=bad person. : .

(¥
l 'J

Counsel was deficient for failing to object to the read1ng of the
lndxctments, and for falllng to object- to the 1nd1ctment balng presented

7 .
to jury as- evidehce that Petitioner had been conv;cted of prlor,crimes

in the past that ?stabllshed the same' type of ev;dence that, thelprosecut.
W, « N
needed’to establleh the c0nv1ctlon that petltlonertwas on trzal for.

" k] RS

Petitioner contends that his due process rxght pursuant to the Fifth
and the F0urteenth AMendment were violated by the adm1551on of h;s prior
convictlons. The gi?th‘Amendment states, in pertlnent partgéNo person
shall be dep:ivedl?f.t?fe, liberty, or property, without due process ef
law. The fourteenth Amendment, in pertinent part, ;tates- nor shall any

State errive any perSon of life, liberty, or property, without due proce

f
Of law. 3 _. , .
: ' \

- Evidenée must be felevant, that is "haVing any tendency to-make the

exlstence of any fact is of consequence.to the determinatlon the! action .
o

more probable or less probable than it would be without the. evmdence Not:

all relavant evidence will be admitted, however, Although relevant eviden¢

may be excluded 1f its prdvatlvn value is substantlally outwvlghted by 4

the danger of unfalr*prejudice confusion of the zssue, or mlsleadlng ;
- Il

the jury, or by~ consideratzon of undue delay, haste of tlme, or—needless~
AN
(49) .
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presentation of cumulative evidence.F.R.C.P.(403)

validity of the prior convictions based on

¢

Consideration of the
quilty pleas should have been made in & pyretrial hearing in the trial
court. The fact that such a pretrial hearing was not held in this case

would deprive any rewiewing court of the bLenfit of determinatiaon of facts

For the reasons statced in this issue Petitioner contends that -
his Sixth and Fourteenth Awendment rights to due process of law and a
fair trisl were violated at his trial and that counsel was ineffecrive

for failure to object to this evidence being introduced, without objectioc

because was presented with onit part of the cecord pretaining to the

conviction. As a result of this canstitucionual ecror by cbunsel. there

was a,substantia; and injurici s effect or influence on the jury's verdict.

Counsel failure to objexut fell below the objective étandard of

reasonableneas and amounted to a def1c1ent preformance by ‘counsel. As

P

there is a probabillty that but for this deficency the results of the
trial would haveﬂbeen different. That is the deficiency uﬁdermines the

1

confidence in the outcome.
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"COHCLUSION®

For the reason set forth in this Applicationmfor PostiConviction

.
[

Relief PetitionerTSubmits that he was not prov;ded the eiiectlve

i ' -r

ass;stance of counsel during tr.isl, thus reslutlng Jn a denlal cf
Petitioner qu'process rights to fair trial, and thg effective assistance

) <. 8 - B
of counsel before and-during trial. For the reasonsfset forth in this

. ¢ ‘g '-l
Application, Putltloner is entitled to a New Tridl under the Copstitution
i,
of the United States, Slxth Amerdment. Por this rellef Petltloner will
forever ‘pray. : 3 ?l
¢ % ' e “

K}
»

q
¥
i1,
x."
-
RE
)
e
i :
R 3y
‘
": .‘h :' "
. B -
i o .
- -
oo <My .
[ WY B
PR Y L
V] . - v
* ’. 5 A
| 2
" - "
.;‘ t o :-
u T ) ’
' -‘-0 T
-~ ') v
"i Ay ¢
34 "
; T «
51 “ o s <
( ) \ . ) ¢
’ < »?
. d i
i . 3
‘xe 236 I T
¥ Aot



P

- -
E i W a

pvER A
DNl e e

Sworn to afd subscribed before me
this A

. Y -
; AR
*CERTIFICAYT!: OF SERVICE*®

f, James Wise do swear uniuer penality of perjury., that I have
il : '

mailed ‘a copy of this Application l'oc Post Conviction Relief to those
persons whos addresses appear b.low, by first placing a copy of this

Applicatien in a prepaid enveloye, then taking that envelopé to the

mail room here at the Evans Correctional Institution in Bengettsville,

South Carxclina, and placing that envelope in the U.S.Mail,

RESPECTFULLY ,
I

-

K
AMES. EDWARD WISE#250411
. EVANS-“CORR. INST.
P.O, Box, 278 . o P.O. BOX, 29512-02
BENNETTSVILLE,t S.C

S.C. 2910 LA

Newberry, 108 29512-5202
: iy

[N

(4

Jackie S. Bowers
Clerk of Court

Of?i;e of Attorney General

charles'COndon

P.O. Box, 11549

Columbia, South Carolina
29211 - i

2457

..2000,

NOTARY PUBLIC
DK -0l —2207

ay of S;

MY COMMISSION EXPIRES

.

Subwitted this jf_day of ¢ ?%{fo/&’? 2000.
(52) :
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The State of South Carolma Ui ngneane. 16 .
Nowberrv T (B) tL‘c:L)l"thli )“‘LL“(J)

c°um'°' S (A ASSAULT AND BAYTERY OF A HIGH
" AGGRAVATED NATURE ’
15 ¥
"At a Court of Ceneral Sessions, convenud on the 15th duy of Nowberry
19.27_, the Grand Jurdrs of Newbsrry.. . County present upon their oath:
a COUNT ONE P
=
" That N JAMES JDWARD WISE
. ‘.‘5‘.‘

. did 1n the couacy nnd scate aforesald, an or about the 15th duy of July - N

19 gg , wilfully. and unlawfully enter a dwelling without consent and
with intent to commit a crime therein and cither, when, in effectinq
entry or while in the dwelling or in immediate flight therefrom, he

or anotherg partxcipant in the crime was armed with a deadly weapop.or
exploaive; or caused phychal 1n]ury to a person who was not a particxpant.
in the crime; or used or threataned the use of a dangerous instrument;

or diaplayed what was or appeared to be a knlfe, pistal, revolver, rxfle,
shotgun, machine gun or- other tirearm, or the LutLLihg or remalning

occurred in the niqht‘t'x.me‘,wthe Sald dwell:.ng bemg occuppied by Hary
‘-\-qf- ‘1-1 b "' )

pates o . ap e vitee -"--.-. LA OSSN S I LIRS TS Ol |'<
L PAHTY NS UMIe Fhid .
' T D (ESARRES T L ARG L IR Y 1ol i sty
COUNT TWQ
cr .o ... . 1 ThY . . &t
That L 'JRHES‘SPNARD WISE

PO ey

TR 2 yednwan RN YA ARy .
d1d in che county and ftate aforcsaid, on or abouc the _ 1Sthduy of July '

19 97 gGormit an assault and battery upon the victim, Mary Bates, con- .
stituting.an uﬁlawful act of violent injury to the parson of the said
victim, accompanied by clrcumstances of aggravation, to wit: the said
violent injury being caused by the use of the hands and/or fists of

the said JAMES EDWARD WISE which were used or intended to be used in

a manner Xxnown to beAcapable of causing serious bodily injury or death,
and the use of hiag hands and/or fists did cause serxious bodily injury

upon the said victim, Mary Bates )

Agalnst the peace and dignalty of the Stute, and contrary to the statute in such coscs made and

provided.
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{ futher stale thal lhare Is probable cause (o believe that the defendant nomed cbove dd c.omn_-.n‘

- the oime set jorh ali-ad that probable cause is based on the fofowing lacls:
GN 7-15-97 AT OR ABOYT O4:56 AM THE LEFGHMDANT. JRM €5 EDMARD WISE BID E‘JT"R ]
T"\L RESIDENCE OF MARY BATES L CATED AT 1108 RGYD CROSSING IN NEL!D‘RRY counTyY °

; - : Rttt . Wt ook LA @ im .-
e e e T o CEUNE ; R ..
J@M 2L AACI I . - .
5ol T ! - . L, - o
I S Y : = v | P—
 ARREST WARRANT 2 SYATE OF SOUTH CAROLINA i) $¢ Aoy Goro
~ 491606 Courty rwricpary o 1 AFFIDAVIT cogr g cagifoe  ooade
MDD ey mOpIYyy )
P ~{‘ 3, 'n‘i ;'S‘TATE OF SOUTH CAHOL'NA. . . : Personaily  appeared before me the aifiant  __MARY AQTED Vt'h’
< f g,:'b w,,EE]Couulyl ElMumc-pahly of . . being duly sworn deposes end ssys thal delendamt EE-ED -
N4 W’_’mﬂmm_cnum_ " did within ‘this county and slste on oS W R R o T aded violale _the edminal laws {of LIk
j gt - Slate of Scuth Carolina {or ordinoce :ﬂD ;:cumy/DMumc:pahly °‘-————NE'+F‘E—RR—‘-—————-—]
in the lollomnq particulars: 1
- g DESCRIPTION QF OFFENSE:  NALTI(C INJURY 10 FPROP ." _--.
R T 16-1i-520 MALL.. INJURY. TO REAL PROF.
]
-t

Yo

-sps%:ﬁﬁace _n Height: - _4_9.‘“ SWeight: ___LL3 LY BRERKING OUT THE FRONT DGOR SLASS AMD WHILE INSIDE .THE DEFEMDART JAMES . -
%Dgsme’*' ___ OLA. EDLARD WISE 'DID STRIKE KARY LATES SEVERAL TIMES CAUSING IMJURY TO MARY' BATES 0
HEDQEE sAgency ORle: ___SCAZE AR0 AFTER DEPUTY CLAY BADB ARRIVED AT AROYE LOCATION AND FLACED SRNCSECKARD msz
-@Pmsbq&)f«m/\gerw-’ A~ NEWAERPY. CO. SHERIFF 1MNDER ARRESTS DEFENDANT 010 RESIST ARREST ‘BY RUNNING RWAY FROM RRRC TING
‘f‘PmsedﬂWOfﬂcer‘ _QpY L AWFIN NFEICER DFFJCER. ARDVE IS IN VIOLAITON HITH THE 1976 CODE OF LAWS, AS :
»?orrer.se >y iwot 15 IMIUAY. 10 EROD AMENDED. FENSE CCCURRED In NZUDERRY COUNTY.
‘7 M Offence Code: 2302 .
?7\.::? DEe AT 100 J L0 ;% @2 il’i ’

“aks A AA/

'g'l‘h ngarram is CERTIFIEC FOR SERVICE In the
GwmyID Mumcmalnty ol

|

} R?]?[Nﬁ

b] fian'd Address LI T B o o LYA B ol T oS aTal S 1
T

#?f "’7’ Thd gecused &2 + -' $1=n m v 1 KAt Ay SN a1+ % N Y= I
gnature o g Judg Afflant's Ta!ephoﬂe _____,g@,,‘,_‘._.,;g..@_
STATE OF SQUTH CARCLINA )
D}Counrle Muntcipality of ] ARREST WARRANT
Tirani-ony )

TO ANY LAW ENFORCEMENT OFFICER Oli,'THlS STATE OR M_UN]CIPALITY OR ANY CON'STABLE QF THIS COUNTY:
it appearing tfrom (v shove affidavil that there are reasonable grounds o believe  that

on P2 2i5,97 delendant y
‘ did viclale lhe erimingl iaws _of (he Slate’ of South Carofina (or op;ananca oi =

D}@JMWGM\M MELE AN ) a3 set lorth below:
DESCRIPTION OF C INSURY TO r-nop . " - o -

: ORI -“".*_1.‘6':-&;1-"- SO CMALT. IMJURY TO REAL PROF. .
- ta\bl Now, L ered and direcled lo arrest ihe spd delendamt and bring him or  ber belare
Ca-:i able Alavr ; : . -
o STl ‘);’F?:u::-' me (o; o _ accarding lo v, A cow. of thfa Arrest Warmant  shall . be ..delmd l?_ the
defend { ion, or hs sudn therealter 83 i praclicable. : S

R TR A LT ey 3
n. wmmnoﬁg °""‘° LS’ ;

NEQBERRY,CDUNTY SHERIFF'S OFF1CE et £{
L CENTROL COURT © % Shrature ot tepdff hudge
; ST UIS RICH RD Jodge Coder . N 32

S5 NETioR Sav. iSC-- 29128 - T haner 2048 - . . Ll Xagistca




R

|4

.ﬁ »&'&' HOWREREY CARITY, .
e 3R THE STATE- L
I Q:' ":;g—,.?'- ”- 1;;" """@‘lﬂS‘
LR '
BEISE, IQNES CDUOEC
porly =
P hnecepiry a0 20t
i ph_--e':%"" - 55t __ N
B e
| JIDL Sh ‘2" . oL
: gmafgm Agericy ORI #: __SLUAIEE RO
Lf;s‘:é‘;.gcu‘uns Fgercy. CEENERE 1 SR H I
L Peniitig Officer. O 1 QUELL_AECICER.
i TR 1301 L _1p: {iny 10 CBOR
- g, e ¥ Otierse Code} (255
%@E{,Ordmaﬂce S9c. . 40- t 1T

- ARREST WARRANT' K.

=T r-: 101606
%ﬂa _STATE OF SOUTH CAROLINA
y;i ’ f‘iEJCour.yl DMunidpzlily of

gmxs&warranl W CZATFIED FOR SERVICE in the

g@ﬁcu"t;‘l[}'.’-;' Tty d
.:": ;‘:" -

.;:.‘,' X ﬁ_ The accused

: L -
LSy

o

i, . .
2 )‘ i{‘\h : Cﬁ S Q;\U\tg

o Swzns!um of Con%gl:!ﬂr,Law wuam qm‘— fe?

s
|

1" ;E’UBERR% CGUNT‘{ GHERIFF'S OFFICE
: \ql,_ COURT
X 2UTS RICH RD

291928

. B — s g o .
STATE OF SQUTH CAROLINA . ) ‘ NN et .
UleonylJsnicigatiy ot AFFIDAVIT onoe ' pagipqe 5888, e < oy
Lo o @ oty ] ) T ST . ) )
Persomally  appeared belore me  (he atfiand Qi nd - 5 el et e, who !
being duly sworn deposes end mays thal detendant WMES  ERUaen. = M . u

dd wibin this counly and slate on ey gao ® “violals  the “erminal* laws. s of ~me
Stale of Soulh Caroling (or ontimance of[ijnly/DMumupaﬂtv e!_____NE,,%g_ﬂ,,g._______w J .
n (he foliowing particufars: R A

DESCRIPTION OF OFFENSE:

.' .l
~ .

PMALIC IMNJURY TQ FPROR

16~11-520 MALY., -INJURY TO REAL PROP.
{ wnber slale that ihere is probable couse o befeve hat e dslendanl . named above dd commil
tne crime sel lorih gnd (hat probable cause is based an the Icnomnq facls et -

ON 7-15-97 AT OR ABOUT D4:50 AM THT LEF “EHDANT. JAMES EDUARD WISE
THE RESINDENCE GF MARY BATES LOCATEL AT 3132 BOYD CROS
6y WREAKING OUT THE FROMT DOOR SLASS
COUARD WISE DID STRIKE BERY LATES
AFTER DERUTY CLAY snnn an
{PIDEN ARKES T

GFFICER. 0
AMENDED.

€ DID ENTER
SING IM NCHBERR'( CGUNTY
AH0 WHILE INSIOE .THE DEFENDANT JAMES ~
SEVERAL TIRES CAUSING IMJURY TO MARY' BATES ;.
RIVED AT ASTYE LOCATICH AMD PLACED JAMESEDWARD WISE =
f-DfMT B1D RESI3T ARKEST BY RUNNING AYAY FROM ﬂRREaTING

-

'I/ v . v
) } fia'd Adsess
(--*-,_“w—r—-——l-ﬂ |lr¢"l‘u‘\; r‘r‘

Egnalury of Bedidg Judge . } : ped-l
7 ,

Alfiant’s Teleghorie Mam_ﬁe.z@_ﬂ.qt.__.._____.._._

STRTE OF SQUTH CAROL\NA r

.Cumlylg Mumd,oahiy ol - )
sislingTeny T SO | - ' AU .
TG AHY LAW ENFORCEMENT OFFICER GF.TMIS STATE OR MUNICIPAUTY OR ANY CONSTABLE OF THIS COUNTY: :
o appeaﬁnq from, The: abre  atidadil  thal there  are  reasorable  groundd  fo befisve  ihal v

on. . MR LI A ' deterdant _.;.;J_;'_,;qg:t'_.ggug.pg.___h___ ——
did vitate the crimingl taws of the Siale ol Sou!h Carofina (or. orhnance of

DCOUH'Y/GMUF? aifly ot © i...- ) as sal lorth below:
DESCRIRTION OF : C INJURY TQ PROR ° .

_ o WALI. IMLJURY T REAL PAOR. R
Now, - eniidwered “and dimecled lo arrest ha 830 delerdanl and bmg him or her beforo !

Ry
geeording lo law. A capy of ihts Agrast Woarrant shad ba  defivered lo the
on, or o3 Soon. thereafler o3 is praclicable.

atTLiNT oL
M LTI e

(s ) ; N

Z
sénature of ls/( udge }  Judge's Telephong =
Jedige Cotde: 4357 ‘ ' 1ssuing Court: fagh

BARRY 3 “NO0H
QRIGINAL , A .
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h Form A RULES OF CRIMNAL PROCEDURE

8 !

" APPENDIX OF FORMS

‘T ¥ i -

B { : 'FORM A. (Rule §). AFFIDAVIT OF CHEMIST

| or CHEMICAL ANALYST
§ é g . Cah&al No. T

- E b : Print All Informnnon Exceptthm Signature Is Required
% : . . RE: mrpormumber : . S
i LA am a (Chemist)(Chemisal Analyst) .
R v L & . Qe T R
E ~ emp oye“’y R Nnmdﬁmphyinamm) :
A | and cértiffed f:y SLED 19 qualificd. to perform testiig ‘and analms for controlled '
substances or other subatances regulatey by Title ¢4, Chapter 83 'of the Code of -
e

. Lawa or Rule 614 of &the Deprrtment of Hea!t.h and *Environmental Controt,

ey

.- Andlyn). During that period,'I’have fecn qualified 28 an expert withess and
1 . testified In cquit no fewer than . Umes, 1 have recewed the fullowing training as
3 T e a(Chenﬁat)(C}em!enlAm.lm)‘ ’ 2

s ' s te

T ——re—
R,

T

vy s ) honoh; Tegeived) 3 ¥, )
AT . Yieariity that T tested the items listed in the shové referenced report uaing

. ,,' “ ' " Tishoratery proeedures approved by SLED nnd that the report accurately reflects my
o -~ . opinion mgardmg the results ofthe watar tosts perfam:ed. ;

3. -5._ P

LY

FEENEY. X3

Sworn hefore me ﬂm Ve
S dayof. . 18

e . , s, '

(Signature of Chemist or Analysty

- “" . .’ —tt

(Plico)
»

Notary Pubfic for SouAt;hA Carolins ‘ (Data)
My Commlsafon eanes' -

{Amu;sled eﬂ'u.ti«' Ju}y 1,1594.)

[N

‘o

k<)

3 v S 168

Uhave had 2 . ¢years and _-._ mouths expenenoe gs & (Chemist)(Chemical ©

(Lfst, hehools - or; wunes stterided; other tmining received; orgmﬂzahom and -

X8 g

g e Y

B ey




2 ; e TR
. B ‘o s
i . RS ' * .

. ks - 3 2 4 :
X ¥
. % 4 ¥

APPENDIX OF FORMS

Form B

FORM B. CERTIFICATE OF PROOF OF CHAIN OF PHYSICAL
CUSTODY OR CONTROL (INITIAL CUSTODY)

CONTROL NO.
Print All Information Exeept Where Signature Is Required

. ' FORM B (RULE 6)
CERTIFICATE OF PROOF OF GHAIN OF PHYSICAL cusromr OR CONTROL
(Initial Custody)

Thia is to certify t.hu(,-l am employed by —
. {(Nemn) (Name of Aganey

———e—_ and that on 19__, I scized from _.
ar Depattment) : {Dste) . (Name)

)
pursuant to ’ at or
(Blate Whether Subject to g Warrgnt, Lawful Arrest or Othenvise) .

near ! the follawing substance(s) or contaiher(s):
(Pisee Where Solzad) .

{Describe subatance or container with sufficent particulnrity to distinguish it.)

On

— 19__., 1 made delivery of the abave described eubstance(s) or con-
D o

tafner(s) to : of — in .

(Name) (Lsw Enfarcernent Ageney)}
substantiplly the same conditlon as when I received it. .

. (Signsture}

Place:
Date:

Sworn before me thla deyof 18

Notary Public for South Carolina
My Commission expirva:
{Amended effective July 12, 1990.]
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RULES OF CRIMINAL PROCEDURE

it '&L recefved =

~

FORM C. CERTIFICATE OF PROOF OF CHAIN OF PHYSICAL
CUSTODY OR CONTROL (SUBSEQUENT CHANGE OF
LT T custopy
) [
Y CONTROL NO. )
Prix;t AJI lnformsl:lon Excep“r. Where Signature Is Requu'ed

LY
&

4

B ! - ' . FORM C (RULE b)
) . CERTIFICATE oF PROOF OF CHAIN OF PHYSICAL CUSTODY
.'_.,,,.,"-. 4 -OR CONTROL (Suhsequent Change of Cusf.ndy)
. d‘Q >
T ito certfy mat 1

C J.i..y *

: ‘am emplo)féd b’y

REN

i badi BeriTu 7}(-, T l’ it ‘Vv 1"«‘&‘#& 0,'2“:';;;‘3!4'("
’\f.:- ) Mmmmmwwmrmm

;»‘u

hli.-".f N‘w
P it (Nmot?m)*v’
- t.he l'olluwing eubstanceﬁs) or conwner(a)

“' .

e , "(l.mﬁntarmmmAmm
which wv.re originally sefztd by

(Nlmacme Mﬁklngbrigjulsdmn) .
(Descnbe substance or contalner with sufﬁdent pm'dcu!aﬂty to- dishnguxsh #)y .

LY

Tk, L v » : K

, (D" 18—, I mide duflvery of the nbava deseribed subsmnue(s) or con-
C e 0’ N Lo) . 15 -y

mxnaﬂs)m"-l ~ - of :
{(Huome) Tt aw En!omumuznm

subsmﬁhaﬂy t.he Bame cond:ﬂon 13 when 1 received it

\y e
.

'i.n

N v . ] )
_ S S - (Signature)
Plicer i oo '
Dt
Swm'n beftre me thla - day of o,
Nntafy{‘umlc fbr Souua Cm*olin‘n_
My Cominission pxpires; : .
[Amended elfective July 12, 1990 '
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byl y +  STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
[ . . ) C.A.No. 00CP-36-370
it COUNTY OF NEWBERRY "~ ) "o -
y. ) =
I James E. Wise, S.CD.C: ) os = %
P No. 250411, b ) I -
i K H ) =z T o
e Applicant, ) od O Xin
5 . ¢ )  RETURN AND MOTION TO DISFISS = ~2
Dhe ' ' o £ 2
} ? Y. ) ox - -
Lty <) N
A N e o
IR State of South Carolina, ) = <
i ) Y, N £ .}‘ . . ] ' } )
t* W . S T 'Respondc‘nt: { )
UL )
i . »
. o ‘ ", In response to the post~conv;ctxon relief application filed September 26, 2000, the.
! Ty ! .
. ] ¥ . i
4 Respondent would, show thi§ Coutt:
. ' 4’ ~o.
i X - .
R E . I
o The Apphcant is mcércerated thh the South Carolina Department of Correcuons pursuant
i ¥y
i to the Newbmwy County Clerk of Court’s orders of commitment.: The Newberry County Grand
-
b Jury indictéd the Apphcant at the August 1998 term of Genetal Sessions for burglary first degree
. « L
and the September 1997 term of Geneml Sesswn for escape.' Eugene Griffith, Esq. represented
the Applicant. The &Apphcapt proceeded to a jury trial and was found: guiity of the charges. Hp
was sentenced by méijtié'izible Judge Frank Eppes to life imprisonment without parole for the
' burglary first dcgree ;harge and months cOncurrent for the escape charge.
The Apphcant appealed h1§ conv1ct10n and sentence. The South Carolina Court of
1
- Appeais Court aﬁ‘iqned the convictior and sentence on April 19, 2000, . {
' TR L - . . . .-*: S
. In his application for.pos_'t, conviction relief the Applicant alleges that he is being held ins - .} ’ A
s N . _ e : I.! ‘ l“..;
o4 ) 1 4 "’_ li" 4
' 98-GS-36-402 and 97-GS-36-480. S
R 1 b
R
v " Yy 't A t
= . o : .
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cuétody unlawfully for the following reasons:

‘. 1. Ineffective assistance of counsel;
2. Lack of subject matter jurisdiction.

For the purpose of this Return, the Respondent incorporates the transcript, the Clerk of
Court records, and the South Carolina Department of Corrections’ records by reference. The |
Respondent reserves the right to amend this Return upon receipt of any relevant materials.

IL

Respondent asserts the Applicant’s allegation that his attorney was ineffective is without
merit. Resg;ondent asserts that the Applicant’s attomey rendered effective assistance well within
the standard of “reasonableness within professional norms” for a cﬁminal defense attorney.

Where ineffective assistance of counsei is alleged as a ground for relief, the Petitioner |
must prove that “counsel’s conduct so undermined the proper functioning of the adversarial

process that the trial cannot be relied upon as having prodﬁced a just result.” Strickland v.

Washington, 466 U.S. 668, 104 S.CL 2052, 2064 (1984); Butler v. State, 286 S.C. 441, 334
S.E.2d 813 (1985).

The proper measure of performance is vwhethctq the attorney provided representatioﬁ
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland v, Washington. The Applicant must overcome this
presumption in order to receive relief. Cherry v, State, 300 S.C. 115, 386 S;E.Zd 624 (1989).

A two-pronged test is used in evaluating allegations of ineffective assistance of ;:ounsel.
F irsi, the applicant must prove that counsel’s performance was deficient. Under this prong,
attomney performance is measured by its “reasonableness under professional nonﬁs." Cherry v,

2
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State, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland v. Washington. Second, counsel's
deficient performance must have prejudxced the Applicant such that “there is a redsonable
probability that, but for counsel’s unprofessxonal errors, the result of the proceeding would have.

been different.” Qb_m_y&g, 300 S.C.at 117-18, 386 S.E. 2d at 625. A reasonable probability

«

{
!
{
t
i
4 isa pmbabxhty suﬂicxem to undexmme confidence in the outcome of the trial. Johnson v. State,
i
!
b
t

3258. C 182, 480 S E.2d 733 (1997)

 The Respondent submits that the Applicant cannot satisfy either requmement of the
’ i mc}gz_xg A }Vashmggog tést. ;rJOWeVﬂ the alleganon of ineffective assistance of counsel
ﬁ . - . probably faises questlons of fz;ct tt;at ‘cannot be concluswe]y refuted by the record. The
g_ i t Responde:lt requests an ev1dennary heanng to fully xesoive this issue. M 2798.C.
‘,* 264, 305 S.E 2d 24‘7 (1983).

The Appiu:éht’s alleganon that the Couirt of General Sessmns lacked subject matter
jurisdiction to coni{{ct him beg::tguse‘he had already pled to _anot.her oﬁ‘ense that arose from the
same fm:tsis witho;n meriL. A ;ci:rcuii court has subject matter:iurisdiction if: (1) there has been
an indictment which sufﬁdent{y'stdws the offense; (2) there has beena waiver of lindicunen: ‘or
(3) the chargeis o lesser included charge of the crime charged in the indictment. Carter'y, Stite
329 SC 355,495S.E.2d 773 (1‘99{8) An indictment is éﬁfﬁcient to'convey jurisdiction if it
apprizes the defen'd_eant of the elements of the offense intended to be.charged and informs the

defendant of the c’:i:ﬁnumstanb.e's be must be prcpar‘ed to defend. Granger v. State, 333 S.C. 2, 3’0‘7

' SE.24322 (1998). Respondent would respectfully submit that the double jeopardy clause ha's ¢
] * 3 !
! not béen violated. The Double JeOpardy Clauses of both the United States and South Ca:olma 9

%

f Constztutxons profect against multiple punishments for the same offense and second prosccm)qn_s

) 13
hay -

'
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v 203
for the same offense after an acquittal, a conviction, or an improvidently-granted mistrial. When
there are multiple punishments 'uﬁpose.d in the same trial, the Double Jeopardy Clause does no
more than prevent the sentencing judge from prescribing greater punishmerit than the legislature
intended. Missouri v. Hunter, 459 U.S. 359 (1983); State v. Wilson, 311 S.C. 332, 429 S.E.2d
453 (199§). Accordingly, Respondent moves for a summary dismissal of the lack of subject
matter jurisdiction allegation. |

.

The Respondent denies each allegation that is not expressly admitted, qualified or
A explained.

Iv.

The State places the Applicant on notice that, should the Applicant make any false claims,
commit perjury, or abuse the legal process dun'ng the coursé of these proceedings, the State
reserves the right to seek punitive and remedial sanctions. These include but are not limited to:
the forfeiture of all earned work, education, and good time credits earned by the Applicant
(hrough the date of the hearing or final disposition of this matter. See S.C. Code 24-27-200
(Supp. 1999); Al-Shabazz v. State, 338 S.C. 354, 527 S.E.id 742 (2000). |

WHEREFORE, the Respondent moves for a summary dismissal of the aliegation of iack
of subject matter jurisdiction and requests an evidentiary hearing solely for the purpose of

determining whether the Applicant’s trial counsel was ineffective. -




Columbia, South Carolina
July 5, 2001

By:
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Respectfully submitted,

CHARLES:M. CONDON
Attomey General

JOHN W, McINTOSH
Chief Deputy Attorney General .

ALLEN BULLARD
Assistant Députy Attorney. General

DOUGLAS E. LEADBITTER
Assistant Attorney General

P.0.Box 11549
Columbia, 8.C. 29211
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STATE OF SOUTH CAROLINA )
) THE. COURT OF COMMON PLEAS
COUNTY OF NEWBERRY )

JAMES EDWARD WISE,

APPLICANT, TRANSCRIPT OF RECORD
STATE OF SOUTH CAROLINA, APPLICATION FOR POST-

)

)

)

)

-VS- ) NOS. 00-CP-36-260, 370

)

)

)} CONVICTION RELIEF

)

RESPONDENT.

FEBRUARY 4, 2002
GREENWQOD, SOUTH CAROLINA

B EF ORE:
THE HONORABLEB WYATT T. SAUNDERS, JUDGE.
A PP EARANTCES:

SAMUEL M. PRICE, JR., ESQUIRE
POST OFFICE DRAWER B36§
NEWBERRY, SOUTH CAROLINA 29108

HENRY P. BUFKIN, ESQUIRE
POST OFFICE DRAWER 419
PROSPERITY, SOUTH CAROLINA 235127

ATTORNEYS FOR THE APPLICANT

DAVID A. SPENCER, ASSISTANT ATTORNEY GENERAL
OFFICE OF THE ATTORNEY GENERAL

POST OFFICE BOX 11549 (

COLUMBIA, SOUTH CAROLINA 29211-1549

ATTORNEY FOR THE RESPONDENT
MARGARET F. BRIGGS
CIRCUIT COURT REPORTER

211 LAKESHORE DRIVE
GREENWOOD, SOQUTH CAROLINA 29649
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WITNESSES FOR THE APPLICANT

JAMES EDWARD WISE
DIRECT EXAMINATION BY MR. BUFKIN
CROSS-EXAMINATION BY MR. SPENCER . .
REDIRECT EXAMINATION BY MR. BUFKIN
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EUGENE C. GRIFFITH, JR., ESQUIRE
DIRECT EXAMINATION BY MR. SPENCER . .
cnoss EXAMINATION BY MR. BUFKIN

REDTRECT EXAMINATION BY MR. SPENCER
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THE COURT: WE'LL OPEN THE RECORD,

PLEASE, AND WE'RE IN SESSION IN THE MATTER OF --
ACTUALLY OF JAMES WISE AS PETITIONER VERSUS STATE
OF SOUTH CARQLINA AS RESPONDENT IN TWO DIFFERENT
POST-CONVICTION RELIEFP APPLICATIONS. THEY ARE
CASES NO. 2000-CP-36-260 AND 2000-CP-36-370. IN 260,
HENRY P. BUFKIN, ESQUIRE, WAS APPOINTED TO REPRESﬁNT
MR. WISE; AND IN 370, SAMUEL M. PRICE, JR., ESQUIRE,
WAS APPOINTED TO REPRESENT MR. WISE.

THE ATTORNEYS APPROACHED' THE COURT IN
CHAMBERS PRIOR TO THE CALL OF THE CASE,  INDICATED
THAT NEITHER OF THEM ﬁAS AWARE OF THE OTHER'S
INVOLVEMENT ON BEHALF OF MR. WiSE PRIOR TOlTHIS
MORNING AND THAT EACH OF THEM HAD TRAVELEb TO
BENNETTSVILLE, WHICK IS QUITE SOME DISTANCE FéOM
NEWEERRY TO INTERVIEW MR.'WISE THIS PREPARATION OF
THéSE'PROCEEDINGS. EACH OF THEM HAS CONCLUDED THAT
THE ISSUES IN EACH OF THESE SEPARATE POST-CONVICTION
RELIEF ACTIONS ARE SIMILAR OR THE SARME, AND THEREFORE
THE COURT HAS ISSUED AN ORDER WHICH REFLECTS THAT IT
APPEARS THAT THE TWO CASES INVOLVE THE SAME ISSUES
AND WERE ASSIGNED TWO CASE NUMBERS IN ERROR AND TWO
DIFPFERENT ATTORNEYS WERE ASSIGNED TO REPRESENT
MR. WISE IN THE TWO PETITIONS WHICH HE FILED. THE

COURT HAS BY THIS ORDER CONSOLIDATED THE PETITIONS,

259
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AND MR. PRICE AND MR. BUFKIN ARE ASSIGNED TO
REPRESéNT‘HIM-IN-BOTH. THAT IS, WE'RE CONSOLIDATING

THE,PETITIONS ‘AND MR. WISE NOW HAS THE UNUSUAL

PR
- E)

PRIVILEGQ’OPfHAVING TWO ATTORNEYS REPRESENT HIM IN

s ‘
THE ‘MATTER.

MR.h?RICE.OR'MRu BUFKIN?

A MR,'PRICE: YES, SIR, MAY IT PLEASE THE

{

cougf, MR. BUFKIN-AND I'D HAVE BIFURCATED THE

el . ;
RES?ONSIBIL}TIESi I'M‘GOING TO ARGUE THE ISSUE OF
< . ¥ [ .

. NOW, WHO SPEAK ABOUT THE MATTER FIRST,

DOUBLE, JEOPARDY FIRST. THEN AT THE CONCLUSION -~ AND

PR .
Y L. . ’ .
.MIN?ﬁWILLINOT7BE BASED ON TESTIMONY, BECAUSE IT'S

‘SIH%}Y A{MA&@ER OF LAW WHETHER OR NOT THERE WAS N
'?ACf}DOUﬁLE‘JEQPARDY. DOUBLE JECPARDY WAS RAISED AT
_& PRETRIAL MQTION BY MR. GRIFFITH. AT THAT TIME. THE
COURT DENIED THAT MOTION.

BUT TO BRING THE COURT'S ATTENTIbN TO
THE 'FACTS,+MR. WISE WAS INDICTED FIRST OF ALL -- HE
wés”INDIcrEpiTwrcz, BUT FIRST OF ALL IS INDICTMENT
NO. 97—Gsl33;479, IN WHICH HE WAS INDICTED FOR
BURGLARY FIRST DEGREE AND ASSAULT AND-BATIERYioé:A'

¢ EN
4" I'M 'NOT SURE, .THAT CASE OR A PART OF IT WAS. REMANDED

. .!

TO’ SEMPLE;A?SAULT AND BATTERY AND WAS SENTENCED ”O
i:-; 1 ‘ ‘ - ’
l

" e 3
¢ L 260 v TS
::. . :i:u-db{ ! [ ! - '.. ¢ 4;’ :l u

A,

'HIGH AND AGGRAVATED NATURE. FOR WHATEVER,REASON; AND

BACK'TO MAGISTRATE'S COURT, WHERE EE PLEADED GUILTY”

7}
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TIME SERVED AND ALSO WAS SENTENCED FOR MALICIOUS
INJURY TO REAL PROPERTY. FROM WHAT I CAN QETERMINE
ABOUT THE FACTS, THE DAMAGE TO THE REAL PROPERTY WAS
ALLEGEDLY THE ~- THERE'S A STORM DOOR TYPE OF DOOR
THAT HE WAS ALLEGED TO HAVE BROKEN INTO, AND AS FAR

AS I CAN TELL, THAT OR ANY DAMAGE INSIDE THE HOUSE

_WAS WHAT HE PLED GUILTY TO. THEREAFTER THERE WAS A

SECOND INDICTMENT ISSUED IN WHICH HE WAS CHARGED WITH

BURGLARY FIRST DEGREE AND ESCAPE. THE CONTROLLING

. LAW ON TEIS IS SECTION 16-11-311, WHICH OUTLINES THE

" ELEMENTS OF BURGLARY IN THE FIRST DEGREE, AND I'LL

SAY THAT AGAIN FOR THE COURTS BENEFIT. IT'S
16-11-311, AND IT'S IN THE SUPPLEMENT.

THE COURT: 16-11 WHAT?

MR. PRICE: l6-11-311.

THE COURT: ALL RIGHT SIR.

MR. PRICE: AND IF YQU JUST FOLLCW THE
PLAIN LANGUAGE OF THE STATUTE, IT STATES THAT A
PERSON IS GUILTY OF BURGLARY IN THE FIRST DEGREE
IF A PERSON ENTERS A DWELLING WITHOUT CONSENT AND
WITH INTENT TO COMMIT A CRIME IN THE DWELLING AND
EITHER -- AND THEN THE FIRST SUBPARAGRAPH, NO. 1,
OUTLINES THOSE ELEMENTS OF AGGRAVATION, "WHEN IN
EFFECT ENTERING OR WHILE IN THE DWELLING OR IN

IMMEDIATE FLIGHT, HE OR ANOTHER PARTICIPANT IN THE

261
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CRIME, NO. A, IS ARMED WITH A DEADLY WEAPON OR AN
ExpLgsrvg." THER?‘S NO TESTIMONY THAT HE WAS ARMED
WITH*A DEADLY WEAPON. THERE IS SOME TESTIMONY THAT
WHILE IN THERE HE DICKED UP A CERAMIC PIG AND
ALLEGEDLY THREATENED TO BASH IN THE HEAD OF THE
vxciim. WE. TAKE THE POSITION THAT IF THAT IS A FACT,
THEN:THAT WOULD CERTAINLY BE AN ASSAULT. THERE'S

ALSG;SOME ALtEGATION -~ SUBPARAGRAPH B, “CAUSES

- PHYSICAL INJURY TO A PERSON. WHO IS NOT A PARTICIPANT

IN igE CRIME." THERE IS SOME TESTIMONY AND THERE I8
som?xevxpgwcz THAT THERE WAS PHYSICAL PROBLEMS
SUFF%FEDABY THE VICTIM AND SHE SOUGHT MEDICAL
'TREAkMENT'Fo&.IT. NO. C, "USES OR: THREATENS THE USE
OF QgﬁANGQROUS INSTRUMENT." THE ONLY TESTIMONY ABOUT
DANGEROUS INSTRUMENT. WAS THIS CERAMIC PIG THAT WE'VE
HEARD' ABOUT IN THE; TRANSCRIPT. NO. D, "DISPLAYS WHAT
I8 OR APPEARS TO BE A KNIFE, PISTOL, REVOLVER, RIFLE,
SHOTGUN, MAcﬁing éUN, OR OTHER FIREARM," AND I'M NOT
AWAREi OF ANY: TESTIMONY IN THE TRANSCRIBT THAT RELhTEé";
, e o 8
TG THAT. . | e ¥ kS

i"’ "

. SO THAT BRINGS US DOWN TO THE.BI'.BMIE:NTS5
.."’.’

~

,‘a'

IN SUBSECTION 1, WHICH I§ EITHER ARMED WITH DEADLY: ~

%
g "

CERAMIC PIG IS A DEADLY WEAPON AND CAUSES PHYSICAD'*fHT-

- 4? nﬁA

: T W
INJURY. AND“IHE NEXT QUESTION COMES, WELL, IS THAT} 4 .
. - i)

~p b s
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PART OF THIS SIMPLE ASSAULT AND BATTERY CHARGE THAT
HE PLED TO TOGETHER WITH THIS MALICIOUS INJURY TO
REAL PROPERTY, WHICH HE PLED TO IN MAGISTRATE'S COURT
PRIOR TO THE TRIAL OF THIS CASE.

PETITIONER ARGUES THAT THE SECOND
INDICTMENT AND TRIAL VIOLATED THE DOUBLE JEOPARDY
CLAUSE OF THE FIFTH AMENDMENT OF THE UNITED STATES
CONSTITUTION AND ARTICLE I, SECTION 12 OF THE SOUTH
CAROLINA CONSTITUTION. OUR SUPREME COURT HAS STATED
IN STATE VERSUS LAWSON, WHICH IS A 1983 CASE, "THE
STATE AND FEDERAL CONSTITUTIONS GUARANTEE FREEDOM
FROM DOUBLE JEOPARDY AND PROTECT A CRIMINAL DEFENDANT
PROM PUNISHMENT FOR BOTH AN OFFENSE AND A LBSSER
INCLUDED OFFENSE WHEN THEY ARE ESTABLISHED BY THE
VERY SAME ACTS."

IN THE LAWSON CASE, THE DEFENDANT WAS
CONVICTED OF ROBﬁERY,_GRAND LARCENY, AND AGGRAVATED
ASSRULT AND BATTERY. HE RECEIVED THREE CONSECUTIVE
TEN-YEAR SENTENCES, WHICH WERE SUSPENDED UPON SERVICE
OF TEN YEARS AND THREE YEARS' PROBATION. THE COURT
REVERSED THE SENTENCE FOR GRAND LARCENY, FINDING THAT
THE SENTENCE FOR GRAND LARCENY VIOLATED APPELLANT'S .
CONSTITUTIONAL RIGHT NOT TO BE PUNISHED TWICE FOR THE
SAME OFFENSE. THE COURT WENT ON TO SAY, "IT IS PLAIN

FROM THE FACTS RECITED THAT THE APPELLANT COMMITTED
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BOTH ROBBERY AND THE LESSER INCLUDED OFFENSE OF
LARCENY, " BUT THEY WERE AT THE SAME TIME, SO FOR THAT
REASON HE COULD. NOT BE CONVICTED OF BOTH OF THEM.

‘ THE STATE VERSUS CARTER, WHICH IS A
CASE WHICH IS VERY SIMILAR TO THE FACTS OF THIS CASE
IN TERMS;OF THE LEGAL IMPACT, THIS.IS A CASE WHERE
THE-DEFENDANT WAS CHARGED WITH A D.U.I. AND RECKLESS
HOMICIDE ARISING OUT OF THE SAME FACTS. HE WAS
CONVIGTED. OF THE FIRST -- HE WAS CONVICTED OF D.U.I.
FIRST IN MUNICIPAL COURT. THEN HE.WAS TRIED FOR
RECKLESS HOMICIDE IN GENERAL SESSIONS COURT AND
CONVICTED. THE COURT STATED IN PART THAT, "THE
FIFTH AmanqﬁgNT'FORBIDS SUCCESSIVE PROSECUTIONS
AND CUMULATIVE PUNISHMENTS FOR GREATER AND LESSER
INCLUDED OFFENSES." THE PRINCIPAL TEST FOR
DETEQ&INING~@5§THE§ TWO OFFENSES ARE THE SAME FOR
THE ééRpésE'OF.BARRING'succgssiVE PROSECUTIONS IS
WHET?#R, QUOTE, . "EACH PROVISION REQUIRES PROOF OF AN

+

S : -
ADDITIONAL FAGCT THAT THE OTHER DOES NOT," CLOSE

<,

QUOTES. THE COURT WENT ON TO SAY THAT, "IN OUR ﬁ:fw.
. THE TRIAL ON) RECKLESS HOMICIDE WAS IN EFFECT A ,

RETRIAL ég‘mnz‘n.uux. OFFENSE. THE ONLY sxGN:E;éANT
DISTINGTION WAS THAT THE STATE WAS NOT REQdIREDan,f

‘. . L
ESTABLISH, THE DEATH OF A VICTIM AS AN ELEMENT OF -
§ . PR
. k]
THE QSU.IJ?ﬂigﬂ‘D.U.I.-VIOL%TION WAS CRITICAL IN, {
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ESTABLISHING THE RECKLESS HOMICIDE.™®"
THE CASE AT BAR IS SQUARELY ON ALL

FOURS WITH THE CARTER CASE AS FAR AS THE LAW. IF YOU
LOOK AT THE STATUTE AND YOU TAKE AWAY THE ASSAULT AND
BATTERY ASPECT OF THIS STATUTE, THEN THE DETAILS -~-
WHICH DEfAILS THE ELEMENT OF BURGLARY -- IF YOU TAKE
THE ASSAULT AND BATTERY AWAY, THE STATE WOULD HAVE TO
FAIL TO MEET IT'S BURDEN OF PROQF. NOW, THE THING

THAT PERPLEXES ME ABOUT THIS, JUDGE, I CAN'T IMAGINE

" WHY YOU WOUDD CHARGE A MAN WITH BURGLARY AND THEN LET

HIM PLEAD GUILTY TO ASSAULT AND BATTERY -- SIMPLE
#SSAULT AND BATTERY, LET HIM PLEAD GUILTY. IN
MAGISTRATE'S COURT Td MALICIOUS INJURY TO PﬁRSONAL
PROPERTY, KNOWING THAT YOU'VE GOT A EURGLARY CﬁARGE
YOU'RE GOING TO REINDICT HIM ON. - THE ONLY THING I
CAN THINK OF THAT THE STATE WOULD PERMIT THAT TO BE
DONE IS TO BUILD A RAP SHEET AND A CRIMINAL RECORD.
QUR POSITION ON THIS THING IS THAT THE STATE TOOK
THEIR CHANCES, THEY TRIED TO RUN UP CHARGES ON THIS
MAN; THEY MIGHT HAVE GOT AWAY WITH IT, BUT IN FACT,
IFP THIS IS NOT DOUBLE JEOPARDY, I DON'T KNOW THAT I
WOULD EVER RECOGNIZE DOUBLE JEOPARDY. HAVING SAID
THAT, THE BURDEN OF PROOF FOR CONVICTION -- . THE TRIAL
OF BURGLARY FIRST IS IN FACT A RETRIAL OF THE LESSER

INCLUDED OFFENSES OF ASSAULT AND BATTERY AND
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MALICIQUS INJURY TO PERSONAL -- TO REAL PROFERTY.

THIS 18 A'CASE:THAT CAUSES PETITIONER TO BE TRIED

TWICE ON THESE'ASSAULT AND BATTERY ISSUES AND

MALICIOUS INJURY IO PERSONAL PROPERTY.
CO ) P

f . THE CARTER CASE, WHICH IS THIS D.U.I.
AND ?ECKLESS HOMICIDE CASE, SAYS THAT, "IN OUR VIEW

THE- TRIAL ON. RECKLESS HOMICIDE WAS IN EFFECT A

-
[}

gETﬁ;AL OF THE D.U.I. OFFENSE. THE ONLY SIGNIFICANT

DISTINCTION WAS THAT THE .STATE WAS REQUIRED TO

’

ESTABLISH 'THE! DEATH OF A VICTIM AS AN ELEMENT OF

RECKLESS HOMICIDE. THE D.U.I. VIOLATION WAS CRITICAL
TO. ESTABLIGH, THE RECKLESS HOMICIDE." THE COURT GOES
ON TQ SAYrTﬁéT, "TO ‘THE CONTRAhY; BOTH OFFENSES COULD
HAVE'EEﬁNkﬁ;IéD TOGETHER IN GENERAL SESSIONS COURT,
AND A CONVICTION, MIGHT HAVE BEEN SUSTAINED. WE HOLD
ONLY THAT APPELLANT'S SUBSTANTIAL CLAIM TO DOUBLE
-
JEOPARDY pﬁoﬁiBITs HIS SUBSEQUENT PROSECUTION FOR
RECQPESS¢HQ?%CIDE, BECAUSE' THE STATE RELIED ON AND
PROVED THE SAME FACTS OF THE ADJUDICATED D.U.I.
oPFENéE TO ESTABLISH THE RECKLESS‘ACT‘NECESSARYgTO~

[ 14

PROVE RECKLESS HOMICIDE," PR

-
s S
D -

Bl el LU = SRRV S ]
”

; I THINK THE COURT 1S CORRECT IN THAT.

P

IF MR. WISE HAD BEEN TRIED AT ONE TIME IN.GENERAi”
3 (’g"

Y 1 -

SESSIONS COURT FOR THESE OFFENSES SIMULTANEOUSLY,, WE#

: » - _ Yo

MAY NOT BEHHEREQARGUING THIS ISSUE BEFORE THE CCURT ¢

e 266 ‘
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TODAY; BUT FOR WHATEVER REASON, THE STATE CHOSE TO
LET HIM PLEAD TO THESE LESSER INCLUDED OFFENSES, AND
I BELIEVE THEY HAVE PREJUDICED THEMSELVES FROM BEING
ABLE TO MAINTAIN THIS SECOND PROSECUTION,

THERE'S ANOTHER CASE THAT I WOULD LIKE
TO SPEAK TO THE COURT, AND I HAVE COPIES QOF THESE.
I'LL BE GLAD TO HAND THEM UP, JUDGE. BEAR WITH WITH
ME JUST A MOMENT. THIS IS THE CASE OF STATE VERSUS
DOBSON. AND STATE VERSUS DOBSON DEALS WITH TWO
INDICTMENTS. THIS TOO IS A DOUBLE JEOPARDY CASE.
THIS IS A CASE IN WHICH APPELLANT, TOMMY DOBSON, WAS
CONVICTED OF ATTEMPTED BURGLARY AFTER THE TRIAL JUDGE;
REFUSED HIS PLEA OF AUTREFOIS ACQUIT. fHEY'VACATED
THE APPELLANT'S CONVICTION AND SENTENCE. THE COURT
GOES ON TO SAY, "THE APPELLANT WAS FIRST INDICTED FOR
ATTEMPTED HOUSEBREAKING. AT TRIAL THE JUDGE DIRECTED
A VERDICT OF ACQUITTAL ON THE GROUND THAT THE STATE'S
EVIDENCE ESTABLISHED A BREAKING OCCURRED AT NIGHT, IF
AT ALL. APPELLANT ﬁAS REINDICTEb FOR ATTEMPTED
BURGLARY FOR THE SAME ACT. THE TRIAL JUDGE REFUSED
THE APPELLANT'S PLEA OF AUTREFQOIS ACQUIT. APPELLANT
WAS CONVICTED AND SENTENCED TO SIX YEARS*®
IMPRISONMENT SUSPENDED. UPON SERVICE OF NINE MONTHS
AND THREE YEARS' PROBATION. APPELLANT ARGUES THAT

THE SECOND INDICTMENT AND TRIAL VIOLATED THE DOUBLE
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JEOPARDY CLAUSES OF THE FIFTH AMENDMENT TO THE UNITED
STA?ﬁS CONSTITUTION AND ARTICLE I, SECTION 12 OF THE'
/4SOUTH CAROLINA CONSTITUTION. WE AGREE. THIS COURT

f;HEtD;IN STATE VERSUS SUTTLES THAT HOUSEBREAKING IS A

LESSER INCLUDED OFFENSE OF BURGLARY AND THAT A
’ 4 '

||  DEFENDANT COULD PLEAD GUILTY TO HOUSEBREAKING UNDER A

Ty .

. BURGLARY INDiCTMENT. LIKEWISE, A DEFENDANT MAY BE
¥ .

,g‘-
. CONVICTEDR OF HOUSEBREAKING UNDER A BURGLARY
. A :

", INDICTMENT.’ - ONE CANNOT, HOWEVER, BE CONVICTED OF
. » t

. BURCLARY UNDER AN INDICTMENT FOR HOUSEBREAKING."™ THE
1] T

COURT -‘WENT ON TO SAY THAT, "A LESSER INCLUDED OFFENSE

REQ?%RES-NO PROOF BEYOND THAT WHICH IS REQUIRED FOR
. RN

¥

céuﬁ?pr:pu%dg THE} GREATER OFFENSE. THE FIFTH
AMENDMENT TO/THE UNITED STATES CONSTITUTION FORBIDS
SUCCESSIVE@PROSECUTIONS FOR .A GREATER OR LESSER
OFFENSES. _IF THE TWQ OFFENSES ARE THE SAME FOR
PURPéSES oé;aARRING CONSECUTIVE SENTENCES AT A SINGLE
TRIAL, THEY NECESSARILY WILL BE THE SAME FOR Puéposss

a e Ca R "
Og BARRING .SUCCESSIVE PROSECUTIONS."

AND WE WOULD SUBMIT -- AND WE'LL HAND

UP THESE CASES, JUDGE -- BUT WE WOULD SUBMIT ON ‘THE L!.‘

3 0,

LAW, THAT ,-- AND THIS ISSUE WAS RAISED IN THE TRIAL, ' ¢

SO THERE IS NO ISSUE OF WAIVER. WE WOULD JUST. SUBMIT,
L T
g v

. W4 : Yoo
TO THE COURT THAT DOUBLE JEOPARDY SHOULD CAUSE THIS.'g

»

t

CASE,TOYHAVE NEVER BEEN TRIED; AND IF THAT I8 THE ¢ *.
1 ) Y - o ]

-

o
. 2
] ? vy 2

e w Y.
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CASE, THEN I WOULD SUBMIT TO THE COURT THAT THE
SECOND CONVICTION SHOULD BE REVERSED AND MR. WISE GO
FREE.

THE COURT: THANK YOU, MR. PRICE.

MR. SPENCER, DO YOU CARE TO RESPOND

NOW OR WAIT?

MR. SPENCER: YOUR HONOR, I DO HAVE A BRIEF
RESPONSE. TO THAT.

THEACOURT: ALL RIGHT, SIR,.

MR. SPENCER: AS I UNDERSTAND THE WAY THE
ISSUE HAS BEEN FRAMED, THERE'S NO ALLEGATION THAT
COUNSEL WAS INEFFECTIVE. IN FACT, COUNSEL DID ARGUE
THIS ISSUE AT TRIAL. IT WAS PRESERVED FOR THE
RECORD. .YOUR HONOR, BASICALLY THE APPLICANT IS
ASSERTING A DIRECT APPEAL ISSUE, AND A P.C.R. IS NOT
A SUBSTITUTE FOR A DIRECT APPEAL. THEREFORE THE"
STATE WOULD ARGUE THAT WE'RE ENTITLED TO A DIRECTED
VERDICT ON THAT ISSUE. I GUESS AT THIS STAGE IT
WOULD BE A SUMMARY JUDGMENT.

THE COURT: WELL, NOW THEN, MR. PRICE, WILL
YOU SPEAK TO THAT, THATuTHE MATTER WAS APPEALED AND
THE COURT OF APPEALS DISMISSED THE APPEAL ON THE 16TH
DAY OF OCTOBER. 1998. WELL, IT WAS ACTUALLY SIGNED BY
THE CLERK ON THE 1S5TH, FILED WITH THE CLERK OF COURT

IN REMITTITUR ON THE 16TH OF OCTOBER, 19%8. WASN'T
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1 THAT .ON THIS GROUND THAT YOU NOW REFER TO?
2 MR. PRICE: SIR,:I WOULD IMAGINE -- I WAS
3 NOTjiNvdLVED IN THAT PROCESS -- I WOULD IMAGINE THAT
& v
4-*,'A9L?%31Nés THAT MR. WISE COULD HAVE THOUGHT TO RAISE
g WOULD HAb3:§EEN RAISED, AND I'M NOT CERTAIN WHAT'
6 -ngp$Nznkwffé'TﬂE APPEAL. BUT:AS A PRACTICAL MATTER,
' ' ‘e :
,if " MRu:&ISE‘Hﬁs‘BEEN CONFINED DURING THIS ENTIRE
[ C |
’s” ) Pgodéss,zaw?;wa WOULD REVERT BACK TO IF HE RAISED
‘9 THAfgeoNégréuTxoﬁAL ISSUE AT TRIAL AND IF .THAT TRIAL
-?o “'poﬁgxﬁpgpgggn ERROR OF LAW, THEN IT SHOULD BE CURED,
uifuf*‘ANnrgtsigisfﬁcaAucg IS THIS COURT. HE HAS BEEN A
12;.f?vxcrih.os;;ég;syswsm IN' TERMS OF APPOINTED COUNSEL.
LI . g
13 HE; DOES NOT/HAVE THE FAMILY NOR THE FUNDS TO EMPLOY
14 RETQENED}GOUﬁSEL,'hND AS THE COURT KNOWS, WE DO AS
15 GoOD A JOB AS WE CAN. HOWEVE, SOMETIMES THERE'S A
16 SLIP BETWEEN THE CUP AND THE LIP, AND WE WOULD |
17 SUGGEST T04THIS COURT THIS IS ONE OF THOSE CASES ‘IN
18 WHfCHéIF Tﬂib:COURT DOES BELIEVE THAT THE LAW SHOWS
19 THAT jHE Hyﬁ‘pEEN'TRIED-TWICE FOR THE SAME. OFFENSES, é:
20 TQK¢ WE WOULD ASK THAT THE COURT REVERSE, THE SH§RT‘;_E
21 , ‘AN%WSRJ JUDGE, IS THAT I CANNOT SPEAK TO Tnpfﬁgpgéﬂixﬁ.ﬂ
23 _|| 'tsSUE, BUT 1,THINK PROBABLY IT WAS DISMISSED'ON%IQQ{“ "
i I
234 || PROCEDURAL: ISSUES RATHER THAN MERITS. ’ }2}: 'jf
2a B THE:COURT: THE COURT UNFORTUNATELY,.“T}~T 1‘
25 Mﬁ._§§3§§ﬁ€[;goas NOT. HAVE THE ACTUAL APPEAL As'fﬁﬂép;ii
ALY T . P
TR ALY R : PR S T
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WITH THE CLERK OF THE COURT OF THE SUPREME COURT HERE
WITH THESE RECORDS IN THESE TWO POST-CONVICTION
RELIEF APPLICATIONS.

MR. SPENCER: YES, YOUR HONOR. IT APPEARS
THAT WASN'T MADE FOR THE JUDGE'S PACKET. I HAVE JUST
PULLED OUT THE FINAL ANDERS BRIEF, AND IT DOES APPEAR
THAT THE ISSUE RAISED --

THE COURT: WELL, SHOW IT TO MR. PRICE,
BECAUSE IF THAT WERE THE ISSUE RAISED, THEN THAT
WOULD BE DISPOSITIVE OF THE ISSUE MR. PRICE NOW
ARGUES .

MR. SPENCER: IT DOES APPEAR THAT .ISSUE WAS
RAISED. ADDITIONALLY, YOUR HONOR, .I WOULD ARGUE THAT
EVEN IF IF WASN'T RAISED, IF IT'S AN ANDERS BRIEF
SITUATION, THE SUPREME COURT REVIEWS THE WHOLE
RECORD -- IN THIS CASE THE COURT OR APPEALS REVIEWS
THE WHOLE RECORD TO SEE IF THERE ARE ANY ARGUABLE
ISSUES OF LAW, SO EVEN IF APPELLANT COUNSEL FAILED TO
RAISE THE ISSUE, THE COURT OF APPEALS WOULD BE
RESPONSIBLE FOR FINDING THAT ISSUE AND THEN DENYING
THE MOTION AND APPELLATE COUNSEL BRIEF THE ISSUE.

THE COURT: ALL RIGHT. LET'S LET MR! PRICE
COMPLETE HIS REVIEW.

MR. PRICE: JUDGE, WHAT WAS HANDED TO ME

WAS THE ANDERS BRIEF FOR APPELLANT JAMES EDWARD WISE,
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AND THE ARGUMENT IS A ONE-PARAGRAPH ARGUMENT THAT
STATES, °"DEPENSE: COUNSEL MOVED'TO QUASH THE
IND;CTMQ&T>FbR FIRST DEGREE BURGLARY BECAUSE IT WAS A
RéINpICTMENE,OF AN EARLIER INDICTMENT,® AND IT QUOTES
THE “NUMBERS:, "THE OLDER INDICTMENT HAD ONE COUNT OF
BURGLARi.IN'THE FIRST DEGREE AND ONE COUNT OF ASSAULT
AND BATTERY OF A HIGH AND AGGRAVATED NATURE.
APPELLANT gisiﬁgn GUILTY IN MAGISTRATE'S COURT TO THE

LESSER INCL.UDED OFFENSE OF ASSAULT AND BATTERY OF A

L)

- "y

HIGH AND{AGGRAVATED NATURE. BECAUSE THIS CHARGE WAS
PART]OF THE BURGLARY CHARGE, IT WOULD CONSTITUTE

S .
DOUBLE JECPARDY TO TRY HIM NOW FOR BURGLARY." IT

. . o .
QUOTES KFLLY“VERSUS STATE, A 1280 SQOUTH CAROLINA,

CASET THAT"S: THE ARGUMENT. SO IT DOES NOT APPEAR

THAT!THE ARGUMENT, WAS WAIVED.
e : ,
THE COURT: WHAT WAS THAT LAST REMARK?

\MR. PRICE: IT DOES NOT APPEAR THE ARGUMENT

WAS. WATVED BY THE APPELLANT.

' ', 3 ’ . -
.. , THE COURT: WOULD YOU HAND UP THAT, PLEASE.

'ME. SPENCER: THERE IS A LITTLE BIT OF,

?

PROCEDURAL CONFUSION, I THINK, WITH THE APPEAL FROM

t

{
:
3

> B

1

LA
THAT. INITIALLY IT WAS DISMISSED FOR A PROCEDURAL,“%!

e L4 I B
el LK B S

GROUND. I CAN'T RECALL WHAT IT IS OFF THE TOP .OF MY!®

<

T k.

HEAD:' MRY GRIFFITH DID MOVE TO REINSTATE THE APPEAL .}
¢ »? SETEN !

' -2 4 LI
L e . S VIR ) f’ da
THE APPEAL.WAS, REINSTATED, AND THEN IT WAS SUBJECT TO-.

i wft
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AN ANDERS REVIEW.
THE COURT: SAY THAT AGAIN, MR. SPENCER?
MR. SPENCER: INITIALLY THIS APPEAL WAS
DISMISSED ON A PROCEDURAL GROUND. I THINK IT WAS --
IT HAD SOMETEING TO DO WITH FAILURE TO HAVE AN
AFFIDAVIT OF SERViCE ON THE NOTICE OF APPEAL,.
MR. GRIFFITH THEN DID MOVE TO REINSTATE THE APPEAL.
THE COURT OF APPEALS REINSTATED THE APPEAL, AND THEN
WHAT HAPPENED AFTER THAT WAS THAT THE APPELLATE

COUNSEL DID SUBMIT AN ANDERS BRIEP, SO THE MERITS

WERE RULED ON. I DON'T KNOW -- I WAS STARTING TO

LOOK FOR IT JUST A SECOND AGO, BUT I DON'T KNOW
WHETHER THE COURT OF APPEALS OPINION WAS MADE PART>OF
THE RECORD OR NOT, WHETHER I INCLUDED IT IN THE
JUDGE'S PACKET OR NOT, BUT I CAN-CHECK THAT.

THE COURT: THE COURT OF APPEALS OPINION IS
HERE. IT MIGHT TAKE SOMETIME TO LOCATE IT AGAIN. IT
WAS JUST REFERRED TO MOMENTARILY. THE DATE OF IT AND
THE DATE IT WAS FILE WITH THE CLERK OF COURT WAS
PLACED ON THE RECORD. MR, WISE HAS FILED A NUMBER OF
PAPERS. BOTH FILES ARE VOLUMINOUS.» THE RECORD WILL
SPEAK FOR ITSELF. THE COURT DID REFER EARLIER TO THE
OPINION OF THE COURT OF APPEALS, WH;CH WAS REMITTED
TO TﬁE CLERK, AND IT DOES APPEAR IN THE FINAL ANDERS

BRIEF OF THE APPELLANT THAT THE DOUBLE JEOPARDY ISSUE
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WAS RAISED CLEARLY, AND IT APPEARS IN THE TRANSCRIPT
OF 'RECORD THAT IT WAS RAISED BY TRIAL COUNSEL AT
TRIAL BEFORE THE TRIAL couﬁT.

‘ SO IN ALL DUE RESPECT, UNLESS THERE
IS SOMETHING; FURTHER, MR. PRICE, THAT ARGUMENT IS
DISMISSED AS. BEING ONE THEAT WAS DETERMINED ON DIRECT

APPEAL.
LET'S HAVE THE NEXT GROUNDS.
MR: BUFKIN: YOUR HONOR, MR. WISE HAS HAD
i

A SIGNIFICANT AMOUNT OF TIME TO THINK ABOUT THESE
TRIALS. 1IN THE PROCESS OF DOING THAT, HE BELIEVES
THAT HE WAS INADEQUATELY REPRESENTED AT THE TRIAL BY
MR. GRIFFITH. HE HAS OUTLINED AND GONE THROUGH IN
SOME DETAIL WHERE THOSE INADEQUACIES WERE. WHAT I
WOULD LIKE TO DO IS GO THROUGH THEM. I BELIEVE THAT
THEY'RE IN,THE PACKET THAT YOU HAVE. I'D LIKE TO PUT
MR.!WiSE ON THE STAND AND GET THROUGH THOSE ISSUES.

THE COURT: ALL RIGHT. MR. WISE, COME UP,

PLEASE, SIR. : I

12
‘ : . ¢« &
MR. BUFKIN: WE'D LIKE FOR HIM TO BRING; .
PR )
WITH HIM HIS DOCUMENTARY THINGS TO REFRESH HIS::' i« + i

-y

£y
]

RECOLLECTION. '

THE COURT: YES, SIR. THE COURT HAS,HIS ' ¢

. , PR
PETITION. RIGHT HERE. FE
PR R
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JAMESB

EDWARD WISE ) . 17

DIRECT EXAMINATION BY MR. BUFRIN

F

DIREC

Q.

Q.

)
JAMES EDWARD WISE,

IRST BEING DULY SWORN, TESTIFIED AS FOLLOWS:
THE COURT: YOU MAY EXAMINE.
MR. BUFKIN: THANK YOU, YOUR HONOR.
EXAMINATION BY MR. BUFKIN:
MR. WISE, WOULD YOU GIVE YOUR FULL NAME TO THE
COURT, AND GIVE YOUR AGE.
JAMES EDWARD WISE. FORTY-ONE.
ARE YOU THE JAMES WISE THAT WAS INVOLVED IN THE
ACTION IN NEWBERRY COURT ABOUT WHICH THIS
POST-CONVICTION RELIEF IS SOUGHT?
YES.
CAN YOU SAY WHEN THAT TRIAL TOOK PLACE?
OCTOBER 8, 1998.
AND HOW LONG HAD YOU BEEN INCARCERATED AT THAT
TIME? |
FOURTEEN MONTHS.
WAS MR. GRIFFITH YOUR SOLE DEFENSE COUNSEL?
I BEEN APPOINTED TWO OTHER ATTORNEYS BEFORE
MR. GRIFFITH. CONFLICT OF INTEREST --
BUT YOUR ALLEGATIONS AND CONCERNS HERE ABOUT
INADEQUATE COUNSEL RELATE PRIMARILY TO
MR. GRIFFITH'S ACTIONS, IS THAT CORRECT?

THAT 'S CORRECT.

. WHAT HAPPENED TO COUNSELS NUMBER ONE'  AND TWO?
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. Q. OKAY. THE SECOND ISSUE YOU RAISE AFTER THE
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JAMES EDWARD WISE 18
DIRECT EXAMINATION BY MR. BUFKIN

wye b

A.  CONFLICT OF INTEREST. THEY FAILED TO INVESTICGATE
MY CASE. FAILED TO COME UP' AND TALK TO ME AND
.,PREPAEE MY CASE FOR TRIAL.
Q. ! SO YOU, DISMISSED THEM, IS THAT CORRECT?
A. éTHAT[g-CSRRECT. '
9. . WHEN,WAS IT -- IF THE TRIAL TOOK PLACE IN OCTOBER
" "0F 1998, WHEN DID MR. GRIFFITH FIRST COME AND
\

INTERVIEW YOU?
t L]

- A. I DON'TQHAVE THE DATE THAT MR. GRIFFITH CAME TO

+SEE’MH.,
>

Q.- HOW MUCH, TIME PRIOR TO THE TRIAL DID YOU AND
MR. GRIFFITH BAVE TG BE PREPARED?

A, '-FIFdeglGHT'DAYS.

Q. FIFTgJEIGHT DAYS. IN YOUR REQUEST FOR
POST-CONVICTION RELIEF, YOU HAVE LISTED SEVERAL
REASONS FOR YOUR REQUEST, AND I'D LIKE TO GO
THROUGH ;THEM, IF I COULD, ‘SO THAT WE CAN KEEP
,THAT IN ORDER ANTG ADDRESS THEM ONE AT A TIME.

ﬁWOULD“fAATYBé~ACCEPTABLE?

A, YES." ‘ '

LN . h
¥

* DOUBLE JEOPARDY ISSUE HAS TO DO WITH HIS'FA;QING?

+ b 4

- TO ASK FOR A PRELIMINARY HEARING WHERE YOﬁi'ﬁ

.4‘:4
N ‘ \ R

-REQUESTED THAT PRELIMINARY HEARING. WHEN BIP” '

. "'9_~ 1 X . T v T *'

YOQiREQQFST THAT PRELIMINARY HEARING?

s T : . I
PRI ' ? ’ i
. 276 b
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JAMES EDWARD WISE 1 2

19

=3
n

DIRECT EXAMINATION BY MR. BUFKIN

I WENT FOR MY BOND HEARING.

SAY THAT AGAIN?

I WENT UP FOR A BOND HEARING.

OKAY. AND WHO WAS YOUR COUNSEL AT THAT TIME?
MR. WILLIAM L. PYATT.

DID YOU AND MR. GRIFFITH EVER DISCUSS THE ISSUR
OF A PRELIMINARY HEARING?

I TOLD HIM ABOUT IT, THAT I NEVER HAD NAIRN.
THAT YOU HAD NOT HAD ONE?

YES, AND I WANTED ONE.

AND WHAT WAS IT YOU THOUGHT WAS GOING TO HAPPEN

AT THE PRELIMINARY HEARING THAT HAD NOT HAPPENED
THUS FAR?

THAT HE WOULD KNOW WHAT THEY WERE CHARGING

ME WITH AND HE COULD GO OUT AND TALK TO‘THE
WITNESSES IN THE NEIGHBORHOOD AND FIND OUT ABOUT
THIS CASE.

OKAY. SO WHAT YOU BELIEVED IS THAT MR. GRIFFITH

WAS NOT ADEQUATELY INFORMED CONCERNING THE

- CHARGES AGAINST YOU AND THAT HE DIDN'T, DURING

THAT FIFTY-EIGHT-DAY PERIOD, PROPERLY
INVESTIGATE; IS THAT CORRECT?
THAT'S CORRECT.

OKAY. THE NEXT ALLEGATION -- MANY OF THESE

. ALLEGATIONS REVOLVE ARQOUND THE SAME GENERAL
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JAMES EDWARD WISE
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DIRECT EXAMINATION BY MR. BUFKIN

A-

.ONE IN THE NEIGHBORHOOD. AND IF HE'D HAVE, HAD

" ALLEGATION OF INADEQUATE COUNSEL, AND 50 I'M

! GOING'Tp GO AT THEM ONE AFTER THE OTHER, WITH THE

IDEA THAT THEY WOULD BE CUMULATIVE. YOUR NEXT

. s * ]
" ALLEGATION WAS THAT YOU DIDN'T THINK THAT HE

THOROUGHLY INVESTIGATED THE CHARGES AGAINST, YOU
AND;TﬁgQEOSSIBLE DEFENSES. HOW DO YOU FEEL AS
THOUGH. HE WAS INADEQUATE IN THAT INVESTIGATION
AND bﬁgPARATION OF PROPER DEFENSES?

aquDIﬁNif INVESTIGATE, MY CASE. WHEN I ASKED HIM

TO FILE'MOTIONS ON MY BEHALF, HE DIDN'T DO IT. I

{ . )
ASKED{H;M TO GO TALK TO WITNESSES. HE DIDN'T DO

. IT.

SO PRIOR TQ THE TRIAL HE DIDN'T SPEAK TO ANY OF
.. & . : . ] '
‘THE WTENESSES,ON YOUR BEHALF, IS THAT CORRECT?

NO. HE JUST SERVED SUBPOENAS AND NEVER HAD THEM
SENT Q&T., HE JUST GIVE THEM TO ME ON THE DATE OF
THE TRIAL.

SAY TH%& AGAIN, PLEASE. I DIDN'T UNDERSTAND.
uHE-sgggﬁb-éuapoaNAs AND NEVER DID SEND THEM QUT
TO THE PEOPLE. HE JUST GIVE THEM TO ME AT THE
DAY OFr}HE TRIAL. HE DIDN‘T TALK TO NO?ODY: Héﬁy

DIDN«T Gb OUT TO THE CRIME SCENE AND TALK TO;NO\
! oo s

-adpen. rar gl‘\s_- L4

- * L .
THE PRELIMINARY HEARING, HE WOULD HAVE?KNQWNEMdRE;(

1t

’
:.‘ . lo'c.'Pl P 278 \E ’ ' ¢ ?" "’
B .

. 'MH%:‘ . .t

P9 UPRLERPO I ' T3 . .. .

N o B
ABoprmyicAsar HOW TO PREPARE MY CASE. ALL 'THE.. |
SR AP - . "o '

I ] P e



- . ———

DN ——

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JAMES EDWARD WISE
DIRECT EXAMINATION BY MR. BUFRKIN

! 277 21

EVIDENCE THAT THEY PRESENTED, HE WOULD HAVE
KNOWED THAT. IT WASN'T NEVER ON FILE.

HOW MANY TIMES DID YOU AND HE MEET éRIOR TO THE
ACTUAL TRIAL?

I DON'T KNOW. SOMETIMES HE MIGHT COME BY TWO
DAYS -- TWO TIMES IN THE SAME DAY, YOU KNOW. HE
WASN'T DOING NOTHING. MAYBE FIVE MINUTES OR SO,
HE'D TALK TO ME, AND GO SEE dTHER PEOPLE. HE
WASN'T DOING NOTHING.

AND IT'S YOUR UNDERSTANDING THAT HE DIDN'T TALK

TO -- DID YOU GIVE HIM THE NAMES OF THOSE
-WITNESSES?
YES.

AND IT'S YOUR UNbERSTANDING THAT HE DIDN'T SPEAK
TO ANY OF THOSE WITNESSES, IS THAT CORRECT?
THAT'S MY UNDERSTANDING.

OKAY. DO YOU THINK THAT YOU WOULD HAVE BEEN
BETTER REPRESENTED IF SOMEBODY HAD PROPERLY
INVESTIGATED THIS CRIME AND WOULD HAVE SPOKEN TO
THE WITNESSES THAT YOU RECOMMENDED?

YES.

DO YOU BELIEVE THAT ONE OF THE REASONS THAT YOU
WERE FOUND GUILTY WAS BECAUSE OF THAT‘INADEQUATE
REPRESENTATION?

CORRECT.
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JAMES EDWARD WISE
DIRECT EXAMINATION BY MR. BUFKIN

Q.

A.

Q.

. Q.

ke B I A
\ 2?78 22

THE NEXT ISSUE THAT RESTS DIRECTLY ON THAT SAME
* THEME .PERTAINS TO FAILURE TO ISSUE A SUBPOENA TO

INVSSTIGATOR SALAZAR, WHO WAB A MATERIAL WITNESS.
1 ' .
{ HOW WAS -- WAS INVESTIGATOR SALAZAR A WITNESS TO

THE CRIMES ABOUT WHICH YOU WERE CHARGED?

NO,- HE.WASN'T A WITNESS TO THAT AT THAT
_PARTICULAR TIME. I HAD ASKED HIM EARLY IN THE
POLICE, CAR TO CALL SALAZAR.

ALL RIGHT. AND SO IF INVESTIGATOR SALAZAR HAD
BEEN CALLED, HE WOULD HAVE BEEN ABLE TO TESTIFY

WITH R@éARDS TO YOUR GOOD CHARACTER, OR WAS HE
’ f R '
GOING ?O PROVIDE AN ALIBI FOR YCU AS TO WHERE YOU

. )
.WERE'GOING TO BRE OR --

p
I wxmtgn THEM TO CONTACT HIM FOR OTHER REASONS.
ALL RIGHT.
;TO.BE=A§LE TO STAY OUT OF JAIL UNTIL AFTER THE

\FUNEEAL} I WANTED TC GO TO MY SISTER'S FUNERAL.

IS IT YOUR UNDERSTANDING THAT MR. GRIFFITH NEVER
_CONTACTED INVESTIGATOR SALAZAR WITH REGARD TO | s
'THIS MATTER? }.f
WHEN I GOT OUT OF THERE HE TRIED TO CONTACTEZ' i
:gzmqnua?§c THE COURSE OF THE TRIAL. WHEN ﬁﬁi ;\i”;
TESTIFIED THAT HE ASKED ONE OF THE OFFICERS %Bédﬁ_;
SALAZAR, THAT'S THE ONLY KNOWLEDGE I HAVE~0?§H£§ ot
e *

TRYING TO CONTACT HIM. ‘ .
Y Fond ' A
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JAMES EDWARD WISE L 279 23
DIRECT EXAMINATION BY MR. BUFKIN :

Q.

COULD HE HAVE SPOKEN TO INVESTIGATOR SALAZAR
SOMEWHERES ELSE WITH REGARD TO THIS?

IF HE HAD WENT OUT AND INVESTIGATED, HE PROBABLY
COULD HAVE.

AND IT'S YOUR UNDERSTANDING THAT YOU ASKED HIM TO
CONTACT INVESTIGATOR SAtAZAR AND THAT HE DID NOT
DO THAT AND THEREFORE THAT LACK OF INFORMATION
MATERIALLY AFFECTED YOUR CONVICTION?

IN SOME SENSE; YES.“

OKAY. THERE WAS SOME QUESTION IN THE ORIGINAL
TRIAL ABOUT THE THREAT OF HARM THAT WAS MADE BY
YOU, A THREAT WAS MADE AGAINST YOU, THAT YQOU HAD
THREATENED IVBELIEVE MS. MARY BATES, AND ONE OF
THE -- THE INSTRUMENT OF THAT THREAT‘WAS A
CERAMIC PIG; IS THAT CORRECT?

THAT'S CORRECT.

ALL RIGHT. ONE OF THE ALLEGATIONS THAT fOU HAVE
MADE CONCERNING MR. GRIFFITR 1S THAT HE DIDN'T
HAVE THAT CERAMIC PIG -- HAVE ANY FORENSIC WORK.
DONE ON IT QR ESTABLISH A CHAIN OF CUSTODY ON
THAT PIG AND THAT WHEN IT WAS BROUGHT TO TRIAL IT
HAD NOT BEEN IN ANYBODY'S CUSTODY OTHER THAN THE
VICTIM; I8 THAT CORRECT?

THAT'S CORRECT.

DID YOU ASK MR. GRIFFITH ABOUT THE CERAMIC PIG
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DIRECT EXAMINATION BY MR. BUFKIN

-SR]

hrd

PR - YR

-

..,.._,,.. - . ‘F,.-.ﬁp -y s --o-.,«--ﬂ

PRIOR TO THE TRIAL?
I DIDN'T. KNOW NOTHING ABOUT IF UNTIL THE DAY OF
THE TRIAL, WHEN IT WAS PRESENTED AS EVIDENCE.
THAT WAS MY ﬁIRST TIME SEEING IT, AND HE ACTED
LIKE; THAT WAS HIS FIRST TIME SEEING IT, TOO. HE
NEVEB;MENTIONED TO ME ABOUT THEY HAD SOME WEAPON
THAT THEY WERE INTRODUCING AT TRIAL AND SAYING
THAT I ASSAULTED SOMEONE WITH IT. HE NEVER SAID
NOT%ING TO ME ABOUT IT. IF HE HAD SAID SOMETHING
TO ME*ABQUT'IT, I WOULD. HAVE ASKED HIM TO SHOW
wuaagti HAD IT IN MY Acéass, IF MY FINGERPRINTS
wAs:oﬁ IT. HE NEVER MENTIONED NOTHING TO ME
Aaouf iT.

OKAY. DO YOU BELIEVE THAT HE DIDN'T KNOW ABOUT
THAT CERAMIC PIG TO BE USED AS A.WEAP6N?

I DON'T KNOW. THEY'RE SO DIRTY.

_ SAY THAT AGARIN PLEASE?

I DON'T §NOW;. THEY'RE SO DIRTY. THEY DO THINGS
WRONG. HE HAD SOME PAPERWORK I ASKED HIM ABOUT,
AND, HE SAID HE GET THINGS FROM THE OFFICER
THAT -- THE OTHER OFFICER -- THAT THE LAWYER

13

- h
COULDN'T GET. THAT WAS A PICTURE. AND WHEN I % 7

HAD FILED A RULE 5 FOR THE MOTION TO DISCOVER THE®

D BT 't

‘EVIDENCE, IT WASN'T IN THAT ONE, WHEN I FILED'IT
. TR {

N1
, .'ﬁ' o
ILLIAM L. PYATT. AND THEN WHEN HE CAME, I
‘e . "

. e 32 4

w1my~@
"{’ :4.’;‘."‘
e 282 SRS
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JAMES EDWARD WISE ' 281 25
DIRECT EXAMINATION BY MR. BUFKIN

SEEN IT IN HIS FOLDER -- MY FOLDER, RATHER -- AND
I ASKED HIM WHAT WAS IT, AND HE SAID A PICTURE.

I SAID, "WHERE YOU GET IT FROM," AND HE SAID FROM .
THE CRIME SCENE, HE GETS STUFF FROM OFFICER THAT
OTHER LAWYER COULDN'T GET.

WHO SAID THAT? MR. GRIFFITH?

MR. GRIFFITH.

" DO YOU THINK IF HE HAD BEEN MORE EFFECTIVE AS

COUNSEL AND INVESTIGATED FURTHER HE WOULD HAVE
KNOWN MORE ABOUT THE CERAMIC PIG?

YES.

IS IT YOUR TESTIMONY THAT YOUR LACK OF ADVANCE
KNOWLEDGE OF THAT MADE IT SO THAT YOU COULD NOT
ADEQUATELY PRESENT A DEFENSE?

CORRECT.

OKAY. THERE WAS A QUESTION DURING THE TRIAL
ABOUT BRINGING UP ISSUES OF PRIOR CONVICTIONS
THAT YOU EAD. YOU'VE RAISED THE ISSUE THAT YOU
BELIEVE YOUR COUNSEL WAS INEFFECTIVE IN THAT HE
RAISED ISSUES FOR THE COURT THAT WOULD NOT HAVE
OTHERWISE BEEN PRESENTED, PRIOR CONVICTIONS?
CORRECT .

OKAY. DID YOU AND MR. GRIFFITH DISCUSS THIS
MATTER BEFORE THE TRIAL?

ABOUT THE QUESTION THAT --

283




e

w o

POUAFED @ PENGAD « ¥-300-601-0000

13

14

15

is6

17

18

19

20

21

22

23 -

24

25

1
>
h)
4
-

s opmem g , *1 ';:'-m-..“--»m
o

*

JAMES EDWARD WISE Lo 282 26
DIRECT EXAMINATION BY MR. BUFRIN

Q.
A,
Q.. -

A..

e, eeth

ABOUT THE PRIOR CONVICTIONS.
-~ HE WAS GOING TO BE ASKING ME?

RIGHT.

_HE TOLD ME THEAT MY RECORD WILL BE BROUGHT UP IF I

CHOOSE TO TAKE THE STAND,’AND I TOLD HIM THAT WAS

THE ONLY WAY THEY WOULD KNOW. MY SIDE OF THE

STORY. , I HAVE TO TAKE THE STAND.

© AND .5O'4YOUR PRIOR RECORD WAS BROUGHT OUT. WHO

.

BROUGHT . YOUR PRIOR RECORD QUT, JUST MR. GRIFFITH

OR ANYBODY ELSE?

THE PRQSECUTOR ATTACKED ME ON IT. HE ASKED ME
: : . ‘

THE QUESTION, AND I ANSWERED IT.

OKAY. WHY IS IT THAT YOU THINK THAT IT WAS

FAILURE -- THAT IT WAS IMPROPER FOR MR. GRIFFITH
TO ASK YOU ABOUT THAT IF IT WAS ALREADY IN .-FRONT

OF THE' COURT?

* . .
: BECAUSE HE HAD OPENED UP THE LINE FOR THE JURY TO |

SEE THATZ "WELL, HE'S. BEEN CONVICTED IN THE PAST-:

'SURE HE'S A BAD PERSON AND NEEDS TO BE opryrusnt :i

A.

STREEégn HE JUST OPENED UP SO THE PROSECUTOR‘ : 3

,couﬁnlsﬁan A CASE AGAINST ME. . “gtﬂ”§.'g
i1'M A LITTLE BIT CONFUSED. I THOUGHT, YOJ ;Usflt
N Y

. SAID THAT THE PROSECUTOR BOUGHT UP YOUR PAST ; J‘ :

CONVICTIONS? » "fffig ;4f5

v : »

WE %LL TALK ABOUT IT.. MR. GRIFFITH OPENEDMIT ué >
B . U
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DIRECT EXAMINATION BY MR. BUFKIN

Q.

FOR HIM TO ATTACK ME ON THAT WHEN HE ASKED ME
WHAT WAS I CONVICTED FOR.

OKAY.

AND OPENED IT UP SO THE PROSECUTOR COULD ATTACK
ME ON IT. MADE ME LOOK BAD IN FRONT OF THE JURY,
LIKE I'M A BAD PERSON IN SOCIETY, I NEED TO BE
OFF THE STREET. HE KNOWED WHAT HE WAS DOING WHEN
HE OPENED THAT LINE OF QUESTIONING UP. HE'ASKED
ME TO GET UP HERE AND TELL THE TRUTH, SO HE ASKED

ME AND I TOLD HIM.

OKAY.

SO HE HELPED THE STATE TO BUILD A CASE AGAINST ME
BY ASKING ME THOSE QUESTIONS.

ALL RIGHT. DO YOU THINK THAT THOSE ARE -- NEVER
MIND. DID HE APPRISE YOU THAT YOUR RECORD WOULD
COME UP IF YOU TOOK THE STAND?

HE HAD TOLD ME THAT THEY WOULD BRING MY RECORD
UP. I-HAD NO PROBLEM WITH THAT. BUT THE LINE
OF QUESTIONING, THE WAY HE ADDRESS IT, SO THE
PROSECUTOR CAN ATTACK ON THAT TO MAKE IT LOCK
BAD IN FRONT OF THE JURY, LIKE I'M A BAD PERSON.
OKAY. PRIOR TO THE TRIAL DID MR. GRIFFITH TALK
TO YOU ABOUT HOW HE WAS GOING TO PRESENT YOUR
CASE AND WHETHER OR NOT HE UNDERSTOOD YOUR CASE?

WE TALKED -- HE TOLD ME IF WE GET A BLACK JURY

285
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JAMES EDWARD WISE Lt 284 28
DIRECT EXAMINATION BY MR. BUFKIN

THAT I WOULD BE FOUND NOT GUILTY, BECAUSE WHITE
FOLK DID NOT UNDERSTAND WHEN IT WAS A LITTLE OLD
FIGHT, BECAUSE THEY DIDN'T ARGUE, AND HE SAID WE
NEED A BLACK JURY. THAT'S WHY WE PICKED THE ONE
THAT WE.PICKED, THINKING THAT THEY. WOULD BE
UNDERSTANDING. HE'S THE ONE TOLD ME TO PICK THE
JURY LIKE THAT.
ALL RIGHT. DID IT APPEAR TO YOU AS THOUGH

MR. GRIFPITH HAD EVER REPRESENTED ANYBODY AT

COURT., BEFORE?

I HPARD PEOPLE TALK ABOUT HIM REPRESENTING OTHER

¥

4 PEOPLE.

MY REAL QUESTION 1S, DID HE APPEAR TO BE

'

. EXPERIENCED OR INEXPERIENCED TO YOU?

‘

Q.

’

INEXPERIENCED.

L

DOqYOQ}BELIEVE THAT THAT INEXPERIENCE, AS YOU

PERCEIVED IT, RESULTED IN HIS INEFFECTIVE COUNSEL

TO Y0U?.
YES, ,I DO. :
' .m LI ‘§
!
WAS THBRE EVIDENCE THAT WAS BROUGHT INTO PLAY‘ P

.'

THAT YOU BELIEVE SHOULD NOT HAVE BEEN" BROUGHT IN°~'

PR v,

{(NO RESPONSE.) 5 ,4

ONE OF THE ALLEGATIONS THAT YOU HAVE MADE fS TﬁAT

i
THERE WAS .HEARSAY TESTIMONY THAT WAS BROUGHT N,
Y - {

3
FROM .THE WITNESS STAND, B IR T A

286
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JAMES EDWARD WISE ( 285 4
DIRECT EXAMINATION BY MR. BUFKIN

A.

Q.

A.

CH, YES.

HOW WAS THAT?

WHEN  THE WITNESS HAD TESTIFIED AND MR. GRIFFITH
COULDN'T CROSS-EXAMINE HIM PRéPERLY, OR HE DIDN'T
KNOW ABOUT ALL THIS UNTIL THE DAY OF THE TRIAL.
IF HE'D KNOWED AND HAD A STATEMENT WHAT THE

PROSECUTOR WOULD KNOW SOMETHING ABOUT THE CASE,

- HE COULD HAVE BEEN PREPARED TO CROSS-EXAMINE THIS

PERSON. AND WHEN I ASKED HIM EARLIER, "HOW YOU
GOING TO CROSS-EXAMINE HIM, THéRE's NO STATEMENT
OR NOTHING, " -HE SAID, \WHEN HE GET ON THE STAND."
AND QUESTIONS THAT HE SHOULD HAVE BEEN ASKING, HE
DIDN'T ASK.

OKAY. AND THAT'S IN YQUR OPINION, IS THAT RIGHT,
THAT HE DIDN'T ASK ADEQUATE QUESTIONS?

RIGHT. |

SO THE ISSUES ABOUT THE INEFFECTIVE ASSISTANCE

‘;OF COUNSEL RELATE PRIMARILY TO INADEQUATE

INVESTIGATION OF THE FACTS PRIOR TO THE TRIAL
AND THEN A POOR PRESENTATICON OF THOSE FACTS AT
THE TRIAL, IS THAT RIGHT?

BEFORE AND AFTER AND DURING THE COURSE OF THE
TRIAL.

AT THE TIME OF THE TRIAL, DID HE RAISE THE DOUBLE

JEOPARDY ISSUE THAT WAS DISCUSSED EARLIER?
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JAMES EDWARD WISE - 288 30
DIRECT EXAMINATION BY MR. BUFKIN

- A YES, HE BROUGHT IT UP AT THE BEGINNING WHEN HE

' wgs‘mé@¢IbNtNG ABOUT THE INDICTMENT. AND WE ALSO
TALKED -ABOUT THAT AT THE COUNTY JAIL WHEN HE CAME
TO SEQ ME. IT'S THE DOUBLE JEOPARDY STANDARD,
AND HE WAS GOING AROUND THERE AND SEE WHAT THEY
WANTED;TO DO ABOUT THAT. |
Q. DO YOU BELIEVE THAT‘EHE REASON THAT YOU WERE
‘FOUND“dUILTY AT THE TRIAL WAS BECAUSE OF THE
'INAEEQQ%TE REPRESENTATION OF MR. GRIFFITH?
A. acoéﬁsg?ﬁ |
Q. '!OKAX.J AND THAT THAT INADEQUATE REPRESENTATION
EVIOLaqu-YOUR CONSTITUTIONAL RIGHT TO ACTIVE AND
{ PROPER) COUNSEL, IS THAT CORRECT?
A: . THAT'S CORRECT.
Q. IS THERE .ANYTHING ELSE YOU WOULD LIKE TO BRING UP
NOW WHILE WE'RE HERE? .
A. I LIKE:TU RESOLVE ALL MY ISSUES THAT I HAVE
'RATSEDYIN MY P.C.R.
Q. ‘I HAVE,GONE THROUGH ALL OF THOSE ISSUES THAT YOU
" |“HAVE RAISED IN YOUR P.C.R. °WE'VE GONE THROUGH .

THEM ONE BY ONE THROUGH THIS. A ST

. -

A.  ALL RIGHT. OKAY. S a

- et

r

. Q. THIS WOULD BE,A TIME FOR YOU TO SAY SPEBCIFICALLYY.!
. ] Y o

! ‘ |

. . : - %
IN ADDITION TO THOSE THINGS THAT WE'VE ADDRES$ED;_

~

L)

. Core . La s
HERE,;"HOW, IT WAS THAT YOU FELT THAT MR. GRIFFITH
) e . . . F T
CPRFREEN WS e
(% 288 | .
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DIRECT EXAMINATION BY MR. BUFKIN

MR.

DIDN'T REPRESENT YOU PROPERLY IN ADDITION TO
THOSE SPECIFIC THINGS WE HAVE JUST TALKED ABOUT?
HE DID NOT GO OUT AND INVESTIGATE MY CASE AT ALL.
AND I FEEL IF HE HAD DID IT, HE WOULD HAVE KNOWED
MORE ABOUT THE CASE. HE WOULD HAVE PREPARED A
DEFENSE FOR ME, AND HE WOULD HAVE SHOWED TO THE
COURT THAT WHAT THE STATE PRESENTED TO THEM IS
NOT TRUE, AND HE WOULD HAVE OBJECTED TO THE
EVIDENCE THAT THEY CLAIM WAS USED IN THE CRIME
SCENE AND THIS CRIME, AND IT WASN'T NEVER ON
FILE. HE DIDN'T DO NOTHING AS FAR AS
REPRESENTING ME AS REQUIRED BY LAW.
OKAY. IS THERE ANYTHING ELSE?
NOTHING THAT I CAN THINK OF RIGHT NOW.
ALL RIGHT. THANK YOU.
MR. BUFKIN: I HAVE NO FURTHER QUESTIONS.
THE COURT: THANK YOU, COUNSEL.

CROSS-EXAMINATION, PLEASE,

SPENCER.

MR. SPENCER: THANK YOU, YOUR HONOR,

CROSS-EXAMINATIQON BY MR, SPENCER:

Q.

MR. WISE, I FIRST WANTED TO ASK YOU ABCUT --
YOU MENTIONED THAT YOU HAD FELT COUNSEL WAS
INEFFECTIVE FOR NQOT OBJECTING TQ SOME HEARSAY

TESTIMONY?

289
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JAMES EDWARD WISE , . 288 a2
CROSS-EXAMINATION BY MR. SPENCER

Q.

YES, SIR.

» WHOSE- TESTIMONY WAS THAT?

‘, JAMES .GALLMAN.

o MR
UH

LIS

. GALLMAN'S TESTIMONY?

~HUH.

fﬁAT‘?HE TESTIMONY CONCERNING STATEMENTS

"MKDE.QY MARY BATES WHEN THEY WERE ON THE PHONE

+ TOGETHER?

‘YESM. RELATING, TO THAT.

3

I S':_.

THAT THE TESTIMONY THAT SHE CALLED

¢ N .
~MR. .GALLMAN AND TOLD HIM THAT YOU WERE OUTSIDE

3 -

‘BAMMING. ON THE.DOOR? IS THAT THE TESTIMONY

YOU'RE! TALKING ABOUT?
. P

" YES.

HOW, MANY BLACK JURORS WERE THERE ON THE JURY AT

TRI}\L?'l

NINE.

I WANTED TO JUST GO OVER AGAIN YOUR SECOND
. ‘r ] .

i

' BLOT e
THAT'S-CORRECT. $ ‘iﬂ'
NS
}AND YOU WOULD HAVE WANTED HIM TO TALK TO soMa‘;wI ,
":6.., . !:a- §
. . ) .“
WITNESSES? s
s ot
. 70;"?'3
. 'YES. PN
: L 4‘:.“;'
'*AND; YOU4SAID YOU WANTED HIM TO FILE A MorrbgTAND&"
¢ 4e.f‘ £ . :AL
&5 : Y
Cooefa 290 P b
"l:...‘&n!v . A

1
ALLEGATION. YOU FELT YOUR ATTORNEY DID NOT

' THOROUGHLY INVESTIGATE THE CASE, IS THAT co?nﬁcf?
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JAMES EDWARD WISE 289 33
CROSS-EXAMINATION BY MR. SPENCER

Q.

A'

Q.

Q.

HE DIDN'T FILE IT. WHAT MOTION IS THAT?

RULE 5 AND MOTION FOR TO REPRESS THE EVIDENCE.
AND THAT'S TO SUPPRESS THE CERAMIC PIG?

ANY EVIDENCE THAT THEY PLANNED TO PRESENT DURING
THE COURSE OF THE TRIAL.

SUPPRESS ANY EVIDENCE THAT CAME IN?

ANY THAT WAS CONDUCTED FROM THE INVESTIGATION
THAT THEY PLANNED TO USE AT THE COURSE OF MY
TRIAL.

NOW, YOU MENTIONED YOU HAD TWO ATTORNEYS
BEFOREHAND?

YES.

AND WHO IS YOUR FIRST ATTORNEY?

MR. WILLIAM L. PYATT.

AND NOW WHY WAS HE RELEASED AGAIN?

CONFLICTS OF INTEREST.

WHAT WAS THE CONFLICT?

HE DIDN'T REPRESENT ME PROPER.

SO YOU JUST DIDN'T FEEL HE WAS DOING A GOOD JOB?

HE WASN'T. -

-AND YOU ASKED THE JUDGE FOR A NEW ATTORNEY

BECAUSE YOU DIDN'T FEEL THAT HE WAS DOING A GOOD
JOB?
YES, SIR.

WHO WAS YOUR SECOND ATTORNEY?
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JAMES EDWARD WISE 290 34
CROSS-EXAMINATION BY MR. SPENCER

A. MR. HARRY T. HEIZER.

Q. ' AND NOW WHY WAS HE RELEASED?

,A. < HE HAD LITTLE EXPERIENCE IN THE CRIMINAL FIELD.
. .

»

HE WAS' A REAL ESTATE LAWYER, AND HE DIDN'T

3 REPRESENT ME PROPER, SO I DIDN'T WANT HIM.
A 3

Q. 4 AND SO YOU ASKED THE COURT TO HAVE HIM RELIEVED

'
1

AND \HAVE ANOTHER ATTORNEY APROINTED?
R.  YES, SIR.
MR. SPENCER: YOUR HONOR, I HAVE NO FURTHER
QUESTIONS .
THE COURT: REDIRECT.
. MR. BUFKIN: YOUR HONOR, THERE'S AN ISSUE
IN THE P/C.R. THAT I FAILED TO ADDRESS THAT I WOULD
LIKE: TO PICK UP. IT'S THE NEXT TO THE LAST ONE,
CON&?RNINGiTHE FAILURE TO ASK THE COURT TO CHARGE
A LESSER INCLUDED OFFENSE OF STATUTORY CRIMINAL
TREsPAés.
THE COURT: YES, SIR.
- MR. BUFKIN: IN THIS CASE MR. WISE BELIBVES

THAT HIS COUNSEL WAS INEFFECTIVE BECAUSE THE ELEME&TQ ”

OF STATUTORY CRIMINAL TRESPASS WERE NOT -- IT ?Aélﬁé?ﬂ
deqgsTED THRT'A CHARGE OF THE JURY BE MADE. .;%;':;1
nﬁnr?sgr.gxnknggggg BY MR, BUFKIN: w,,‘=f
Q.. ngRZ WISE, IS THAT CORRECT? .

A. ,dengxsﬁ REPEAT THAT AGAIN?

k. ¢ 4
- e, 4 3
: !l N A7
t \ .
v e . .
in o - v . I TP A
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JAMES EDWARD WISE 1 35
REDIRECT EXAMINATION BY MR. BUFKIN

Q.

ONE OF THE ISSUES THAT YOU'VE RAISED IN YOUR
POST-CONVICTION RELIEF ARGUMENT IS THAT THE
OFFENSE OF STATUTORY CRIMINAL TRESPASS, WHICH
WAS A LESSER OFFENSE, WAS NOT REQUESTED BY
MR. GRIFFITH.  HE DID NOT ASK THE JUDGE TO CHARGE
THE JURY THAT LESSER INCLUDED OFFENSE, AND IF HE
HAD, THEN IT MIGHT BE THAT THE JURY MIGHT HAVE
FOUND YOU GUILTY OF THAT LESSER OFFENSE AS
OPPOSED TO THE BURGLARY. >IS THAT CORRECT?
THAT'S CORRECT.
OKAY. WHY DO YOU BELIEVE THAT THAT LESSER
INCLUDED OFFENSE MORE ADEQUATELY REFLECTS WHAT IT
WAS THAT YOU DID?
BECAUSE THE ELEMENTS WERE PRESENTED, AND DURING
THE COU#SE OF THE TRIAL, TESTIMONY FROM THE
OFFICER. AND THE VICTIM, WHEN HE SAID THAT I WAS
RUNNING TO LEAVE FROM THERE, AND IT'S DERIVED
FROM THE SAME INCIDENT, SO --
WAS THERE ANY REQUESTED INSTRUCTIONS CONCERNING
OTHER LESSER INCLUDED OFFENSES? WAS SOME deER
LESSER INCLUDED OFFENSES OTHER THAN THE BURGLARY
REQUESTED?
NO, NOT DURING THE TRIAL.

. ,
ALL RIGHT. AND SO ONE OF THE ISSUES THAT YOU

HAVE RAISED HERE IS THAT IF MR. GRIFFITH HAD

293
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JAMES EDWARD WISE ‘ 232 36

REDIRECT EXAQINATION BY MR. BUFKIN

PROPERLY ASKED FOR THIS STATUTORY CRIMINAL

. TRESP&%ﬁL THE JURY MIGHT HAVE FOUND YOU GUILTY OF
. THAT.L§$SER§OFFENSE, WHICH WOULD NOT HAVE BROUGHT
You ﬁERE'TobKY OR WOULD NOT HAVE BROUGHT THE
Manﬁagony LIFE SENTENCE. IS THAT CORRECT? !
a. THAT'é?CORRBCT.
0. ©THANK YoU.
~gg: BUFKIN: SORRY, YOUR HONOR, I MISSED
THAT BARLIEk.
THE COURT: THANK YOU.
MR, SPENCER: I HAVE NO FURTHER QUESTIONS.
THE COURT: MR. BUFKIN, THANK YOU VERY
MUCH .- ‘fﬁ
COME DOWN, PLEASE, SIR.
ANYTHING ELSE FROM THE PETITIONER, OR
THE'APPLICAyg?

‘MR, BUFRIN: NO, YOUR HONOR.

FHE COURT: THAT'S THE APPLICANT'S CASE.

WE TORN o THE STATE. __i
. ARE THERE ANY MOTIONS? “S”“~u; 1
: : AR I
" MR. SPENCER: I APOLOGIZE, YOUR Hoqgﬁ?ﬁ;; ﬂéﬂ:
THE COURT: ARE THERE ANY MOTIONS? I%;ﬁﬁ@f:;q
. Wt oty s
THERE, ARE INONE, CALL YOUR FIRST WITNESS. S ANEEN
L] b : . l -
. ! J:gg, SPENCER: I HAVE NO MOTIONS, Yoqx?;@?‘hé
HQNOBZ iYébﬁ;HONOR. I CALL MR. GRIFFITH TO Tns‘gT?NEFf»
At 204 IR
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EUGENE C. GRIFFITH, JR., ESQUIRE 37
DIRECT EXAMINATION BY MR. SPENCER

EUGENE C. GRIFFITH, JR., ESQUIRE,
FIRST BEING DULY SWORN, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION BY MR. SPENCER:

Q. MR. GRIFFITH, I FIRST WANTED TO ASK fOU ABOUT
MR. WISE'S PRIOR ATTORNEYS. DO YOU KNOW WHY
EITHER OF THOSE ATTORNEYS WERE RELIEVED?

A, I KNOW WHAT JAMES TOLD ME.

Q. AND WHAT DID JAMES TELL YOU AS TO WHY MR. PYATT
WAS RELIEVED?

A. IT'SVMY RECOLLECTIOﬁ THAT THERE WAS SOME

INCIDENT IN THE COURTROOM THAT MR. WISE CAME IN

uTHErCOURTROQM AND MADE -ACCUSATIONS THAT MR. PYATT .

. CONDUCTED HIMSELF IMPROPERLY, AND_I,THbUGHT --
WHEN I HEARD IT, I BELIEVED IT TO BE A JOKE,
BUT THE COURT RELIEVED -- BECAUSE THERE WAS A~
CONFLICT THERE, THE COURT RELIEVED MR. PYATT OF
ANY FURTHER RESPONSIBILITY. THE COMMENT-WAS |
‘QUITE INSULTING.
Q.  WHAT WAS THAT COMMENT?
A. THE COMMENT WAS THAT'-Q
MR. PRICE: YOUR HONOR, I OBJECT TO Tﬂis.
THIS IS HEARSAY TESTIMONY.
TﬁE COURT: SUSTAINED.
BY M PENC -=

Q. I WANTED TO ASK ABOUT THE ISSUE OF --
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EUGENE C. GRIFFITH, JR., ESQUIRE
DIRECT EXAMINATION BY MR. SPENCER

+

THE COURT: EXCUSE JUST A MINUTE. DID THE

WAS THAT THE}QUESTION? , )

“Mg. SPENCER: YES, YOUR HONOR.

IT WOULD Bg ADMISSIBLE AS TO --

-

’

QUESTION ASK THIS- WITNESS TO SAY WHAT MR. WISE SAID?

SO 1 THINK

MR. PRICE!: YOUR HONOR, MY UNDERSTANDING

WAS THAT THE WITNESS WAS TESTIFYING WHAT OTHERS HAD

TOLD HIM ABOUT SOMETHING THAT HAPPENED IN THE

COURTROOM

fOBVIOUSLY HE CAN TESTIFY TO ANY

CONVERSATIONS,THAT ‘HE HAD WITH THE PETITIONER.

THE COURT: THE RULING WILL BE WITHDRAWN

WITH.THE UNDERSTANDING THAT THE WITNESS CAN TESTIFY

Fa o
ABOUT. ANYTHING -THAT HE HEARD MR. -WISE SAY, IF HE

HEARD HIM-SAY ANYTHING.

MR. WISE SAID TO THIS WITNESS

TESTIFY TO THAT.

:

BY MR. SPENCER:

Q-

AI

‘COMMENT WAS MADE BY MR. WISE TO MR.

DIDN'T +- I WASN'T PRESENT FOR THAT, BUT MRé WISE

AND‘I RAD A CONVERSATION --
OKAY:. I'M --
-- SEVERAL MONTHS LATER ABOUT THAT.

OKAY? ‘I.MISUNDERSTOODﬁ I'M SORRY,

3 A 596

. M
Sl vaaad. Moo,

WHATEVER THING -- ANYTHING .

, THIS WITNESS CAN

. WHAT WAS THE REASON MR. WISE TOLD YOU?
'NOW, I.WASN'T IN THE COURTROOM WHEN THE

o
PYATT, s0 .I. *..

{

A

5.
¢ L3
1

s(

N

P RYar

- ~f' Bl

z’l.'.
YOUR HONOR;ﬁf
3
f"
SR

*1"‘.- Y ey dmiw
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EUGENE C. GRIFFITHK, JR., ESQUIRE ' 2‘)5 39
DIRECT EXAMINATION BY MR. SPENCER

I'LL MOVE ON. NOW, I WANTED TO ASK ABOUT THE
RULE 5, AN ISSUE AS TO RULE 5 OF DISCOVERY.

DID YOU FILE ANY RULE 5'S OR ANY MOTIONS FOR
DISCOVERY?

NO, I DIDN'T. IT WAS MY UNDERSTANDING BASED

UPON CONVERSATIONS WITH THE SOLICITOR'S OFFICE,
INCLUDING TIM WOOLSTON AND JERRY PEACE, THAT‘

MR. PYATT HAD FILED A RULE 5 ON MR. WISE'S
BEHALF. SO I WENT TO THE SHERIFF'S OFFICE, WHO
MAINTAINS THE INVESTIGATION AND TRIAL . FILE FOR
THE SOLICITOR, AND I SAID,. "LET ME SEE THE FILE,"
AND THéY TURNED IT OVER TO ME, AND I WENT-:THROUGH
THE ENTIRE FILE AND MADE COPIES OF EVERYTHING
THAT I WANTED TO HAVE. SO I ACTUALLY DIDN'T FILE
A RULE 5, BUT I HAD ACCESS TO EVERYTHING THEY
HAD.

I WANTED TO ASK YOU ABOUT THE CERAMIC PIG. I
BELIEVE THE ALLEGATION IS fHAT YOU SHOULD HAYE
MOVED TO HAVE THE CERAMIC PIG SUPPRESSED. DID
YOU SEE ANY GROUNDS TO SUPPRESS THE CERAMIC PIG?
MY RECOLLECTION OF THE CERAMIC PIG, THEY HAD A
PICTURE OF IT IN THE FILE, AND I ASKED THE
DETECTIVE ABOUT IT, AND HE SAID, "WELL, THE
VICTIM HAD A CERAMIC PIG AT HER HOUSE, AND THIS

IS A PICTURE OF IT, AND THAT'S WHAT SHE'S GOING
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EUGENE C. GRIFFITH, JR., ESQUIRE 40
DIRECT EXAMINATION BY MR. SPENCER

TO CLAIM WAS THREATENED HER WITH." IT WASN'T IN
THE SH%RIFP'S OFFICE POSSESSION AT THE TIME, AND
SO IT WAS MY UNﬁsgsrANDING SHE STILL HAD IT, AND
I BELIéVE-sﬁE STILL DOES. 1IT WAS -- A PICTURE
MAY:HAVE BEEN SUBSTITUTED IN THE RECORD AT THE
END-OF THE TRIAL, AND SHE‘MAINTAINED possséSION
OF tﬂé PIG THE ENTIRE TIME.

SO .IT WAS. IN THE VICTIM'S POSSESSION UNTIL THE

TRIAL?

. AS FAR' AS I KNOW.

* NOW, DID'MR. WISE ASK YOU TO INTERVIEW ANY
WITNESSES? ‘

* OH, YES% .A BUNCH OF WITNESSES.

AND DID:YOU ATTEMPT TO INTERVIEW THOSE wITNESSES?
1 MADE SEVERAL CALLS TO SEVERAL OF THEM, BUT
TECHNICALLY -- OR I éuzss IN MY ASSESSMENT OF THE
FACTs,'fHE INCIDENT OCCURRED BETWEEN MARY BATES
;AND-JA@ES'WISE, AND THERE WERE NO OTHER PARTIES

THERE; AND SO THERE WERE NO- PARTICULAR PEOPLE . |

|E‘4

THAT I COULD DISCERN THE STATE WAS GOING TO USE"
“THAT MR, WISE CLAIMED WERE THERE AND OVERHEARD -
N S q

THERE WAS TWO PEOPLE IN THE HOUSE, AND THAT WAS

f
. 3}
IT, SO I DIDN'T FIND ANY EYEWITNESSES'THAT;I‘

.

{
L.

THOUGHT TO BE USEFUL IN HIS DEFENSE. THERE WERE

i"
PEQP%P WﬂO TALKED TO HIM THE DAY BEFORE" ANDﬁTHIS

Pl 298 o ;&'"‘“
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EUGENE C. GRIFFITH, JR., ESQUIRE

o
O
~1

41

DIRECT EXAMINATION BY MR. SPENCER

SORT OF THING, BUT I DIDN'T FIND THAT VERY

"RELEVANT TO THESE CHARGES.

I WANTED TO ASK YOU ABOUT THE TESTIMONY
CONCERNING PRIOR OFFENSES. WHEN MR. WISE
TESTI?IED, YOU ASKED HIM ABOUT HIS PRIOR RECORD?
SURE I DID.

AND WHY DID YOU DO THAT?

BEFORE THE TRIAL WE WENT OVER HIS RIGHTS TO
TRIAL, RIGHTS TO HOW THE JURY TRIAL SYSTEM IS
GOING TO WORK, HIS PRIOR RECORb, MS. BATES'
PRIOR RECORD, WHO WAS THE VICTIM. THEY'VE

BEEN INVOLVED IN SOMETHING TOGETHER, A SIMILAR
INCIDENT WHERE BOTH OF THEM SERVED SOME TIME, AND
YOU UNDERSTAND, MY ADVICE TO HIM WAS IF YOU WERE
CALLED TO TESTIFY AND YOU HAVE TO -- IF YOU'RE
GOING TO GO TO TRIAL, LIKELY YOU WCULD WANT TO
TESTIFY, AND THE STATE IS GOING TO TAKE YOUR
PRIOR RECORD AND ATTEMPT TO MAKE YOU LOOX BAD BY
IMPEACHING YOU WITH IT, AND HE UNDéRSTOOD THAT.

I WROTE A LETTER TO THAT EFFECT TO HIM JUST PRIOR

- TO TRIAL, AND I ALWAYS FIND IT TO BE MORE

EFFECTIVE OR AT LEAST IT SEEMS MORE PALATABLE IF
SOMEONE HBAS A BAD RECORD FOR ME TO BRING IT OUT
AS DEFENSE COUNSEL, IN A TRIAL STRATEGY OF TRYING

TO APPEAR TO THE JURY WE HAD NOTHING TO HIDE.
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'EUGENE C. GRIFFITH, JR., ESQUIRE 2f35 42
DIRECT EXAMINATION BY MR. SPENCER
"YES, WE HAVE A PRIOR RECORD. IF WE'VE DONE
SOMETHING WRONG, WE PLEAD GUILTY TO IT, BUT IN
. THIS' CASE WE: WANTED A .TRIAL BECAUSE WE DON'T

~

BaﬁiEJELWE'éB GUILTY OF IT." THAT'S KIND OF MY
}ASSESSﬂENT OF WHAT I WAS ATTEMPTING TO CONVEY TO
" THE JUﬁY, KNOWING ALL THE TIME THAT MR. WISE
"APQEARED TO THINK THAT HAD I NOT GONE INTO IT,

' THE STATE WOULDN'T HAVE,. BUT I HAD THE LETTERS

)

'FROM. THE STATE, FROM TWO DIFFERENT SOLICITORS,

;- THAT THEY WERE GOING fo USE IT SHOULD HE DECIDE
‘0 TESTIFY. THEY WOULD HAVE DROPPED THE FILE AND
“SHOWN‘fﬂAT;THE RECORD WAS TEN- FEET LONG. I MEAN,
I'VE ssﬁu THAT TRICK. PLAYED BEFORE, AND I DIDN'T
WANT THEM TO HAVE THAT OPPORTUNITY TO DROP THE
PRIOR Ré%dRD AND LET IT CASCADE ON THE FLOOR,
BECAUSE' I'VE BEEN CAUGHT WITH THAT BEFORE AND
IT'S EMBARRASSING. IT DIDN'T HAPPEN THIS DAY.

Q. 50 IN AzSENSE.YOU WERE ‘BRINGING THAT OUT TO SORT .

OF STEAL THE STATE'S THUNDER?

2 3
A. YES.
p . :
Q. DO YOU RECALL THE TESTIMONY BY MR. GALLMAN Apour-%
! ot ;'".' S
. . S - -
A PHONE CONVERSATION WITH MARY BATES? v 3* b
A. SURE, THERE WAS ALLEGEDLY A CONYERSAéION. ‘
MS. BATES CALLED HER BOYFRIEND, I BELIEVE: HIS" -
3 ‘ 3 ' .

3 ¢

At e

NICKNAME WAS SLOP, CALLED HIM ON THE PHONE WHEN'
b & . X g .
:

¢ -w, 300 ~ e
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EUGENE C. GRIFFITH, JR., ESQUIRE
DIRECT EXAMINATION BY MR, SPENCER

43

WISE CAME TO THE DOOR THE FIRST TIME, AND "COME
OVER HERE," OR "COME HELP ME,'" OR "I WANT YOU TO
KNOW, " AS AN ALERT FOR HELP, AND IT WAS A VERY

SHORT CONVERSATION, IF I REMEMBER CORRECTLY.

Q. AND DID YOU OBJECT TO THAT TESTIMONY?
A. I'M NOT CERTAIN IF I DID OR NOT. I THINK I MAY
HAVE.

MR. SPENCER: I BEG THE COURT'S INDULGENCE.

THE COURT: IT'S IN THE RECORD. PAGE 64.

MR. SFENCER: THANK YOU, YOUR HONOR. YdUR
HONOR, I BELIEVE THE RECORD WILL SPEAK FOR ITSELF ON
THAT.

THE COQURT: THE OBJECTION AT THE BOTTOM
OF PAGE 63, AND THE COURT ALLOWED IT UNDER THE RES
GESTAE RULE, AS THE COURT REFERRED TO AT PAGE 10 ON
LINE 64.

MR. SPENCER: I THINK THE RECORD SPEAKS
FQR ITSELF.

THE COURT: I'M SORRY, i GOT MY VERBIAGE

WRONG. PAGE 64, LINE 10 WAS THE COQURT'S RULING. I'M

SORRY.

MR. SPENCER: THANK YGQU, YOUR HONOR.

BY MR. SPENCER:
Q. I WANTED TO ASK YOU ABOUT THE POSSIBILITY OF

CHARGING THE LESSER INCLUDED OFFENSE OF CRIMINAL
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EUGENE C. GRIFFITH, JR., ESQ?IRE 3()0 44

DIRECT EXAMINATION BY MR. SPENCER

A.

A

TRESPASS. DID YOU CONSIDER REQUESTING A CHARGE
ON CRIMINAL TRESPASS AS A LESSER INCLUDED OFFENSE
TO BURgLARYg

ACTUAELY I DIDN'T. I DIDN'T WANT ANY OF THE
LESSER . INCLUDED IN THERE, BECAUSE I EELT.THAT
IP'ﬁq;CAN'BEAT THE BURGLARY FIRST, THEN THERE
WOULDN!'T éE_scMETHING TO COME DOWN TO. LIKE AN
.ALL-OR*NOTHING TYPE OF SITUATION. SO I DIDN'T

. L L1
CONSIDER THAT .

1
s NOW, DID MR WISE HAVE THE OPPORTUNITY TO PLEAD

GUILTY TO BURGLARY' SECOND?

,YES, S8IR, HE'DID. I 'INFORMED HIM RIGHT PRIOR TO

LA }

&

-THE,TRIAL THAT THERE WAS A FIRM OFFER TO A .PLEA

i . . L - SO
*AI UNDEgSTOOD‘THE FACTS AND TESTIMONY WOULDwEEﬂ Lrg
A N

WOUDD DIVERGE GREATLY AND THAT THE CASE WAS GOING

" o .
. ;..%) -..-..'.—.a- P . Lo i

© OF BURGLARY SECOND.

WAS THAT OFFER STILL ON THE TABLE THE DAY OF THE
TRIA}?

OH, YES. IT SURE WAS; BECAUSE I WROTE A DETAILED

) o . . 4 A
LETTER REGARDING THE OFFER ON THE TABLE, THE TIME

. - |
.THAT  THEY WOULD RECOMMEND TO THE JUDGE, THE{DUTY.-.

L]

koo .;"fA ¢

IT0 TELL THE TRUTH, BECAUSE MY PERCEPTION OF § WHAT, :.{

YRS
N |

. O TR A A
' <o o ek
WAS VERY' CONCERNED THAT THE STORIES AND TESTIMONY

t . f‘

R

'TO TURN INTO A BELIEVABILITY CONTEST,. AND THAT

T t

CONCERNED ME A GREAT DEAL,: AND I INFORMED - 5}' T+

Rk e‘fﬁ at Daa b
4 “' ' O S
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EUGENE C, GRIFFITH, JR., ESQUIRE 45
DIRECT EXAMINATION BY MR. SPENCER

Q.

MR. WISE OF MY CONCERN FOR THAT AND THAT THAT
WOULD BE BASICALLY THE ENTIRE CASE, IS THEY
BELIEVE MARY BATES OR THEY BELIEVE HIM, AND THAT

WAS A BIG RISK TO TAKE, BECAUSE THERE WAS NOTHING

OTHER THAN HE SAID-SHE SAID.

AND YOU ADVISED HIM -- DID YOU ADVISE HIM, TOO,
AS TO WHETHER OR NOT HE SHOULD TAKE THE STAND?
OH, YES. IN THE SAME LETTER, THAT IF HE TCOK THE
STAND; THAT HE COULD BE IMPEACHED WITﬂ HIS PRIOR
RECORD AND THE RISK THAT UNDERTOOK IS PEQOPLE WILL
THINK, "WELL, IF YOU'VE DCONE IT ONCE, YOU'VE
PROBABLY. DONE- IT A SECOND. TIME AND YOU'D PROBABLY
DO IT A THIRD TIME." THAT'S JUST HUMAN NATURE.

I THINK THAT'S IN MY LETTER ALSO TO HIM.

NOW, YOU'VE TOUC?ED ON SOMETHING I WAS HOPING YOU
COULD. EXPAND ON A LITTLE BIT. I THINK IT MIGHT
BENEFIT THE COURT IF YOU COULD EXPLAIN THE --
SORT OF THE DIVERGING STORIES BETWEEN WHAT

MR. WISE TESTIFIED TO As OPPOSED TO WHAT THE
STATE PRESENTED.

WELL, THERE WERE TWO DIFFERENT INSTANCES. THE
BURGLARY WAS ONE, AND THE ESCAPE WAS THE OTHER.
REGARDING THE BURGLARY, I RECOLLECT THE POLICE
OFFICER TESTIFIED HE WENT TO MS. BATES' HOUSE ONE

TIME AND TALKED TO MR. WISE, SAID, "YOU NEED TO
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EUGENE C. GRIFFITH, JR., ESQUIRE 46

' DIRECT EXAMINATION BY MR. SPENCER

LEAVE," AND HE LEFT. DIDN'T KNOW WHERE HE‘WENT.

SOME :TIME PERIOD LATER T?E OFFICER CAME BACK,

AFTER. I BELIEVE MR. GALLMAN CALLED 911 AS'A

_RESULT OF MS. BATES' CALL TO HIM. THE DEPUTY

GOES BACK OUT THERE AND GETS INfo SOME SORT OF

{- ALTERCATION WITH WISE INSIDE MS. BATES' HOUSE,

 AND MR. GALLMAN'S --.I MEAN MR. WISE'S STORY WAS
ALL ThiS'TOOK‘PLACE OUTSIDE THE HOUSE. SO WE HAD
TWO. PEOPLE SAYING INSIDE AND ONE PERSON SAYING

+ THE OUTSIDE. MS. BATES SAYING, "HE BROKE IN AND

, THREATENED ME," AND ALL THIS, AND MR. WISE
SAYING, "SHE LET ME IN AND WE TALKED FOR THREE

HOURS.&ND WATCHED T.V. AND HAD A RELATIONSHIP

*

FOR‘SO&E PERIOD OF TIME." 'THEN WE GO INTO THE
ESCAPé:; THE STORY, AS I UNDERSTAND MR:. WISE, AS
-HgnExPéAINED IT TO. ME, WAS THAT ON THE WAY TO THE

JAIL IN‘BACK OF THE PATROL CAR, MR. WISE SAYS,

: "DEPUTY, WILL YOU PLEASE CALL DETECTIVE SAPAZAR,
i

: THE DRUG AGENT. I‘'VE WORKED WITH HIM BEFORE;

.,
yql,

-

AND HE'LL COME OUT HERE AT FOUR-THIRTY IN THE i

4 .r
MORNING, AND WE'LL SET UP A DRUG DEAL HERE" IN' ‘

{

16

A FEW MINUTES, AND I WON'T HAVE TO GO TO JAIL r;

L

AND SO .THEY STOPPED ON THE CORNER OF 34 BY;PASSi

T 4

AN92395. WELL, DETECTIVE SALAZAR. MAY OR MéY NOT -
. l

HAVE!SHOWN UP, AND WISE RAN OFF BECAUSE SALAZAR!' ' .

al \ 1-[ B .4‘
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EUGENE C. GRIFFITH, JR., ESQUIRE 3('5' 47
DIRECT EXAMINATION BY MR. SPENCER

DIDN'T'SHOW UP. WELL, I FOUND IT INCREDIBLE
MYSELF THAT SALAZAR WOULD GET UP OUT OF THE BED
AT FOUR-THIRTY IN THE MORNING TO SET UP A DRUG
DEAL FOR SOMEONE WHO WAS ARRESTED THIRTY MINUTES
BEFORE, AND I TOLD MR. WISE THAT THAT SOUNDS VERY
INCREDIBLE. HE SAID, "CALL SALAZAR." 80O I
TALKED WITH SALAZAR, AND HE SAYS THAT DIDN'T
HAPPEN. I DIDN'T WANT SALAZAR TO COME IN THEE
COURTROOM SAYING THAT, ANb I ALSO REMEMBER
SALAZAR NOT BEING AVAILABLE THAT WEEK OF COURT.
HE WAS DOING SOMETHING ELSE, AND I QUESTIONED
ANOTHER DETECTIVE WHO WAS HIS SUPERVISOR AS TO
BIS AVAILABILITY, OUT OF AN ABUNDANCE OF CAUGTION,
BUT I DIDN'T THINK:HE WOULD BE A VERY FAVORABLE
WITNESS TO US, BECAUSE POLICE OFFICERS ARE
SOMETIMES HARD TO IMPEACH.

MR. SPENCER: I BELIEVE I DON'T HAVE ANY

MORE QUESTIONS. |
* THE COQURT: CROSS—EXAMINATION.
MR. BUFKIN: YES, YOUR HONOR.
THE COURT: YES, SIR. THE WITNESS IS WITH
YOU, MR. BUFKIN.
MR. BUFKIN: EXCUSE ME?
THE COURT: THE WITNESS IS WiTH YOU ON

CROSS-EXAMINATION.
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EUGENE C. GRIFFITH, JR., ESQUIRE 48

CROSS-EXAMINATION BY MR. BUFKIN
¢
MR. BUFKIN: THANK YOU.

'CROSS _EXAMINATION: BY MR. BUFKIN:
L A '
" Q. 's MR. GRIFFITH, WE HAVE A DETAILED AND WELL
. ]
1 ° PREPARED REQUEST FOR POST-CONVICTION RELIEF
2 - ' '

HERE ..

L

A.  YBS, SIR. THE LONGEST ONE I,/VE EVER SEEN,

Q..  AND SO WHAT I'M GOING TO DO IS -- I HAVE TWO
AREAS'@HAF £'M GOING TO ADDRESS. ONE, I'M GOING
TO ADDRESS THE ISSUES.THAT ARE DIRECTLY PRESENTED
CIN Tﬁﬁxfbsr-coﬁVICTxom REVIEW, AND I WOULD LIKE

' FOR Yéu;ro,agsnoND TO THEM.

VoL

A. . OKAY.J?

-

™, .

Q. ' AND.THEN .SECOND OF ALL, I HAVE SOME SPECIFIC

"QUESTIONS THAT I'D LIKE YOU TO RESPOND TO. LET

r

ME GbiiﬂROUGH THE POST-CONVICTION RELIEF FIRST.
A.  OKAY. |
Q. . OKAY. THE ISSUE WAS RAISED BY MY CO-COUNSEL
{CONCERNiNG THE DOUBLE JEOPARDY ISSUE, OKAY? TELL: |

- ' .
ME _YOUR ,UNDERSTANDING OF THE DOUBLE JEOPARDY' V|

3

ISSUE AND HOW YOU TRIED TO PRESENT THAT TO.THE: !

Foo @@
PN LA | .
COURT o . '}: . ilf ol !
. AL | .

5 A ‘ 1 L

MR., SPENCER: YOUR HONOR. I OBJECT..'§1,1.& :

) o™ : LS g1

» BELIEVE THIS ISSUE HAS ALREADY BEEN DEALT WITH, v

THE COURT: OVERRULED. COUNSEL MAY RESPOND] -

. S ‘ﬁ& ’
. 3 'S
TO ITY e
‘ [ SEIRPLE
.‘ R ,’:“4. .
" 306 N
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EUGENE C. GRIFFITH, JR., ESQUIRE 49
CROSS-EXAMINATION BY MR. BUFKIN

MR. BUFKIN: YOQUR HONOR, I'M PUTTING THIS

IN FOR THE BENEFIT OF NOT THE FACTUAL OR LEGAL ISSUE

CONCERNING THE DOUBLE JECPARDY BUT WHETHER OR NOT

MR. GRIFFITH ADEQUATELY PRESENTED IT AS COUNSEL.

THE COURT: YES, SIR.

BY THE WITNESS:

A. I HAD FORGOTTEN ABOUT THAT. I READ THROUGH THE
TRANSCRIPT - AND T WAS -- I RECOLLECTED IN MY
ANALYSIS OF THE SITUATION, WHEN I FOUND OUT AFTER
BEING APPOINTED IN AUGUST THAT HE PLED TO SIMPLE
ASSAULT AND MALICIQUS INJURY TO REAL PROPERTY, hi
WAS ASTOUNbED, AND SO I WENT -BACK- AND READ THE

- INDICTMENT AND SAW AGGRAVATED ASSAULT IN THERE
ALONG WITH THE BURGLARY, AND 1 HEARD FROM
DIFFERENT ATTORNEYS, PARTICULARLY I CALLED MY
FATHER-IN-LAW, AND I SAID, "TELL ME ABOUT THIS."
HE AND I DISCUSSED IT, AND HE SAID, "I THINK
YOU'VE GOT THEM." I WAS VERY AGGRESSIVE IN MY
APPROACH TO THIS, AND I HAD THREE OR FOUR CASES.
I THINK I HAVE A FILE ON THAT DESK éIGHT THERE
THAT‘é ENTITLED "DOUBLE JEOPARDY" WHEREIN I HAD
THREE OR FOUR CASES THAT I CARRIED WITH ME IN
FRONT OF JUDGE EPPES TO ARGUE THIS ISSUE, AND I
EXPLAINED TO WISE THAT WE COULDN'T ARGUE THAT

UNTIL WE GQT IN FRONT OF A JURY. IT WASN'T
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CROSS-EXAMINATION BY MR. BUFKIN

! ¢THEyEARLIER INDICTMENT OF BURGLARY AND AGGRAVATED
R

-

. WAS A _GOOD ARGUMENT, AND I WAS DISAPPOINTED WHEN
<THE COURT OF APPEALS DIDN'T AGREE WITH ME, BUT

:THAT'S THE WAY IT WENT DOWN. ' BUT THE SIMPLE

f;COME'§§CK-ONtBURGLARY AGAIN, BUT THEY SEPARATED
{7ET, REZINDICTED ON BURGLARY FIRST AND ESCAPE,

WHICH‘HAD NOTHING TO DO WITH THE ASSAULT, AND I

v ..
ST Y i

:1YOU'RE ENTITLED TO A PRELIMINARY HEARING AFTER

. . e o et .
-~ - — balhadiiie T "-?’w’ "

»

SOMETHING YOU COULD -- I MEAN, WE COULD ARGUE
IT ALL WE WANTED, BUT. IT WASN'T GOING TO BE
CONSIDERED UNTIL THEN, AND SO --

Yo@ MEAN PRIOR TO THE, TRIAL?

coagsér. I BELIEVE -- I STILL BELIEVE THAT IT

‘I

ASSAULT -I THOUGHT WOULD PREJUDICE AND TAKE AWAY

. L] t .
}ASSAPL?} AND THERE WOULD BE NO WAY THEY COULD

WOULD HAVE TAKEN' §IX MONTHS ON THE ESCAPE, AND
‘M CERTAIN MR. WISE WOULD' HAVE.

DIDq{pU;?ISCUSS-THE ISSUE OF THE PRELIMINARY

HEARINQQE WHY DIDN'T YOU ASK FOR A PRELiMINA§Y~

EARING? .
v

[T WAS TOO 'LATE. HE HAD ALREADY BEEN INDICT?D“
. ’ ” 2-:{ 'l'
‘WHEN I,GéT:HIM S0 You CAN'T ~- I DdN‘T aéLIEVE.“

164

»

S

* am - A reb—— A . Y

: %FDI?TMENT HAS TAKEN PLACE. THE RULE ;'WQULﬁ - ;.;

HAVE\RLEOWED ME TO LOOK. THROUGH THR DEYRCTIVE'S i 3
£ , . . ;o

?SLEFfL:?B PROSECUTOR'S'EILFS, FOR WHATEVER ™ ;;@.s

’ f‘, o ¢ : . R ZFTIEE S .
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CROSS-EXAMINATION BY MR. BUFKIN

INFORMATION I WANTED, SO I DIDN'T FIND THAT
TRYING TO PUSH FOR A PRELIMINARY HEARING WOULD BE
OF ANY BENEFIT. IT WOULD ACTUALLY HAVE BEEN A
WASTE OF TIME.

SO THE PURPOSE OF A PRELIMINARY HEARING WOULD BE
FOR THE PURPOSE OF INVESTIGATING AND FINDING OUT
MORE ABOUT THE FACTS?

YES, BUT I DON'T -- IT'S MY UNDERSTANDING YOU'RE
NOT ENTITLED TO A PRELIMINARY HEARING AFTER A
PERSON HAS BEEN INDICTED. WHEN THE CASE WAS
APPOINTED TO ME, HE'D ALéEADY BEEN INDICTED.

AT THE TIME THAT YOU WENT TO. TRIAL WITH MR. WISE,
DID YOU FEEL AS THOUGH YOU HAD ADEQUATELY
INVESTIGATED THE CRIME? |

OH, YES. I KNEW WHAT WAS GOING ON.

HAD YOU SPOKEN TO THE WITNESSES?

I HAD SPOKEN WITH MS. BATES. I HAD SPOKEN WITH
MR. GALLMAN. I HAD SPOKEN WITH THE POLICE
OFFICERS WHO WERE INVOLVED IN THE ARREST AND THE
ESCAPE INCIDENT. OUTSIDE OF THAT, THERE WERE TWO
OR THREE OTHER PEOPLE THAT I WROTE NAMES DOWN
THAT MR. WISE ASKED ME TO SPEAK TO, AND I TOLD
HIM I DID NOT BELIEVE THOSE PEOPLE COULD PROVIDE
ANYTHING THAT WOULD BE USEFUL REGARDING THE

INCIDENT THAT OCCURRED THAT NIGHT. THERE WAS

309
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CROS3~-EXAMINATION BY MR. BUFKIN

Q.

A.

" OH, YES.

e = Y '
¢ '

308. %2

INFORMATION REgARDIﬁG PRIOR CONVERSATIONS AND
THIS KIND OF THING, BUT NOT. REGARDING THIS
INCIDENT. THERE WAS, AS I REMEMBER, ONLY SOME
POTENTIAL KNOWLEDGE THAT MS. BATES AND MR. WISE
HAD  SOME, SORT OF RELATIONSHIP, KNOWLEDGE OF THAT.
DURING THIS FIFTY-EIGHT-DAY PERIOD THAT YOU WERE

INVOLVED IN THIS CASE, DID YOU MEET WITH THE

. DEFENDANT -ON MORE THAN ONE OCCASION?

I COULDN'T TELL YOU HOW MANY TIMES WE

: MET AT THE DETENTION CENTER.

" OKAY. . DID YOU AND HE GO OVER THE FACTS?

I THI&K I HAVE NOTES TO THAT EFFECT, YES. I

MEAN, » HE EDUCATED ME TO THE FACTS.

*YES.. OUR DEFENDANT HERE IS PARTICULARLY

ARTICULATE AND IS ABLE TO EXPRESS HIS FEELINGS

TO YOU. IS THERE ANY QUESTION THAT HE ADEQUATELY

VPRESENTEDATO YOU THE FACTS THAT HE WANTED YQU TO

INVESTIGATE?

WELL, I THINK HE DID, AND PLUS I WAS ABLE TG GET
i -’:‘f : ;
OUT OF ,THE SHERIFF'S FILE A COPY OF THE PICTURE :

~ .
PO ¥ .
- teed ¢

OF THE CERAMIC PIG, WHICH HE WOULD xnow;ﬁﬁhgngApff

\ i
N glex g

WAS,- AND I ADMIT MAYBE THE ONLY THINGI'.MISSED " |

4 0 (23 ‘- !.._!
WAS-NOT. ARGUING. THAT WAS NOT A DEADLY1WEA§ON, AND
N R

1 . &, .
L - ;’ / -

I DIDN'T ARGUE THAT. ,i" =
) A = ¥
WOULD YOU PLEASE ADDRESS ONCE AGAIN THE,AISSUE:.OF*
e 1.4 : o 2
e TN 310 Lt 2)- !»" *
. . .__.s‘.y ) -
A’.—..: s 'J N + % wit &;—-\“'A“ 2-

srnamm.  msom
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CROSS-EXAMINATION BY MR. BUFRIN
' 1 INVESTIGATOR SALAZAR AND WHY YOU DID NOT SUBPOENA
2 HIM. WOULDN'T HE HAVE BEEN A MATERIAL WITNESS?
3 A. WELL, UNDERSTANDING MR. WISE'S STORY THAT HE TOLD
4 ;‘ ME THAT HE REQUESTED -- I BELIEVE IT WAS CLAY
5 BABB, WHO WAS THE DEPUTY DRIVING THE PATROL CAR
6 WHERE HE WAS IN HANDCUFFS IN THE BACK SEAT. ON
7 THE WAY TO THE JAIL -- THEY CAME FROM PROSPERITY
8 AND CAME TO NEWBERRY ON 34 -- SOMEWHERE ALONG ON
9 THE 34 BY-PASS, THE CONVERSATION BETWEEN BABE AND
10 WISE WAS, "WILL YOU PLEASE CALL SALAZAR. I WANT
11 TO TALK TO HIM ABOUT DOING A DRUG DEAL FOR HIM,
12 ‘ 'I'VE DONE THEM IN THE PAST," OR MAYBE "I'D LIKE
13 TO START DOING THEM NOW." AND SO I TALKED WITH
14 . SALAZAR PRIOR TO THE TRIAL, AND HE SAID HE WAS
) 15 NEVER CONTACTED. NOW, SALAZAR DROVE SOME KIND OF
| 16 S.U.V. -- I DON'T KNOW IF IT WAS A FORD BRONCO OR
} 17 A BLAZER OR SOMETHING OR OTHER, BUT ALLEGEDLY
; 18 WHEN BABB STOPS AT THE STOP SIGN AT 395, WHICH IS
L]
f 19 - NANCE STREET, TO TURN RIGHT TO GO TO THE JAIL IS
! 20 WHEN -- THERE'S AN S.U.V. OUT THERE THAT'S NOT
; 21 SALAZAR'S AND SALAZAR IS NOT THERE, AND JAMES IS
22  SCARED AND SO HE RUNS. I DON'T KNOW HOW HE GOT
| 23 "OUT OF THE CAR, BUT SOMEHOW HE DID, AND SO
|
' 24 SALAZAR TOLD ME THAT HE WASN'T CALLED BY BABB.
25 I DIDN'T THINK THAT WOULD BE BENEFICIAL TO BRING
311
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CROSS-EXAMINATION BY MR. BUFKIN -
HIM INTO COURT.

Q.  SHOULDN'T 'YOU HAVE ASKED FOR A CONTINUANCE AT
THAT TRIAL UNTIL INVESTIGATOR SALAZAR WOULD HAVE
BEEN AVAILABLE? .

A. MAYBE SO, BUT MY THINKING WAS IF SALAZAR ToLD
ME WHEN I ASKED, "WHAT ARE YOU GOING TO SAY IF I
ASK YOU THIS QUESTION, 'WERE YOU CALLED TO COME

TRERE THAT NIGHT,'" "ABSOLUTELY NOT, I WAS NOT,'

I DIDN!T WANT HIM TO COME SAY THAT, BECAUSE IT
APPEARS TO ME THAT CONTRADICTS WHAT MR. WISE IS
SAYING GREATLY, AND I PROBABLY WOULD RATHER NOT
HAVE HIM THERE. THAT WAS MY TAKE ON WHETHER TO
CALL HIM OR NOT.

Q. OKAY.' SO YOU PURPOSELY DID NOT CALL INVESTIGATOR
SALAZAR, IS THAT CORRECT? |

A. YES, AND THAT WAS MY DECISION. JAMES. DISAGREED
WITH IT, ,AND THAT WAS WHY I CALLED DETRCTIVE
JOHNSON, BECAUSE I WAS GOING TO. DEFER TO HIN,

ANDyTHEN THAT'S WHEN I FOUND OUT THAT SALAZAR. WAS

UNAVAILABLE, AND DETECTIVE JOHNSON TOLD MELAEOQE*”‘

3 L] . ‘;'N%i_: .
HIM ‘BEING ON AN INVESTIGATION SOMEWHERE OUTSIDE:
c." . 11 ;‘—"'
ub. . T
" ':“- Lt F o
Q. OKAY. LET ME DIRECT YOUR ATTENTION NOW TO , o
y i - .ot

K
[
"

.

OF OUR JURISDICTION. THAT'S WHY IT CAME

) . . 3 " sy .
ANQTHE}R MATERIAL ISSUE THAT WE ALLEGE THRT:'YQU‘t
T . PR U
DI.DI:I i_"I".&'ADEQUATELY HANDLE, AND THAT'S THE:? I'S SUE OF
PN 44 ’I ] : L] ' o A
{ I Knd 1 . + LI,
t :.S“‘; . 31 2 s v ! P

PR S + H eI
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CROSS-EXAMINATION BY MR. BUFKIN

THE CERAMIC PIG.

OKAY.

OKAY. DURING THE TRIAL THERE WAS TESTIMONY THAT
THERE WAS A THREAT MADE AND THAT THIS CERAMIC PIG
WAS THE ITEM BY WHICH SIGNIFICANT DAMAGE WAS
GOING TO BE INCURRED. IT WAS USED AS A WEAPON.
I8 THAT CORRECT?

I RECOLLECT MS. BATES TESTIFIED THAT HE PICKED IT
UP AND THREATENED HER WITH IT, BUT WHETHER IT WAS
USED TO HIT HER OR NOT; I DON'T BELIEVE THAT CAME
ouT. IT WAS A THREAT OF THIS TYPE, THAT "I'M
GOING TO HIT YOU IF YOU DON'T DO wHAT I S5AY,*" OR
SOMETHING ALONG THOSE LINES, BUT I bON'T BELIEVE
SHE EVER TESTIFIED HE HIT HER WITH THE CERAMIC
PIG.

WOULDN®'T IT HAVE BEEN MATERIAL.FOR YOU TOMHAVE
SEEN, LOOKED AT, INVESTIGATED, HAD FORENSIC.
INVESTIGATION DONE WITH REGARD TO THAT PIG?

I DON'T KNOW I CAN HONESTLY ANSWER THAT. IT WAS
MY UNDERSTANDING FROM TALKING WITH THE DETECTIVE
IN CHARGE OF THE INVESTIGATION THAT HE DIDN'T
TAKE POSSESSION OF IT. DURING HIS INVESTIGATION
HE HAD TAKEN A PICTURE OF -- HE'D TAKEN’AAPfCTURE
OF IT IN THE HOUSE, WHERE IT WAS ON THE TABLE OR

THE FLOOR OR SOMETHING OF THAT SORT, AND I DON'T

313
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CROSS-EXAMINATION BY MR, BUFKIN

KNOW, MAYBE IT DIDN'T OCCUR TO ME THAT IT MIGHT
HAVE FINGERPRINTS OR MAY NOT. I JUST DIDN'T
THINK IT WAS -- I DIDN'T FOLLOW THAT LINE OF --
AGAIN, IT WAS BELIEVABILITY, HER WORD VERSUS KIS
WORD, AND I DIDN'T THINK THAT WAS AS IﬁPORTANT

AS -- I DON'T BELIEVE THE STATE MADE A BIG DEAL

" OF 1T EITHER, BUT --

SAY THAT.AGAIN?

I DON'T BELIEVE THE STATE MADE A BIG DEAL CF IT.

THERE WAS MORE GOING ON THAN JUST THE PIG. THERE

WAS A .FIGHT AND THE KICKING OF THE DOOR AND THE

', BREAKING OF THE GLASS, AND THE CERAMIC PIG WAS

Just -

BUT- THERE WAS TESTIMONY CONCERNING THE PIG BEING
ﬁssn IN A THREAT?

YES.

AND YOU DID NOT FOLLOW THAT UP AND HAVE THAT
FINGgRgRINTED OR CALL ANY WITNESSES FOR A CHAIN,

<. -
OF CUSTODY OR ANYTHING LIKE? BT e E

O T

. N ) 4
"I GUESS T KIND OF FIGURED THAT SINCEIT HAD: BEEN. 5

-

PRIOR TO ME BEING APPOINTED. IT WASN'T' SECURED.
- ¥ .

MORE THAN A YEAR SINCE IT HAD HAPPENED, IT WOULD. ¢
. N ' .‘ ‘4\-.i,’,\'(i"/")
LIKELY HAVE NOTHING ON IT. I MEAN, IT HAD BEEN: i
o ra

*
T4

IN MS. BATES' POSSESSION FOR FOURTEEN MONTHS - . °

PR 1

- v e & W

AT THE! SCENE BY THE DEPUTIES, SO NO, I DIDN;TY

I a
ST 314
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CROSS-EXAMINATION BY MR. BUFKIN
) 1 Q. DO YOU THINK THAT FAILURE TO SECURE THAT AT THE
2 SCENE WAS MATERIAL TO YOUR CASE?
3 A. NO, I DON'T.
4 @. AT THE TRIAL -- YOU ADDRESSED THIS ISSUE IN
5 PASSING BEFORE, BUT AT THE TRIAL YOU RAISED THE
6 ISSUE OF PRIOR CONVICTIONS BY THE DEFENDANT?
7 A. YES, I DID.
8 Q. OKAY. DOESN'T THAT HAVE THE EFFECT OF PUTTING
9 THE JURY ON NOTICE OF PRIOR MISCONDUCT AND
10 . THEREFORE PREJUDICING THE ACCUSED?
11 A. IT CAN, BUT I THINK THAT IT DOES -- IT'S THE
> 12 ATTEMPT TO CONVEY TO THE JURY THAT *MY CLIENT
13 WISHES TO TELL YOU EVERYTHING HE'S DONE BAD AND
14 HE'LL PLEAD GUILTY AND HE'S DONE HIS PUNISHMENT,
15 BUT HE STANDS HERE IN TRIAL AND WANTS A FAIR
; 16 ' TRIAL. HE'LL OWN UP TO WHAT HE'S DONE, AND HE
-E 17 DIDN'T DO THIS. LISTEN.TO HIM." IF THE STATE
l 18 GETS A SHOT AT IT WITHOUT ME PREVIEWING IT WITH
)
;’ 19 THEM, IT APPEARS AS THOUGH MAYBE MY CLIENT HAS
' 20 .~ SOMETHING TO HIDE.. "WELL, WHY DIDN'T HE TELL US
21 THAT, IS IT SOMETHING HE WAS ASHAMED OF." I LIKE
22 | TO RUN IT OUT FRONT AS AN ATTEMPT TO DEFUSE THE
‘ 23 | . STATE'S “LOOK AT WHAT YOU'VE DONE IN THE PAST,
b 24 WOULDN'T YOU DO IT AGAIN." SO I LIKE TO KIND OF
25 POOH-POOH IT, SO TO SPEAK, WITH A PREVIEW ON OUR
315
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EUGENE C. GRIFFITH;.JR., ESQUIRE © 314 58

CROS3- EXAMINATION 'BY MR. BUFKIN
SIDE OF THE TABLE. SO THAT WAS AN INTENTIONAL
TRIAL STRATEGY ON MY PART. _ p

Q. ¢ SO IS'IT MY UNDERSTANDING THAT YOU PURPOSELY AND
.2 INTENTIONALLY PUT THAT-:&FOEMATION IN FRONT OF .
; THE JURY?

A ApsonﬁrELY. I MEAN, THE 9TATE WAS GOING TO USE
" IT. NO QUESTION IN MY Mgnb THEY WERE GOING TO
_.STICK'IT TO HIM WITH IT. SO I TRIED TO TAKE IT
_AWAY FROM THEM AND DEFUSE: IT.

Q. wnAf~§§6UT THE ISSUE ABOUT THE STATUTORY CRIMINAL
' TRESPASS.AS A LESSER INCLUDED OFFENSE? WHY
DIDN.!'T YOU REQUEST AN INSTRUCTION ON THAT?

A. :{I DONJSTKNQW. I DID NOT, AND I DON'T REMEMBER
 CONSIUERING IT.

Q. €QKAYJ-7WOULDN'T THAT HAVE BEEN RELEVANT AS A
'LESSER INCLUDED OFFENSE, HAVING LESS IMPACT AND
MIGHT NOT CALL INTO EFFECT THE -LIFE SENTENCE?

A, SN RETROSPECT POSSIBLY, YES; BUT I DIDN'T -

7 *

v

- CONSIDER THAT AS A POTENTIAL -- I CONSIDERED )
Y .

r{THE BURQLARIES, OTHER DEGREES OF BURGLARY, TO BE -

ee'LESS'ER"INCLUDEDS, AND I DIDN'T WANT BURGLARY

- . Y,

BEFORE THE JURY EITHER. I WANTED AN ALL OR ° h

] ;. A f - .b
NOTHING‘ AND I. KIND OF THOUGHET THE. MOST SEVERE

$7,
WOULD BE THE BEST ONE TO LET THEM MESS WITH; .ﬁ
. ro L e e
Lqﬂg,ﬁ D{YOU WANT AN ALL-OR-NOTHING PRESENTATION'FJ‘
i ;';"' .i . e , ": "‘f h-‘,{("
h i ‘z 316 A AN
i I ’
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CROSS-EXAMINATION BY MR. BUFKIN ‘
1 TO THE JURY?
2 A. BECAUSE IF HIS STORY IS BELIEVED AND HE WAS LET
3 "~ IN THE HOUSE WITH PERMISSION, NONE OF THE OTHER
4 SHOULD HAVE -- I DIDN'T WANT THEM TO HAVE
5 SOMETHING TO FALL BACK AND GET HIM ON. I THOUGHT
6. WE WERE GOING TO BEAT IT. I THOUGHT THAT DESPITE
7 THE DIVERGING TESTIMONY, HE MADE A PRETTY GOOD
8 WITNESS.
9 Q. I WANT TO ASK YOU SOME QUESTIONS IN PARTICULAR
10 WITH REGARDS TO THIS, AND I'D LIKE YOU TO ANSWER
11‘ THEM AS BEST YOU CAN.
12 A.  OKAY.
13 g. OKAY. ONCE AGAIN, I HAVE MENTIONED THIS BEFORE,
14 BUT YOUR PRIOR CLIENT AND MY CURRENT CLIENT,
15 WHO'S AN ARTICULATE GENTLEMAN WHO HAS THOUGHT
! 16 : AND HAS HAD A LOT OF TIME TO THINK THIS OUT, HE
g 17 BELIEVES THAT YOU INADEQUATELY REPRESENTED HIM,
. . .
! 18 AND THESE ARE QUESTIONS IN PARTICULAR THAT HE'S
]
} 19 ASK%D THAT I ASK YOU.
) 20 || A. SURE.
21 Q. NOW, DID YOU PREPARE AN ADEQUATE INVESTIGATION
22 OF THE CASE PRIOR TO THE TIME THAT YOU WENT TO
23 | TRIAL?
’ 24 A. IN MY OPINION, YES. IN HIS OPINION -- I HEARD
25 HIS TESTIMONY -- HE BELIEVES NOT.
317
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CROSS-EXAMINATION BY MR. BUFRIN
Q. OKAY. DID YOU ASK FOR A PRELIMINARY HEARIMNG

, PRIOR TO THE TRIAL?

_A. NO, I DID NOT.

)

. .
MR. BUFKIN: YOUR HONOR, RATHER THAN
ASKING - HIM TO, ELABORATE WHERE HE'S ALREADY ANSWERED A
S B . ’

'QUESTION LIKE THAT, I'M GOING TO JUST LET IT GO WITH

]
L

» " !‘.‘-"
HIS Angyzggpf YES, OR NO.
Tag.coanwa THE RECORD WILL REVEAL. THANK
YOU. "

BY MR, BUFKIN:
I L

' Q. .DID*YOU RECEIVE. ANY INVESTIGATORY REPORTS OR THE

1,

[%4 \
INFORM@TION IN THE SHERIFF'S FILE PRIOR TO GCING

‘1o .TRYAL?

A, \ABSOLQT?Lﬁ. WHEN I WENT TO TALK WITH DETECTIVE

L
13

“JOHNSON, IT'S CUSTOMARY WITH MY RELATIONSHIP WITH
THEwSﬁﬁgiFF'S'OFFICE AND DOING AS MUCH CRIMINAL
WORK’AS. I DO, THEY HAND ME THEIR FILE, AND I CAN

v,
GO THROUGH IT AT MY PLEASURE IN THEIR OFFICE, AND

g 2 A
I Do so. ' '
Q. IS THAT THE REASON THAT YOU DIDN'T REQUEST A- i,iy
1 . oLt } =4 '4
. RULE 52 SRR I
[} . (-" -

. .
A., WELL, MR. PYATT ALREADY HAD, AND .SO I.Rééﬁfvfﬁi .l
)THE;BENEFIT OF HIS. SO THERE WAS NO Eékéék;}§31;_ '
’ yE?%g DUPLICATE THAT. ' ;'f}1~.f%’:
Q. ﬂﬁsﬁigfiaggpnmATIon FROM THAT RULE 5 IN TH%?;}{.:if,
‘,f'i.tﬁﬂ' 318 . 4 . AR
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CROSS-EXAMINATION BY MR. BUFKIN

A.

PACKET THAT WAS PRESENTED TO YOU?

I DON'T REMEMBER IF I GOT A COPY OF PYATT'S OR
HEIZER'S FILE. I BELIEVE I GOT A COPY OF HARRY
HEIZER'S FILE AND WE STARTED FROM THERE, BUT
BASICALLY, WHEN I WENT AND ASKED THE SHERIFF'S
OFFICE, AS MR. WISE SAID, I GOT AN ADDITIONAL
PEEK AT ADDITIONAL DOCUMENTS THAT THEY, FOR
WHATEVER REASON, HAD NOT SEEN.

DID YOU SUBPOENA ANY DISPATCH RECORDS FROM THE
SHERIFF'S OFFICE CONCERNING WHETHER OR NOT
INVESTIGATOR SALAZAR HAD BEEN cALLED THAT NIGHT?
NO.

WHY DIDN'T YOU?

I TALKED TO HIM, AND HE TOLD ME HE WASN'T CALLED.
DID YOU TALK TO MR. TODD JOHNSON? I BELIEVE
HE'S CAPTAIN JOHNSON, WHO WAS THE INVESTIGATING
OFFICER AT THAT TIME?

SURE. I TALKED TO HIM SEVERAL TIMES ABOUT THIS
CASE. I THINK HE WAS THE LEAD INVESTIGATOR ON
THIS CASE.

WHAT ABOUT THE DIVERGENT TESTIMONY THAT THE
ACCUSED GAVE COMPARED WITH THOSE OTHER WITNESSES?
HOW DID YOU MAKE THOSE TWO COMPATIBLE?

THAT WAS DIFFICULT. IT WAS A HE SAID-SHE SAID

CASE ALL THE WAY DOWN THE LINE, AND THAT'S HOW I

319
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EUGENRE C. GRIFFITH,.JR., ESQUIRE 62
CROSS - EXAHINATION BY MR. BUFKIN
TRIED?TO PORTRAY IT, IS SHE WAS TRYING TO HIDE

x‘v.

THEIR' RELATIONSHIP AND SO SHE HAD TO SAY WHAT
sx@;s§1n, WHEREAS HE SAID WHAT HE SAID. THAT'S

HOW I TRIED TO PORTRAY IT, IS SHE DIDN'T WANT

THE’éOXFRIEND TO FIND OUT ABOUT THE ONGOING

RELATIONSHIP AND SO SHE HAD TO DENY THE

»

RELATIONSHIP AND EVERYTHING THAT HAPPENED, AND I

THOdG?: WE DID THAT, BUT THE JURY DIDN'T BUY IT.
Q.  WHAT ABOUT EVIDENCE THAT WAS OR SHOULD HAV? BEEN

N ,

COLLECTED FROM THE CRIME SCENE? WAS THERE' ANY

Kznqgg?sEORENSIc WORKUP THAT WAS DONE AT THE

CRIME SCENE CONCERNING THE BROKEN GLASS OR THE

‘ngxgghwinnow OR BLOOD ON THE SCENE OR ANYTHING?
A. I'Donwr.szﬁrzvé THEY COLLECTED MUCH EVIDENCE OF

ANY TYPE. I KNOW THEY DIDN'T PICK ANY GLASS UP,

THEY MAY HAVE TAKEN A PICTURE OF THE GLASS'OR THE

WINDOW OR THE STORM DOOR OR THAT TYPE OF TRING,

BUT I DQN'T‘RE&EMBER. I REMEMBER VERY LITTLE
INVESTIGATION DONE AT THE SCENE REGARDING THAT
INCIDENT.

3
' P i
Q. WAS THERE ANY MEDICAL EVIDENCE IN THE FILE~THAT;'1

v o

'k

" A. I'm, THINKING THAT BILL GRIFFIN TESTIFIED IT WASF

WOULD INDICATE THAT THE DEFENDANT HAD CUT HISw

HAND IN BREAKING THE GLASS, AS WAS ALLEGED? ‘-
4 "qf

f~¢~*;f-'

L

e

E

TRNEeS
BLOOD ON HIS AND WISE'S AS WELL AS BATES',. AN p b
" md | b
' 32() ' %tf e

- - u&.—.‘ u.ﬂL S . P L Vi -‘m‘tc‘:‘k
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EUGENE C. GRIFFITH, JR., ESQUIRE A 63
CROSS-EXAMINATION BY MR. BUFKIN

KNOTS ON HER HEAD, THERE WAS TESTIMONY IN THAT
REGARD, BUT WHETHER HE RECEIVED MEDICAL
TREATMENT, I DON'T REMEMBER. MS. BATES, I DO
REMEMBER A BILL AND A TREATMENT RECORD FROM THE
CLINIC,

LET ME CHANGE ONCE AGAIN AND GO BACK AND ADDRESS
THE CERAMIC PIG. 1IN RETROSPECT THAT SEEMS TO
HAVE BEEN A PRETTY IMPORTANT PIECE OF EVIDENCE.
WHY DIDN'T YOU FOLLCW AFTER THAT AND TRY AND HAVE
SCME FORENSIC WORK, FINGEﬁPRINTS DONE ON IT? rf
THAT IS A KEY PIECE OF EVIDENCE WHERE THEIR
TESTIMONY WAS DIVERGENT?

WELL, UNDERSTANDING SHE HADN'T BEEN STRUCK WITH
IT AND THAT SHE'D HAD IT FOR FOURTEEN MONTHS, I
DIDN'T THINK IT WAS A KEY PIECE QF EVIDENCE, T
GUESS. 1IN RETROSPECT MAYBE IT WAS, BUT THERE WAS
MORE TESTIMONY REGARDING SOME SORT OF ALTERCATION
THAT DIDN'T INVOLVE THE PIG, AND SO IT WASN'T THE
KEY THEORETIC OBJECT THAT WAS USED TO THREATEN, I
GUESS. |

BY THE TIME YOU FOUND OUT ABOUT THE CERAMIC PIG,
ﬁow MUCH TIME HAD ELAPSED FROM THE TIME OF THE
INCIDENT UNTIL YOU FOUND OUT?

TWELVE OR THIRTEEN MONTHS.

AND THAT PIG HAD BEEN IN WHOSE POSSESSION?

321
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EUGENE C. GRIFFITH, JR., ESQUIRE 320 64

CROSS-EXAMINATION BY MR. BUFKIN

A. MS. BATES, I BELIEVE. SHE HAD IT, AND THE
SHERIFF'S OFFICE HAD A PICTURE OF IT.

Q. WAS THEERE ANY PICTURES THAT WERE TAKEN AT THE
TIME BY WAY OF INVESTIGATION OF THE CRIME SCENE,
AND DID YOU HAVE ACCESS TO THEM?

A. OH, YES. I MEAN, THE PICTURES T THINK OF THE
BROKEN GLASS. AND THE PIG ARE THE ONES THAT 1 SAW.

Q. OKAY.‘ THE PICTURES AT THE SCENE SHOWED THE
BROKEN GLASS?

A. UH-HUH. WE DISCUSSED IN TESTIMONY WHETHER THE
GLASS WAS BROKEN INWARD OR OQUTWARD AND HOW ,DID
THAT HAPPEN.

Q. ORAY. ONE OF THE OTHER ALLEGATIONS THAT TQOK
PLACE 'HERE WAS THAT THE ACCUSED ESCAPED. DID YOU
HAVE ANY DISCUSSION WITH THE OFFICER. DRIVING HIM
AS TO HOW THAT TOOK PLACE? I BELIEVE THAT'S
OFFICER WILLIAM GRIFFIN.

A.

NO, I: BELIEVE- THE OFFICERIHE ESCAPED FROM IS CLAY

BABB. WILLIAM GRIFFIN WAS THE ARRESTING os%zcaﬁ,:
AND HE WAS TAKEN TO THE JAIL BY CLAY BABB. ji‘ 3fﬁ

. ot L
DON'T BELIEVE I TALKED WITH CLAY, BECAUSE'AT TH%%'
TIME HE WASN'T EMPLOYED WITH THE SHERiFF';;O%FICE.J

“.::‘ 3 Lo
AND HE NOW -- HE HAD BEEN A DEPUTY, BUT.I'BELIEVE"
B . . l ]

MY NOTES SAID I TRIED TO CALL HIM SEVERAL TIMES}, "

gt R .
ANQ»NEVER'GOT HIM PRIOR TO TRIAL. BUT IT WAS

) j‘k . : . I e
" f oy 2 I 3 [X ‘_-’ RS
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CROSS-EXAMINATION BY MR. BUFKIN

BASICALLY THE SUMMARY IN THE FILE THAT SOMEHQW
WISE GOT OUT OF THE CAR AT THE INTERCHANGE OF 121
AND 395 AND RAN.

AT THE TIME THAT THE INCIDENT TOQK PLACE, WHEN (
COFFICER WILLIAM GRIFFIN WAS THE INVESTIGATING

OFFICER, DID HE SEARCH THE AREA FOR ANY OTHER

- PEOPLE OR WITNESSES WHO MIGHT HAVE BEEN THERE AT

THE TIME THAT COULD HAVE BOLSTERED THE ACCUSED'S
TESTIMONY?

I DON'T BELIEVE -- I BELIEVE HE WAS CALLED OUT
THERE TWICE, ONCE EARLY IN THE EVENING, SOME TIME
PERIOD BEFORE THE ARREST,iAND HE CAME BACK, WQICH

WAS ON THE. SECOND CALL, AND HIS TESTIMCNY WAS

THAT HE HADN'T GONE VERY FAR UP THE ROAD AND CAME

RIGHT BACK OUT THERE INSIDE OF TEN MINUTES OR SO,
AND THAT CONTRADICTED THE;SEVERAL HOURS OF
INVOLVEMENT THAT MR. WISE CLAIMED OCCURRED
BETWEEN HE AND MS. BATES, AND SO HE CAME IN
KNOWING THERE WAS A FIGHT GOING ON IN THE HOUSE,
SECURED AND THEN HAD A FIGHT WITH WISE AND PUT
HIM IN HANDCUFFS, BACK-UP CAME IN, PUT HIM IN THE
CAR, AND OFF HE WENT. SO NO, I GUESS NOT. I
DON'T BELIEVE GRIFFIN SOUGHT OUT OTHER PEOPLE.

IT DIDN'T APPEAR THERE WAS ANYBODY ELSE THERE.

MR. WISE, DURING THE PRELIMINARY TIME BEFORE THE

323
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EUGENE C. GRIFFITH, JR., ESQUIRE 66

CROSS-EXAMINATION, BY MR. BUFKIN
TRIAL, EAVE YOU THE NAMES OF SEVERAL WITNESSES
THAT HE .WANTED YOU TO INTERVIEW. DID YOU
INTsszﬁw ANY OF THOSE WITNESSES?

A. I CALLED TWO.OF THEM. THERE WERE FOUR OR FIVE
PEOPLE. AS I SAID BEFORE, I BELIEVE THOSE PEOPLE
HAD 'OR WOULD PROVIDE TESTIMONY THAT THERE MAY
HAVE BEEN A RELATIONSHIP,EETWEEN BATES AND WISE.
NONE. OF THEM HAD ANY KNOWLEDGE®OF THE INCIDENT
THAT OCCURRED THAT NIGHT, BECAUSE NOBODY WAS WITH
HIM. HE DROVE IN A VAN BY HIMSELF TO THE BATES'
HOUSE, AND SHE WAS THERE .BY HERSELF, AND SO THERE
WERE NO EYEWITNESSES, ACCORDING TQ ANYBODY'S
STORY .

Q. WOULDN'T THOSE WITNESSES HAVE GONE TO THE
CREDIBILITY OF MS. BATES, WHOSE STORY WAS
DIVERGFET FROM THE DEFPENDANT?

A. MAYBE.. ‘THEY HAD PRIOR RECORDS, TOO, AND THAT
KIND OF, BOTHERED ME.

MR. BUFKIN: YOUR HONOR, IF I COULD HAVE A

MOMENT, YOUR HONOR, TO CONSULT WITH MY CLIENT.

THE COURT: YES, SIR. TAKE YOUR TIME.y = %

Fob, o
(PAUSE.) T e
. . e “ o .
T v
BY MR. BUFRIN: .

\ ¢
. . |
Q. WERE THERE ANY PICTURES TAKEN, AND WERE THEY PART

- ‘ y - - &f
OP THE! POLICE REPORT THAT WAS GIVEN TO YOU?/" -%

HEAR A :

S 8
syl 32 . L.
. w > 4 . Re

w
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EUGENE C. GRIFFITH, JR., ESQUIRE ~ 67
CROSS-EXAMINATION BY MR. BUFKIN

PICTURES OF THE SCENE OF THE ALLEGED BREAK-IN
BURGLARY?

I THINK SO.

WERE THOSE PICTURES TAKEN CONTEMPORANEOUSLY WITH
THE INCIDENT, OR WERE THEY TAKEN SUBSEQUENT TO
THAT?

I'M NOT SURE. I'M THINKING IT WAS SEVERAL DAYS
OR A WEEK OR SO. IT WASN'T DONE THAT NIGHT. I
DON'T BELIEVE THERE WERE PICTURES TAKEN THAT
NIGHT.

OKAY. DID THOSE PICTURES SHOW THE BROKEN GLASS,
OR DID THEY SHOW JUST THE SCENE?

I THINK THEY SHOWED THE SCENE. I THINK THE GLASS

' HAD BEEN CLEANED UP, AND SO WE ONLY HAD THE WORD

OF HOW THE GLASS WAS BROKEN. I REMEMBER THAT
BEING AN ISSUE WE DISCUSSED, WAS THE GLASS BROKEN
INWARD OR OUTWARD OR HOW DID IT HAPPEN, AND I
DON'T BELIEVE THERE WAS ANY PICTURES TAKEN THAT
NIGHT OF THAT SCENE.

MS. WISE SAYS THAT THERE NEVER WAS ANY BROKEN
GLASS. OKAYT ARE PICTURES OF THE SCENE OR THE
FAILURE TO INVESTIGATE RELEVANT TO THIS CRIME,
AND SHOULD YdU HAVE INVESTIGATED FURTHER?

WELL, I WENT INTO WITH THE SHERIFF'S DEPUTY,

I BELIEVE, AS TO WHY HE DIDN'T TAKE THEM

325



P

o - e

e .

pus—
.

- 15
16
17
18
19
20
21
22
23
24

25

EUGENE C. GRIFFITH,

1 ~ OIS, - e L Yy ey
f »\f ‘m

JR., ESQUIRE Lo 324 68

CROSS-EXAMINATICN BY MR. BUFKIN

'LIVED; NEARBY, AND SO SHE.NEVER -- o

THAT NIGHT, BUT I DON'T KNOW WHAT GOOD AN

INVESTIGATION ON MY PART WOULD HAVE DONE. I

COULDN'T CREATE EVIDENCE.

SCENE WAS CLEANED UP, THERE'S LITTLE TO FIND.

I MEAN, ONCE THE

OKAY. AND SO ALTHOUGH MR. WISE WAS INDICATING

THAT THERE WAS NO BROKEN -- THAT HE KNEW OF NO
BROKEN (GLASS, THERE WAS OTHER EVIDENCE TO THE

CONTRARY?
4 °

THERE WAS TESTIMONY FROM GRIFFIN AND FROM BATES

THAT THERE WAS BROKEN GLASS, BUT ACTUALLY I DON'T

BELIEVE THERE WERE PJCTURES TAKEN THAT NIGHT OF

THE BROKEN GLASS AND THAT SORT OF THING. BUT

THIRTEEN MONTHS AFTER THE INCIDENT THERE WAS NO

POINT, IN' ME GOING OUT AND quxiNG~AT THE HOUSE TO

SEE, THR BROKEN GLASS. IT HAD BEEN CLEANED UP

MONTHS BEFORE.

I HAVE A COPY OF THE INTERDISCIPLINARY CASE
SUMMARY HERE, AND-IN THIS CASE SUMMARY IT
MENTIONS A MS. BARLENE éANNoN AND MR. BILLY

. w1t
WILLIAMS AS POTENTIAL WITNESSES TO. THIS INgIgENTﬁ

- 0«1 ."“

PR

"
L4

DID YOU EVER CONTACT THOSE WITNESSES?

-
N

M¢. CANNON MUST BE MS. BATES' MOTHER, AND SHE §
LK -

LIVED UP THE ROAD, AND I DIDN'T BELIEVE SHE: KNEW, *
E: KNEW,

N [

ANYTHING ABOUT WHAT HAPPENED THAT NIGHT. SHE' j |

] .
L 4

R )

A - 326
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EUGENE C. GRIFFITH, JR., ESQUIRE - &~ 69
CROSS-EXAMINATION BY MR. BUFRIN

1 Q. OKAY. AND HOW ABOUT BILLY WILLIAMS?

2 A. I DON'T KNOW WHO HE IS.
3 Q. OKAY. AND YOU DID NOT CONTACT MR. WILLIAMS?

4 A. NO. 1I'M CERTAIN ABOUT HIM, THAT I NEVER HEARD OF
5 HIM.

6 'MR. BUFKIN: _ THANK YOU, YOUR HONOR.

7. THE COURT: THANK YOU, SIR. ANYTHING

8 FURTHER?

9 MR. BUFKIN: 1 HAVE NO FURTHER QUESTIONS OF
10 THIS WITNESS, YOUR HONOR.

11 5 THE COURT: THANK YOU, MR. BUFKIN.

12 . ANYTHING FURTHER, "MR. SPENCER?

13 | MR. SPENCER:. JUST BRIEFLY, YOUR HONOR.

14 REDIRECT EXAMINATION BY MR, SPENCER:

runmrEt) @ PFEMRIAD S FOWGS -l

15 Q. DO YOU RECALL HOW BIG THE PIG WAS?

16 A. ABOUT AS BIG AS MY FIST.

17 Q. ABOUT AS BIG AS A FIST?

18 A.  YES.

19 Q. IT WAS A HARD CERAMIC PIG?

20 A.  AS WELL AS I REMEMBER IT, IT WAS MAYBE A LITTLE

zi BIGGER THAN MY FIRST. YOU COULD HOLD IT IN ONE

22 HAND .

23 'MR. SPENCER: NO FURTHER QUESTIONS, YOUR

24 HONOR.

25 THE COURT: THANK YOU, VERY MUCH. COME
327
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DOWN, PLEASE, SIR.
ANYTHING. FURTHER FROM THE APPLICANT?
UR. pn:?n: JUDGE, THE ONLY THING, I
WOULD ASK THE couﬁT TO AGREE TO RECONSIDER ITS
BARiIER RULING ON THE DOUBLE JEOPARDY ISSUE. AS I
READ THE PLAILN LANGUAGE OF THE STATUTE THAT CREATES‘
POST- CONVICTION PROCEDURE, IT STATES, "ANY PERSON WHO
HAS”BEEN CDNVICTED OF OR SENTENCED FOR A CRIME, ANY
CLAIM," AND. THIS IS SUBSECTION. (A) {1}, "THAT THE
CONVICTION OR SENTENCE WAS A VIOLATION OF THE
CONSTIT&TION»OF THE UNITED STATES OR THE CONSTITUTION
OF LAW FOR THIS STATE," THAT GIVES THEM STANDING.
AND;QUITE:FRANKDY, JUDGE, I cAgNOT SPEAK TO THE ISSUE
OF HOW THE COURT OF APPEALS RULED. IF THE COURT
WANTS ME TO BRIEF THAT I WILL BE GLAD TO DO THAT,
SUBMIT SOMETHING IN WRITiNG TO THE COURT WITHIN TEN
DAYS. I JUST FEEL LIKE THIS IS A VIABLE -- I THINK
THIS .18 WHAT DOUBLE JEOPARDY IS DESIGNED TO COVER,

L

.y -

AND iF IT,DOESN'T COVER THIS, I DON'T KNOW WHAT IT
o) ) .

DOES 'COVER. I WOULD ASK THE COURT'S INDULGENCE TO
p oo

* , .
LET ME BRIEF THAT ISSUE FOR THE COURT. ot

-

[ “ ‘\ < ..:
THE COURT: THANK YOU VERY MUCH FOR THAT,. i '

< 3
COUNSEL. HOWEVER, 16-11-311 COVERS SEVERAL ‘} i

: ~ . i- .
CIRCUMSTANCES‘WHICH APPLY. HE WAS EITHER CONVICTED' i

Sy
R

u . >,
BY A:gunﬁjog»pLED GUILTY TO SIMPLE ASSAULT AND -t
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BATTERY IN THE MAGISTRATE'S COURT IN A MATTER ARISING
OUT OF THIS CASE. THE COURT HAS READ THE RECORD, AND
IT IS CLEAR THAT THERE WERE TWO INSTANCES, NOT ONE,
BUT TWO INSTANCES OF PHYSICAL CONTACT, ONE COULD SAY
ATTACK, OF MS. BATES BY THIS DEFENDAWT, IF MS. BATES
IS BELIEVED, AND HE ADMITS THAT THERE WERE TWO
DIFFERENT INSTANCES WHERE THEY WERE SLAPPING EACH
OTHER, IS WHAT HE SAID. NOW, THAT COULD BE TWO
INSTANCES OF ASSAULT AND BATTERY.
BUT NOTWITHSTANDING THAT, WE HAVE A
CIRCUMSTANCE THAT NOT ONLY THE ASSAULT AND BATTERY/
BUT WE HAVé THE SUBSECTION (A)(i)(c), "USES OR
THREATENS TO USE A DANGEROUS INSTRUMENT."* THIS IS
WHERE MR, BUFKIN HAS THOROUGHLY EXPLORED THE4CERAMIC
PIG. NOW, EVEN IF (A) (1) (B) "CAUSES PHYSICAL INJURY"
WERE NOT A GROUND FOR THE ASSAULT AND BATTERY CHARGE
IN THE LOWER COURT, THEN (A) (1) (C) COULD BE. AND THE
RECORD WILL SHOW THAT IF NEITHER OF THOSE APPLY, THEN
{A) {3) WOULD APPLY TO THE BURGLARY IN THE FIRST
DEGREE, "WHEN THE ENTERING OR REMAINING OCCURS IN THE
NIGHTTIME." THAT WOULD COMPLETELY DISREGARD ANY
ASSAULT AND BATTERY WHATSOEVER AND NEGATE AND
COMPLETELY OVERwﬁELM ANY CLAIM OF DOUBLE JEOPARDY,
1T IS DULY SUGGESTED TO YOU, IF ANY WERE TO EXIST.

IT IS CERTAINLY NOT WITHOUT SERIOUS QUESTION AS TO

329
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WHETHER IT DID IN FACT EXIST, BECAUSE OF THE REASONS
JUST EXPLAINED.
. ANYTHING. YOU WANT TO SAY, MR. SPENCER?

MR. SPENCER: YOUR HONOR, MY ARGUMENT
IN ADDITION TO THAT WOULD BE THAT IT'S STILL IN
ESSENCE'NOT A PROPER ISSUE FOR P.C.R. THE SECTION
THAT. OPPOSING. COUNSEL REFERRED TO, 17-27-40, SECTION
(A)jWA% MODIFIED BY SECTION (B}, WHICH SAYS THIS IS
NOT A SUBST;iUTE FOR NOR DOES IT AFFECT ANY REMEDY AS

TO' THE' PROCEEDINGS OF THE TRIAL COURT OR A DIRECT

REVIEW OF THE SENTENCE OR A CONVICTION. ADDITIONALLY

I CITE. SIMMONS V. STATE, WHICH IS 215 S.E.2D 883, A
. 3 o

L97?-DECISIQN. IT BASICALLY SAYS THAT P.C.R. IS NOT

A SUBSTITUTE FOR APPEAL. I DO HAVE A COPY OF THAT -

CASE 1§‘YOU'D LIKE TO SEE IT, YOUR HONOR.
R 1
THE COURT: THAT CASE IS ONE WHICH IS

FAMILIAR. . NO'NEED TO HAND IT UP. THE COURT IS

PREPARED: TO RULE THAT THERE IS NO SHOWING BY THE
X
GREATER. WEIGHT OR THE PREPONDERANCE OF THE EVIDENCE

4
t . «
REPRESENT@TION OF MR. WISE BY EITHER MR. GRIFFITH OR
= . ST

e e

MR..’PACHAK.AS ALLEGED IN'THE ALLEGATIONS OF THE,

¢ 1
ol | )
PETITION. ) D
THE COURT WILL MAKE SOME REMARKS,

ot

AN
Y *

h . ’ ; i [ \

GENERALL?ﬁTHA? IN THIS WHOLE TRIAL, THE CREDIBILiTYf
. . * ° I3

g ' . ' { 1
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OF THE WITNESSES WAS THE MAIN ISSUE IN THE TRIAL, AND
THE JURY FOUND THE CREDIBILITY OF MS. BATES AND THE

SUPPORTING WITNESSES, BEING MR. GALLMAN, WHO HEARD

- THE GLASS BREAK OVER THE TELEPHONE -- ACCORDING TO

HIS TESTIMONY, HE HEARD BREAKING GLASS WHILE HE WAS
TALKING WITH MS. GALLMAN OVER THE TELEPHONE, AND THEl
OFFICERS, POLICE OFFICERS, SAW THE BROKEN GLASS AND
TESTIFIED THAT MR. WISE HAD CUT HIMSELF WITH THE
BROKEN GLASS. .THE TESTIMONY OF THE NURSE -- I'LL
GIVE SOME CITES ABOUT THE GLASS BUSINESS. PAGE 60,
MS. BATES SAID AT LINE 17, ;IT‘S A HOLE IN THE
GLASS." THE QUESTION WAS AT-LINE 20, "WAS THAT.

HOLE KICKED THERE AS A RESULT OF THE DEFENDANT
KICKING THE DOOR IN." SHE SAID, "YES, SIR." ON
PAGE 61 AT LINE 9, SHE ANSWERS, "IT'S A HOLE IN THE
GLASS IN THE DOOR. IT CAME FROM WHERE HE KICKED THE
DOOR IN. THAT HOLE GOT THERE WHEN HE CAME IN, WHEN
HE ENTERED MY HOUSE THAT MORNING." AND THAT WAS IN
THE NIGHTTIME, BY THE WAY, BUT SHE SAYS-THAT MORNING.
“THAT'S THE WAY THAT HOLE CAME.IN THE FRONT IN THAT
DOOR, IN THAT GLASS O? THAT DOOR, WHEN HE CAME IN MY

HOUSE THAT MORNING. THAT'S HOW THAT HOLE GOT IN THAT
r

GLASS." PAGE 65, LINE 12, IS WHERE MR. GALLMAN SAID

THAT, “SHE TOLD ME HE WAS OUT THERE TRYING TO BREAK

IN THE HOUSE, AND WHILE WE WAS TALKING, I HEARD SOME

331
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. SAHEEALSO STATED SHE HAD A PIECE OF GLASS IN HER FOOT
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GLASS SHATTER BND I HEARD HER SCREAM AS THE PHONE

HUNG UP, AND I CALLED 911." THE NURSE TESTIFIES ON

b

PAGE 87 AT LINE 3, "WE LISTED LACERATIONS TO THE

"ABRASIONS TO BOTH KNEES, TO THE LEFT

[}

SHIN, BRUISE TO THE RIGHT ARM WITH ABRASIONS, A
¢ L

HEMATOMA: TO THE FOREHEAD, A SORE AREA BEHIND THE
§

RIGHT EAR, A LARGE HEMATOMA ABOVE THE RIGHT EAR, AND

L}
BU?éELEC?EDliO GET THIS OUT HERSELF."

. '4  NOW, REGARDING THE RULE 5 -- AND WE'LL

JUST TOUCH ,ON SOME OF THE ALLEGATIONS OF MR. WISE'S
) y
gE?j]ETION.' RULE 5 WAS UNNE.CESSARY, BECAUSE COUNSEL

Tgﬁ@iFIéD‘éE_WAS GIVEN THE PRIOR FILE AND EVEN IF IT
DID?NOT coﬁ:gtn EVERYTHING, HE WAS ALLOWED TO GO TO
’THE‘PRosécuriQN'S FILE, REMOVE ANYTHING THAT HE
THOUGHT WAS AFPPLICABLE, AND MAKE COPIES OF IT. THERE
WERE NO wi%nsgszs, BY THE WAY, IN THIS MATTER OTHER
THAN THE APPLICANT HERE, THE VICTIM, THE PCLICE
OéFﬁCERglgﬁﬂ‘&R. GALLMAN. MR. WISE WAS MADE AWARE
THAT Tnh'pnxon CRIMINAL HISTORY EXPOSED HIM TO AN
EXAMINATION OF IT. WE'VE TOUCHED ON THE nouBLﬁjs.‘.
' b
3

-
LD RN

. THE COURT FINDS THAT THE PERFORMANCE-GF .-/ |

p . A & ,f:‘ T , T ] .
COUNSEL WAS. WELL WITHIN THAT RANGE OF PROFESSIONAL, ¢ ’
S (,' » .

g : . : . » -; ?
PERFORMANCErEXPECTED OF AN ATTORNEY PRACTICINGWEAWiIQ
LR : N ?- '

‘ T ?
: T '." o . ] z'. . :

.
. , ¥
JEOPARDY ISSUE.
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THIS COUNTRY IN A CASE OF THIS NATURE, A CRIMINAL
CASE FOR BURGLARY IN THE FIRST DEGREE AND FOR ESCAPE.
THE CQURT WILL DISMISS THE APPLICATION.

IS THERE ANYTHING FURTHER?

MR. SPENCER: NOTHING FROM THE STATE, YOUR
HONOR.

THE COURT: FROM THE APPLICANT?

MR. BUFRIN: NOTHING FOR US, YOQUR HONOR,
NO, SIR.

"MR. PRICE: NO, SIR.

THE COURT: VERY WELL. MR. SPENCER, WILL
YOU DRAFT AN ORDER, AND THE ORDER WILL INCLUDE ANY
OTHER APPLICABLE FINDINGS OF FACT THAT YOU THINK
SHOULD BE PLACED IN THE ORDER, PLEASE, SIR.

MR. SPENCER: OKAY, YOUR HONOR.

THE COURTs: THANK YOU. THE MATTER IS
CCNCLUDED.

- - -END OF TRANSCRIPT OF RECORD- - -
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I', THE UNDERSIGNED MARGARET F. BRIGGS,
OFFICIAL COURT REPORTER FOR THE STATE OF SOUTH
CAROLINA, DO HEREBY CERTIFY THAT THE FOREGOING IS
A TRUE, ACCURATE, AND COMPLETE TRANSCRIPT OF RECORD
OF ALL THE pnécagnznqs HAD AND EVIDENCE INTRODUCED
IN THE CAPTIONED CASE IN THE COURT OF COMMON PLEAS
FOR NEWBERRY COUNTY, SOUTH CAROLINA, ON THE 4TH DAY
OF FEBRUARY, 2002.

T DO FURTHER CERTIFY THAT I AM NEITHER OF

KIN, COUNSEL, NCR INTEREST TO ANY PARTY HERETO.

!

OCTORBRER 25, 2002
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THE STATE OF SQUTH CAROLINA INDICTMENT FOR
COUNTY OF NEWBLRRY

BURGLARY, 16-11-31 A)1){a)(b)(c)(dK3)

Al a Court of General Sessions, convened on the 3rd day of August, 1998, the Grand Jurors of Newberry
County present upon their onth:

COUNT ON%,

That JAMES EDWARD WISE, did in Ncwbcm" Caunty, state aforesaid, on or aboul the 15th day of July,
1997, willully and uslawfully enter a dwelling without consent and with inlent lo commit p crime therein, when i
effecting cnlry or while in immediate Right thereliom, he or another parlicipant in the crinic; was armed with a
cadly weapon or explosive; ar ciused physical injury to o perton who wes not a panticipant in the crime; or used
or lhweatencd the use o{ B dangerous instrument; or displayed what was ar appezred ta be a kaile, pistol, revolver,

rifle, shotgus, machine gun or ather fircarm, or the enlering o remaining occurred i the nighttime, the said
dwelling being awned andfor occupicd by Mary Bates, in violation of Scction 16-11-311 af the South Caroling
Code of Laws, 1976, as amended
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Agalns( the peace nnd digaity ol the State, sad coutrary to the statnie fn sUch cases made and
provided.
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THE STATE OF SOUTH CAROLINA
COUNTY OF NEWBERRY _
'COURT OF GENERAL SESSIONS,
. Augus Teom, 1998
" Indicmeni# 986536 4 03
THE STATE
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JAMES EDWARD WISE

INDICTMENT FOR
BURGLARY, 16-11-311{AY(1)(e)(bXcXd)(3)
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I INDICTMENT FOR
The SQGN Of sou'h ca'o ‘nn {1} BURGLARY, 16-11~311 {A) (3) AND
County of _Newberry (2) ATTEMPTED BURGLARY, 16-11-311 (A} (3)

At & Caurt of General Sessions, convened om the 27th  _ dayot Augugt
1999 _ the Crand Jurors of Newberxy County present upon their cath:

COUNT ONE
N v

That JAMES EDWARD WISE

did in the county and stats aforesaid, on or about che 29th dey of May R

19 9@ ,vwilfully and unlawfully enter a dwelling without consent and
with inteant to commit & crime therein when euch entering ox remaining
occurred -in the nighttime, the naid dwelling being occupied by Donna

R. Bickley and Teresa Mills

COUNT TWO- . ‘
That JAMES EDWARD WISE
d1d in che county and atate aforesaid, on or sbout tha _29th day of _May '

19 90, wilfully and unlawfully attempt to enter a dwelling without
consent and with intent to commit.a crime therein when such
attampt . occurred in the nighttime, the said dwelling being occuptied

by Donna A. Bickley and Teresa M{lls v

Agasinst the peace and dignity of the State,.and contrary..to .tha atatuts In soch cases made and

provided.
o -
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INDICTMENT FOR
{1)ASSAULT WITH INTENT TO RILL P

The State of Soqth Carolina -
Caunty of Newberry

(2)PRESENTING AND POINTING A FIREARM
(3)CARRYING PISTOL UNLAWFULLY .

At a Court of General Senafona, convencd on the .. 23th day of Maxch

19_91, the Grand Jurom of Neyherry ,. _ County prosent upon thelr oath:

COUNT ONE

That JAMES EDWARD WISE

state aforesaid

&4 in Newberry County/on or sbout the __25th__ dayof - Januazy |
19.91, 4o snd upos one J. W. Rauch

feloniously. wilfully and of his mmlice aforethought, did make co sssault with a

~
certain deedly veapon, to wic: a firsarm

and him the seid "~ JAMES EDWARD WISE

wioh che eodd-___ - - fisvaam L s

thxeaten. to ahoot with incent co wound the said

L. W, Rauch

[
then and thers feloaiously, wiifully and of malice eforethought, to kill and wurder

COQUNT TWO

PSS JAMES EDWARD WISE
- - . AT L T

' P8FhTnta on
~'%ama ____mmmhw«\wm the —_25th. day of " January

3 0\bre nesy\s
%HMM& ui‘]% :Iﬁhoutﬁsc causa or eXCuse presant and point acC

MWM—._U'W

1 A ) . oot
Thet ) JAMB %ﬂ}‘m HISE

, a fireaem

- ' foresatd on or about the __ 25th  day of

a0 .
January T, 19 91 ,&%I&ﬁnd unlavfully carry about the persou &

a4 3
platod

~

“Aguinst the pesée 57d Tignity oftha State, anid contrary to the statute in such cazes made and

provided., e * v
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—_— Salidtoz” ¢
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Witnesses
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s 4‘2-}\ uS'TATE OF SOUTH CAHOLINA Porsonally oppeared » buiore me the  elfiant TSACINI (Yo A

Dou niy/, [:]Munldpalllyol o ) " belng duy swom deposes end suys thol defendant _AIGIT, JOMES (LONINGL &
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£ ogainst [, DESCRIPTION OF OFFENSE:  AGENAULT & BRYTUNY : ’

] 4

COMMUN LA ASSAULT NAND BOTTERY R - 3

(I rd ol | lurthor siate that lhere is probsble cause o befieve that Ihe defondant named above did, cog\mﬂ By
) . the crime zel [orth end thal probabis coumn is hasod on the loflwing fects . . -’;f %{i
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IN THE COURT OF COMMON PLEAS

00-CP-36-260
00-CP-36-370

STATE OF SOUTH CAROLINA.

COUNTY OF NEWBERRY

)

)

)

)

)

James E. Wise, S.CD.C. )

No. 250411, ' )
’ . - ) .
" Applicant, ) :

) ORDER OF DISMISSAL e

)
)
)
)
)
)

V.

State of South Carolina,

L

Vv, Ot
J

Respondent.

' This matter comeés before this Court by way of an application fqr post-conviction relief
(PCR) filed Septer:_n‘l;er 26, 2000. 'fhe Respondent (State) made its return.on July 5, 2001. An
evidentiary hearing }nto the matter was convened at the Greenw;)od Coutity Courthouse on
February 4, 2002. EApplicar_;t w{as present and represented by Henry P. Bufkin and Samuel Price,
Jr., Esquire. The State was represented by Dave Spencer of the'South Carolina Office of the
Attorney General. E

' Applicant tcsﬁﬁec} on his own behalf. Also testifying was his trial counsel, Eugene
Griffith, Esquire. This Court also.had before it the transcript ffom the Applicant's trial, the Clerk
of Court’s records regarding the subject convictions, the Appli‘éant’s records from the South
Carolina Depa:‘tmém of Cd.rrccti,:dns, the application and the State’s return. ) r

Applicant had filed two separate applications challenging this cor;victiort (OO-(;P-?G—%&}O & i ; u
00-CP-36-370). This Court at the beginning of the hearing, with the agreement o.i'.bO_ﬁ; p;grti"es, "‘ .,’* ;‘t ! |

.«j’. y b

Bk I

‘- age 1 of 8 . A
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59
‘merged the two cases. The earlier filing (00-CP-36-260) shail be the surviving action. This Court
instructs the Clerk of Court to remove the contents of its file for the later filing (00-CP-36-370),
close that file, and place this file in the file for the earlier file (00-CP-36-260).
PROCEDURAL HISTORY

The Applicant is incarcerated with the South Carolina Department of Corrections pursuant
ta the Newberry County Clerk of Court’s orders of commitmeﬁ. The Newberry County Grand
Jury indicted the Applicant at the August 1998 term of General Sessions for burglary first degree
and the September 1997 term of General Session for escape.! Eugene Griffith, Esq. represented
the Applicant. The Applicant proceeded to a jury trial and was found guilty of the chérges. He
was sentenced by the Honorable Judge Frank Eppes to life imprisonment without parole for the

burglary first degree charge and six months concurrent for the escape charge.
| The Applicant appealed his conviction and sentence. The South Carolina Court of
Appeals Court affirmed the conviction and st;.mence on Apri]~l9, 5000,
ALLEGATJONS

In his application fo; post conviction relief the Applicant alleges that he is being held in

custody unlawfully for the following reasons:

1. Ineffective assistance of counsel;
2. Lack of subject matter jurisdiction.

For the purpose of this Return, the Respondent incorporates the transcript, the Clerk of

Court records, and the South Carolina Department of Comections’ records by reference. The
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Respondent reserves the right to amend this Return upon receipt of any relevant materials.

-
o

FIN QIN!;S_Q_E FACT AN D‘CONC‘LUSIONS OF LAW
This Court has had the qpportunity to review the record in its entirety and has heard the
testimony and a:gt;rilents presei;tgd at the PCR hearing. This Court has further had the
opportunity to observe each wit.:m?ss who testified at the hearing and to closely p;ss upon their
" credibility. This Court has weifgl;ed the testimony accordingly. =

- Set forth bel_ow'a'.r% the relevant findings of fact and conclusions of law as required by S.C.

~ Code Ann. § 17-27-80 (1985).
Th

fo .

T

Double jeopardy/difect appeal issue
i ‘fspplicz?t alleges that hxs conviction violates double jeopardy. Counsel raised this issue at
trial and appellate counsel-raised the issue in an Anders brief, The State moved at the onset of the
hearing for smnmax}judgment;on this issue, and this Court granted the State's motion; as the
.issue is ;;1 direct appegl issue no:t @ogrﬁiable in PCR. Simmonps v. Stgz e, 264 S.C. 417,215 S.E.2d
883 (1975) (PCR is not a substitute for direct appeal).
Ineffective Assistance of Counsel
Applicant makes vaﬁousi'allbgations of ineffective assistance of counsel. The burden of
proof is on the applicant in a PCR proceeding to prove the allegations in his application. Beil v,
Staté, 321 S.C. 238, 467 S.E.2d 926 (1996); Rule 71.1(e), SCRCE.

For an applicant to be granted PCR as a result of ineffective assistance of counsel, he miust

show both: (1) that his counsel failed to render reasonably effective assistance utider prevailjxjng R L2 *E
R ) '.fl.""‘" § --’
professional norms, and (2) that he was prejudiced by his counsel's ineﬂ'ectiveperfommnce.f = PR
| B S
- ;.EA ) H .:l
age 3 of 8 ’ ," Ty
9 »
P '5 i
f
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Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); Judge v. State,

321 §.C. 554, 471 S.E.2d 146 (1996). In order to prove prejudice, an applicant must show that
bu.t for counsel’s errors, there is a reasonable probability the result at trial would have been
different. Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 (1997). A reasonable probability is a
probability sufficient to undermine confidence in the outcome of the trial. [d. Where trial counsel
articulates a valid reason for employling certain trial strategy, spch conduct should not be deemed
ineffective assistance of counsel. Roseboro v. State, 317 S.C. 292, 454 S.E.2d 312 (1995);

Stokes v. State, 308 S.C. 546, 419 S.E.2d 778 (1992).

This Court will now address each alleged instance of ineffective assistance of counsel |

\

below:
1. Preliminary hearing

Applicant alleges counsel was ineffective for failing 10 hold a preliminary hearing. Counsel
testified that by the time he was involved in the case, it was too late t0 hoid a preliminary hearing.
Counsel testified that he saw no benefits to a.preliminary hearing because the information needed
to prepare for the case could be attained from the solicitor’s office through discovery or their
open file policy. This Court finds that counsel was not deficient for failing to hold a preliminary
hearing and that éounscl gavé a valid strategic reason for not seeking a preliminary hearing, even
if the time had not expired. Additionally, the Applicant has failed to show what benefits would
have accrued ﬁom holding a preliminary hearing that could not otherwise be attained from
discovery. This allegation is denied.

2. Ceramic Pig

At trial, the State presented evidence, by way of the victim's testimony, that Applicant

Serid
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i " " threatened her by holding a large ceramic pig over her head. The pig was introduced into
‘z

‘.t i
J o on the pig. The victim had kept the pig until trial. This allegation is without merit. A strict chain

evidence. Applicant alleges coutisel was ineffective for failing to challenge the chain of custady

of custady is not r‘eﬁuir.ed_'for an jtem that is unique and identifiable, and impervious to change.
I State v, Glenn, 328 S.C. 300, ":92"'8.E.2d'393 (Ct. App. 1997). The victim was able to identify
! the pig as the pig Applicant threatened to drop on her head. After all, it was her pig. No further
authenticationt was reqmred Smcc them was not a basis to object to the pig, counsel was not
A deﬁcxent for faxlmg to object Furthcr Applicant was not prejudiced as the alleged deﬁcxency is
‘i o unhkely to affect the outcome of the trial. This allegation is denied.
3. Salazar

Applicant alleges that counsel was ineffective for failing to have an officer by the name of
Salazar appear at tnal Applicﬁt{t atleges that Salazar could prdvide helpful testimony that would
explain his estape 'éharges-.’ Couinsel testified that his own investigation revealed that Saiazar
would not conobox::'ate the Applicant’s version of events.: Counsel testified that Salaiar would not
have beena good witness for the Applicant. This claint is without merit. First, Salaz.én' did not
testify at the hcar_i'n'g. The burden is on the APplicant t6 prove he was prejudiced by the failure of !
counsel to call a witness. Since Applicant fizs provided nothing further than his own hearsay

testimony to support this claim, Applicant has failed to'meet his burden of 'proving prejudice.

Bannister v. Staté} 333 S.C. 298} 509 S.B.2d 807 (1999). Further, counsel arﬁculatedrcasonable ” ]
Lt o
trial strategy in not attemptingto have Salaza.r present for trial. Therefore, this allegauon lS L '
denied. q{ ) o
Do *' ‘_9: -a
) A A /. . i :( I,. i
Poec3oF 8 ) DS
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4. Lesser included offense Lo 3953

Applicant alleges that counsel was ineffective for failing to request a charge on criminal
trespass as va le;ser inéluded offense of first degree burglary. This claim fails because criminal
trespass is not a lesser included oEénse of first degree burglary. Under the applicable statute,

S.C. Code Ann. § 16-11-620, a person is guilty of trespass if they enter a premises after being
warned not to enter, or if they enter the premises and refuse to leave after being requested to
Jeave. Neither of these elements are required under burglary. Therefore, the statute is not a lesser
included offense of first degree burglary. Therefore, counsel was not ineffective for failing to
request a charge on tr.eSpassing.i This allegation is denied. |
3. Counsel destroyed Applicant’s credibility

- Applicant complains that counsel destroyed his credibility when Applicant testified at trial,
because counse] brought out Applicant’s prior record. Counsel testified that he brought cut
Applicant’s prior reco;d because he Knew Lh’e‘"p}osecution would bring Applicant’s pridr"récc;rd '
out on cross-examination. This cfaim is without meﬁt. Counsel’s strategic reasons are not only
reasonsble, but sise. One of the most well-known tactics at il s bringing out bad information
on direct to steal the opposing side’s thunder on cross-examination. Therefore, counsel was not -

deficient. Further, Applicant was not prejudiced since the prosecution was sure to make mention

of Applicant's prior record on cross-examination. Therefore, this allegation is denied.

6. Hearsay testimony

Applicant alleges counsel was ineffective for faiture to abject to testimony by James
Gailman that the victim called him on the phoné and told him that Applicant (Sap) was trying to

break into her house. Tr. pp. 64-65. This allegation is without merit. Counsel testified that he
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did not think the testimony was objectionable since it was present Sense impression testimony..;

Counsel was reasonable in not objecting, and therefore, this Court finds that counsel was not
deficient. Further, this Court finds that since the testimony was admigsible, Applicant was not.’
prejudiced by counsel’s failure to object to the testimony. Therefore, this allegation is denied.

AR _cher Allepations

As to any and-all allegations which were raiéqd in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds that the Applicant failed to

present any evidence regarding such aflegations. Accordingly, this Court finds that the Applicant

LR R A

_.a're hei@eb;_denied and dismussed. » -

»

CONCLUSION

‘Based on all the,foregbing; this Court finds and concludes ﬂ_mtthe Appﬁcmt has not
established any constitutional vioiations or depri'\fétiOns, before or durmg his trial and sentencing
proceedings. Couniel was not deficient in any manner, nor was the' Applicant prejudiced by
Céunsel's representation, Therefore, this application for PCR must bg denied and dismissed with
prejudice.

This Ccurt"advises.fche Applicant that he mu§t file a notice of intent to appeal within thirty
days from the receipt of this brder if he wants to secure the appropriate appellate revif:w. His
attention is also‘din’;ct.ed to kulm 203~, 206, and 227 of the South Carolina Appellate Court Rules
for appropriate procedures to follow &ﬁer‘notice' of intent to appeal has been timely filed,
IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and

. . «
P St

. e wp o

&
- -
B T
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dismissed with prejudice; and 355

2. That the Applicant be remanded 1o the custody of the Respondent.

AND IT IS SO ORDERED this (fZ ~ day of ‘,f—mc— 2002,

M

. Senders—ir. SAUNITRE
ng Judge
E1ghth Judicial Circuit

s é{,emwwn’_, South Carolina
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! ' STATEOF SOUTHCAROLINA )
e o ) . INTHE COURT OF COMMON PLEAS
! COUNTY OF NEWBERRY * ) - _Eighth Judicial Circuit
r AT 00-CP-36-0260
. + 00-CP-30-0370
' !f James E. Wise, . )
; y )
o Applicant, ) . =
E ) i
b v ') AFFIDAVIT OF SERVICEBY MAILL = &
ey _ . ) R
;' 1 Stateof South Carolina, ) - .
C e ' " ) . *
' “ ) “, Respondent. ) . =
10 o
o STATE OF SOUTH CAROLINA
' L. COUNTY OF RICHLAND .,
‘ '
X Personally appearcd before me, Jeanelte E. Ciabattari, who being first duly sworn, states:
) 1. That I am &n employee of the Office of the Attorney General.
T §s
2. . That regular commumcanon by mail exists throughout the State of S¢uth Carolina,
L and that this | xs a proper ciréumstance of service by mail.
4 3. That Ihave ttus day served a copy of the Order in the above-captwned matter on |
' the following, persons by deposmng same in the United States mail, postage prepaid:
’Henry P, Bu‘ﬂcin-, Esquire ‘ Samuql Price, Jr., Esquire
*Post Office Box 419 1413 Main Street
; Prosperity, South Carolina 29127 + Newberry, South Carolina 29108
DATED this 3™ day of July, 2002,
E. CIABA’ITARI
SWORN to before me this ) i;- e
20, day of July, 2002 _ i
Kia, O Qmm -~ (L.S) _— e
Notary Public fog Sotith Cagolina, DR : ;
' My Comimission xpxres -
! " ’. 2 ' ‘-
) Lo
| i .
' "W
. 4 'i N
. ? ‘g
. ., 358
. - L . ‘ L



’m

State of South Carolina,

v 397

STATE OF SOUTH CAROLINA )
)

COUNTY OF NEWBERRY )

-\'s-

NOTICE OF INTENT TO APPEAL

James Edward Wise, 97-GS-36-480; 98-GS-36-402

Defendant.

IN THE COURT OF GENERAL SESSIONS:

‘Now comes the Defendant, by and through his attorney, and give notice of his intent to appeal

the verdict resulting from the Jury Tnal on the above charges which was held on October 8, 1998

before the Honorable Frank Eppes.

Respectfully Submiited,

Edgene C. Qritfith, Ir.

October 12, 1998
Newberry, South Carolina

Post Office Box 375
1207 Friend Street
Newberry, South Carclina 29108

(803)321-0000

I HERN]
e
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THE STATE OF SOUTH CAROLINA
In the Court of Apppeal

1 L}

.APPEAL FROM NEWBERRY COUNTY
Court of General Sessions

The Honorable Frank Eppes, Circuit Court Judge

Case No, 97-GS-36-480; 98-GS-36-402

State of Sonth Carolina
v.

James Edward Wise

NOTICE OF INTENT TO APPEAL

Now comes;the Defendant, by and through his attorney, and give notice of his intent to,

appeal the verdict resulting from the Jury Trial on the above chaiges which was held on October

8, ]998 béfore the Honorable Frhnk Eppes._

October 12, 1998

Respectfully Submitted,

‘Eugene C, Griffith,Jr.
Attorniey for Defendant

Post Office Box 375 -

1207 Friend Street

Newbetry, South Carolina 29108
(803)321-0000

Newberry, South Carolina
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THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM NEWBERRY COUNTY
Court of General Sessions

The Honorable Fraok Eppes, Circuit Court‘Judge

Case No. 97-GS-36-480; 98-GS-36-402

State of South Carolina
V.

James Edward Wise

CERTIFICATE OF SERVICE

i, Debbie P. Tumner, legal assistant to Eugene C. Griffith, Ir., hereby certify that on the _13th _day
of Qctober, 1998, 1 served a copy of the Appellant’s Notice of Intent to Appeal by mailing copies es of same
in the United States mail, first class postage prepaid, addressed to the following individuals at their offices
_ shown below:

Brenda Shealy, Acting Clerk
Sauth Carolina Supreme Court.
Past Office Box 11330

Columbia, South Carolina 29211

Jackie S. Bowers, Clerk of Court
Newberry County Courthouse
Post Office Box 278

Newberry, South Carolina 29108

Daniel T. Stacey, Chief Attorney
S.C. Office of Appellate Defense
1122 Lady Street, Suite 940
Columbia, South Carolina 29201

T Deemss

Debbie P. Turner, fegal Assistant

- SWORN to and cribed before me
this, /S day of 1998
Z
atiry Publit/tor SodtrCarolina

‘anomrrussxon Expln%[)(g
Wsl\mﬁhmmn\wm.;
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' THESTATE OF SOUTH CAROLINA INDICTMENT FOR
COUNTY OF NEWBERRY " .
) BURGLARY, 16-11-311{A)(1 e XEXcXdHH)
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WITNESSES

Todd Johnson

P

WARRANT RUMBERS

on iafo.

L

Al t By 2

(e-iidicf o 47479
THE STATE OF SOUTH CAROLIRA
COUNTY OF NEWBERRY
e ]
' COURT OF GENERAL SESSIONS

Aagust Term, 1998
Indietoent# 98GS36- 4 0

THE STATE

ve
IAMES EDWARD WISE

INDICTMENT FOR
BURGLARY, 16-11-31}(AX(1)(e)b)(eXd) D)

L JAMES EDWARD WISE, THE DEFENDANT, IN MY OWN PROPER PERSON, COME TO THE
BAR.OF THIS COURT, WAIVE GRAND URY ACTION, AND FREELY AND VOLUNTARILY
PLEAD GUILTY TO THE CHARGE(S) OF:

THIS DAY GF _AD.
ATTEST:

DEFENDANT'S SIGNATURE CLERK OF COURT, NEWBERRY, S.C
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nestitution - ‘ . For Physlcal Injury $
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STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Appeal from Newberry County

Wyatt T. Saunders, Jr., Circuit Cournt judge

JAMES E. WISE,

PETITIONER,
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
SUPPLEMENTAL APPENDIX
WANDA H. HAILE CHARLES M. CONDON
Senior Assistant Appellate Defénder Auomey General
South Carolina Office JOHN W. MCINTOSH
of Appellate Defense Chief Deputy Attomey General
1122 Lady Street, Suite 940
Columbia, S. C. 29201 ALLEN BULLARD

Assistant Deputy Attomey General
ATTORNEY FOR PETITIONER

P. O.Box 11549

Columbia, §. C. 29211

ATTORNEYS FOR RESPONDENT
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STATEMENT QF JSSUE ON APPEAL
Whether the trial court erred in refusing to quash the indictrent for burglary in the

first degree when it constituted double Jjeopardy?
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STATEMENT OF THE CASE
Appellant was indicted for burglary in the first degree at the August 1998 term of the
Newberry County grand jury. He proceeded to trial on Qctober 8, 1998, before the
Honorable Frank Eppes and a jury. Appellant was found guilty as charged. He was
sentenced to life imprisonment without parole. |

This appeal follows.
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Defense counsel moved to quash the indictment for first degree burglary (98-GS-36-

402) because it was a re-indictment of indictment 97-08-36—479. The older indictment had
one count of burglary in the first degree and one count of assault/and battery of a high and
aggravated nature (ABHAN). Appcllant pled guilty in magistrate’s court to the lesser
included offense of aﬁsaull and battery on the ABHHAN charge. Because this charge was
part of the burglary charge, it would constitute doublcjeopa.rdy to try him now for burglary.

Kelly v. State, 274 S.C. 613, 266 S.E.2d 417 (1980),
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CONCLUSION

Appellant's conviction for first degree burglary should be vacated.
Respectfully submirted,

Y A E‘éé

Robert M. Pachak
Assistant Appellate Defender

ATTORNEY FOR APPELLANT

This 23rd day of November, 1999.
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Newberry County

Frank Eppes, Special Circuit Court Judge

THE STATE,

RESPONDENT,

JAMES EDWARD WISE,

APPELLANT.

PETITION TO BE RELIEVED AS APPELLATE COUNSEL
. PURSUANT TO ANDERS v, CALIFORNIA

Robert M. Pachak, of the South Carolina Office of Appellate Defense, was
appointed to represent appellant in this appeal and states: v
I. Counse! has thoroughly reviewed appellant's lower court records in an effort to
discover all afguabl;z crTors fqr presentation {o the Court on appellant's behalf. In counsel's
opinion, the record fails to demonstrate either preserved errors or other legally substantial
issues to present to the Court within the context of this direct appeal.
2.. In an effort to protcci appellant's right to review, however, counsel has submitted a
brief pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967). It is counsel's
‘understanding that this brief will prompt a full and thorough review of the record by the
Court to determine errors independent of counsel's opinion of the merits of appellant's

appeal. Counsel is required under Anders to submit a petition to be relieved as counsel, and

395
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The State v. James Edward Wise
Petition to be Relieved
Page 2
attaches this petition in compliance with that procedure.
3. This office has served appellant with a copy of the Anders brief. Counsel
understands that appellant will also be contacted directly by the Court and given forty-five
days in which to submit any additional matenals which appellant wishes the Court to
consider, either by letter, document, or pro-se brief.

WHEREFORE, counsel respectfully asks the Court to accept the foregoing Anders

brief and grant the petition to be relieved as appellate counsel.

Respectfully submitted,

2l g, A

Robert M. Pachak
Assistant Appellate Defender

ATTORNEY FOR APPELLANT

This 23rd day of November, 1999,
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CERTIFICATE OF COUNSEL

The undersigned certifies that this Final Brief complies with Rule 210(b), SCACR.

N . T

ROBERT M. PACHAK =
Assistant Appellate Defender

1122 Lady Street, Suite 940
Columbia, SC 29201
(803) 734-1330

Attomey for Appeltant.
- November 23, 1999
'
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H
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Newberry County

Frank Eppes, Special Circuit Court Judge

THE STATE,

RESPONDENT,

JAMES EDWARD WISE,

APPELLANT.

CERTIFICATE OF SERVICE

The undersigned attomey hereby certifies that a true copy of the Finai Anders Brief of
Appellant in the above referenced case has been served upon Salley W. Elliott, Esquire; a copy of
the Record on Appeal and Final Anders Brief of Appellant has been served on James Edward Wise

#250411, Kirkland Correctional Institution, 4344 Broad River Road, Columbia, SC 29210, this 23rd

) P el

Robert M. Pachak
Assistant Appellate Defender

day of November, 1999.

ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me
this 23rd day of November, 1999.

SN AU J ). LD (L.S)
Notary Public for South Carolina
My Commission Expires: _Febnuary 3, 2005 .
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THE STATE OF SOUTH CAROLINA
fn The Court of Appeals

The State,
Respondent,

v.
James Edward Wise,

Appellant.

Appeal From Newberry County
Frank Eppes, Special Circuit Court Judge

Unpublished Opinion No. 2000-UP-275
Submitted March 1, 2000 - Filed April 19,2000

APPEAL DISMISSED

Assistant Appelfate Defender Robert M. Pachak, of South
Carolina Office of Appellate Defense, of Columbia, for
Appellant. -

Attorney General .Charles M. Condon and Chief Deputy
Attorney General John W. McIntosh, both of Columbia;
and Solicitor W. Townes ]ones, IV, . of Greenwood for
Respondent.

t

PER CURIAM:  ]James Edward Wise was found gulity of first degree
burglary and escape from the custody of an officer. He was sentenced to life Impnsonment
without parole for the first degree burglary and six months concurrent for escape. On appeal,
counsel for Wise has filed a final brief along with a petition to be relleved as counsel. Wise has

_not filed a pro se response with the Court.'

'We declde this case without oral argument pursuant to Rute 215, SCACR.
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.. 1z
State v, Wise

After a review of the record pursuant to Anders v, Californla, 386 U.S. 738 (1967),
and State v. Willlams, 305 S.C. 114, 406 S.E.2d 357 (1991 }, we dismiss the appeal and
grant counsel’s petition to be relieved.-

APPEAL DISM]SSED.

CURETON, ANDERSON, and HUFF, }]., concur.
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STATE OF SOUTH CAROLINA ' z

County of tf/@ﬁ/é’e/&;y

ALERCT

;7/2 s Edlitind ldse 2SS/ - 2005CP36 e

Full name and prison number (if any}-of Appficent,

vs.

: APPLICATION FOR

hate EE Savitty Cinotis POST-CONVICTION RELIEF

Name of Respondent.

/%M/ SIS tes

INSTRUCTIONS — READ CAREFULLY

In order.for this application to receive consideration by the Court, it shall be in writing (legibly handwritten or
typewritten), signed by the applicant and verified (notarized), and it shail set forth in concise form the answers to cach
applicable question. If necéssary, applicant may furnish his answer to a particular question on the reverse side of the
page or on an additional page. Applicant shall make it clear to which question any such continued answer refers,

Since every application must be sworn to under oath, any faise statement of a material fact therein may serve as

the basis of prosecution and conviction for pcr)ury Applicants should, therefore, exercise care to assure that all
answers are true and correct.

If the application is taken im_forma pauperis, it shall include an affidavit (attached at the back of the fc!rm) sctling
forth information which establishes that applicant will be unable to pay the fees and costs of the proceedings. When

the application is completed, the original shall be mailed to the Clerk of Count for the County in which applicant was
convicted.

1. Place of detention ‘( (’,C’- Guzléccﬁﬂr” 6"-4? -——-"/K/ /td)4197’?
v/ /S y

2. Name and location of Court which impased sentence MMMZAQ_M
AleulBess , Soutli Cigallrta

3. The indictment number or numbers (if known) upon which and the offense or offenses lor which sentence was
imposed:
Flvg . g A
(@) = G=S - 3e ¢, S Fr yoy.
g . o/ Wy
(®) Y ‘ . - 'y ~ YKL "' y , 2L S A Q A 7 2 ,>
()

4, The datg upon wmch sentence was nmposed an ;,the terms of lh:Z?cnce
(a) thnéﬂz. g 4 ,4 WilLimet /’1-46‘/ 7

®) L /‘7 Z
«)

chma« :‘

I, Jackie S, Bowers Clcrk of Court, Ncwbcrry.
South Carolina, do hcreby certify that chisis a true
copy of the origina) an file in this office.

vt w e eow wwadPR 28 2003
V406 Clerk of Coust
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5. Check whether a finding of guilty was made
(ay after a plea of guilty : - : : t
(b) atter a plea of not guilty L~ . ‘ {

{c) after 2 plea of nolo contendere

o 6. Did you appeal from the judgment of conviction or the imposition of sentence?

s
7

{ ‘1. If you answered ‘‘yes'’ to (§), list
'; {(a) the name of mch Cmm to whn:h you appealed:

'&JML CAJIZ/ M /yf/ 25

.
g

U ema

P ema
'3 >
L]
d

L4
Y

e e s ey b

e

EEN

(c) the dafe of each such .r;".sn.ill;: .

. et 2s. 2000 ‘ o

S

ii.

i,

(d) 1{ known

, citations-of ,any. writen ommon or ordcrs entered pursiant to-such results:

sz/— pav] W/MS ‘ .
8. if you answcred “Ho” to {6); staté your ra:s(ms for not so appcalmg

@ _AA '

® 44

©) A4

9. Stale co cxsely the grounds on wh:ch you base your alleg'auon that:you are beingheld i ‘custady. unlawfully:
(a) P/ 4 CJ[‘ BlA Judi Ic#m [) /?MCAM&A{:)
{b) _1/“’!: -C,/Z/L '/&:Qecuﬁm @) _ ___Catbachimert)
© P I /3) fﬂAéch()nM]
10. Stale conc:sely and in lhc ;same otder the facts whlch suppon cach of th grounds set out in (9):
@ _Seo AALEArCAS (’/ ) & 3’) 2ol bty
(b) %t% /;,’&.Qé_-’ ( ‘ . -
()

»

PO i
-

e ————

PO MG e
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1.
. (2) any petition in a State Court under South Carolina Law? ’M{ <

12.

13.

Prior to this application have you fited with respect to this conviction

{b) any petitions in State or Federal Courts for habeas corpus or post-convictions relief? . lé’ 3
(c) any petitions in the Umted States Supreme Court for certiorari other than petitions, if any. already specified
nom L4 S teeve £~ (o

(d) any other petitions, motions or applications in this or any other Court?

A0

If you answered ‘*yes’’ to any part of (11), list with respect to cach petition, motion or application:

(a) the specific nature thereof:
i, See 7 () /7 /

il

(b) the namg and Iocauou of the Court in which each was filed:
putt- OF Compmbnrt //&s wepdpazy S C
it. 5 C . C()l /ﬂ/’ M /Q//&Q/Q “7
i S.C.« Stufgerae Cor t
v, U5 W sder e~ (gt

(c} the  disposition 1 thercor

Ly L2, L47 et e

iii. 1 4@./» © Lo ) Z/ﬂfaf 2% s A S e
iv. _QM’? A, .
(d) the date of each such disposition:
. _Aphl 2  2end
6 _(Ch DS, Zoog

idi.

tun &

iv.

(¢) il known, citations of any written opinions or orders entered pursuant to each such disposition:
i AL 42 fLatanl A

.

ili,

iv.

Has any ground set forth in (9) been previousiy presented (o this ar any other Court, State or Federal, in any peti-
tion, motjon or application which you have filed?

22
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(a) which grounds have been presented: o T
1.
i, _ i -
t . : =
[ S 11 )
’ {b) the proceedings in which.each ground was raised: {
J i. : - .
} e il S :
7, ”» iii. : _ i - v e
¢ +
L " 15, IT any ground sel’ forth in (9) has nof previously been presented to any Court, Stale or Federal sel. f0rth the
i; grdund and state connsely thc reasons why such ground has not prcv:ously been presented: ,
L ; fe ¢ s < Y 5 2 A AN
ot Lot
> . K 7
; © : L
-9 ¢ I ¢ :
! 16. Were: you represented By an attorney al any time durmg the course of:
. ' (a) your arraignment nnd plea? . f/ < S -
' (b) your tiial, if any? <. . V Cf S ' ‘ . . )
: (c) your sentencing? : L/é’ S . : .
o (d) your appeal if any, {rom lhe judgment of convncuon or the imposition of sentence?
. (e} preparnuon prescmanon or consnderanon of any petitions, motions or apphcnuons with respect to um con-
e
: ‘viction, which you ﬁled? : I/F S ;

L X

I
17. If you answered "yes'—’-to one or more parts of (16), list:

(a) the name .nd,addl;c'ss of cach atiamney whio represented you
) 5. O ] .

Ags ¢ /M(Aﬁfe;/w He forSe o,

t

iii.

(b) the proceedings at which cach such a;tornizy represented you:

i /474 e

i, A /170\_,?

18. State. clearly the relief you seek in filing this apphcauon

Aletin/ 7?"

i

et

19. Are you now undér sentence fx:om any, other court that you have not challenged?
A )

- > O -
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EXIE o ] -4

STATE OF SOUTH CAROLINA
VERIFICATION

Coumy. of M[’( /éF@Z/}/
I, 24//7'7&3 g [L/( e . being duly sworn upon my

osth, depose and say that I have subscribed to the foregoing apptication; that I know the contents thereof; that it in-

cludes every ground known to me for vacating, setting aside or correcting the conviction and sentence attacked in this
application; and that the matters and allegations therein set forth are true.

S E. ldine
/ .

. . 7 )
SWORN o and subscribed before me this ___.-’i'_“_.

-

R oy . R %
day of (rﬁf‘,«/(’ T~ ADYH

/3

Norary Public

- 5o
My Commission Expires: C":f' o Z& .;20 /3,.

(L.S.)

APPLICATION TO PROCEED WITHOUT PREPAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

‘ / .. W" B
I, .}44/7’{0- S /’(j ISQ_ hereby apply for leave to

proceed in this action without prepayment of fees or costs or security therefor. In support of my appiication 1 declare
under penalty of perjury that the following facts are true: '

M 1 am the applicant in this action and I believe | am entitled to redress.

—-

. ~ -3
= - Koy v
(2) Because of my poverty § am unable to pay the cosis of said proceeding or give securilyxherefar.

: . . T e T3

RN

PO

3 [ ;~1j

> v
SR = B
= 2
‘e o ~~

SWORN or affirmed to and subscribed before me this

.__...i.i.ﬁ;_"_dayof /1'952/{44/’ 195230'5/

Notary Public

My Commission Expires @&7 9 r'( r‘}'&‘ / 3—
5
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. %@ Alid Count //Ic/(uL Stibject Mttt Jinzs ek
. FD /10'/:9‘ A Juey >Z/Z/'df bn Cé‘vnté'al /gAAMF/z L1 Secsa i
v 1t en - e Yowr latet 11 Vislohisrr 64 dhve Flocess
Cbelivce A bt ik freviasls Sl S/t s Aises et
Count o Ue fessee inclicBed &ffese 82 ASSault 4
buttear b ABHIV luiichd lhis fhnt 8L Ve Fast insee

EUI’S/‘UZ’# C%“/LS& - S-U.é Jé CA /%a.#/m. JU/LS%CAM Méféc. A4S ¢
At dny Lnte.. - |

| . Undictive Fssecutssnr

I/ liss M:"l}?b)é'//e_ﬁ&cs %A %5/4)@_ }4 6‘141@.. Lics
4= fanish Uhe Rhtisee Do hivini abre Ractly
Wit Ve L4 dllsel Lym o @b, Mt Gutty o &
AZ’KS&L /'ﬂdl(/e,zg Ml%f(’. ‘,“'IZ ASSAult dnl L tler b ABHMV .
Wf/ezz_, SZ(/ /Z’_-Mg-ic# /é,ﬁizaﬁﬂe_/&, Cna. SYearn /"Ldf&
lnS Covichdtind= Seatoncel Lim o Ao lnitigt
Vhele. jutlles somment btis Clanla— Uindichive Mosecibis ,_
UnS Should b lelerse Pursuant s Atk I Skike '
561 S.E. 38 (oG (202 . - |
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I"//lASMe, Lizst imdictment becsuse Uho Soliciton Mever
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inSyedmert Adhicd Cooard lve Sive e Solicitun S
Lt Lo Pe-indict /b [lsaSe Klow & ALO— b<ar? /D
/’Zfﬁef:}. -
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“ SCRCP FORM 4 (REVISED 5/00)

T - : Foﬁnn o O éf/[/L_

STATE OF SOUTH CAROLINA JUDGEMENT IN A CIVIL CASE
COUNTY OF NEWBERRY , . : o |
INTHE COURT OF COMMONPLEAS ~ ~ CASENO.J005 .- 76 - itr9
PLANTIFF(S) - DEFENDANT(

o £ dgand e Aats })

. CHECK ONE:

a JURY VERDICT. Thxs action came before the coun for a trial by jury. The issues
* " havec been tried and a VCI'dlCl rendered.

O 7 DECISION BY THE COURT. ‘This action came to tdal or hearing before the court.
The issues have been tried or heard and a decision rendered.

v 3. ACTION DISMISSED. (CHECK REASON): [ Rule.12(b), SCRCP;  (J Rule 41(a).
‘SCR(,P (Vol. Nonsuit), C] Rulc 43¢k). SCRCP (Settled) a Other

O  ACTION STRICKEN, (CHECK' gF,As_QN) O Rule 401j), SCRCP (J Bankruptey;
(J Binding arbitriction, SUbJECl (6 right to restore to conﬁrm ‘vacate or modify arbitration
award; (J Other

“--IT IS ORDERED AND-ADJUDGED: g/s’; attached order; [J Statement of Judgement by the Court:

Conddipat Ondon &) Dionusgas-

Voo
3

- Dated at thww& ,South Carolina; this’ a?f day ofs dag 20415'

w/ Whadl L mﬂ,@w/

. PRESIDING JUDGE

This Judgcmcnt was entered on lhb 34 day a‘*g 2023 anda copy mailed firstclass this [  day
of ,“r A 20 05 ;to atorneys of record or {0 parties (when appearmg pro se) as follows:

oKl ML uﬂg 9«5&1 . g hitin, s

ATTORNEY(S) FOR THE PLANTIFP(S) v ATI‘ORNFY(S »FOR THE DEFENDANT(S)

‘“'-/Q&f[lfl! )‘f f?(oi.ruid" iy
’ CEERK OF COURT :

@-h

1;3

T FUPEG o PR A % -

———— tbr e e .




~ FORM 4
" STATE OF SOUTH CAROLIN.. JUDGEMENT mbcw.m CASE \:-r
COUNTY OF NEWBERRY )

INTHE COURT OF COMMON PLEAS CASENO.260D .cp- 3¢ -/(;9 ‘ )
PR
PLANTIFI(S) ' DEFENDANT(S) )
K)WWJ ¢ dcuc,wf s ,ﬂffd’/ 55) /J ¢
HECK QNE:

) JURY VERDICT. This action came before the court for a trial by jury. The issues
have beun tried and a verdict rendered. :

a DECISION BY THE COURT. This action came to trial or heanng belare the court.
The issues have been tried or heard and a dectsion rendered.

1 ACTION DISMISSED. {CHECK REASON): (O Rule 12(b), SCRCP;  (J Rule 41(a),
SCRCP (Vol. Nonsuit); J Rule 43(k), SCRCP (Settled); (3 Other

ad ACTION STRICKEN. (CHECK REASON): (O Rule 40(), SCRCP;  (J Bankruptcy:
{J Binding arbitriction, subject to right to restore to confirm, vacate or modify arbitration
award: (J Other

-

IT IS ORDERED AND ADJUDGED: See attached order; 3 Statement of Judgement by the Court:

Condit pal Onedon o) Oiomisdal

Dated at Whuﬁ'lbé{. , South Carolina. this (ﬂq day of aaé‘,ZOCﬁ.

of Woadl L Aaypdone’

PRESIDING JUDGE
This judgeme‘nt was entered on the 2 . day («15‘9 L2099 anda copy mailed first class this  /  day
of Loyt .20 0 5 10 attorneys of record or to parties (when appearing pro se) as follows:
) s 2 1A o - o ;
M Al Metly, 24 S
ATTORNEY(S) FOR THE PLA N—TIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
s/ O cfere A, Boiuss za
CIﬁRK OF COURT

SCRCP FORM 4 (REVISED 5/00)
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STATE OF SOUTH CAROLINA - )  INTHE COURT OF COMMON PLEAS
' ) EIGHTH JUDICIAL CIRCUIT
COUNTY OF NEWBERRY ) 05-CP-36-169 .
) — 5 '.f:-
James Edward Wise, No. 250411, ) %‘é = A
Appli ) Zn o A
pplicant, § ?“m o g o
v. ) CONDITIONAL ORDER™. Z =
) OF DISMISSAL ~¢*+ [, T2
State of South Carolina, y An o
)
Respondent. )
B

This matter comes before this Court by way of an application for post-conviction relief
filed April 27, 2005. The Respondent made its return and motion to dismiss on August 19, 2005.
The Applicant is preseﬁtiy confined in the South Carolina Department of Corrections
pursuant ta orders of commitment of the Newberry County Clerk of Court. The Newberry County

Grand Jury indicted the Applicant at the Septecmber 1997 term for escaping the custody of an officer

{97-GS-36-480) and at the August 1998 term for burglary, first degree (98-GS-36-402). Eugene

Griffith, Esquire, represented him on tl;e charges. The Applicant proceeded to a jury trial and was
found guilty of the charges. On October 10, 1998, the Honorable Judge Frank Eppes sentenced him
to life imprisonment without parole for the burglary charge and six (6) months, concurrent, for the
escape charge.
The Applicant filed 5 timely Noticf: of Appeal and perfected an appeal. The South Carolina
Court of Appeals dismissed Applicanl's appeal. State v. Wise, Op. No. 2000-UP-295(S.C.Ct. App.
filed April 19, 2000).
The Applicant subsequently filed an application for PCR en September 25, 2000 {00-CP-36-
260). The Respondent ﬁlqd its return on July 5, 2001. On February 4, 2002, the Honarable Wyatt T.
H—
!9
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Saunders convened a hearing at which the Applicant was present and Henry P. Bufkin and Samuel
Price, Esquire, represented him. By Order dated June 14, 2002, Judge Saunders denied and
dismissed the application.

Wanda H. Haile of the South Carolina Office of Appellate Defense tiled a timely Notice of
Appéal onthe Applicant’s behalf and submitted a Petition for Writ of Certiorari on January 23, 2003.
On \Aay 15, 2003, the South Carolina Supreme Court denied the pct'ition. |

In his current Application, the Applicant alleges that he is being held in custody unlawfully

for the following reasons:

1. Lack of subject matter jurisdiction.
2. Vindictive prosecution.
3. Iilegal prosecution.

“This Court finds that the current application for post-conviction relief must be summarily
dismissed because it is successive to his prior application for post-conviction relief. S.C. Code
" Ann. §17-27-90 provides that:

All grounds for relief available to an application under this chapter
must be raised in his original, supplemental or amended Applica-
tion. Any ground finally adjudicated or not so raised, knowingly,
voluntarily and intelligently waived in the proceeding that resulted
in the conviction or sentence or in any other proceeding the
Applicant has taken to secure relief, may not be the basis for a
subsequent Appiication, unless the court finds-a ground for relief
asserted which for sufficient reason was not asserted or was
inadequately raised in the original, supplemental or amended
Application.

Successive applications are disfavored and the burden is on the Applicant to establish that

any new ground raised in a subsequent application could not have been raised in a previous

.,/éf’/( 2 ,//;') 4}%—/
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application. Foxworth v, State, 275 S.C. 615, 274 S.E.2d 415 (1981); Aice v. State, 305 S.C. 448,

409 S.E.2d 392 (199); Arnold v. State/Plath v. State, 309 S.C. 157, 420 S.E.2d 834 {1992).

This Court finds (hat the current allegations were or could have been raised in the
proceedings based on Applicant's prior application for post-conviction relief and thus the current
application is successive and barred under S.C. Code §17-27-90. The Applicant has failed to
establish sufficient reason why he could not have raised his current allegations in his previous

application for post-conviction relief, therefore, e ha$ Riled to meet the burden imposed upon

him. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980); Aice v. State, supra; Arnofd v.
State/Plath v, State, supra.

This Court finds, further, that this Ai)plication for Post-Conviction Reljef should be
~ summarily aismissed for failure to éomp]y with the filing procedures of the Uniform Post-
Conviction Procedure Act. S.C. Code Ann. §17-27-10, et. seq. S.C. Code Ann. §17-27-45()
reads as follows: '

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or within -
one year after the sending of the remittitur to the lower court from

an appeal or the filing of the finai decision upon an appeal,
whichever is later..

The South Carolina Supreme Court held that the statute of limitation.s shall apply to all
applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 §.E.2d 606 (1996). The
court convicted the Applicant of the offenses he challenges in this application on October {0, 1998.
The remittitur was sent down, after the Applicant's unsuécess ful appczﬂ,lon May 11, 2000. He {tied

this application on April 27, 2005, almost five years after the one-year statutory filing period expired.

Sy > T
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A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonneil v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

{1994). In addition, S.C. Code Ann. § 17-27-70(c) (1985) authorizes the Court o "grant a motion
by either party for summary disposition of [an] application when it appears from the pleadings ...
that there is no genuine issue of material fact and the moving party is entitled to judgment as a
matter of law." Therefore, this Court finds that the application for post-convic.tion r?lief is
summanily dismissed for failure to file within the time mandated by stauute and for being
successive. |

Based upon its review of the pleadings in this matter, this Court expresses.its intent to
dismiss the matter unless the applicant advises this Court with specific reasons, factual or legal,
why it should not dismiss the matter in its entirety. The applicant is granted twenty (20) days
from the date of service of this Order upon him to show why this Order should. not hecome finai
by filing any reasons he may have with the Clerk of Court for Newberry County, South Carolina,
and also by filing a copy of his reasons with the Office of the Attorney General, Attn: Juilic M.
Thames, Post Office Box 11549, Co]umbia South Carolina, 29211

"L
AND IT IS SO ORDERED this 29 day of &l.. 9 nat

wgv/

. Saupders, fr.
Administrative Judge
Eighth Judicial Circuit

=

. \
a] |‘ ol /f’ M , South Carolina.

w4 AL
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STATE OF SOUTH CAROLMN«

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY )
} .
James Edward Wise, #250411 ) CASE NO.
Plaintitf y 2005-CP-36-169
)
v, ) MOTION AND ORDER INFORMATION
) FORM AND COVER SHEET
State Of S.C. )
<] Defendant. )
Plaintiff’s Attorney: Defendant’s Altorney:
M. Rita Metts, Bar No. . Julie M. Thamcs, Bar No.
Address; Address:
P.0. Box 21023 . P.O. Box 11549
Columbia, SC 29221-1023 Columbia, SC 29211
phone: fax; phone: fax: -
¢-mail: other: e-mail: other:
{1 MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and 11D

[_] FORM MOTION, NO' HEARING REQUESTED (complete SECTTIONS II and 111
X1 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS U and HD)

SECTION I: Hearing Information
Nature of Motion: '
Estimated Time Needed:

Court Reporter Needed: [ ] YES / [[]NO
. 1 SECTION I1: Motion/Order Type

(] Written motion attached

Form Motion/Order

[ hereby move

August 19, 2005
g 1 XIDefendant Date submitted
/ SECTION 1IX: Motion Fee
[] PAID - AMOUNT:

X EXEMPT: [ Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect

[] Indigent Status  [_] State Agency v. Indigeat Party

[] Sexually Violent Predator Act [X] Post-Conviction Relief c-_ = &
[] Motion for Stay in Bankruptcy o &S =
[] Motion for Publication  [_] Motion for Execution (Rule 69, SCR.Gi’? = B
] Proposed order submitied at request of the court; or, Znm @ :%j
reduced to writing {from motion made in open court per judge’s mqt@etmrls ) ..<‘;_‘—1
~ Name of Court Reporter: o
[] Other: _ C,.'i r 2
~ JUDGE'S SECTION ' o =
[[] Motion Fee to be paid upen ﬁlmg of the attached : S
order. JUDGE e
| ] Other:
CODE: Date:
CLERK'S VERIFICATION
Date Filed:
Collected by: -
[C] MOTION FEE COLLECTED:

(] CONTESTED - AMOUNT DUE:
SCCA/233 (1)-03)
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'DATED this 19th day of August, 2005.

STATE OF SOUTH CAROLINA, }

COUNTY OF NEWBERRY )]

2005-CP-36-169
James Edward Wise, #250411]

Applicant, i
v ; AFFIDAVIT OF SERVICE BY MAIL
State of South Carolina, ;
Respondent. ;
J)

. [ am an employee of the Respondent in the above-captioned action.

2.
thig is a proper circumstance of service by mail.

3.

) IN THE COURT OF COMMON PLEAS

Regular communication by mail exists throughout the State of South Carolina and that

{ have this day served a copy of the Proposed Conditional Order of Dismissal in the

above-captioned matter on the following person(s) by deposmng same in the United States mail,

postage prepaid:

M. Rita Metts
P.O. Box 21023
Columbia, SC 29221-1023

%310
Havr

9zl v 1€ an o

Gxanandrea A Manh chal AssxsTan \‘*l
For Respondent - ‘E 3
- =

®
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iy me

STATE OF SOUTH CAROLINA )  INTHE COURT OF COMMON PLEAS
) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENWOOD ) ' 2005-CP-36-169
)
James E. Wise, #250411 )
) =
Applicant, ) oo
)
v. ) FINAL ORDER T :
) ‘ [0 T
State of South Carotina, ) >
' ) o i
Respondent. ) n

This matter comes before the Court pursuant to an application for post-conviction relief
(PCR) filed April 27, 2005. The Respondent made its Return and Motion to Dismiss on August
19, 2005, requesting that the application be summarily dismissed. Pursuant to this request, and
after reviewing lhe pleaﬁings in this matter and all of the records attached thereto, this Couﬁ
issued a Conditional Order of Dismissal dated August 29, 2005, provisionalty'denying and
- dismissing this action, while giving the Applicant twenty (20). days from the date of service of
said Order in which to show why the dismissal should not become final. Attached to this Final
Order and incorporated herein by reference is a form 4 issued by the Greenwood County Clerk of

Court, indicating service of the Order upon the Applicant's attorney on September [, 2005.
Neithgr the Applicant nor his attomey has respon&ed to the Respondent's motion to
dismiss. Therefore, this Court finds that a sufficient reason has not been shan why the

Conditional Order of Dismissal should not become final.

IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s Conditional

Order of Dismissal, the Application for PCR is hereby denied and dismissed with prejudice.
This Court hereby advises the Applicant that he must file and serve a Notice of Appeal

withip thirty (30) days of the service of this Order to secure appellate review. See Rule 203,

g™

4




SCACR. The Applicant’s attention is directed to Rule 227, SCACR., for the procedures
following the filing and service of the notice of appeal.

<

AND IT IS SO ORDERED this O3 d day of H{Qp D , 2006.

-

Wyatt T aunders, Jr.,
Admfnigsative Judge
Eighth Judicial Circuit

b} .
{1 i L,‘South Carolina.

//7 oz J‘M
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The Supreme Court of South Carslina

DANIEL €. SHEAROUSE ' POST OFFICE BOX 11130

CLERX OF COURT CCLUMBIA, SOUTH CARCLINA 28211
BRENDA F. SHEALY (B03) 734- 108¢C
CHIEF DEPUTY CLERK FAX (B03) 7341489

August 15, 2006

REMITTITUR

The Honorable Jackie S. Bowers
1226 College St Rm 7

PO Drawer 10

Newberry, SC 29108-0278

Re: Wise, James E. v. The State
2005-CP-36-169

Dear Ms. Bowers:

The above referenced matter is hereby remitted to the lower court. A copy of the
judgment of this Court is attached.

Very truly yours,

I

CLERK
DES/kIb
ce:  Appellate Defense
James E. Wise #250411

M. Rita Metts, Esquire .
Assistant Attorney General Julie Thames /
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The Supreme Court of South Carslina
James . Wise, 250411, Petitioner
V.

State of South Caroltna, Respondent.

ORDER

By order dated August 29, 2003, the circuit court 1ssued a
conditional order of dismissal in this post-conviction relief (PCR) case. Tlis
otder gave petitioner twenty days to show cause why the conditional order
should not become final. According fo the final order of disnussal, no
- response was filed to this conditional order of dismiséal, and the circuit coulrt
issued the final order of dismissal on April 3, 2006. Petitioner has now
served and filed a notice of appeal from this last order.”

Where, as here, a PCR applicant fails to file a response Lo a
conditional order of dismissal, this Court has held that the applicant cannot

appeal. Edith v. State, S.C. Sup. Ct. Order dated May 24, 2006 (Shearouse
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Adv. Sh. No. 26). Accordingly, the notice of appeal is dismissed. The -

remittitur will be sent as providedby Rule 221, SCACR. '

FOR THE COUf

Columbua, South Carolina
July 17, 2006

ce: Assistant'Attorney General Julie Thames

M. Rita Metts, Esqu1re
James E. Wise

' The State has made a motion to remand to correct a clerical error in the

final order. In hght of this dismissal, no action will be taken on this motion.

Based on the conditional order of dismissal and the conimon pleas docket

number assigned to this case, it is clear that this s a Newberry County case,

and the remittitur will be sent to Newberry County.
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[ .-. _‘ :Pﬂ GJ

e
The Snuth arsling Gonrt of Appeaféf?.. TR

4

KENNETH A, RICHSTAD POST OFFICE BOX 11620  ~———rm
CLERK CoLumaia, S. C. 29211
(803) 734-1830 -
toa R. CARSON
DepuTY CLERK

May 5, 200(

The Honorable Jackie S. Bowers
Clerk of Court, Newberry County
Post Office Box 278

Newberry, SC 29108-0278

Re: The State v. Wise, James Edward
Dear Ms. Bowers:

Enclosed is the Remittitur in the above entitled matter. A copy of this letter is
being sent to all counsel.

Sincerely,

RIS

Penny Baskin
Administrative Assistant

il

KAR/pb

cc:  Assistant Appellate Defender Robert M. Pachak
James Wise # 250411
Chief Deputy Attorney General John W. McIntosh
William Townes Jones, IV, Esq
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State,
Respondent,

v,
James Edward Wise,
Appellant.

Appeal From Newberry County
Frank Eppes, Special Circuit Court Judge

~ Unpublished Opinion No. 2000-UP-295
_Submitted March 1, 2000 - Filed April 19,2000

APPEAL DISMISSED

Assistant Appellate Defender Robert M. Pachak, of South
Carolina Office of Appellate Defense, of Columbia, for
Appellant. '

Attorney General Charles M. Condon and Chief Deputy
Attorney General John W. Mcintosh, both of Columbia;
and Solicitor W. Townes Jones, 1V, of Greenwood, for
Respondent. -

PER CURIAM:  James Edward Wise was found guilty of first degree

burglary and escape from the custody of an officer. He was sentenced to life imprisonment
without parole for the first degree burglary and six months concurrent for escape. On appeal,
counsel for Wise has filed a final brief along with a.petition to be refieved as counsel. Wise has
not filed a pro se response with the Court.'

'We decide this case without oral argument pursuant to Rule 215, SCACR.
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. State v. Wise

After a review of the record pursuant to Anders v. California, 386 U.S. 738 (1967),
and State v. Willlams, 305 §.C. 116, 406 S.E.2d 357 (1991}, we dismiss the appeal and
grant counsel's petition to be relieved. '

A APPEAL DISMISSED.

CURETON, ANDERSON, and HUFF, JJ., concur.
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STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

CERTIORARI TO NEWBERRY COUNTY
WYATT T. SAUNDERS, JR., CIRCUIT COURT JUDGE

JAMES E. WISE,
PETTTIONER,
V. ”
STATE OF SOUTH CAROLINA,
RESPONDENT
JOHNSON PETITION FOR WRIT OF CERTIORARI

WANDA H. HAILE
Senior Assistant Appellate Defender

South Carolina Office

of Appellate Defense

1122 Lady Street, Suite 940
Columbin, S. C. 29201
(803) 734-1330

ATTORNEY FOR PETITIONER
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ISSUE PRESENTED ‘ \

Trial counsel was ineffective in failing to object to the ceramic pig reccived into evidence in

the case.
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STATEMENT

Petitioner James E. Wise was found guilty of first degree burglary and the escaping custody
of an ofﬁcef during the October 1998 term of the Newberry County General Sessions Court before
the Honorable Frank Eppes, Judge. Petitioner was sentenced to life without parole. App. 1-170.
Petitioner appealed, but his convictions and sentences were affirned.

Petitioner filed a post-conviction relief application dated September 25, 2000, with the
Newberry County Office of the Clerk of Court. App. 177-249. The respondent filed a return dated
July 5, 2001, requesting that an evidentiary hearing be held in the case. App. 250-254. A hearing
was convened on February 4, 2002, at the Newberry County Courthouse before the Honorable
Wyatt T. Seunders, Judge. App. 255-347, On June 14, 2002, Judge Saunders issued an order of
dismissal in the case. App. 348-355.

Petitioner appealed. This petition follows.




ARGUMENT

Trial counsel was ineffective in failing to object to the ceramic pig received into evidence in

At trial, Mary Bates testified that around 4:30 a.m. on July 15, 1997, petitioner busted a
glass out of the screen door on the porch of her house, kicked the door down, came into the house
and began hitting her with his fists. Bates stated that when the telephone rang during the incidence,
petitioner picked up a ceramic pig, drew it back.and threatened to beat and kill her if she told
whoever called of his presence there at the house. Shortly thercafter, police arrived on the scene.
Bates testified that she did not know who called the police on her behalf. App. 33,L.15~p. 42,1
17.

The trial court gave the following burglary charge to the jury:

... "A person is guilty of burglary in the first degree if the person enters a dwelling
without consent with intent to commit a crime in the dwelling and either when
effecting aq entry or in there.” .

Now, in the breaking and entering of a dwelling house of another in the nighttime
with intent to commit a felony therein whether the felony is committed or not, it is
an offense against habitation not against property. Essential elements are a breaking.
If a door is cracked and you push it open, that’s a breaking, and if you stick your
hand in a window, that's a breaking. The essential elements are there’s a breaking
and entry of a dwelling house of another in the nighttime with intent to commit a
felony therein. Nighttime within the meaning of common law, the definition of
burglary means the period between sunset and sunrise during there is not enough
daylight to discern a man’s face. The-term may be otherwise defined by statute. In
the absent and contrary, nighttime within a definition of burglary it was held that the
period from sunset to sunrise during which there is not daylight enough for which to
discem a man’s face, although under statute nighttime may be otherwise defined.
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App. 160,1. 13 - p. 161, 1. 10.!

During the hearing, pctitioner complained that the state introduced the ceramic pig
presumably as a deadly weapon used in the case, and that trial counsel should have known jt would
be presented as evidence and.objected to its adimission as evidence, App. 279, 1. 10 —p. 281, I 11.
Note that since the state had evidence of the aggravating circumstance of “nighttime™ (see jury
charge), there was no need to rely on the aggravating circumstances of having been “armed with a
deadly weapon™ or “‘caused physical injﬁry to [a victim]” or “used or threatened 1o use a dangerous

instrument.” In other words, the pig evidence was irrelevant. State v, Schinidt, 277 S.C. 368, 287

S.E.2d 488 (1982). The pig evidence was also pfejudicial as this placed petitioner in a violent light

and placed undue emphasis on what was alieged to have been a weapon involved during the
burglary. See State v. Gulledge, 288 S.C. 301, 342 S.E.2d 401 (1986). Additionally, note that
counsel admitted at the hearing that there .wae. a picture of the ceramic pig and in effeqt that he erred -
in failing to argixc that the picture would have sufficient evidence to corroborate the victim's story.
App. 295, 1. 17~ p. 296, 1. 7; App. 308, 1L 19-24; App. 317,1. 6 - p. 320, L. 2. Clearly, counsel 4,was

ineffective in failing to object to the ceramic pig received into evidence in the case. The error

1'S.C. Code Ann. §16-11-311 reads that:
(A) A person is guilty of burglary in the first degree if the person enters a dwellmg without consem and with intent
to commit a c¢rime in the dwelling, and either
(1) when, in effecting entry or while in the dweiling or in immediate flight, he or another pammpant in the crime:
(a) is armed with a deadly weapon or explosive; or
(b) causes physical injury to a person who is not a participant in the crime; or
(c) uses or threatens the use of a dungerous instrument; or
{d) displays what is or appears to be a knife, pistol, revolver, rifle, shotgun, machine gun, or other firearm; or
{2) ‘the burglary is committed by a person with a prior record of two or more conviciions for burglary or
housebreaking or a combination of both; or
{3) the entering or remaining occurs in the nightiime.
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violated Smgklm_z__)}ia_smngmn. 466 U.S. 668 (1984),2 and the sixth and fourteenth amendments
to the United States Constitution and article 1, §14 of the South Carolina State Constitution. But for

counsel’s error. a reasonable probability exists that petitioner’s trial might have ended differently.

? 1n Strigkland v. Washington, 466 U.S. 668 (1984), the United States Supreme Court held that a claim that counsel's
assistance was so defective as to require 2 reversal of a conviction dictates that the defendant show first that counsel's
performance was deficient, and second, that but for counsel's errors, 8 reasonable probability exists that the defendant's
tna! wouid have ended differenily.

435



CONCLUSION
By reason of the foregoing argument, petitioner's writ of certiorari should be granted in

order to allow full briefing on this issue.

Respectfully submitted,

anda H. Haile
Senior Assistant Appellate Defender

ATTORNEY FOR PETITIONER

January 22, 2003




STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

CERTIORARI TO NEWBERRY COUNTY
WYATT T. SAUNDERS, JR., CIRCUIT COURT JUDGE

JAMES E. WISE,
PETIT IONER,
V.
STATE OF SOUTH CAROLINA,

RESPONDENT

PETITION TO BE RELIEVED AS COUNSEL

Counsel for James E. Wise states:

L. ! She is Senior Assistant Appellate Defender for the South Carolina 0fﬁ§e of Appellate
Defehse‘and was appointed to represent petitioner,

2. She has reviewed the records and transcript of petitioner’s past-conviction refief hearing
which was held on Feb. 4, 2002. In her opinion seeking certiorari from the order of dismissal is without
merit.

3. She has, pursuant to Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988), briefed the
one arguable legal i§ue Qﬁich arose during the post-conviction relief process.

Therefore, counse! requests that the Court relieve her as counsel for James E. Wise.

Respectfully submitted,

anda H. Haile
Senior Assistant Appellate Defender

ATTORNEY FOR PETITIONER

January 22, 2003
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STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

CERTIORARI TO NEWBERRY COUNTY
WYATT T. SAUNDERS, JR., CIRCUIT COURT JUDGE

JAMES E. WISE,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
| | RESPONDENT

CERTIFICATE OF SERVICE

I certify that a true copy of the Johnson petition for writ of certiorari and a copy of the

appendix in this case have been served on Allen Bullard, Esquire, and James E. Wise, #250411,

Evans Correctional Institution, this 22nd day of January, 2003.

Senior Assistant Appellate Defender

ATTORNEY FOR PETITIONER

SWORN TO BEFORE ME this 22ud day
of January, 2003.
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INDICTMENT FOR:
o f *}(1)VIOLATION SECTION 16=9-320(b) *
The St te o South Cnrolmo 3 NSSPULT AND SATIERY WiTH. SNPENT A
Newbcr;x N TO RILL
Counly of 7. J{3)VIOLATION SECTION 16-5-50
At a Court of General Sessloria; convened on the - 23%h _ day of Hay
1985 ., the Grand Jurora of . ! Newberry:" Caunfy present upon thelr cath: .
COUNT GONE ’
(L That % s~ JAMES EDWARD WISE - . -
K ’ stge aforegsid .
did in . Wewberry ] Counulnnufahuunhe Sth Ldayaf > H‘-‘:‘ih
w1983 ' ’ " toe

while res;stlng a lawful arrgst, wilfaliy and unlahfully assault, beat

and - wound .l law enfozczmen: officer; Joséph Roy Fulmer
B

> ' Y
“
N

' COUNT THO

That JAMES EOWARD WISE, MARY CANNOM BATES, CELESTE GALLMAN and LULA

(2) )
. WISE, aiding, abetting and assistinyg one anothar;, j

. stote nforesatd
did’ in Newberry County/on or about the __ 3th doy of March

1085
in and upon aune Jnsuph Ray Fulmér feloniouglv, wilfully and o£ their malice

aforethoughe, aid mnke an- agsault Wwith théedr hends, f£i&ts and feet' and
they the said JAMES EDWARD WISE. MARY CANNON BATES, CELESTE GALLMAN and

LULA WISE with their hands, fists and feet did stixe, beat, kick, choke
and wound wi:c.h in\-,ent the said Joseph Roy.Fulmer then and there feloniously

wilfully and of malice aforethmfrght. to kill and surder
ALho™ )
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COUNT THREE

MARY CANNCN BATES, CELESTE GALLMAN and LULA WISE, aiding,

abetting and asgisting one another,

dig in

atate aforesaid .
March

1985

Countypon or about the .3t day of

\7'.w‘ilfully and.inten.ti.annlly..ini:erfere with the efforts of a peace officer

of this State, namely: Joseph Roy Fulmer teo perform iawful duties of

this office,

by the following unlawful acta:

to arrest and take into custody James Edward Wise

by presently directly and indirectly

with threats and actions aig, .aber. and assist the said James Edward Wise

in his assault upon officer Joseph Roy Fulmer and in his attempt to

resist and escApa arroest.

Against the peace und dignity of the State, and contrary to tho statute in such case and madé and

urovided,
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Che Supreme Court of South Olarnlma

POST OFFICE BOX 11310
DANIEL E. EFH%USE cow oy e
BRENDA F. SHEALY {003) 734-1080
oe Af FAX (602) T34- 1498

June 3, 2003 i

REMITTITUR

The Honorable Jackie S. Bowers
PO Drawer 10
Newberry, SC 29108-0278

Re: Wise, James E. v. State
2000-CP-36-260

Dear Ms. Bowers:

The above referenced matter is hereby remitted to the trial court. A copy of the
judgment of this Court is attached.

Ve truly yaurs,

DES/klb

Enclosure

cc:  Mr. James E. Wise, #250411
Senior Assistant Appellate Defender Wanda H. Haile
Assistant Attorney General David Spencer -
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The Supreme Gourt of South Caroling

James E. Wise, o Petitioner,

State of South Carolina, : Respondent.

ORDER

This matter is before the Court on a petition for a writ of
ceniora\;i following the denial of petitioner’s application for post-conviction
relief.

Petitioner’s counsel asserts that the petition 1s without merit and 4
requests permission to withdraw from further representation. Petitioner has
filed a QLQ se petition, |

After careful consideration of the entire record as required by

Johnson v, State, 294 S.C. 310, 364 S.E.2d 201 (1988), we deny the petition

and grant counsel’s request to withdraw.

Columbia, South Carolina
May 15, 2003
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THE S1TATE OF SOUTH CAROLINA
In The Court of appeals

APPEAL FROM NEWBERRY COUNTY
Court of General Sessions

Frank R. Aady,Jr.Chief -Circuit Court Juage

Appellate Case No., 2013-000196

The State ol South Carclina,.ececcscceceasasesssessss.RESpONdEnt,

VS,

Jai“es E. Wise,”25041Ilooo.o-oo...-o.-oooooa-,.--o-.occAppellant-

RECORD ON APPEAL

James E, Wise,#250411
Lieber Corr, Inst., E-~E-49
P.0O. BOX 205
Ridgeville,S.C. 29472
Appellant Pro Se:

Other Counsel of Recora:
Attorney General ot South Carolina
Ms, Salley Elliott,Esquire

P.O. BOX 11549
Columbia,S.C. 29211-1549
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INDEX

Oraer Dismissing motion TO Arrest JUdgient ...eeeeeceseocsnecaas 1.

Certifticate of Service For Notice of Motion & Motion To Arrest
Judgment/senterlce......III-l..l‘l......l........'.'...‘....‘.‘I.Zl

Notice orf Motion & Motion to Arrest Judgment/SentenCe.ccscecsse.3-i0,

Notice Of AppPeal.ccicciceccccvontsvcosonnscsaaveassscscccscsnsassscncssldl,
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STATE OF SOUTH CAROLINA ) COURT OF GENERAL SESSIONS

)
COUNTY OF NEWBERRY ) CASE NO. 98-GS-36-402
)
JAMES E. WISE, #250411, )
)
vs. )
)
STATE OF SOUTH CAROLINA ) ORDER DISMISSING MOTION TO
; ARREST JUDGMENT
)
)
)

THIS MATTER COMES BEFORE THE COURT on a motion to arrest judgment
filed by James E. Wise dated November 1, 2012. This motion was forwarded to this judge for
review due to a conflict which The Hon. Eugene Griffith, Jr. had in ruling upon the motion.

Having reviewed the motion and attachments, and afler a review of the records of the

\ clerk of court, the court finds that Mr. Wise's motion is without merit and should be summarily
: disrnissed. Simply stated, double jeopardy did not prevent Mr. Wise’s prosecution for Burglary
I* degree. Additionally, Mr. Wise has previously filed two (2) applications for post-conviction

‘ relief as well as a writ of mandamus. The issues addressed in his motion could have been raised
in those proceedings.

WHEREFORE, Mr. Wise’s motion to arrest judgme
IT IS SO ORDERED.

s denied.

C..

391
Frank R. Addy, Jr. £
Chief Administrative Judge =2 = 75 0

Eighth Judicial Circuit ¢~ ', 200
v it

December 31, 2012 o U

Greenwood, South Carolina =
SRV
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I THE COURT OF GEMNERAL SESSIOAs

STATE OF SOUTH CAROLINA

BIGNTB JUDICIAL CIRCUIT
c/a Bo. 99-G8-36-402

CGUNTY OF NEWBRARY

Janes K. Wise,#350411
Pefendant Pre se,

CERTIPICATE
v. orP
State of South Carolina, SERVICR

Respondent,

- N e W e W U W wr W W W

3 James B. Vise,F#250411 do hereby swear that I have served a
tzue an cerxest cepy of (1.) Botiee of Notien 8 Netfion to Azxrest
Judgnent /Sentence in the abeve matter.0n Thlll_ﬂl' of iovoabox
2012.9y placing a true and cozzect copy in the United Statos
Peostal -n'iu Postage prepaid,addressed te tha belew wtyim _

persons of interest.

1.)Clerk of Ceurt Nawberry Couinty 2.)Seliciters 0ffice

Agtails, Jackie 8. Bowars AttniNr, Jerry Peagce,Seliciter
P.0 Drawer 18 2.0 BOX 516
-‘m",Osoco 29108-0010 GIGOBUO“.C.C. 39649

3.)Chief Adninistrative Cizcuit Court Judge
Honorablo Bugene C., Griffith, Jz.

?.89, BOX Prawvar 1o

Bewberry,3.C., 39108-0019

‘Respectfully Submitted,
180/ 0100 E. () ine

A e 30N '
GuIA0D S IV ¢ ¢ Pro

gh Ol ¥ b~ AOK LU

AR .
s Ko P! .

LLRAOD A
g3td
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IN THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA

BIGHTH JUDICIAL CIRCUIT
c/a No._18-GS5-3b6-404

COUNTY OF WEWBERRY.

Jamas B, Wise,#250411

pafandant,pro se
P NOTICE OF MOTION &
g

N
4OTION TO ARREST SENTENCE/ <

et N N N N T Nt N et WP b N

R R ik LU S r U
Lliares st Rl RVt it S a4 o 1B

YS. 5
JUDGMENT  h i T i
3tate of South Carolina, R ' g
Respondent, R Lo
I e
&S
~ -1
@ =<

The Defandant Janes B. Wis-2,$250411 hareby files Notice Of
dotion & lotion To Arrest Seatance/Judgment.Dafendant invokas
e Jurlsdiction and powar of Ganaral Sessions To Arrest the

3entence/Judgment in tha above refarancad Zase/Indictiaents.

JURISDIC T Tt

Arrgst of Judgnent. The staging of a judgment after its eatry)
38p., a court's refusal to randar or enforce a judgaent because
5 a defect apparaat froa the record, 3LACK'’S LAW DICTIONAAY

3223 State v, Browam, 13 3.R. 24 10V (1942), Raling that Arrast

of Judgqent should bave bDean GRANTRED where T¥rial Couxt did not
2avs Jurisdiction to impose senteace.
FACTS

the Defendant was arreeted in Newberry County,South Cagolina
s July 15,1997 and charged with,Bazglazxy lat Degree,Assault a
3attery of a Righ and agyravatsd natuze (ABHAN),and Rscape.

the Grand Jury indicted Ao charged (97-G58-36-479),and the
2efandant asntered/Plead Guilty in HMagistrata's Court to the
Lessex included offanse of Assault & Battery (Simplae) on the

1.
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ASHAM charga,And oa the Buzglary lat 3egree the Defendant Plead
Guilty to Malicious Iajuxy To Raal FPropery.The State seeks a
Je~indictaent for tat Degree Durglary (9a.cs-asf4@ag,at the .
Oxiginal indictmant (97-GB-16-47%).The defendant herein went to
Trial for 1st Degrese Burglary om October 8,13993 Pursuant to the
above indictment,whers a Jury found Ehe'détqndanﬁicuxlty as
charged and he raciaved a Life Sentence without the possibility
of Parole.The Defendants Trial Attorney filed a timely Motion to
Quash the indictment,but failed to inform thacﬁurt that tha.
Detandant had already plead guilty in Magistrates Court for
Malicious injury to zeal property,thereforas it would Constitute
Dou ble Jeopardy and this Conviction CAN NOT STAND AS A MATIER ‘
OF LAW AND UNITED STATES CONSTITUTION AND ARTICLE I,3ECTION
12 OF THE SOUTH CAROLINA CONSTITUTION,because it violates the
DOQUBLR JEOPARDY CLAUSE OF THE FIFTH MBNDHBNT"XQWITBD STATES
CONSTITUTION,

DISCUSSION

The Defendant argues that this court has jurisdiction to

Azxest Judgment in this casa.fee:3tate Vv, Brown, 2] 3.BE, 24 301
(1942). |

The Dafendant argues that the second indictment (38-G3-3$-402)

"And Trial Violated the Double Jeopasdy Clausa of the 5th Amend-

2ent of the United Statas Constitution And Article I,Section 12
sf tha south Carolina CQnscitution,§gg:Sta;é Vv, Lawson, (1983 casc
Qur 5.0, Suprass Court has stated:(® THE STATE AND FBDBRAL
CQN_STITUTION GUARANTEES FREEDOM FROM DOUDLE JBOPARDY AND PROTECT-

ICN A CRIMIWNAL DEFENDANYT PROM PUNISHMENT FOR BOTH AN OFFENSE AND

2,

.....t».t._, . 475 . | ] e s
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SENTENCE

STATF OF SOUTH CAROLINA case { GS-36 ‘_.‘3é__ z 2

N.EWBERRY COUNTY - Ticket/Harrant |

fled-te/Convicted of

o _&u%ﬂf; =

-foenne Code
ATTEST s . MIN/MAX SENT.:

1Cierk of Court/Deputy Clerk) é e fendant)

Date Slgned

.

1The defendant 18 committed to the 8tat

Department of Corrections/ Newberry County Detention Center for a
w'.{l\ guT d¥ o e

term of L\i'“pe- meakhatiyears and/or pay a fine of $ K

provided upon the se;vlce of - months/years and/or payment
of $% e ¢+ Plus buy/walve coets and aasesﬁentk.as appiicable
the bnlnucéfsuapended with probation for monthe/year
Restltution : " For Phyelcal Injury $

Yas/No Property Damage $

Lo be paild

'l)al:e /il?v]J 17 m &ﬂb{

Presmiding 5d%§év

s*pay to Victim's Cowpensation Fund 1f Subrogatead.

Cosltns and Nasesmante $

-
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FORM NEWBERRY COUNTY
Court of General Sessions

rrank R, Addy,Jr.Chief Circuit Court Juage

Case No. 98-GS-36-402

'L‘he Sthte'-o.-.OOQOOQCOQ..--.o.aooo.oo.‘.c......l...-Respondent.

Ve

James E. Wise,#250411 ,ceeuececccceansssscscsccasessssAppellant.

NOTICE OF APPEAL

James E, Wise,#250411 Appeals his Conviction and Sentence in
this Case,from the Order Dismissing Motion To Arrest Judgement.
{This appeal is taken from the Order the Honorable Frank R.Addy,
Jr. , dated Deceaber 31,2012.].Appellant recieved written notice
of entry of the Order on Januvary 17,2013,

OTHER COUNSEL OF RECORD:

solicitors Office For Newberry
AITN:Mxr, Jerry Peace
P.0. BOX S16

Greenwood,S.C. 29648
Respectfully Submitted,

/s/_l/é)z/wz,s.'l:ﬂ. LS in i
Jghes E. Wise, 250411,
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CERTIFICATE OF COUNSEL FOR APPELLANT
Counsel for Appellant certifies that this Record on Appeal contains all material proposed

to be included by any of the parties and not any other material.

SALLEY W. ELLIOTTT
Senior Assistant Deputy Attorney General

July 17,2013



STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS
Appeal from Newberry County %&
Honorable Frank R. Addy, Jr., Circuit Court Judge (3

Appellate Case No.  2013-000196

The State,
Respondent,

James E. Wise,
Appellant,

- PROOF OF SERVICE

I, Angela Bennett certify that [ have served the Record on Appeal on Appellant by
depositing two copies of the same in the United States mail, postage prepaid, addressed to James
E. Wise, #250411, Liber Correctional Inst. P.O. Box 205, Ridgeville, South Carolina 29472.

I further certify that all parties required by Rule to be served have been served.

This 17" day of July, 2013.

Administrative Assistant
Office of Attorney General
Post Office Box 11549
Columbia, SC 29211
(803) 734-3727



ALAN WILSON
ATTORNEY GENERAL

July 17, 2013

The Honorable Jenny A. Kitchings
Clerk, South Carolina Court of Appeals
P.O. Box 11629

Columbia, South Carolina 29211

RE:  State v. James E. Wise
Appellate Case No: 2013-000196

Dear Ms. Kitchings:

Enclosed please find the original and fourteen (14) copies of Record on Appeal in the above-
referenced case.

Sincerely,

Salley W. Elliott
Senior Assistant Deputy Attorney General
S.C. Bar No: 1871

/./
SWE/ab Pl
Enclosures Rﬁ,ﬁﬁ*;VE@
cc: James E. Wise, ;‘@!f2504'}“1jL L7209

§C Gourt ot Appeals

REMBERT C. DENNIS BUILDING o POST OFFICE BOX 11549 » COLUMBIA, SC29211-1549 » TELEPHONE 803-734-3970 e FACSIMILE 803-253-6283



