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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS'
' ) NINTH JUDICIAL CIRCUIT
) Civil Action No.:- BFCPOAT3Y
OB-Co 1260

COUNTY OF CHARLESTON
TASHA MURPHY AND STEVEN MURPHY,
Plaintiffs,

)
)
)
)
V. ) STIPULATION OF PARTIAL:
' ) DISMISSAL WITH PREJUDICE
)
)
)
)
)

PALMETTO LOWCOUNTRY. BEHAVIORAL
HEALTH, LLC, RICARDO J. FERMO, M.D.
AND STEVEN G. LOPEZ; M.D.,

Defendants.

Pursuant to Rule 41{a)(1) of the South Carolina-Rules of Civil Procedure, the paties,

hereby: stipulate 'tol__theji;\_aolugtary dismissal of the Plaintiffs® action agaj'ns"t,f_iDc_’t_‘;’:pdgmg};ica;'do

J..Fermo; M:D., with prejudice.

ANDIT'IS SO?'STI_P'U LATED. : o & s
‘ — =
mrey o -
.MARSHALLH WALDRON JR : Molly: Craig OS:;’ ) g’é’g
Post Office Box 1880 Elloree A. .Ganes, - Esquire 8:{; T f-_m;
Bluffton, South: Carolina 29910 Post Office Box 1508, fg cn s
Charléston, South Car olma 29402 ~.

Telephone:. (843) 815-7800
Facsimile: (843) 815-7801 Telephone: (843) 577-1208
ATTORNEY FOR THE PLAINTIFES Facsimile: (843)722-1630
SR ATTORNEYS FOR DEFENDANT PALMETTO-
LLOWCOUNTRY BEHAVIORAL HEALTH, LLC

< Nuw, S
D;MdS ‘Cox, Esquire

Todd W. Smyth, Esqmre

Post: Ofﬁce Box' 340 A 5-Exchange:. Stieet

Charleston, South Carolina 29402, Charleston, South Carolina 29401

‘Telephone:; (843) 722-3366 Telephone: (843) 720-4665
Facsimile? (843) 723-7398

Fac¢simile: (843) 722:2266
ATTORNEYS FOR DEFENDANTLOPEZ A" TTORNEYS FOR DEEENDANT FERMO:
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STATE OF SOUTH CAROLINA )
)
COUNTY OF CHARLESTON )

TASHA MURPHY AND STEVEN MURPHY,

Plaintiffs,

V.

PALMETTO LOWCOUNTRY BEHAVIORAL
HEALTH, LLC, RICARDO J. FERMO, M.D.

AND STEVEN G. LOPEZ, M.D;,

Defendants.

IN THE COURT OF COMMON PLEAS:
NINTH JUDICIAL CIRCUIT
Civil Action No.: 865€EP-104734.

CB-CP-10 1380

)

)

)

)

) STIPULATION OF PARTIAL
) DISMISSAL WITH PREJUDICE
)

)

)

)

)

Pursuant to Rule 41(a)(1) of the South Carolina Rules of Civil Procedy

hereby stipulate to the voluntary dismissal of the Plaintiffs® action against Defe

J. Fermo, M.D., witﬁ prejudice.

AND IT IS SO STIPULATED.

MARSHALL H. WALDRON, JR.
Post Office Box 1880

Bluffton, South Carolina 29910
Telephone: (843) 815-7800
Facsimile: (843)815-7801

ATTORN EY FOR THE PLAINTIFFS
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Molly Craig
Eilorée A. G4
Post Office F
Charleston, South Carolma 29402

Telephone: (843) 577-1208

Facsimile: (843) 722-1630

ATTCRNEYS FOR DEFENDANT PALMETTO
LOWCOUNTRY BEHAVIORAL HEALTH, LLC

Todd W. Smyth, Esquire

Post Office Box 340.

Charleston, South Carolina 29402
Telephone: (84’3) 722-3366

Facsimile: (843) 722-2266

ATTORNEYS FOR DEFENDANT LOPEZ

David S. Cox, Esquire

5 Exchange Street

Charleston, South Carolina 29401
Telephone (843) 7204665

Facsimile: (843) 723-7398 o
ATTORNEYS FOR DEFENDANT FERMO



STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

TASHA MURPHY. AND STEVEN MURPHY.,

Plaintiffs,

Vi

PALMETTO LOWCOUNTRY. BEHAVIORAL
HEALTH, LLC RICARDO J. FERMO M.D.

AND'STEVEN:G. LOPEZ:M.D,,

Defendants. .

IN THE CObRT OF: CO\/]MON PLEAS:
I\INTH JUDIC[AL ClRCUIT _
Civil Action No.: 65"(??"‘1‘0‘“—1‘?32(

S-CP-\0 -71380

)

)

)

)

) STIPULATION OF PARTIAL
) DISMISSAL-WITH PREJUDICE
)

)

)

)

)

Pursuant:to Rule 41(a)(1) -of the South Carolina. Rules-of Civil Proceduré 1

hereby stipulate:to the voluntary dismissal of the Plaintiffs’ action:against. Defendgbﬁia@rﬂb T

J. Fermo, M.D,. with prejudice.

'ANDITIS:SOSTIPULATED:

MARSHALL H. WALDRON, JR.
‘Post Office Box 1880

Bluffton, South Carolina 29910
Telephone: (843)'815-7800
Facsimile:. (843) §15-7801.
ATTORNEY FOR THE PLAINTIFFS
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‘Molly Craig

Elloree: A: Ganes,. Esquire.

Post Ofﬁce Box 1508
‘Charleston, Sotith Carolina 29402
-Telephone (843) 577:1208
Facsimile: (843) 722-1630.

ATTORNEYS FOR DEFENDANT PALMETTO

LOWCOUNTRY BEHAVIORAL HEALTH, LLC

Todd W.. Smyth; Esquire’

Post Office Box 340

‘Charleston, South:Carolina 29402
“Ielephone (&4 )7’)2 3366

Facsimile: (843)722-2266 _

- ATTORNEYS FOR DEFENDANT LOPEZ

'DawdS Cox; Esquxre

5 Exchdnve Street
Char]eston South Carolina 79401

-Tclephone (843) 720-4665

Facsimile: (843) 723-7398
ATTORNEYS FOR DEFENDANT FERMO



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

) .
) NINTH JUDICIAL CIRCUIT = “Ki
COUNTY OF CHARLESTON ) . T
) CASENO.: 08-CP-10-7380 &0, 2. %o ‘=
) N
) G
TASHA MURPHY AND ) \ < 7
STEVEN MURPHY, ) \ cr.h.. >
) ORDER GRANTING DEFENDANT’S ST o
PlaintifTs, ) MOTION FOR SUMMARY \ A
) JUDGMENT \
v. )
) \
, )
STEVEN G. LOPEZ, M.D,, )
)
Defendant, )
)

This case came before the Court upon Defendant Steven G. Lopez, M.D."'s (“Dr. Lopez™)
‘Motion for Summary Judgment filed September 3, 2010. [ heard the motion in open court on

March 10,2011 at which time all parties appeared through their attomeys. | have reviewed the

file along with all submissions and applicable law and considered arguments of counsel as well.

The briefs of the parties were specifically incorporated into the record. Based upon the ‘record
-and applicable law, [ grant Dr. Lopez’s motion for the reasons expiainéd below.
FACTS
This 1s a medical malpractice action arising out of Plaintiff Tasha Murphy’s (“Mrs.
Murphy”). treatment_at Palmetto Lowcountry Behavioral Health (“Palmetto™) from November
19, 2002 to November 25, 2002. Plaintiffs allege that Dr. Lopez failed 10 exefcise the

“appropriate standard of care in his diagnosis, care and treatment of Mrs. Murphy during the

‘aforementioned time period. Pl. Compl. § 28(c) (Nov. 25, 2005). ‘Specifically, PlaintifTs allege

‘that Dr. Lopez was negligent by introducing or causing to be introduced into Mrs. Murphy a

toxic level of the drug Lithium. Id. at §§ 26-27.




Mrs. Murphy was admitied 1o Palmétio on November 19; 2002; She presented as being

off her medications, depressed, suffering from bipolar affective disorder, and suicidal with.a plan

on her previous -Li’tﬁiii';i‘1 dosage of 600 mg. twice a day. The following day, November 20th,
was when Dr. Lopez first saw Mrs. Murphy. -Dr. Lopez reviewed the Needs: Assessment
Package and interviewed Mrs. Murphy at ‘that iin_ié. Dr. Lopez concurred with Dr. Jenkins’
diagnosis -and“treatment rccommendations from the prior day. He.noted that Mrs. Murphy
showed some improvement'in her condition from th’c.:p_ri‘or day and ;e¢a11‘s_,;ha;=i-1\‘4r's. Muiphyre-
confirmed she.had not Scen taking her medication. As:Dr. Jenkins had donie on the previous:day,:
‘D Lopez agrecd-i{ was appropriate'fo continde Ms.. Mirphy on Her regular dosages of Lithium
which amounted t6 600 mg, encé in thé moming and.onice in the evening;

“The :»fdlloxving day, November 21st,-Mrs. Murphy was seen by Dr. Lopez’s superyisor.at
the time, Dr. ZRiCardb Fermo. On_':'iﬁiéiday‘_..,asﬂ with p}"evibus days;: Dr. -Ferrno ‘nioted some
‘improveinents in’ her condition and continued Mrs. Muiphy on her Lithiuim dosage. Dr. Lopez

_roundéd on Mirs; Murphy on-November22nd.. His notes reveal no real «change in Mrs. Murphy's
condition. Over the next two days, Noveémber 23.and 24_',_\-Mr‘s.Mur’phy was'seen bya Dr. Sukég):
As:with the other physicians, Dr. Sukan did-not change the previous orders ot insist that Lithiutii
levels be diawn.

On November 25, Dr. Lopez-ofice again saw Mis. Murphy: His'notés reflect Ms.
' Mm_‘ﬁhy was suffenng from a urinary‘tract :ihfettilm_,*very ‘psycho-motor 're'lafdéd_ (@ ;'s_):(h_a_iptoﬁi' of
'depression), and, Ieiba:gic. The notes also réﬁécteMrs';-.fMurphy Wwas-not: improving throughout
‘the day and was not ready f,o'r, dis_char.__g,f??- It was on thiS’édéy,:;Novembch;ZS', that Mrs.: Murphy's’
Lithium levels had been checked: per the standard of care for t'hi"s_'d'ijug_ as it takes $ days to-reach’
‘a steady state in(he body. That evening, Dr. Lopez noted that Mrs. Murphy. had begun a
significant change in-condition and exhibited jerky movements which possibly indicated Lithium:

3.




toxicity. Mrs. Murphy ‘was taken to St. Francis Hospital where she was treated for Lithium
toxicity.
STANDARD OF REVIEW
Rule 56(c), SCRCP provides for judgment as a matter of law where “there is no genuine
issue as to any material fact for trial.” The purpose of summary judgment is to dispoéc of
factually unsupported claims. Celotex v. Catrett, 47'7 U.S. 317, 322 (1986). “Summary
judgment: is appropriate in those cases in which plain, palpable and indisputable facts exist on

‘which reasonable minds cannot differ.” Thompkins v. Festival Ceritre Group, 306 S.C. 193, 410

S.E.2d 593 (Ct. App. 1991).
In cases applying the preponderance of the evidence burden of proof, the non-moving
_party is only required (o submit a mere scintilla of evidence in order to withstand a motion for

summay judgment. Hancock v. Mid-South Memt. Co., 381 S.C. 326, 673 S.E.2d 801 (2009).

However, the “[plaintiff] may not rest upon the mere allegations or denials of his pleading, but
his response, by aflidavits-or as otherwise provided in this rule, must set forth specific facts.
showing that there is a genuine issue for trial.” Rule 56(e), SCRCP. To '$urvive a summary
Jjudgment motion by the defendant in a lawsuit, however, the plaintiff must offer some evidence
that a genuine issue of material fact exists for each element of the claim at.issue except for those
elcments that are either uncontested or agreed to by stipulation. Kase v. Ebert, Op. No. 4806
(S.C.Cr.App. filed March 9, 2011) (Shearousé Adv.Sh. No. 9 at 78) citing Edic v, Krause, 381
'S.C. 55, 65, n.5, 671 S.E.2d 389, 393 n.5 (CL. App. 2008), cert. denied (June 10, 2010). The
plaintiff’s fai!ure to prove an essential element of a case renders all other facts immatenial.

Celotex, 477 U.S..at 322.

DISCUSSION

Medical malpractice lawsuits have specific requirements that must be satisfied in order

for a genuine factual issuc to exist. David v. McLeod Reg'l Med. Cir., 367 S.C. 242, 247, 626

-3-
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S.E:2d 1,3 (2006). :Specifically, a plaintiff alleging medical malpractice must provide evidence
showing (1) the generally recognized and accepted practices and procedires that would be
followed by average, competent practitioners in.the deféndant’s field of medicine under the same.
‘or similar t:x;rt:umstances,z-'and (2) that the defendant departed from the recognized and generally

accepted standards. ‘1d., 367 S.C. at 247-248; 626 S.E.2d at 4 (citing Pederson.v. Gould, 288

§.C..141, 143-144,341 SE:2d 633, 634 (1986); Cox v, Lund, 286 S.C..410; 414, 334 S.E.2d
116, 118 (1985)). Also, the plaintiff' must show: thal the defendant’s departire from such
generally recognized practices and procedures was the_groximate cause of the plaintifT’s alleged

_injuries and damages. Id,, 367-S:C. at 248, 626 S'E.2d at'4 (citing Green v. Lillicwood, 272 S.C.

186, 193, 249°-S:E.2d 910, 913 (1978)). The plaintiff must: _p'rbviéé expert-testimony o’ establish
both the'required standard of carc.and the dc[end‘a'm’féj failure to conform to t'h‘a'ti}'sx'hndard,;ﬁbi;’;sé’
‘the subjcct: matter lies within the. ambit of common knowledge so that no 'special learning. is
required to evaluate the conduct of the defendants. Id. (ci‘ti‘nlgvrf’e&:e[&g‘_‘,'-2'83" SIC. at 143, 341
S.E:2d 5(:"65,4). In South:Carolina,'medical malpractice actions require 4 greater showing than
.generic.allegations and conjecture:. Id,

A Plaintiffs have not provided any. evidence :that Dr. Lopéz’: $ nllegcd breach of the
stnndard of care proxnmatcly caused’ Mrs ‘Murphy’s Lithium. toxicity.

“In a: medical malpractice action; it is'incumbent:on.the: plaintiff-to-establish: proximate’
‘causé as well as the negligence:of the physician® Ellis.v. Oliver; 323'S.C. 121, 125,473 SE.2d

793,795 ('1,9.9'.9 (citing Armstrong v. Wéilé'nd.; 2678.C. 12,225 's.a.'zjd".'s_s‘l (’19523)’). "When one

alleged: négligence and: (hel:injixry. the 'éibéns'ml.lﬁP; W_ilh'i‘éésdriab"!'c-'gcfta'iniy,"isl‘ai_é,Vtha_t in their’
professional opinion, the injuriés complained of miost probably resulied’ from the defendant's
negligence.” Id..at 125; 473 S:E.2d. at 795. ‘When expert-testimony. is the ‘only evidence of

' proximale cause relied upon,:the testimony "must-provideé a significant: caiisal link between the

-4




alleged ‘negligence -and the ‘plaintiff's injuries, rather than a tehuous and hypothetical

connection.” Id. "Negligence is not actionable unless it is a proximate cause of the injuries; -and

it may be deemed a proximate cause only when without such negiiggncé’-’.lhé"injupy would not

398,237 S.E.2d 753, 757 (1977) (citing Gunnels v. Roach, 243:S.C. 248, 133 S.E.2d 757
(1963)).

In the instant case;, Plaintiffs have. failed to. produce -any evidence that. establishes

Plainliffs’ damages were proximately caused by Dr. Lopez’s alleged negligence. Plaintiffs’ owi,

expert, Dr. Martin, readily conceded the failiré to draw Mrs. Murphy’s Lithium level “had
nothing todo™ with her eventual Lithium toxicity. Depo: Martin 125:16:25: Dr. Martin further
testified that he does ot know for certain how Mrs. Murphy reached a toxic-Lithium level while
at Palmetto. Id. 68:21-69:2. In short, Plaintiff has ho evidence linking the alleged breach in

standard of ¢are to her claiméd injuries and none exists.

Proximate: causation ‘s only present where the injury “most’ probably” came. from the:

cause alleged.” Goewey v. United Stites, 886 F.Supp. 1268; 1279 (D.S.C. 1995) (quoting

Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101,.410 S.E.2d 537 (1991)), aff'd, 106 F.3d 390

(4th Cir. 1997), cert. denied; 522 U.S. 1945 (1998). Similarly, proximate cause is absenit “where

the cause of plaintiff's injury may be as reasonably attributed to an act for which defendasit is not -

liable as 10 one which he is liable.”  Messier v. Adicks, 251 $:C. 268,.161 S.E.2d 845, 846
(1968).

PlaintifTs have not introduced any evidence that their injuries were most p_robébi_y caused

by Dr. Lopez's alleged negligence. In fact, Plaintiffs’ own expert admitted that the failure to-

order a Lithium test “had nothing to do” with-Mrs. Murphy’s eventual toxicity. Depo. Martin
125:16-25. Accordingly, Plaintiffs cannot meet their burden of proofiand Dr. Lopez is entitled to

judgment as-a matier of law.

(Mp(




B, -Plainﬁ,ffs cannot meet their-f b'urden'i'of._'jpidof “with Tegard “to-the claim:for punitive

-damages.

“In order for. a plaintiff .to recover-punitive-damages, there must be: evidence theé.
defendant's: conduct was. willful, wanton, or'in- reckless disregard of the. plaintiffs rights.”
McCouit.v: Abermathy, 318 S:C. 36:;:3‘08';':4157' S:E.2d 603, 607/(1995). A tortis characterized
as r?:'cﬁ!ésﬁ;: willful; or wanton if it was cormmitted in-such:a manner-or under.such circumstances.
that a'person of ordinary reason and prudenice would: have béen consclousofua, an invasion of.
the plaintiff's rights.” Nesbitt'v, Lewis, 335 S.C. 441, 448,517 SIE2d 11, 15{Ct: App. 1999)..
‘There must be clear and convincing: evidence 6f actual malice to-warrant an.awird for punitive-

.damages. Hainer v. American: M‘ediCaI.'IAntcm'. Inc., 328 §.C. 128,135, 492 S.E.2d 103, 107

(1997).

In'the present .Qase;.-'?iéinii ffs have. produced-rio e’vide'ncC"of"feckl;sS;< willful or:wanton
conduct on; the part:of | Dr. Lopez:to ._»wgr;ani*;h‘ci'im'p_o‘s'il:ioh:i.bf:'puﬁ.iti"\"e‘déﬁié’g‘és; During Mrs:
Murphy's treatment at Palmetto, four-different:physicians: treated her for her virious. medical
conditions.. All of ‘these: physicians, in¢luding Dr. Lopez, .continued ‘Mrs: _’_M'L;r;ihy on -het
previously: prescribed  Lithium dosage: ‘Furthermore, none of these v_phySi'éi‘ans_.;'rn‘easured’ Mrs.
Murpizy's Lithiu levels until November 25, _2002}‘;{'5‘i(At'zik‘cq._'ﬁyg:.dé}{s.j}q.rcach‘.;a:’:steady’staté:-'i‘n
._the'bddy_'_par- the standard of care for:this drug.. ‘According to Plaintiffs’ own-expert Dr.’ Martin,
-none of _1&3}"()1_}1'6('(:!:1!'36;]:.‘)ﬁysﬂi-CianS:' who treated Mrs: Murphy‘at. Pa’lnmél”l:c‘)‘.Vi_biéi_éd_(}j)y; standard:of
care: Depo..Martin 120:5-8. . Dr.. Martin -has' riot ‘offered ‘any testimony - that Dr. Lopez's

treatment of Mrs. Murphy was reckless; willful or-‘wanton. .As such, Plainfiffs have failed 1o




.pr'o_:du‘ce' any. cvidence, much less clear and con\"incing:_évic-iénce, of actual malice on the part of
Dr. Lopez.- Accordingly, Dr.. Lopez is entitled to judgment -as a matter of law on the issue of
‘punitive damages.
ORDER

In this case; even viewing the evidence as contained in the record:and all inferences
‘which can be reasonably drawn from the évidence in the light most favorable to Plaintiffs, this
‘Court finds-that there are no genuine issues of material fact for. trial as to Dr. Lopez.

Accordingly, and'-bzisedu'pon the foregoing, it'is therefore-

ORDERED, ADJUDGED AND DECREED that Defendaiit Steven'G. Lopez, M.D.s
Motion for Summary Judgment be, and it-hereby is, granted: and Defendant. is dismissed. with

prejudice.

R.,MarklekD_en_n_is_' N\
Judge, Ninth Judicial Cireuit

Gl 5 20

‘Charleston, South Carolina

W#’
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STATE OF SOUTH-CAROLINA ) IN-THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT

Tasha Murphy and Steven Murphy, ) CI/A No. 08-CP-10-7380

ORDER OF DISMISSALAS TO
‘"PALMETTO LOWCOUNTRY.
BEHAVIORAL HEALTH,LLE, %

Plaintiffs;
Versus

Pualmetto Lowcountry Behavidral,
He<.]th LLC and Steven G Lopez; M.D.,.

Defendants.

)
)
)
)
)
)
5
)
)
)

Piamtxffs and Defendant Palmetto Lowcoumry ‘Behavioral Health LLC hereto_

ob viating the necessity for further litigation;

ON MOTION of Hood Law Firm, LLC, Attotrisys for Palmetto Lowcountiy’
Behavioral Health, LLC, and with' the: consent .of Todd W. Smyth, KEsquire of
Ha-y'nswortﬁ,‘;S’inkler», Boyd, P:A;; Attorney for ‘Steven G. Lopez: M.D.;:Marshall H.
Waldron, Jr., Esqvuiﬂre o'f-Gf‘iff'x’th,: Sadler & Sﬁ'arp',; II:}?’-.-:A,_;‘_A'ttoméyqu\r ‘the Plaintiffs,
itis | |

ORDERED, ADJUDGED, AND' DECREED that this case be, -and the.same 1s
heréby, dismissed ‘with prejudi@ and - forever ended. as to 'I_)efé_ngj';d'r';t ‘Palmetto

Lowcountry Behavioral Health, LLC only;7with each fpar_tyfbcar.ihg 'i'ts;'QWﬁ}.’c'ést‘s, 3

fees, and ‘éxpenses. The case rémains gpépt as fo the yema ii{_f_ngDbfendént;

@-/ . ‘Pres ng Judge Nmth Jud ) Cucult
- ( <0 L2010 ;‘7/ \\ '
A-Sayth Carolma

__J \dms 52. OOG\Order of Dismissal.dot

Al
,|'




WE MOVE FOR Palmetto Lowcountry

Beavioral Health, LLC:

HOOD LAW FIRM, LLC
1'72:Meeting Street

Post Office:Box 1508
Charlestor, SC 29402
Phoné: (843) 577-4435
Facsimile: (843).722-1630
Emaii: Info@hoodlaw.com

I CONSENT FOR Tasha Murphy .and
Steven Murphy:

 mer.

ldron,.Jr., Esquire

Marshall H.'

GRIFFITH, SADLER & SHARP, P.A.

‘600 Monson Streét (29902)

Post Office:Box 570
Beaufort, SC. 29901
P: (843) 521-4242; F! (843) 521-4247

E: mwaldron@gandspa.com
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STATE OF:'SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

o o o FOR THE NINTH.JUDICIAL CIRCUIT
COUNTY OF CHARLESTON | R
o CASENO:  2008-CP-10-7380
Fasha Murphy and Steven Murphy,
Plaintiff,

Vs,

Palmetto Lowcountry Behavioral Healih,
'LLC and Steven G. Lopez, M:D.,

Defendants.

'13 [Wy L2 NOr L

This matter. comes before me upon Motion for Reconsideration filed by Larshall H.
Waldron, Jr., Esquire, Attomey for Plaintiffs, Tasha. Murphy and Steven Murphy, on Apni 22,
2011, After fully.considering said Motion, this Cour’t,ﬁnds no need for oral argument in this:

matter and therefore the:Motion for Reconsideration is respectfully DENIED;

R_MARE "E"Y”DEN\\I'S R, l
Presiding Judge, Ninth)Judicial Cirtuit

" AND ITIS'SO ORDERED!

Charleston, South Carolina

June 21,2012
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
' ) NINTH JUDICIAL CIRCUIT. |
‘COUNTY OF CHARLESTON ) Civil Action No.: 05-GP+6—1F3¢
,", ] ‘_ L n
TASHA MURPHY AND ) ‘(/@ 10T ;
STEVEN-MURPHY, )
, )
Plaintiffs, )
)
V. ) COMPLAINT
) (JURY TRIAL REQUESTED)
PALMETTO LOWCOUNTRY ) 2 s
BEHAVIORAL HEALTH, LLC, ) | o5 =
RICARDOJ. FERMO, M.D. AND ) Poom 3
STEVEN G..LOPEZ,M.D,, ) -
’ i QF e
| ) kS
Defendants. ) 1 Qs =
o= =

NOW COME the Plaintiffs, Tasha Murphy and Steven Murphy, complammg dBthe

negligent, reckless and willful acts and/or omissions of the Defendants Palmetto Lowcountry

Behavioral Health, LLC, Ricardo J. Fermo, M.D., and Steven G. Lopez, M.D., and state as

-follows:

1.

2.

Venue in this Court is proper pursdant to §15:7-30, S.C. Code.

The parties hereto and the subject matter of this action -are within the jutisdiction of
this Court, as is more fully set out bglow. |

Plaintiffs Tasha Murphy and Steven Murphy at all times pertinent to this-action were

residents and citizens of Hardeeville, Jasper County, South Carolina.

. Defendant Palmetto Lowcountry Behavioral Health, LLC, (Palmetto) is a South

Carolina limited lability company registered to do business in the State of South
Carolina with a principal place of business at Charleston, County of Charlcston_, South

Carolina and at all times relevant herein; acted by and through its agents, contractors

"-Tﬁ‘
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10.

T1.

and employees for the purpose ‘of carrying on 'its business as a-iriedical healthcare

faility, and. therefore, it is liable for the negligent acts and-omissiois of its agents,

Contractors’ and ‘eimployees undér the theories of non-delegable dity and respondeat

Superior.

Defendant Steven G. Lopez, M.D. (Lopez) is a medical doctor licensed to practice in

South Carolina with a specialty. in psychiatry.

. Defendant Lopez is: a resident -of ‘South Carolina and iis. among the staff of and:

provides professional services at Deféndant Palmetto.

: Defendant Ricardo J Fermo,:M.D. (Férmo):is-a medical doctorTicensed to practice in:

South Carofina with a specialty in child and adolescent psychiatry.

- Defendant Fermo. is a resident of South Carolina and is among*the staff of and

provides professional services at Defendant Palmetto.

The acts and/or omissions complained of occurréd in Charleston, South Carolina‘at'the.

facility-owned and operated by ‘Defendant Palmetto.

Defendant Palmetto at.all times pertinent to this actionheld itself out to. the public and

to: the Plaintiffs as affaciii'ty} p‘rovidi’ng professional medical, psyéﬁiét"ri'b and mental’

health care and treatment. to persons suffering from mental diseases-and ailments by

skilled, educated, competent, €xperienced-and qualified’ physicians, nurses, laboratory:

and: staff pursuant to the laws of the State-of South Carolina and by physicians and.

Defendant Lopez at all tiires pertinént {o this'action held himself out to the public-and:

to the Plaintiffsas a physician licensed by the State of South Carolina, qualified'in the

field .of ‘psychiatry ‘and ‘possessing:the cducation, training and: skills -required of
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13.

14.

15.

16.

17.

physicians practicing his specialty within the United States of Ameénca and the State

of South Carolina.

. Defendant Fermo at all times pertinent to this action held himself out to the public and

to the Plaintiffs as a physician licensed by the State of South Carolina, qualified in the
field of psychiatry and possessing the education, training and skills required of
physicians practicing his specialty within the United States of America and the State
of South Carolina.

At all times pertinent to this action, there existed -a healthcare provider/patient
relationship-between Plaintiff Tasha Murphy and each of the Defendants.

By virtue of the healthcare provider/patient relationship cited above, the Defendants
owed a duty of professional care and diligence in all aspects of Defendant Tasha
Murphy’s medical and mental health care, including but not limited to the diagnosis
and treatment of Plaintiff Tasha Murphy.

Defendant Palmetto owed a duty to Plaintiff Tasha Murphy to provide competent,
professional and qualified staff and nurses licensed to practice in the State of South
Carolina skilled in treating mental health ailments.

Defeéndant Palmetio owed a duty to Plaintiff- Tasha Murphy to provide competent,
professional and qualified. physicians licensed to practice in the State of South
Carolina skilled in treating mental health ailments.

Defendant Palmetto owed a duty to Plaintiff Tasha Murphy to provide staff and
laboratory services as part of their treatment of the Plaintiff, including but not limited
to initial patient evaluation, observation, testing and monitoring the effects of

prescription medication, proper documentation and reporting of findings and
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observations to and by medical staff, diaghosis and tréatment of mental health and
psychiatric disorders.
'18. Defendant Lopez owed a duty'to Plaintiff Tasha Murphy-to exercise: reasonable-care

and. diligence in all aspects of his treatment of the Plaintiff, including but not limited.

medications and monitoring the'effééls“ of prescription medications.

19. Defendant Fermo owed a-duty to-Plaintiff Tasha Murphy to ‘exercise reasonable:care-
and diligence in all aspects of his treatment of the Plaintift, including but not limited
to. initial patient evaluation, diagnosis; trédtment, testing; prescribing appropriate
medications and monitoring the offects of prescription medications

20. On or ‘about. November '19; 2002, Plaintiff. Tasha Murphy’ diép}éyéﬁ Sy&ﬁp’fdms; of
severe depression and ncxlqomplianqe with her medication and-sought admission and:
treatment:from the Defendants.

21. On or about November 19, 2002, the Defendants accepted .I'P!aixi't”i'ff.T'asvhai'Mutphy:'aS'ai
patient'and admitted her as'an inpatient.

22: As:part of their'admission of Plaintiff Tasha Murphy, the Defendants:interviewed the
Plaintiffs, received Tasha Murphy’s personal property; received all of Tasha Murphy's
medications ‘and prescription information and obtained a history of Tasha Murphy’s;

mental heaith condition and treatment.

RS
[y

- On or, about November 19, 2002, Defendants Palmetto, Fermo.and.Lopez knew or
should have known that' Plaintiff Tasha ‘Murphy had- pre»*iouél_y been diagnosed with

bipolar affective disorder.and that her‘_p'hysician : prescrib_ed- Lithium as:a medication.



24.On or about November 19, 2002, prior to ¢commencing their treatment of Plaintiff
Tasha Murphy, the Deféndants should have known or ascertained the level of Lithium
.in her-system.

25. The Defendants failed to determine the amount of Lithium in Plaintiff Tasha
Murphy's body until November 26, 2002.

26. Between November 19, 2002 and November 25, 2002, the Defendants, introduced or
caused to be-introduced into Plaintiff Tasha Murphy a toxic level of Lithium.

27. Bétween Nove'mb"ér 19, 2002 and November 25, 2002, the Defendants’ carelessness,
negligence; willfulness, wantonness and _re‘cklés‘sness caused deterioration in Plaintiff
Tasha Murphy’s mertal state rendering her comatose, which necessitated ‘emergency
treatment, multiple transfers to other hospitals for medical treatment and extended her
time as an inpatient.

28. The. injuries and damages suffered by Plaintiff Tasha Murphy were due to and
proximately -caused by the carelessness, negligence, willfulness, wantonness and
recklessness of one or more of the Defendants in one or more of the following
particulars:

AS TO DEFENDANTS FERMO AND LOPEZ

The Pla_intififs are informed and believe that Dé‘fendaﬁ'ts Eermo and Lopez,. jointly and.
severely, were negligent, grossly negligent, willful, \‘;'anton,- reckless and careless in the
following particulars:

a. In failing to obtain a complete, thorough and accurate medical,.factual and mental

‘history for Plaintiff Tasha Murphy and, if obtained, failed to appreciate herhistory

which was highly indicative of Lithiuin complications;




1

In failing“toproper"lyfexam"ine Plhinti?f Tasha Murphy;

In failing to fully consider and appreciate-Plaintiff Tasha 'MUrpﬁyfs medical and
psychiatric signs and symptoms which were highly indicativé of Lithium

-complications;

In' failing to make a. corréct didgnosis. of Plaintifl Tasha Murphy’s ‘medical
condition, specifically failing to diagnosea toxic level, of Lithium;

In: féiling:to--‘appropriately_tt‘eat- Plaiht:iff’:'f‘lfas’ha 'Murphy"sf,éof;‘d.ition;’;‘

In_failing to prevent and/or avoid Lithium toxicity and its fesultant . medical

complicatiofis;

- In failing to provide appropriate medical care to Plaintiff Tasha Murphy;
. -In failing to provide appropriate psychiatric care to Plaintiff Tasha Murphy:;:

In failing to properly monitor Plaintiff Tasha Murphy;

In failing to refer Plaintiff Tasha Murphy to'a specialist;

In failing to order appropriate tests;

-In- failing to provide: treatment necessary to prevent material deterioration of

Plaintiff Tasha M'urphyfsfconditi_on.,

In failing to exercise that degree of medical knowledge, training, experience, skill

and/or. care in-the-diagnosis; care and {reatment of Plaintiff Tasha Murphy which

was ordinarily possessed or exercised by:physicians in good standing: similarly
situated under the same or’similar ‘circumstances;
In departing from generally accepted standards of medical and psychiatric practice,

knowlédge and skill ‘which is: generally accepted throughout the: United . States,
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FOR A SECOND CAUSE OF ACTION

30. The Plaintiffs repeat and reallege all previous paragraphs as A_i_f statéd verbatim herein.

31. At all times pertinent to this action, the Plaintiffs were married and lived together as
husband and wife.

32. As a direct and proximate result of the Defendants’ rec}iless_, avanton, willful and
negligent conduct as described herein, Plaintiff Steven Murphy has ‘suffered and will
continue to suffer the loss of his wife’s society and companionship and is entitled to
receive damages from the Defendant. |
WHERE_FORE, the Plaintiffs pray for judgment against the Defendants in a: sum

‘sufficient. to adequately compensate the Plaintiffs for actual damages; for such punitive
damages as a jury may reasonably award, for the costs of thi_s action,-and for such other and
further relief as this Court may deem just and proper.

THE LAW OFFICE OF DUFFIE STONE, LLC

BY: MM%JMM 4

Marshall H. Weild_roﬁ,;.[r‘.

Post Office Box 1880
Bluffton; South Carolina 29910
843-815-7800 (Telephone)
843-815-7801 (l‘acsnmle)

: -.yALGJ!’ ie Stone il
Posy Office Box 1880
Bluffton, South Carolina 29910
843-815<7800 (Telephone) -
843-815-7801 (Eacsimile)
ATTORNEYS FOR THE PLAINTIFF S




‘STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

TASHA MURPHY AND
STEVEN.MURPHY,

Plaintiffs,

PALMETTO LOWCOUNTRY
BEHAVIORAL HEALTH, LLC,

RICARDO J: FERMO, M.D. AND

STEVEN G: LOPEZ, M.D.

Deferidants.

IN THE COURT OF COMMON PLEAS
NINTHJUDICIAL CIRCUIT

DEFENDANT STEVEN.G. LOPEZ
M.D.’S ANSWER
' i~

(JURY TRIAL REbUES‘%E D~
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COMES:NOW the Defendant, Steven G. Lopez, M.D., (hereinafier ““this. Defendant”™ or

Dr Lopez”), and answers Plaintiffs* Complaint ’(hereinafi'cr"“Complainﬂt‘z-’)’ as follows:

1. This Defendant denies-each:and’ every. a]legatidn'- of the Plaintiffs’:Complaint not
hereinafter specifically admitted:.

2.
_"Iegaik‘con_c[usion'}to' which no response is reéquired:

3 A$ 10 the allegations contained in. Paragraph 3, -this Defendant is without
information sufficiént to admit. o,r-.deny.-these:»al‘iégati"ons and, therefore, dexfg_ics;the"same: and
‘leaves the Plaintiffs to theirproof:

4.
‘this Defendant and, therefore, nio response is fequired.

5. Astothe allegations contained.in Paragraph S, this Defendant admits the sanie.

As 10 the allegations contairied in Paragraphs 17and 2, thesé allegatiofis call for a °

As to'the allegations contained in Paragraph 4, these allegationis are not direéted ‘at
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6. As to' the allegations contained in Paragraph 6, this Defendant admits he is a
resident of South Carolina and provides professional medical services-at the Palmetto. Behavioral
Health facility. Further responding, Dr. Lopez is not an employee: of the facility. All other

inconsistent allegations are denied.

7. As-to the allegations contained in Paragraphs 7 and 8, these allegations aré not.

[directed at this Defendant and, therefore, no response is required.

8. As to the allegations contained in Paragraph. 9, this Defendant denies he
‘committed the alleged negligent acts and/or omissions, but admits only; upon information and
belief, the Plaintiff Tasha Murphy was a patient at the stated facility at the time in question.

5. As to the allegations contained in Paragraph 10, these aiie‘gations are not-directed
-at-this Defendant and, therefore; no response is required.

10. As to the allegations contained in Paragraph 11, t'hi's Defendant admits.only that
‘he'is a duly licensed physician who is board-cen'iﬁediii-psyclliatfy and practices iiedicine in the
State of South Carolina. All other inconsistent allegations are denied..

1. As to the allegations contained in Paragraph 12, these allegations are not directed
-at this Defendant and, therefore, no response is required.

12.  As to the allegations contained in Paragraph 13 as they relate to this Deféndant,
-the same’is admitied.

13.  Astothe allegat'ic)ns contained in Paragraﬁh 14, this Defendant admits the same.

14.  As to the allegations contained in Paragraphs 15, 16, and 17, these allegations are
not directed at this Deferidant and, therefore, no response is required.

15.  Asto the allegations contained in Paragraph 18, this Defendant admits the same.
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16.  As to the:allegations contained. in Paragraph 19, these.allegations:are not directed

at:this Defendant and, therefore, no.response isTequired.

I7. Asto the allegations contained in Paragraph 20, this Defendant denies. that the-

' stated-allegations encompass the Plaintiff’s complete medical condition. -Further answering, this

complete and accurate account of the Plaintiff's. medical condition, and' to the eXtent these
‘allegations differ from the same is denied.

18.  As to the allegations contained'in Paragraph 21, this Defendant denies the same.

Further-answering; upon-information-and belief, this Defendant did not become:involved in the

-medical care foPvlaintiffTas'ﬁa'MUrphy'umi 1 November 20, 2002
19.  Asto theallegations contained in Paragraph 22, these allegations afe hot directed
at this Defendant and; thieréfore, io response is required. To the extent & responsé is réquired,

this Defendant craves refereénce to the medical records of Tasha Murphy-for a more complete and

-accurate description of the care rendered and to-the extent.ihese-allegations differ from the.same:

‘is«denied.

20.  As to the allegations. contained in Paragraph 23, this-Defendant: denies the' same
-and states, upon information-and belief; this: Defendant did not become involved in the medical

‘care of Plaintiff Tasha .Mu%p'h‘y until No,\"e'm{)':e'r 20,2002 Fur;-h'er’aq's‘_wf_;ﬁng,; thlS Defendant

craves tefererice: to the medical ‘records of Tasha Murphy for ‘a itofe. Gormplete: and ‘accurate

description of the care rendered and to-the extent these allegations-differ from the same is denied.

2L, Asito the allegations contained:in Paragraph 24, this Defendant denies, the-same

‘and démanids strict proof thereof.
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22.  As to the allegations contained in Paragraph 25, this Defendant denies the same
and demands strict proof thereof. Further answering, this Defendant craves reference to the
medical -records of Tasha Murphy for a more complete and. accurate description of the care
rendered and to the extent these allegations differ from the same is denied.

23.  As to the allegations contained in Paragraph 26, this Defendant denies the same
and demands strict proof thereof. Further answering, this Defendant craves reference to the
medical records of Tasha Murphy for a more complete and accurate description of the care
rendered and to the extent these ailegations differ from the same is denied.

24.  As to-the allegations contained in Paragraph 27, this Defendant denies the same
and demands strict proof thereof.

AS TO THE FIRST CAUSE OF ACTION

25, As to the allegations contained in Paragraph 28, including all subparts (a)-(p) this
Defendant denies the same and demands strict proof thereof. As fo the remaining subparts (g)-
(cc); these allegations are not directed at this Defendant and, therefore, no response is required.

26. As to the allegations contained in Paragraph 29, including all subparts (a)—(g),this
Defendant denies the same and demands strict proof-theréof,

AS TO THE SECOND CAU_SE OF ACTION

27.  As to thie allegations contained in Paragraph 30, this Defendant incorporates by
reférence, repeats ‘and réalleges its answers to the foregoing allegations as if repeated herein
verbatim.

29. As to the allegations contained in Paragraph 31, this Defendant is without

‘information sufficient to.admit or deny the same and, therefore, leaves the Plaintiffs to their strict

proof.
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30.  As to the allegations contained in. Paragraph. 32, those. 'b_eih_g ‘the rema‘ihin__g__

allegations of the Plaintiffs’ Complaint, this Defen_dént denies the same and demands strict:proof’

‘thereof,

'WHEREFORE, havinig fully answered the Plaintiffs” Complaint, this Defendant asserts
the following additional defenses:

;ADDITION‘ALPE FENSES

L. Plaintiffs’ Complaint fails .to state: a.claim u_gon;-:Whiéhz relief’ can: be granted

-against this. Defendant and,. therefore, should be dismissed with prejudice pursuant. to: Rule:
12(b)(6) of the South Carolina Rules of Civil Procedure.
2. Plaintiffs’ alleged. injuries or damages, if: any; may have beei the ‘result ‘6f

preexi'sling,and?orksubselquent-"c‘onditi’o‘ris‘ unrelated to the actions of: this-Defendant as may. be.

proven through:discovery and at trial..

3. The Plaintiff suffered froni one or more significant niedical conditions and the-

injuries complained of herein are the result.of a natural disease process as. may be proventhrough.

discovery and at trial and, therefore; the Plaintiff ‘is not entitled to any recovery from ‘this.
Defendant.

4. At all times ‘material to Plaintiffs” Complaint; the conduct .of this Defendant
coriformed to. and complied with. the theii-existing applicable standard’ of care. -Accordingly,
Plaintiffs’ claims ate barfed as a matter of law:

5. Plaintiffs’ injuries, if any, were caused in whole or-in p;t..r‘tjby{tbc;acté-or;.-vom‘issi'ons
-of others for: whose conduct this Defendant.is not rcf:s»pons'ible and/or resulted from conditions

unrelated.to any.conduct of this Defendant.
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6. That even-if this Defendant was negligent as alleged in the Complaint, which is
specifically. denied, the acts of this Defendant are not the direct and proximate .cause of
Plaintiffs’ injuries and damages, so as to bar the Plaintiffs from recovéry against this Defendant..

7. Any ifjury that the Plaintiffs sustained due to thc-alleged negligence of this
Defendant, “which is expressly denied, may have been causéd by and/or contributed to by
Plaintiffs’ own negligence, recklessness, or gross' negligence as may be proven through
discovery and at trial, and any recovery should be barred and/or reduced accordingly.

8. Plaintiffs’ alleged injuries and damages may have been the result of an
independent, intervening, and superseding_ cause over which this Defendant had no control as
‘may be proven through discovery-and at trial. Any alleged action:or alleged omission on the part
of this.Defendant was not the proximate cause of alleged damages.

9. Any recovery by Plaintiffs must be reduced or offset by amounts Plainti{f has
received or will receive from others for the same injuries Plaintiff claims in this lawsuit.

10.  Plaintiffs’ claims should be barred or reduced to the extent Plaintiffs failed to
mitigate their damages.

11. With respect to Plaintiffs’ demands for punitive damagés, this Defendant asserts
his conduct does not rise to the level required to sustain a claim for punitive damages: Further,
the award or assessment of punitive damages as prayed for by the Plaintiff would violate this
Defendant’s constitutional rights under the Fifth, Sixth, and Fourteenth-Amendments of the United
States Constitution and Article I, Section 3 of the South Carolina Constitution and, therefore, may
not be awarded to Plaintiff, in that:

a) The judiciary’s ability to correct a punitive damage award only upon a

finding of passion, prejudice, or caprice is inconsistent with due process
guarantees;
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"6), Any award of punitive. damages servmv ‘a compensatory functions: is

inconsistent with due process guarantees;

'vxolates due process guarantees

d) The jury’s unfettered power to-award punitive damages in any amount it
chooses ‘is” wholiy devoid of rneanmgful standards;- is zubltrary ‘promotes:

grossly excessive awards and is inconsistent with-dué | process guarantees;

€) Assuming arguendo, that the standard govemmo the:imposition-of punitive.

‘damages-exists; the Standard'is voxd for vaguéness; and

f) The Plaintiffs’ claim. for punitive damages violates the ‘equal . protection

th

clause:of the 14" Amendrment of the. United.States Constltullon and Article 1;

Section 3 of the South Carolina- Constitution.in that the-arnount of. pumuve.

damages i is. based upon-the wealth of tlus Deferidant.

“This Deféndant: ispec‘:i‘:ﬁ'c,a‘l_ly 'iﬁéb_rpOreites.- by reference. aHi ’s‘t‘é’._"r_z_dard_s of ._!f;_n_'itat‘ions;r

regarding ‘the: deterinination and ernforceability of ‘punitive. dantage awards “which arosé in the.

décisions of Staté Farm v. Camipbell, U.S. qure_ihé Court, Qp;,"Np,.- 01:1289, __(Apri'l 7, 2003);

Claw.

12, Punitive damages are. a- pumshmenl a qua31-cnmmal sanctxon for Wthh this:

Defendant has not been afforded the specific procedural safeguards. prescribed in the Fifth-and |

Sixth Amendments to.the United States Constitution arid in the Constitution of South Carolina.

13. The Plaintiffs failed to comply with the applicable statute.of limitations and/or-

statute:of repose and, therefore, this matter must-be dismissed as a matter of law.

14.  This Defendant hereby: gives notice-that it ‘intends {0 rely upon: such ‘other

defenses as may.become available:or appear through-discovery or otherivise, or ds:may be raised
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by any other defendant, and hereby reserve the right to amend this Answer to assert any such
defenses.
WHEREFORE, having fully answered thé Plaintiffs’ Complaint and asserted. the.
foregoing defenses, this Defendant respectfully requests:
nH a trial by jury of twelve;

(2)  this Court to dismiss this matter with prejudice-and enter judgment in its
favor and -against Plaintiffs; and

(3)  this Court to award this Defendant its costs and expenses, including
attorney’s fees incurred in this matter and grant whatever additional relief
the Court deems appropriate.

Respectfully Submitted,

N S A
Todd W. Smyth, Esquiye:
Neil D. Thomson, Eﬁqﬁir&
HAYNSWORTH SINKLER'BOYD, P.A.
134 Meeting Street, Third Fioor
Post Office Box 340
Charleston, SC 29402
843/722-3366 - Telephone
843/ 722-2266 — Telecopier

Attormeys for Steven G. Lopez, M.D.

Charleston, South Carolina
January 11, 2006
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16-15216,

' NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON 7-

CASE NO: 05TP 104734
qoschibn 7380

TASHA MURPHY AND A

STEVEN.MURPHY,

Plaintiffs, M.D/S NOTICE:OF MOTION AND

.MOTION FOR SUMMARY

| JUDGMENT ¢
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PALMETTO LOWCOUNTRY

BEHAVIORAL HEALTH, LLC,
AND STEVEN G: LOPEZ, M.D.
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Defendants.

PLEASE TAKE NOTICE that Defeiidant Steven G. Lopez, M:D: (héreinaftér “Di:

Lopez” or “this;Defendant”) hereby moves at:a time ‘and 'p'lécé{1(_')_;-:t_bf'e}-arrahge',df:iﬁy the: Cowrt and
counsel involved for-an:ordes granting this Defendant summary judgment-on all claims. against it
pursuant to Rule 56 of the South Carolina Rules:of Civil Procedure. The basis for.the miotiofi is
that, iri the light most ‘favorable to. the Plainliffs, there is nio geniine issue of material fact: in

regard 10 the existence of any actionable.negligence or other wrongdoing on the. part of Dr:

- Lopez and, therefore; he is:entitled to judgment as a ‘matter of law: The evidence i this case

conclusively establishes Plaintiffs:cannot meel their burden :of proof as to. any ‘of the: claims

asserted againstthis. Defendant;

In support of'the. Motion, this Defendant will.rely upon:the pleadings, the record herein,
deposition ‘testimony. taken: in. this' matter, documents-and ‘medical records: exchanged during

discovery, any ‘supp‘bfti‘h‘gime‘mo':‘andum of law to be’ ﬂiéd:shbse’qpénﬂy.an&' the oral argunients

of cotinsel at ‘the time of the hearing:

sERIE
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September 3 , 2010
Charlesion, South Carolina

Respectfully Submitted,

NS &
Todd W. Smyth (tsmyth@h¥blawfirm.com)
HAYNSWORTH SINKBER BOYD, P.A.
134 Meeting Street;, Third Floor
P. O. Box 340 (29402)
Charleston, SC 29401
(843) 722-3366 Telephone
(843) 722-2266 Facsimile

Attorneys for Defendant Steveni G. Lopez, MD




STATE OF'SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
NINTH.JUDICIAL.CIRCUIT
Civil Action No:; 08-CP-10-7980"
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COUNTY OF CHARLESTON

TASHA MURPHY AND
STEVEN MURPHY,

‘Plaintiffs,
V.

MOTIONTO ALTER OR- AMEND
. o ' ~ Rule 59(e), SCRCP
PALMETTO LOWCOUNTRY.

BEHAVIORAL HEALTH, LLC;

RICARDOJ. FERMO, M:D. AND
STEVENG. LOPEZ, M.D;,

o
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TO: TODDW.SMYTH, ESQUIRE, ATTORNEY-FOR DEFENDANT .IQ'«_Qf‘?\EZ"i

YOU WILL PLEASE TAKE NOTICE that the:undersigned atforney for, the Plaintiffs
will move beforé the Court at the Charleston County Courthouse; Charleston, South Carolina,
at-such-time and place as may be set by the Coutt; for an’ Order, pursuant to- Rule. 59(e);

SCRCP, altering or amending his:April 13,2011, Order gtahtfng summary judgment.

from ‘the -parties on’ March 10,2011, and. granted. the motion by ‘an Qrd_ér-ﬁ__l_@:d -on April 13,

2011. The Plaintiff received written notice of the Court’s Order on April 18,2011.
In'his Order, the Court states, “I have reviewed the filé.along with all:submissions and-

applicable law-and considered arguments of counsel as well”! The Co’fur_tg_¢Q'rrév¢'t_liy-fr_u_led-’ that

the Plaintiffs must show that the Defendant's departure- from g;;}erg’{ly"rcc_qggliied_..practi;c‘;:;"g_g

and procedures was the proximate cause of the Plaintiffs’ injuries and:damiages;

':Order, Page | .-
? Order, Page 4.
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The: Court found that, “In the instant case, Plaintiffs have failed to produce any

evidence that.éstablishes Plaintiffs! damages were proximately caused by Dr. Lopez's alleged

negligénce. ..In short, Plaintiff-has no-evidence linking the alleged breach in standard of care

to:-hér‘claimed injuries and none exists.”

The Plaintiffs would show the Court that the. evidence_,_the testimony of the Plaintiff’s

expert, appears in the record in Dr. Martin’s deposition transcript and that that evidence

clearly establishes and defines'in detail the standard Qf:carc,“'th'e Défendant’s breach-and Dr.

Martin’s testimony that the breach proximately caused Tasha Murphy’s:injuries:

Q. With regard to. my client, Dr. Lopez, do you have:any opinions about whether
he violated the standard of care? I'don't: think [asked. yow that question point
blank yet.

A. 'l believe he should have drawn a lithium level on admission and I believe that
that is essentially the biggest problém in-Ms. Murphy’s case; ‘because everything
that followed after that, as you've gone: through very. nicely, was methodically
executed except for the fact that she was wasn't oemng very much better and
they" had actually totallv missed that.she was lithium toxic, So yes; a lithium
level, along with the rest-of the labs that were-drawn, should. have been done on
adn1l§510n, and that was not done.

Q: Do you believe the failure to do that was a violation of the standard of care
for a psychiatrist?

A.Yes, [ do.”
Dr. Martin provides a page and a half of testimony illustrating the injuries proximately caused

by the breach, including the effect not-only of the initial breach that resulted in the Defendant

3.Order; Page 5.
Transcnpt of Thomas V. Martin, M.D., Page 120, Line 9, through Page 121, Line 8.

’id.. , Page H9 Lines 1-21.




not seeing that his patient: was toxic but detailing’ the-other symptoms present:that-Dr: Lopez.

failed to appreciate and which he failed toinvestigate of treat.®

Q: [A]re youableto say. to-a reasonable degree of medical certamty that'the:
fa1!ure to: order that test’ caused her to. become toxic: or. tesulted in her
-tommty?

A. It resulted in them not seeing that she was toXic;, yes.”

Q. As far as the-cause:of her desxre to: bermore shut in, are you able to- say-
t0 a reasonable degree: of medical certainty whether it.'was, due to: this:
_ch1dent versus a progression of -a natural -evolution’ of her deprcssxveg
disorder?

A. ‘Well, I'm going to-say it's.a.combination.of both.*

The Pléi_ir_itiffs*urgéuft"helCourt-»to reconsider his Order-in light of-the testimony-cited’

“herein and issue dn Order dénying;the Defendant’s Motion-for Summary Judgment.

DATED at Beaufort, South Caroling this 22" day of April 2011,/and

Respectfully-submitted,.

GRIFFITH, 'S;AD_LER‘ & SHARP, P.A.

Psnhesdidesn O

MARSHALL H. WALDRON, JR. '~
‘Post Office. Drawel 570

‘Beaufort, South Carolina. 29901

Tel Lphone (843) 521-4242,
Facsimile'(843) 521-4247
ATTORNEYS FOR THE PLAINTIFFE

6 Id P'we 69 Lme 21 1hrou0h Page 72; Line 6
1d;, Page 125, Lines 17:23,
1d., . Page 105, Lines 15-22;,
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“Tasha Murphy et al v Palmettg Lowcountry Behavioral et a) 2
Case No. 08-CP-10-7380
Hcaring of March 10,2011
Before The-Honorable R: Markley Déanis, Jr.

_THE COURT: Are there two motions for
summary judgment or just one?

MR. SMYTH: I am the last of the
Mohicans, Your Honor. I believe the rest have
settled out.

THE COURT: All right. 1If you will,
please identify yourselves for the record and
the parties that you are representing.

MR. SMYTH: Your Honor, Todd Smyth
for Defendant Dr. Steven Lopez.

MR. WALDRON: I am Marshall
Waldron and I represent the plaintiffs.

THE COURT: Thank you. Mr. Smyth,

your Motion, sir.

MR. SMYTH: Your Honor, good morning.
THE COURT: Good morning. '
MR. SMYTH: As I mentioned to you,

procedurally where we are in this case is that
we are the last defendant remaining in the case.
The two other defendants have now resolved their
issues with the plaintiff. We are here before
you to ask for summary judgment this morning.
THE COURT: Okay.
MR. SMYTH: We feel like we’ve got

three good basis to do that. I will give you a
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Tasha Murphy et al v Palmetto Lowcountry Beliavioral et al 3

Casc No.. 08:CP-10-7380.
- Héaring of March’10:2017
Before The Honosable R. Markley, Dennis, Jr.

brief background of the case just in case you

haven't had & chance to look at the briefs yet.

THE. COURT:. ‘Thank you. Excuse me for
interrupting, but all briefs are incorpofrated
fully for the purposes: of review and you are
certainly entitled to rely on those for fiuture

review, Please feel. free to summarize whatever

portions you think you need to cover.

MR. SMYTH: I 'will try to be brief,
Ygur Honoxr.

THE COURT: No preblem.

MR SMYTH: Tasha Murphy is the
plaintiff in this case. She unfortunately:
suffers from two very serious psychiatric
conditions; one of which is bipolar disease and
the other 15 severe .depression. She’s beéen
managed by her physician since the early 1990s
on a drug called Lithium; specifically for the
bipelar disease. .She's done well with it, been
on the same dose, had no particular problems.

However, in the Fall of 2002, she

stopped taking her medications and began to

become; symptomatic. She experienced some

disease -and unfortunately made a threat ‘to take
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her own life.

At that point she was taken to a former
codefendant’s hospital, Palmetto Behavioral
Hospital, which is a psychiatric hospital here
in town. She was evaluated by & Dr. Jenkins on
admission. Dr. Jenkins got the information
about her conditions and symptoms and put her
pack on the same medication that she had been
taking for thevlast~decadé and a half: same
dose, same strength, everything.

The next day, my client, Dr. Lopez,
makes rounds and see the plaintiff. He agrees
with Dr. Jenkin’s diagnosis and assessment. He
didn’t make any changes: to Dr. Jenkin’s order.
Notes that she has improved a little bit since
she’s been on the medication again.

The next day she is séen by a different
doctor, Dr. Fermo, who was also a former
defendant in this case. He again agrees with
the recommendations and treatment recommended. by
Dr. Jenkins.

Then over the weekend, she was sent by
a fourth doctor, Dr:. Sukin, who saw her on
Saturday and Sunday and continued the same

treatment recommendations that were put in place
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Casc No. 08-CP-10-7380
Hearing of March 10,2011
Béfore The HonlorableR: Markley Deiinis, Jr..
by Dr. Jenkins.

However; on that follow Moériday ishe
began to exhibit Symptoms;that ane consistent
with getting tog much Lithium. ‘Her hands
started to shake and she became a little bit
comatose:. So she was taken to the hospital
where, indeed,. she was ‘found to have too much.
Lithium in her system.

So far we’ve done aii'the*depbsitidhs,
we've done all the: discovery in this cdse and
thus far nobody has been able to say with any
real certainty what caused her to reach this

toxic level. She was receiving thé same dosage

that she had been taking for the last decade and

a half during her hospitalization and the notes.

indicate that she was impreoving gradually.

She also over the course of the weekend

developed :a urinary tract infection, Which may
have had some effect on this.

_ But our basis before Your Honor are
three-fold today.
THE COURT: Okay.

MR. SMYTH: First, wWe are going te

assert.-that. there is no evidence that Dr. lopez

‘bréached the standard of care. Nowi Licthium is
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one of these drugs that is very eéffective. It
is referred to as the gold standard for treating
bipolar disease. It’s ‘got what they call a very
narrow therapeutic index. .In other words there
is a certain amount of that~medication in your
bloodstream that is effective. Too little
doesn’t work, too much can.be.prgblematicf So
it is a very effective medicine,i It just needs

to be monitored.

THE COURT: Correct.
MR. SMYTH: The way that they do that
is that they check the -- they start the

medication and they wait five days for it to get
to what’s call a steady state in your body,
where your body is taking in and excreting the
right amounts so that you have a balance on that
therapeutic index that we talked about. So
that’s exactly what was done here.. She was
brought in, she was put on her medications, they
ordered tests to be taken that Monday when she
actually became toxic. So everything was done
according to the standard of care.

Now, plaintiffs have hired an expert
named Dr. Thompson Martin from Columbia. Dr.

Martin has a little bit different dpinion on
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this, but we’re not convinced that his opinion
carries the day with regards' to a breach of the
standard of care.
His opinion -- and T thifk that it was

basically largely on a misunderstanding as to:
who admitted the patieént: Dr. Jenkins is the

one who show her on admission and put her back

on the medication, She actually took a dose. the.

day ‘that she was admitted to the hospital; which:

our expert has testified that once you’ve had

that dose, running a test on how much Lithium is

in your system really isn’t going to be helpful

or determinative. In fact, it would be

misleading béba@?é.yog‘d get a false }ndicathe
Dr. Martin. seems to believe ‘that, if

they had téken:thi3=t35t earlier they could have

found out: whether she had Lithium in hier system:

However, he. pins that on the admitting dector,

which Dr. Lope#z was not: Dr. Jenkins was. the.

admitting doctor. Sheé was seen by three: othern

subsequent physicians after Dr. Jenkins, all of

whom were of the same mindset, that this Lithium

needed to be tested on Monday:
So argument one 1is that there was no

breach of the standard of Carefby Dy Lopez,
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because he wasn’t the one who put her back on
the medication. We have cited in our memo some
of the deposition testimony of Dr. Martin. That
is really the only thing that he alleges that
Dr. Lopez did inappropriately,'Was not to order
Lithium be tested.

But interestingly, he :says that' none of
the other treating physicians were outside the
standard of care in not ordering -~ just Dr.
Lopez. So for some reason we have been singled
out in this particular case and I don’t believe
that makes a whole lot of sense. From a
standdrd of care perspective, everybody should
be held to the same standard of care. So it is
inconsistent in that regard. Plus it doesn’t

line up with his opinion that the admitting

doctor should have done it, and not Dr. Lopez.

The second argument that we put forward
and I think ‘that this is probably the strongest
one of the three; that there is a lack of
proximate cause. When we deposed Dr. Martin or
asked him, and 1’11 paraphrasexr

‘Q. Since we don’t know what caused

this lady to be toxic, how can you say that a

failure to run this Lithium level test at any
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point caused that injury?’

And he said, ‘'Well, it really had
nothing to do with i1t; running that Lithium

test. All it would have told them was what she

‘had in her system when she .came in. It had’

nothing to do with hér becoming toxig.’

He can’t say ‘what caused her to become
toxic. Therefoze, if that’s the case, then even
if you assume that we’ve breached the standard
0f care there’s no cause of action here because.
there is proximate cause to link it. So, you
know; his Veﬁb?timftéStimQﬁY“WaS:that”itzhad
nothing to do~w£thlherrbeing;toxicw

Those are our two main arguments on
liability. The third one has to do with
punitive damages. This ¢ase is scheduled to
come beforelyoujOribeEOIQWEhis,cOurt:in two

weeks, April 4%, date certain. The Complaint

N

alleges conduct sufficient ‘to rise to the level

- of puritive conduct. There has been no

evidence,vno-testimony‘ofvaanody sayiﬁg that
Dr. Lopez did anything that was reckless,

Wilifui‘drwwahténk;Sb‘Wé‘alSo:think tﬁ@t there

is a failure to carry the burden of proof in

that regard.
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THE COURT: Okay. Thank you.

MR. SMYTH: Yes, sir.

THE COURT: I will be happy to hear
from you.

MR. WALDRON: May it please the
Court?

THE COURT: Yes, sir.

MR. WALDRON: My name is Marshall

Waldron and I represent the plaintiffs in this

action. If I might approach, I would like to

‘hand the court -- I’'ve got a copy of Dr.

Martin’s transcript if it would help you.
THE COURT: I don’t —-- you can refer
to whatever you want me to rely on out of that

transcript. Unléss I find it necessary to Tread

it, I am not going to -- I am not going to read
it unless you -- if you want me to, I’1ll be
happy to.

MR. WALDRON: No, sir. I just

thought if you wanted to follow along.

THE COURT: That’s fine. I don't
need to. Just tell me what you believe refutes
that position stated by Mr. Smyth.

MR. WALDRON: I will do so. The

difference of opinion that we have -- it’s not
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really a differerce of :opinion. We believe tﬁét

it’s contained in the evidénce as testified by

both Tasha Murphy-anduherﬁﬁusband'as.wéll-as;the

orts

the —- the theory in this case, which is nét
that the doctor caused her to become toxic, not
that Dr. Lopez is responsible for the initial
toxicity.

The theory is that he failed to do .a
baseline check. 'Nbbédy at the hospital did a
baseline check before administeriny Lithium to
this woman. 'ASga_resulti she. —==

‘THE COURT:  But according to the
recitation and according to. the fact finder,
as T understand it, it had already been
administered. to her: at that time that he saw
her:

MR, WALDRON': _ThatES:correct, by
the: time that ‘he saw Her.

THE COURT: All right.

MR. WALDRON: However, he is her

chief physician, her primary treating physician

while she’s in the hospital. As she —- and Dr:

Marfin;teqtdfiedithat she got worse and. werse,

she already -- when shé checked in, before she
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had any Lithium in her system, shé had such a
severe tremor that she not only spelled her name
wrong, it’s almost illegible. That should have
been a sign to anybody who'd actually look at
her. Dr. Martin’s testimony will be at the
trial that had Dr. Lopez actually spent time

enough to look at her, talk to the people around

‘her, that he would have see her getting

progressively worse and worse and worse.

The téstimony from Dr. Martin is that
in those times that he did see that -- that Dr.
Lopez did see her, that he failed to do a
baseline and failed to -- he failed to ever do a
blood test until she was on her way out the
door, at which point -- the therapeutic rdnge
can be anywhere from .3 to a 1.4, and I think
all the experts have agreed on that. By the
time that she was going out the door, she had
between two to threé times the amount of Lithium
in her system that she was supposed to have.
That’s when they got the baseline or that’s when
they got the amount.

- Mr. Smyth talks about the fact that it
would have been a misleading test the next day.

Dr. Martin, in his testimony, talked about how
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to draw a draw on the morning of administration

or after administration. of the medication and.

what they would tell you. If they Had done

- that, they perhaps. would have seen -- I can’t

say perhaps. They would have seen the actual

level in her system. Tf she was toxic at that

‘point, then we-wogid have’ known that; we would

have known to stop. her. That never ha@penedm

That failure to verify a baseline, that
failure to follow up is what Dr. Martin
testifies to throughOut'his‘depositiOn; That is
-- that actuélly goes to the last point, the
recklessness. That’s a jury quéstion.

THE COURT: I disagree with you on
that issue. I think you've got to Have an
expert. that says that it is reckless to make him

it"s not a ~-- I think that could be the case --

and ‘this is certainly not & layperson’s ability.

ty

So, no, I disagree with you on that.

Tell me about -- when did the doctor

say that. it meets the probable cause aspect.

In ‘a medical malpractice cdse, we have to. have

both.

MR.. WALDRON: Well, Your Honor, if

47



10
11

13
14
15
16
17
18
19
20
21
22

24

25

Tasha Murphy et al v Palmetto Lowcountry Behavioral et al 14
Case No.. 08-CP-10-7380.
.Hea_ril_lg'qﬁ\_'larc}i 10, 2011
Before The Honordble R. Markley Dennis, Ir.

I could walk through both ———

THE COURT: No, just tell me what he
says when he says -- because Mr. Smyth pointed
out that he said ‘I can’t tell you that.’
Basically was what he was saying.

Therein lies the problems. Without him
saying, ‘yes, I think that was’thé‘pfbximate
cause’, that his departure was the proximate
cause of the damage and injury -- where does he
say that?

MR. WALDRON: In his deposition,

at Page 46, he talks about the failure to get

the history, the failure to complete the
evaluation, the fact that they knew that she was

THE COURT: All of that goes to a
departuré from the standard of care. Where is
it that he says that it proximately the -- that
the departure proximately caused her injury or
damage?

MR. WALDRON: He doesn’t use the
words “proximate cause”.

THE CQURT: Does hé say probably,
does he say ‘1 think it did cause it.’

MR. WALDRON: Yes.

48



10-

11

12.

13
14
15

16

17
18

19:
20
21

22

23

24

“Tasha Murphyet al v Palmetto Lowcountry. Behavioral et:al 15

Case No. 08-CP-10-7380.
Heéaring of March £0,2011
Béfore: The Henorable R, Marklcy. Dén‘nis_,;fr;

‘THE COURT: All right. Where does he
say that?

MR'. WALDRON: If you will let me
walk through hére; Your Honor. I —---=

THE COURT: No, I just want you to ~-
you -don’t have to walk through it. Just tell me
where he says that. Read. it to me. His
testimony.

MR. WALDRON: On Page 73 of his
deposition he was asked whether Dr. Lopez ié
ordering a Tranzine. Iinto Tenormin (phonetic) for
s&methihg that fell below: the standard of care.

THE COURT:: ‘Againl I am not
quarreling with that. Go.on to -- Just talk
about the probable -- get me to the bottom line.
I don’t want to hear about this testimony. The
part T want you to’ tell me ‘is where'hé says that
VT thinkmall'of’thesejproximately caused her
injury.”

MR.. WALDRON: Your Honor, I'm

trying to get there,

THE COURT: Well, don’t wasie the
time ﬁ@mfééd-Wﬁéﬁﬁmdﬁefhe'é told you that T
agree with.

MR. WALDRON: In answer 'to that
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question, he testified "I believe that it
worsened the situation for the préviding staff
because it inadvertently masked some of the
early signs of Lithium:toxiCity.”

He then talks about the problem that
she has because of the Lithium toxicity,
throughout his testimony. His testimony is that
“Because of this incident, she is afraid to go
back to her doctor. 'She is &fraid to report the

problems that she is having. She will not go

for further hospitalization...“ ---
THE COURT: So that is your damage?
MR. WALDRON: Yes, sir. She

doesn’t come out of the house anymore, she

doesn’t. socialize.

THE COURT: All right. Anything
else?

MR. WALDRON: No, sir.

THE COURT: Mr. -Smyth?

MR. SMYTH: Your Honor, .I think

you’ve got a good grasp of the problem and of
the gap that still remains in terms of the
toxicity.

THE COURT: It’ gigantic. It’s 1like

the ocean. Thank you. Motion 1s granted. And,
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I think

that the problem;withgit:~--giyen;the testimony,

in the light most favorable to the plaintiffs
there is evidence of departure from the
Sﬁdn@ard@‘,f d@ﬁft guarrel with that part of it
from a summary judgment standpoint. Whether or
not it teets the test for directed verdict, T
don’t know. But certainly at this stage there
is a scintilla as to' the departure: The
connection is the problem. Please draft the
Order. Thank you.

I want that clear, because I think

you’re corréct. T .don’'t disagreé with you that

all of ‘the testimony that you referenced in. your

deposition -~ clearly he’s testifying as to a.

departure from-the standard. I don’t quarrel

with that.

(HEARING CONCLUDED)
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v Page 44 2
1 patient is not compliant, sort of start with that f
2 skepticism. |
3 Q Would corroborative information include E
4  getting a blood -- a Lithium blood level? §
5 A It could be one of the thiﬁgs that -- if §
6 there were reason to think that that was a possibility, §

7 it would, but Dr. Lopez, when he saw the patient on thé-
8 morniné of the 20th, she was already on Lithium:. And

9 to draw a blood level at that point would be a clear
10 mistake, because all it woula produce is a level that
11 nobody would know how to interpret and it would lead to
12 confusion in the record and in her care. S$o as soon as
13 she was given a Lithium tablet the night before.by
14 Dr. Jenkins, Dr. Lopez, if he's going to practice good
15 psychiatry and the standard of care, had no choice but

16 to go for it.

R T A e e e e P e o S S s

17 The other thing is that all of the other

18 corroborative evidence that he needed to evaluate as a

19 competent psychiatrist says she's not Lithium toxic. E
20 She had had more Lithium and -- but she was better. E
21 She was clearer the next morning, more oriented, §

22 thinking better. Now, she was still sick, vyou don't

23 cure somebody with one Lithium'pill, but she was

T

24 better, not worse. Now, if she had been Lithium toxic

25 the night before and they gave her more Lithium, which
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Q Do you know if itvwas in the workup that
you looked at?

A I would have to see it, | don't recall.

Q All right. In your discussion with her

husband, did you talk about what her symptoms
were when she went off the medication?

A | believe so. | don't remember exactly

what he said.

Q You don't remember Mr. Murphy telling you

that she spends a lot?
A Not by my recollection, no, sir.

Q On page four --

A Yes, sir.
Q -- of your deposition exhibit, the bottom
it says, initial treatment plan, will start

three medications as prior to admission.
Yes, sir.

Is that your decision?

A

Q

A Yes, sir.
Q Did you talk to --
A

Actually back up, back up. That was my

decision to continue with the plan. Dr. Jenkins

is the one who ordered the medications.
Q I we can go --

MR. SMYTH: Just for the

48
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50

A Yes, sir.
Q Does that indicate that she received
lithium, a 600-milligram dose of lithium the

evening of her admission to the hospital?

A Yes, sir.
Q Do you know whose initials they are?
A No. That's a nurse's initials.

Q Okay. You indicated that Dr. Jenkins was
the one who prescribed this, that you got that

from looking at the chart?

A Yes, sir. Can | show you, or no?
Q Sure.
A Okay. These are admission orders that are

called in the day before Dr. Jenkins was on call
the night of -- the day she came in. And hé's
the one who calls in the initial orders, those
medications, and he prescribed Prozac, Seroquel,
[ithium and Tranxene.

Q Do you know if Dr. Jenkins actually saw
Tasha Murphy?

A He did -- I'm going to assume no, but |
can't speak for him.

Q You don't know for sure that he saw her?

A | don't know.

Q Who is Dr. Jenkins?
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assessment, treatment of people with fantasies,
behaviors and mental illness disorders with
the interface of the legal system.

Q. And does that often involve serving
as an expert witness?

A. Yes, it does.

Q. And I'm going to talk to you more
in a little bit in more detail about your
expert witness work, but I want to get a
little more background from you. Have you
ever been arrested for anything?

A. No.

Q. Ever been treated for any drug,
alcohol or other addictive problems?

A. Absolutely not.

Q. In terms of your employment
history, where did you work after you

finished your medical education?

A. After medical school?
Q. Right.
A. I worked in Maryland at Andrews

Air Force Base until 1999, and there 1 worked
inpatient and day program treatment. Then
from there, when I left the Air Force, I

came down here for the fellowship. And then
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I started working with the Department of
Mental Health here in South Carolina. I
worked with the Départment of Mental Health
as well as started a private practice.\ I
was permanent part time in the Department of
Mental Health and then I also had a private
practice on the side. And then when I left
the Department of Mental Health, I wént full
time in private practice.

Q. At any point, have you had any
partners in private praqtice?

A. No.

Q. Has it always been known as the

A Yes

Q. -- Martin Psychiatric Services?

A That's correct.

Q. In what year did you form that
entity?

A. I believe in August of 2000.

Q. Do you belong to any civic

organization, clubs, churches, et cetera, in
the Columbia area?

AL Sure. I belong to St. Peter's

Catholic Church. I'm an active member there.
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I'd say that's the primary one. I belbng to
a number of organizations, but nothing
necessarily in the local area.

Q. More professional organizations?

A, And vocational. Like I'm an
airplane pilot, so I belong to that
association, AOPA, and I also belong to a
number of professional organizations.

Q. Which ones are those?

A. I belong the American Psychiatric
Association, the American Academy of Psychiatry
and the Law, the ——.let's see. The
Association for the Treatment of Sexual
Abusers. Those are tﬁe primary professional
organizations I belong to.

Q. Association for Treatment of Sexual
Abusers?

A. That's correct.

Q. As I looked through your CV I
noticed that there were a lot of articles and
references to treatment of sexually violent
predators or sexual abusers. Is that a
specialty of yours?

A . Probably about a third of my

practice has been the assessment, risk
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assessment and treatment of sex offenders.
Q. Is that where thé bulk of your

legal work comes from as well?

A. No.
Q. You said that was about a third of
your practice. How- would you break down the

remainder of your practice?

AL I'd probably say about maybe 20 to
25 percent I actually see patients for
therapy or medication management, but it's
usually therapy and medication-management
together. The ;emainder is other forensic
work that could be anywhere from working with
the federal system as a collaborator, or with
the state system, or with the family court
system in anything from child custody, murder,
compeﬁency to stand trial, criminal
responsibility. That is quite a large spectrum

of forensic.

Q. That would be over half of your
work?

A. I would say that's about right,
yes.

Q-. And when you're retained in tﬁose

cases, who are you typically retained by?
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Q. Have you talked to -- do you know
Dr. Lopez or Dr. Fermo?

A. No, I don't.

Q. Let's talk a little bit about the
evaluation that you did of Ms. Murphy in
August of 2007. Explain to me what occurred
in that two-hour meeting.

A. Well, first of all, I'd already
reviewed all of these records that you see
here, and I went over her psychiatric
history, I went over what she understood to
have happened surrounding the allegations that
she and her husband are making against the
Palmetto Lowcountry facility. I went over
her personal history, medical history, family
history, her ability to comply with treatment
and all of her psychiatric history surrounding
that, what her psychiatric history was before
this incident in 2002 and what her
psychiatric history has been like since the
incident in 2002.

Q. What is your understanding of why
you were asked to evaluate her? My
understanding is that you're going to limit

your opinions to what the standard of care 1is

62




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Thomas Victor Martin, M.D. July 16, 2008

46

for admitting and treating a patient like
this, but what was the purpose of the
evaluation?

A. The purpose was to uncderstand from
her whether or not she suffered any.perhaps
unnecessary aftereffects from her treatment at
the Palmetto Lowcountry facility primarily

surrounding her lithium toxicity.

0. And do you have an opinion on that
issue?

A Yes, I do.

Q. What is your opinion?

A. It appears —-- well, 1it"s a
two-part opinion. The first parit 1is, 1t

appeared that the history gathered from the
facility on her admission there while being
admitted, it appeared to be emergently, failed
to do a complete evaluation of her metabolic
state. They knew that she was teking

lithium. They also knew that she was
confused, disoriented, suffered from thought
blocking, essentially was an unreliable
historian. However, they réstarted her, or
they thought they restarted her on lithium to

help stabilize her bipolar mood disorder and
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she developed lithium toxicity which was not
even checked until it was, apparently, her
date of discharge some six days later.
However, she had already developed the
toxicity and due to the other medications
that she was also prescribed, to include
Tranxene and Tenbrmin for anxiety and headache
respectfully, some of those symptoms of
lithium toxicity were further masked.

The second issue 1s that since
this time, she has found it very difficult to
even seek psychiatric treatment. She has, at
least in August of 2007, held onto her
relationship with Dr. Robbins, who is her
outpatient psychiatrist, but yet even with him
she and her husband both state that she's
very reluctant to reveal any difficulties,
from a psychiatric perspective, cﬁanges in
mood. She is, I think fair to say, deathly
fearful of reporting any decompensation in her
mental status for fear that she will be
admitted again to a psychiatric facility as
an inpatient.

And the treatment which she reports

was frightening, difficult to remember;
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however, what she does remember was
horrifying. My concern on that issue is that
she will be very reluctant to be honest with
treatment and therefore she will not be
compliant with treatment or recommendations in
treatment because of the incident.

Q. Are there any other opinions that
you'vé formulated based on your review of the

medical records and your evaluation of Ms.

Murphy?
A. I think those are the basic ones.
0. Have you reviewed any medical

records in this stack in front of us that
supports the contention that she is reluctant
to either seek psychiatric care or follow the
recommendations of her psychiatric care
providers? Is theré anything in these
documents that supports that?

A No.

Q. That's all based onvher subjective
comments to you during the evaluation?

A.  Yes, and her husband's.

0. And her husband's. Okavy. Did you
find Ms. Murphy to be truthful during your

evaluation?
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previous hospitalizations. She was very
suicidal in previous ones with a clear, solid
plan of how to kill herself with her
husband's service revolver. I didn't get the
impression that -- from the summaries that I
read from Palmetto Lowcountry that sﬁe was
guite that clear. In fact, they argued to
the contrary, that she was quite disoriented
and confused, and so -- they also thought she
was suicidal, they also thought she overdosed
on medication, and they also thought that Her
mood was unstable. So she could have been
all those things. She may have said all those
things.

Q. Did you find any instances in your
review of the medical records where Ms.
Murphy gave false or misleading information to
her care providers?

A I didn't notice that anywhere.

Q. In terms of her diagnosis, it's my
understanding she carries a diagnosis of
bipolar -- is it mood disorder, or how would
you describe 1it?

A. Well, it's -- she has a bipolar

disorder. She has what used to be called a
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manic depressive disorder. She has at least
a mania and she also has a very severe
depression. And I covered both of those
polarities with her and she met t@e criteria
for both of those polarities, and it was
consistent with what had been reported 1in
pre&ibﬁs bsychiatfic documents{

Q. And those are conditions that she's
had since her late 20s?

A. That's correct.

Q. In your opinion, are those
conditions that she's going to have for the
rest of her life?

A. Yes.

Q. She's going to require treatment
for those -- both of those pioblems for the
rest of her life?

A. .That‘s correct.

Q. When you say she met the criteria
for the bipolar disorder, what specific
criteria did you note that she met?

A Okay. For mania that would be
needless -- no need for sleep, hypervigilance
hyperactive, hyperenergetic, exercises poor

judgment, very impulsive, often euphoric, can
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be irritable, reckless in their behavior.
For the depressive it would be very
melancholic, actively suicidal with a‘clear
plan and intent, difficulties with sleep, poor
appetite, loss of energy, just to name a few.

Q. And I think you told me that as
far as patients that carry these diagnoses
go, Tasha Murphy's case is severe?

A. Yes. I would say she has a
severe case that is difficult to treat.

Q. Is lithium a medication that's
widely used to treat these disorders?

A. Yes,’it is.

Q. Is it prescribed for depression and
mania, or one or the other?

A. It's primarily for mania. In
order to be diagnosed with bipolar disorder
you must have at least a period of mania.
And it is considered a mood stabilizer.

Q. Are there certain side effects
associated with the use of -- long-term use

of lithium?

A. Yes, there are.
Q. What are those?
A. Tremulousness.
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55
Q. Which is suffering tremors or
shaking?
A. Yes. Usually of the upper

extremities. That's where it's most easy to
recognize. It could be nausea. It could be
polydipsia, which means very thirsty and
drinks a lot of water, and therefore

polyuria, where they're often having to go to
the bathroom  THere could.be mental status
changes, feelings of anxiety, gastrointestinél
problems.

Q. What kinds of gastrointestinal
problems?

A. Cramping, sickness to the stomach,
nausea. Those types of things. Those are
perhaps the most common.

Q. Do you believe that it was

appropriate to have Ms. Murphy on lithium?

A She appeared to respond to it in.
the past. Lithium is a very toxic medication
that needs to be monitored closely. It was

perhaps one of the first mood stabilizers
found in the field of psyéhiatry and it's

proven to be'quite beneficial in people with

bipolar disorder, and she appeared to have
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responded to it appropriately in the past.

Q. By my reading of the records, she
had been on it since 1996. Is that
consistent with your understanding?

A, I don'tvrecall how long she'd been
on 1it. She'd beeﬁ on it, I belie&e, with
Dr. Robbins, and I believe she started seeing
him around 1997. I'm going by memory there,
but -- so it would be about the same amount
of time, I believe.

Q. In any event, she'd been on it
approximately six yéars at the time of this

incident, give or take?

A A number of years. I believe so,
yeah.
Q. And the dosage that she was on was

predominantly 1,200 milligrams a day?

A Yes.

Q. How wouid you characterize that
dosage? Is that a --

A. That's an average dose.

Q. An average dose. Would you expect
somebody who'd-been on 1,200 milligrams a day
for six years to start exhibiting scome of the

side effects from the long-term use of
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Murphy's admission to Palmetto Behavioral. What
is your understanding of what prompted her to
seek that admission? This is, again,
referring to November 19, 2002.

A. Well, she was going -- she was
suffering from a depressive condition énd, I
believe, the report was suicidal. She'd gone
to her previous facility that hospitalized her
before during 2002, which was MUSC, and for
whatever reason, they were unable to admit
her at that time and she was referred to
Palmetto Lowcountry. She was seen there, énd
according to the records, I saw several
reasons why she was admitted. One was that
she was suicidal. She was also severely
depressed. fhe discharge summary from that
admission stated that she'd also cdverdosed on
her medication, and also that she required
mood stabilization. So the big picture was
that she was 4in a biéolar crisis.

Q. Do you have an opinion as to how
it is that Ms. Murphy registered these toxic
readings on the lithium levels? How did she
get tola toxic level?

A. I don't know for certain. I do
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know that she received lithium on admission
to the Palmetto Lowcountry facility.

Q. After having reported to the
doctorsAthere that she hadn't taken her
medication for a week; 1is that right?

A. That i1s my understanding, yes.

Q. And that's a fact that was
consistently reported by not only Ms. Murphy

but also by her husband to the doctors and

nurses; 1is that correct?

A. He may have said the same thing
too

Q. And she was placed back on the

same dose that she'd been taking for the last
six plus years; 1is tﬁat right?

A. I believe she was placed on 600
milligrams twice a day.

Q. And that was the same dosage she'd
been on for at least a year or more?

A I believe so, yes.

Q. Do you believe 1t was appropriate
to put her back on the medication that she'd
been taking as prescribed by Dr. Robbins?

A. The way she was put on it, no.

I don't agree with the way she was put on
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it.
Q. Explain that to me.
A, This woman was foreign to this
facility. Most likely -- I .didn't see

anywhere in there that.they had any records.
They didn't mention that, having any recordé,
and the Roper facility that saw her on the
26th also said there were no records. So
this woman was foreién on this admission.
They described her as‘disoriented, confused,
thought blocking, which actually is a symptom
of psychotic illness, and it appeared that
they relied on her history all the same that
she had given, that she had stopped taking
her medications and had been noncompliant and
that she'd béen noncompliant in the past.

I'm sure it wasn't presented exactly like I
just presented it, but she was in a

disoriented and confused state. I believe

‘those were terms they used. And I believe

by the following day, which would have been
the 20th of November 2002, she was started on
600 milligrams twice a day of lithium.

Where I take issue is that I would

not have relied on this woman's history
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knowing that 1ithium -- and I have not used
lithium with patients for several years
because of this. Knowing how toxic lithium
can be and what a delicate médication it is,
even without knowing her history o6f toxicity
in the past, that I would be very wary of
even relying on her history'and that I would
check to see if she had any 1lithium in her
system at all. I believe that was
considered, but it was written in a fashion,
I believe, on November 20th to be drawn on
the 25th of November, and I can't explain the
thinking behind that at all.

Regardless, she proceeded with the
medication, and it may have been increased to
600/1,200. I can't remember exactly. But
anyway, she continued on the lithium regiﬁen.
aAnd also, I believe, she had some complaints
of anxiety and some headache. She was still
not a participant in any of the treatment
that they offered her, meaning an interactive
participant. Her anxiety, I believe, was
treated with a benzodiazapine called Tranxene
and her headacheé were treated with an

antihypertensive medicine called Tenormin.
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Those are very common medications for the
treatment of those particular ailments.
However, it may have been some of the early
symptoms of toxicity that was being treated
with those medications and not Jjust pdre
anxiety and not just a routine headache.

Q. Let me stop you there for a

second.
A Sure.
Q. You said may have been. Do you

hold an opinion to a reasonable degree of
medical certainty as torwhether or not she

was really having anxiety or headaches
independent of the lithium toxicity or whether
those symptoms were, in fact, due to

toxicity?

A Actually, I believe I gained that
from the doctor's order where you have to say
what the Tenormin was for and it says
headaches. You're not supposed to give it
unless they have a headache or a complaint of
headache, and that's how she got it.

Q. I guess my question was really
directed towards the cauée of those headaches.

Are you able to say to a reasonable degree
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know. I have no idea whether or not she --
she did not know if she had actually really
taken any lithium. That's what she had told
me, she had not known whether or not she had
really taken 1it. She knew that by report,
like her husband was sitting right there and
said that she had stopped taking her lithium,
according to her.

Q. Well, you've got the benefit of
looking at this thing in hindsight now. Do
you have an opinion as to whether she had
been taking lithium and, in fact, gave the
doctors misleading information, whether
intentional or unintentional?

A. I would have to say more yes, and
the reason for that is because the rest of
her laboratory values looked like she was
pretty healthy, meaning renal function, for
example, and thyroid function appeared to be
healthy. And the renal function would have
disposed of the lithium so she probably came
in with lithium onboard and more was added.
Now, whether she intentionally overdosed on
lithium before she came in, I have no idea.

If she had overdosed on lithium, either
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things that she had éoing on physically'in
terms of her infection that she had and was
being treated for? Do you think that had
anything to do with the lithium levels in

this case?

‘A Oh. The urinary tract infection?

0. Right.

A. I don't know that that would have
anything to do with the case. It doesn't --
I mean it's -- I know what a urinary tract

infection is and I know some treatments for

it and use of antibiotics, which it sounds

87

like they gave the right ones, the ones that

I've given in the past, but I don't know
what that would have to do with the lithium
level. |

Q. What other explanations are there
for her becoming toxic other than coming in
the facility with lithium onboard already?

A; Well, if I'd noticed oﬁ her
admission labs that her kidney function was

significantly impaired, I would expect them

not to give her lithium based on that because

she wouldn't have been able to excrete it.

As I recall, it was fine.
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that she was dehydrated and I don't know if
they -- I know somebody wrote that down
because I read it, but you always have to
give them something to drink. And when'I've
had patients that do that, I measure their
looﬁing level a little bit more frequently
because they may be diluting it and washing
it out.

Q. If she's dehydrated, could that
explain kind of the false high that we were
talking about earlier in the reading?

A. It could. It could, but I -- I
wouldn't know a hundred percent on that. I
would have to ask a tox;cologist on that.

0. And as I understand it, she went
from Palmetto to Roper Hospital and received

treatment there for a period of several days?

A. She was transferred, I believe, in
the middle of the morning. It's not clear
from the records when she was transferred. I

may have had a hard time reading it, but I
believe she left in the middle of -- 1like

the wee hours of the morning, after midnight,

‘but the dates and the times on the doctor's

orders in the Palmetto record often don't
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have times. They just have datesﬂ There's
supposed to be a time underneath those, so
I'm not exactly sure when she was dischargea
to St. Francis Roper on the 26th; I believe
she got in there maybe after midnight. It's
hard for me to tell.

Q. And what's the treatment that's

-used to reverse the toxic effects of lithium?

A. Well, they'll give them a saline
bolus. They're going to try to rehydrate
somebody. Often if they're not sure 1if --
how i1t was taken, they may even use activated
charcoal, which is an absorption device, to
absorb toxins that have been ingested orally.
If it's a point of 5.0 lithium level, they
will ~-- that's, I believe, the cutoff where
you need to go for hemodialysis/ which is
what people use in kidney failurs, in order
to cleanse the blood because that's a serious
téxic dose of lithium.

0. And in terms of the treatment that
Ms. Murphy received, how would you
characterize that?

A. She received all those things

except for the hemodialysis, but it was
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entertained at Roper.

Q. Do you believe the physicians at
Roper were successful in returning her back
to a normal hydrated state?

A, Yes. And they did serial lithium
checks to make sure the lithium level waé
coming down, and it was.

Q. Does the fact that it came down
pretty guickly have an effect on your
opinions in this case?

A. Well, I assume by looking at her
lab function that her renal system was still
intact, and that would indicate that it
appears to at least be functioning.

Q. Is it generally true that an acute
lithium toxicity does not involve or result
in any permanent damage?

A, Oh, certainly. It doesn't -- one
does not equal the other.

Q. In this particular case, do you
believe or plan to offer any opinions as to
whether Ms. Murphy suffered any physical
damage beyond her hospitalization to reverse
the effects of the lithium?

A. No, I'm not offering any opinion
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on that.

0. So in terms of how this incident
may have affected her, your only opinion‘is
there's a possibility she may be more

reluctant to seek additional psychiatric care?

A. Yes. She's already a revolving
door patient. That actually predates the
Palmetto admission. Bipolar disorder is

typically a relapsing illnéss, meaning that
it's cyclic, it keeps coming back. It's not
one where, Boy, I'm glad I got over that.

It always has to be monitored. it always

has to be, I would say, 99 percent of the
time medically, meaning medicinally, treated,
and the levels, 1f they're on medications
that require levels like lithium, they have
to be monitored closely. In her case --
historically they have to be monitored very
closely if on lithium, and in her case, she
needs to be able to have an alliance with a
psychiatrist who can intervene early so she
doesn't decompensate to a point of where she
could be harmful to herself or others. My
concern is that she's going to be less likely

to do that.
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Q. But at this point, we don't have
any evidence to that effect?

A. I don't know of any. That is
correct. That's actually from her perspective
to me.

Q. Understood. You've had the
opportunity to read Dr. Robbins' records since
this incident, so from 2002 to 2007, a period
of four and a half to five years. Do you
believe that she received appropriate care
during that time period?

A Yes. She was not restarted on
lithium, which I think was absolutely correct.
She had actually also been managed in the
past, before the Palmetto hospitalization, with
ECT, and that was restarted as well, and
that's also an appropriate -- I've done a 1lot
of ECT in the 19%0s, and that 1is also an
appropriate treatment for people who have had
difficulty with major mood or psychotic

illness.

Q. And that's the electroshock
therapy?

A Electroconvulsive therapy. That's

correct.
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appropriate for outpatient. Stable meaning
she was on maintenance management. Now, I
don't know if she'll ever be on -- what I

would call a maintenance patient, meaning that
she's essentially stabilized and doesn't have
fluctuatiQn§ in mqod. I would say she still
has béufgﬁOf‘depression that are significant.
I mean, that's one reason why they wanted to
keep going with the ECT, both elevation as
well as depressed moods. So her being

totally stabilized, no. I have very
stabilized bipolar patients and she's nothing
like them.

Q. Maybe my guestion was poorly worded
or the choice of words was wrong. Would you
say that the reason you don't classify her as
Stablé is due to the severity of her disease?

A. Yeah, I éuess that's why I would
say that.

Q. "And I guess what I intended to ask
you 1s, is she back to baseline, where she
was before this incident?

A . Well, she's -- when she saw me in
August she was more reclusive. She was

having more of the neurovegetative symptoms of
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depression. She didn't call them depression,
but she wouldn't come out of her house much.
She's not socializing much anymore. She's
more withdrawn, not very conversive. I spent
a while with her. Usually I can get a lot

of history in just a half hour or 45

minutes. I could have gone on for hours
trying to help her become more comfortable.
Which I would imagine Dr. Robbins has done
over years now, but me being new to her, I
think there's a whole lot of things that she
won't talk about. That's part of my concern
in terms of some of the repercussions of her
experience at Palmetto. But do I feel that
she's got it all out and she's on cruise
control now? No, not even close. I doubt

if she ever will be somebody like that.

Q. And I didn't mean that she wasn't
suffering from the disease anymore. I just
meant back to baseline where she was before
the incident. It's my understanding that she's

had a 1ot of these same things that you're
talking about now before this hospitalization

in November of 2002. And I know 1t's kind

of an up and down --
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A. That's true.
Q. -- pattern with these patients.
Is she back to where she was before this
hospitalization, I guess, 1is what I'm asking.
A. Well, éccording to her and her
husband, she's not as social as she used to
be before. She used to be better
functioning. Maybe thaf's what vou're asking,

is what's her functioning like now. Her

activities of daily living are now suboptimal

to what she was before she went in. She
doesn't come out now. Again, in August.
After that I don't know. But she was more

-- she was more shut in now, and that was
part of my concern, that she would not‘go
back to treatment, and definitely not go back
for hospitalization. Which might not be an
unusual thing in her -- and her illness is
recurrent or what I call revolving door
hospitalizations because that's not unusual in
some severe cases. But now, she is -- her
activities of daily living, when I saw her,
were more impaired than before she had gone
in, when she was more stable;

Q. Based on what the Murphys have
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Q. But it's not reflected that she's
ever said that to her physician, correct?

A No. That's just what she's told

0. Did she understand what your role
was in this case, that you were going to be
a testifying expert for her in the lawsuit?

A. Yeah, I think she understood what
I was trying to evaluate in her case.

Whether or not I was going to testify or
even do this deposition, I never discussed
that with her.

0. I want to make sure I'm clear
because I'm not sure I completely understand.
As far as the cause of her desire to be more
shut in, are you able to say to a reasonable
degree of medical certainty whether it was
due to this incident versus a progression or
a natural evolution of her depressive
disorder?

A. Well, I'm going to say it's a
combination of both. Depression -- you're
right. It does have elements of reclusiveness,
asocial behavior, but also there's an

identifiable factor that she, in her state of
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mind, 1in August of 2007, has identified that
I'm afraid to actually go to my doctor to
tell him -- and this 1is the one that she
likes -- that I'm actually doing opoorly
because I'm afraid he's going to admit me.
And yes, I think that_that does have
something to do with the Palmetto incident

because she directly relates it to that.

Q. Is that a paranoia of sorts?
A. No. It's fact.
Q. I mean, her fear of going back to

see a physician or open up to a physician,
you wouldn't classify that as that a
paranoia?

A. Paranoia really would be a
psychotic -- not based in fact or reality.
She had an uncomfortable experience somewhere
based on a decompensation in her mental
condition and she doesn't want to repeat it.

Q. Right. But she's never had an
uncomfortable expe;ience with Dr. Robbins, that
you'revaware of, has she?

A . Not that I'm aware of, no.

Q. So there's no reason for her to be

scared to go back to see him or open up and
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time to think. With regard to my client, Dr.
Lopez, do you have any opinions about whether
he violated the standard of care? I don't
think I asked you that guestion point blank
vet.

A I believe he should have drawn a
lithium level on admission and I believe that
that is essentially the biggest problem in
Ms. Murphy's case, because everything that

followed after that, as you've gone through
very nicely, was methodically executed except
for the fact that she was wasn't getting very
much better and they had actually totally
missed that she was lithium toxic. So yes, a
lithium level, along with the rest of the

labs that were drawn, should have been done

on admission, and that was not done.

Q. Do you believe the failure to do
that was a violation of the standard of care
for a psychiatrist?

A. Yes, I do.

0. Is that the only violation of

standard of care that you believe Dr. Lopez
committed in this case?

A Yes, because if everything else was
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finé -- 1f it was fine, her lithium level
was fine, I think that the course of her
care at Palmetto seemed to have been
appropriate.
Q. bo you believe that any of the
other physicians involved inﬁMs. Murphy's care

violated the standard of care?

A. No. I haven't noticed anything.

Q. We've been using the téerm standard
of care. What do you understand that to
mean?

A. That what is accepted in my field

of practice of general psychiatry in the
treatment of a bipolar individual who has
decompensated, Qho has been known to be

taking psychotropic medications and can be
actively suicidal, who presents in a deranged,
confused, potentially psychotic manner, that a

complete metabolic workup to include toxic =--

in fact, if you want my honest -- total

honest opinioh, I would have run a drug
screen on her too, but I wasn't going to
make a big deal out of that, to find out why
there is a change in mental status as

dramatic as hers. Knowing that she was on
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lithium, that should have been drawn
immediately and followed throughout her
hospital stay. They did have a follow-up
that would be five days later, 1like we talked
about earlier, of a lithium level, but the
original baseline was never checked. And so
that would have been the standard of care of
assessment and treatment.

Q. Do you believe it was negligent
for any of the subsequent physicians not to
order a baseline?

A . No. Having been one of those
follow-up physicians as well as a primary
physician on an inpatient unit, you generally
have faith in the primary physician who's
done the complete evaluatioh as the broadest
scope to have passed on any concerns that may
have been needed to be examined further to
follow-up physicians who might cover. I
think that's who you're referring to, like a
weékend staff or whatever;

Q. Right.

A. That I would not have presumed
that other people would have to reinvent the

wheel, reassess and do what should have been
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done on admission. So no, I'm not citing
that anybody else should have gone back and
reexamined whether or not the primary
psychiatrist had done all the work he was
supposed to do.

Q. To what degree does a physician's
subjective obserVations, I guess, of a patient
play into the decision whether o7% not to
order a lithium level on a patient? In
other wofds, can you look at a patient,
observe their behaviors, list responses from
them and say, I think a lithium test is
warranted here or not warranted here, or 1is
it your.opinion that 1f somebody says, I've
been on lithium before, that 1t's mandated
that you check the lithium ;evel.no matter
what? Does that make sense?

A. | Yes, and the latter is the most
appropriate. I've been on lithium before in
the recent past. I've been nonccmpliant with
it; that's-all they need to hear. But would
anybody else notice anything? If you look at
her admission signature on day one when she
came in, she has a lithium tremor in her

signature. You can look at that and that is
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fhat time. Somebody who was very coherent
and said, I just went off my lithium. They
have absolutely no abnormal mental status
exam, they're not demonstrating anything
physical or mental that would make me
suspicious. of the history given, I would by
less likely to be aggressive with a lithium
level.

0. So if they come from another
facility,'if they appear coherent. Any other
exceptions?

AL And let's say I know them really
well too, so I would know their manﬁerisms, I
would know the way they think and I would
know whether or not I could trust them.

Q. Since we don't know what caused
her toxicity for sure, are you able to say
to a reasonable degree of medical certainty
that the failure to order that test caused
her to become toxic or resulted in her

toxicity?

A It resulted in them not seeing
that she was toxic, yes. It didn't cause
her -- I mean, the test had nothing to do
the toxicity. That's just how you measure
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whether or not there's.lithium in someone's
system. If they had measured the lithium on
day one and, let's say, 1t was zZero, as I
stated earlier, starting her on a lithium
regimen would be very appropriate.

And I would have done -- as they
would have suggested in their records, then I
would have waited four to five_days and found
out what the level is before I dispositioned
the person to make sure that they were at a
steady state and they were at a therapeutic
levei. The thing is, though, they did not
do that. And it didn't appear -- and I
believg'I'm being fairbabout this, is that .
she also didn't seem to be tuning up mentally
very well while she was there. She remained
reclusive, not a participant is what a lot of
the notes said, that she was not very
forthcoming and . although she would say,
I'm not hallucinating, I'm not suicidal, and
all those kinds of things, which are thé
right things to say if you want to get out,
it appeared that she still was not doing well
because she was shaky when she was going out

the door, which sounded like it iWwas
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definitely the 1lithium definitely causing her
problems. And so that was never picked up
until the last minute on discharge, and that
is not the standard of care that you should
have in terms of lithium. You don't £f£ind
out what the lithium levei is for the first
time when you're sending them out the door.

Q. Do you agree it's possible that
even if you had checked the lithium level on
admission that she still could have become
toxic during the hospitalization?

A. Oh, I'm sure there's a possibility.
I mean, let's say her kidneys shut down.
That would have made her toxic. But I
looked at the Roper -- now, they didn't know
that because they didn't do any labs in that
area on her way out. Roper did, and her
kidney function was fine.

Q. In the situations where you said
it was okay not to check the lithium level,
that is 1f you knew the patient well, if
they were coming from another facility or it
they were coherent, do you believe it's
permissible and complies with the standard of

care to start them back on their pre-incident
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dosage of lithium?
A I actually start them off on a
starting dose of lithium. I dori't just start
them off on a therapeutic -- dose of lithium

which might be therapeutic.

Q. I understaﬁd what your personal
practice is, but 1is it within accepted
standards in your field to start them back on
their normal dose?

A. No. You would start them back up
like I do, yeah, beécause it takes a body a
while to get used to that level of lithiﬁm
and you can have a lot of side effects in
the patients. They'1ll quit their medicine
when they have those side effects. And so you
would start them off the way -- my practice
is based on not only experience but also what
I've been told is the safest way to do it
and administer lithium, and that would be to
start out slow. Especially if they're new to
lithium, again.

Q. But if they've been on it for six
vyears, does that matter?

A. No. Once that's out of their body

-- you could drink a case a day and be an
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A. Now, here are the two -- and I'm
not a handwriting expert so I can't tell vyou,
but here are the two orders that are -- both
are untimed. Well, if that one's a time, I
can't tell what it is, but here's 11/20/02 in
the doctor's orders, and it says: Check --
and for .some reasoﬁ they crossed that out
like that -- lithium on 11/25, Monday.
Whatever that 1is.

And then the next time I see

anything about lithium 1is on the 25th, and

that says: Lithium level. I don't know why
they wrote 1t twice. And theré's no time on
that one either. I can see an LPN took off
the order, but I don't know whose -- I
didn't compare signatures. I didn't feel

that's what I was supposed to be doing.

Q. Okavy.
A. So whoever those people are.
Q. Give me just a second. I think

I'm done.
(Off-the-record conference.)
BY MR. SMYTH:
Q. When, in your mind, did Ms. Murphy

first exhibit symptoms of being toxic?
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A. Well; from looking at her whole
hospital céurse, again, as a Monday morning
quarterback, she looked like she could have
been toxic the entire time. I would have
bet drug -- drug intoxication, whether it be
lithium or any other types of drug of abuse,
for a patient I don't know anything about
should have been in the differential.

Q. And you base the fact -- or that
opinion that she could have been toxic the
whole time on what symptoms?

A. Her preséntation of severe mental
"status changes that were pretty consistent
with what little she could recall, what her
husband could recall and what other people
had seen at the Palmetto facility.

0. Do you know who the om-call
rhysician was?

A. For the weekend?

Q. No. Who originally took the

admission call for Ms. Murphy.

A, Oh. No, I do not know that.
Q. I think those are all my
questions. Do you have or could we get a

copy of your report and attach it as an
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‘sitting hére today; is. that correct?

A I take one of the Ativan in the morning tife.

Q Ckay. Do these medications affect your ability

to give youxr dépqsitidﬂ today?

.8 No...

Q  ©Okay. Do any of these medications affect your

A No.
Q Do: any of ‘them affect your .ability to

understand my ‘questions and give mé truthful znswers to

my questions, to the best 6f your ability?

A No.

Q Have you Had an -opportunity to méet: with your

counsel before your deposition today?

A Yes.

0 Is there any reason, that you can think of,

‘that today is riot a;goodiday for you to.g;ve'yqur

-deposgition?

A No.

Q Okay. Could you please state your full name
for thé record. ”

A ‘Tasha Lynn Murphy.

Q  And, Ms. Murphy, what's your date of birth?
A 11/19/67.
Q

And whére wére: you. born?
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Q Okay. How often did your husband come visit
you?

A Every couple: of days.

Q Okay. When he came every ¢ouple of days, how

long would he stay?

A I don't remember.

Q Where did you visit with him? ‘Was there a
visiting room or a conference room?

A It was jﬁst open, in that open area.

Q And did he sit.and talk to you?

A Yes.

0 When was the last time that he came to visit
before you were transferred from the facility on November
25th?

A I don't remember.

0 Okay. Do you remember anything about being
transferred from Palmetto té St. Francis?

A I remember taking the ambulance.

Q Okay. Were you consciocus in the ambulance,

were you awake and talking?

A Yes.

Q Did you talk to the ambulance drivers and the
EMTs?

A As far as I remember.

Q Okay. Did you voice any concérris to the staff
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Q Do you remember &r do you have any knowledge,
as we sit here today, of any ®f your’physici§ns:méking
any ceriticisms: of Palmetto Behavioral Health?
A Not that I remenmber.

Q 'Okayp Meanlng no phy81c1ans ever told you they

did @anything wrong or that they caused your lithium

overdose.

A No.

Q  okay. What are your criticisms of Palmetfo
Behavioral Health?

A I just think that they should of did a blood

‘tést, when I first céme into: the hospital, instead. of

waiting.

Q Okay. Anything else?
A That!'s it.
Q  Talk to me about. your stay at St. Francis. How

long were you admitted into St. Francis after you 1éft

Palmetto Behavioral Health? How long did you stay' there?

A As far as I remember, @ couple of weeks,

Q  And what kinds Sf treatments did you. get while

you were there?

A I don't Tremember.
Q Do you have any ongoing problems today from
what you believe was a Yithium overdoge when you were at

Palmetto: Behavioral Health?
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A Yes, sir.

Q You testified earliér that you had never
attempted suicdide.

A No, sir.

Q Have you ever taken an overddse of any sort’
wi;h,any medications?

A No, sir.

Q In other words, even if it wasn't necessarily
an attempt at suicide, hdve you ever ‘takeh more than what
was prescribed for any reason?

A No, sir.

Q You made some reference in your earlier

testimony to memory problems.

A Yes, sir.

Q Can you elaborate on that.

A 1 hHave memory loss from the ECT.

Q Is it short-term or long-term memory?

A Short-term.

Q Ckay. And you know the difference between
that?

A Yes, sir.

Q Can you describe for me, then, an example of

short-term memoxry loss.
A Uh, forgetting simple things, like on how to

get. here today, even though I've been here I don't know
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how many times. Forget things when I go' to the grocery
store.

Q .Okay. And getting here, would that be

'forgetting where, in other words: yow were forggbtipg

where you were going and why you were ‘going there?

A No. I remembered why I was coming here, but I

didn*t remetiber how to geét here.

Q Okay. And forgetting things at the grocery
store is another example. Can you think of Ary-others?
As. far as your'lohg—térm memory - -

A It had some: effects anmy lQn9atermfmemor¥a,as

far’as;my‘kids‘bringing up things that happeried in the

past and I don't remember them.

Q That may just be a trick that kids play. :Can
you, remember your wedding to your husband?

A Yes, |

Q And events and things like that, yow remember
those fine.

A Major events.

Q Okay. Have you ever had that memory condition
assessed?

A NG.

Q Sinceé you moved here from Tennessee, you
described a couple of those: jobs, dgpmatoiogistsk and so

forth. The-longestrdurationijobyYOu:éVeffhad,fWéSftHét
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No, sir.

To your knowledge was the store profitable?

¥ o0 P

I'm not sure.

Q Okay. You said you didn't get -anything when

‘the store was sold.

A ° N6, sir.

Q Why did you sell the store inm 2004°?

A Because I was unable to riin the store, and
Steve had a job already, and it was hard for him to do
both.

Q Okay. What is it about your condition right
now that. prevents you from working?

A The ECT that I go to every four weeks affects
my memory. l

Q That's what I waé going to ask you. Is it the
fact that you have to go to the appointments regularly or
the side effects of the memory loss? |

A The side effects of the memory loss.

Q So other than that. you don't have anythinc that

-would prevent you from working.

a No, sir.
Q You were also asked a question about prior
arrests. I saw a note in Dr. Rcbbins' chart that seemed

to indicate that you were charged with selling something

at the convenience store to underaged kids, either

- RAY SWARTZ & ASSOCIATES v
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