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'vISSUE.pRESENTED B
' fDid.t,h;c\;P”C_R Cou_n‘ err in finding that trial‘couns',’lél provided veffecti've éssisganéé of ounsél
where tﬁal'¢ouhsel erroneously advised Petitibne_f tﬁat hé: Wo{ilc‘ll ﬁqt l;e f‘:ligi_bl.ev for ;tmar}d_at(?ry lli.fe“ |
withbui parole _‘sén'tence‘u.n'devr SC COde : Ann§ A1‘7v_2‘5£,.-4'5v 1f éénvicted at trlal becauée defenée

counsel erreneously advised Petitioner that his prior coﬁviéﬁon-‘ for false imprisdnrhent’in Georgia

would not qualify as a predicate violént crime in-South Carolina?



" STATEMENT -

N~ PR
-

On July 28, 2008, Deon Can'nick 'wa'sfan eighteen-year old drug ‘dealer and gang member-
’ )
living in Beaufort County App 311 1 5-12; App 312 ll 5 l6 App 323 l 24 App 324,1.1;

App. 331, ll l 5 App 359 11.6- 8 App 747 L. 15 o1 Deon who was hlgh‘from smokmg :
' maruuana cla1med that Pet1t1oner and another man amved at hlS apartment on that day App 3 14 .
1. 16-19; App 354 11. 7-10. Accordmg to Deon Pet1t1oner and the other man wanted to see Deon s

- brother, Deverol Canmck who was also a drug dealer and a member \for the Gangsta D1sc1ples

~ App. 314,1.25 - App. 315, L 10; App. 342,11 14°16; App 352 11 13- 15 App. 353, 11. 19-20; App.

564 1I. 3 5 App 578 ll 3-13. Deon retneved Deverol from 1ns1de the home. App.. 315 1L11-23;"

»App 564 ll 3 5 Deverol went outs1de wh1le Deon stayed 1n51de App 316 L. 1- 5 App 564, 11.
614, | | |

Accordmg to Deverol the men asked if he wanted some., p1lls and when he reﬁJsed one of .

the men pulled out a bag of cocaine. App 565 ll 13-24. Deverol refused the cocaine as well. o

N : App. 566 ll 2 4 Next, accordmg to Deverol the mei pushed h1m back into the house App 566,

11, 18-19.

Deon cla1med he heard a noise, so hé went downsta1rs to 1nvest1gate App 316, 1L. 6 15

{
App 567,11. 9-12. When he. got downstalrs he saw two men w1th guns. App 317 1. 14 15." One

~ of'the men pomted the gun at h1m App 317 1L 15 16 App 567 1. 17- 20 Deon d1d not know th1s

man. . App. 317, ll 17-19. Nevertheless the an shot Deon. App 321, 11 12 17; App. 568, 11.23-

©24; App. 570, 1L, 13- 20

' In the apartment the pohce found multlple bags of maruuana mult1ple bags of cocaine,
““bundles of-hydrocodone,” a .32 caliber sem1automat1c pistol, a .45 cal1ber gun, & Rossi .38
special, a Ruger revolver, $1416 in cash, and “some marijuana blunts.” App. 475, 11. 3-22; App
514, 11. 3-6; App 634 11. 6-8; App 638, ll ll 20 App 639 11.°3-6; App 639 11. 9- l7 .

R
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Accordmg to Deon, the other man yvas Petltloner and he had a gun pomted at Deverol App
. 324, 11. 14 -17. Deon clalmed the umdentlﬁed man entered the apartment by gomg about mldway .
up the sta1rs but retreated out of the apartment because Deon s dog was standmg on the stairs. App
325 11..8-22. Then the men ran out51de App 325 ll 21 22 App.-569, 11. 4-5. . Deverol ran outs1de .
: after the men. App 326 11. 19 20 App 569 11 16 24 Deon “heard apow pow pow ” App 326, ;
1. 19-21. One of the men shot Deverol App 570 1. 25 = App 571 115 App 572 ll 22 24 .
Deverol could not 1dent1fy his’ shooter App 580 11 8 9: Shortly thereafter Deverol ran. back

. inside the apartment bleedmg App 327 1. 2 App 573 ll 3- 7

On September 25, 2008, the Beaufort County grand Jury 1nd1cted Petltroner for assault and» o

battery with intent to kill’ (ABWIK) (2008 GS 07- -2009), possessmn ofa Weapon durmg a Vlolent
- crime (2008-GS-07-1762); and burg_lary in the _frrst d_egree' (2008-GS_—07‘-17,61); _L’ater, on June.,25,
2009, the Beaufoft County grand Jury mdlcted Petitioner,for unla\yfui possession of a handgun 5
(2009-GS-07-1366). App. 1‘090-1097.‘ R R -
At some 'point prior to trial, the state offered to allow PetitiOner to enter a 'gui'lty plea in; -
‘ exchange for-d twenty—year sentence if Petrtloner testlﬁed agamst his ¢ co- defendant App 1011, 1.
17 23 App 1049 1. 15-22. Ultlmately, Petltloner reJected ‘the state’s offer. App. 1049 1. 23-25.
| ‘The -state- sefved: its notice of mtent to seek a 11fe w1thout parole sentence on September 1 | -

12009, App 1048 'L 9 18. The state sought a mandatory sentence of hfe without parole for .

Petrtroner allegmg hlS prlor record quahﬁed him asa rec1d1v1st App 1012, ll 8-13; App 1013 ll .

3-5. Accordmg to Petitioner, trral counsel Ian Deysach never adv1sed Petttloner regardmg the '

recidivist statute and whether _h1s prior conv1ctlon.qua11f1ed as a serious.or most serious c0ny1ctlon

in order to serve as a triggering offense for the statute. App. 1013;11. 6- 1.3? Trial counsel also_ fever



advrsed Pet1t10ner that the.hfe w1thout parole sentence was mandatory under the statute. App 1013,
| 1. 14-19. | |
In fact, .tnal counsel did not bel1eve that “under the law as, 1t exrsted th.en ? Pet1t1oner s prior
, Georg1a convrctlon would.count as a stnke. under the South Carolma rec1d1v1sm statute. - App o
1046, 11. 10 20 More spec1ﬁcally, he did }not beheve “a false 1mpr1sonment from Georg1a would
| ) trrgger would count as a most ser10us offense and therefore tngger the l1fe w1thout _parole
m.andatory sentencing.” App. 1046, ll.‘2,18720. ‘"fnal counsel “analyzed the elements of the offense”
and he did not “think that it should trig;ger life withOut parole'.;? 'App. 1046, 11. 22-24. Trial counsel
' claimed that he shared with Pet1t1oner hls “belief that the law d1dn t support the tnggermg of the life

w1thout parole ‘statute App 1047 ll 4 6. Tr1al counsel relled upon Hmton \A South Carolma,‘

Dept. of Probatlon Parole and Pardon Servrces 357 S C. 327 592 S. E 2d 335 (Ct. App 2004) to

arrive at h1s conclus1on App 1047 ll 4 12 Trral counsel explamed that in Hmton the appellate.
g court determmed that an out of state abduct1on case from Oh1o dldnt count as a pr10r v1olent

| offense'm dec1d1ng whether or 'not sOmeone is parole el1g1ble ” App 1047, ll- 8-12- He reasoned
' that if. “an abductlon from Oh10 doesn t, you know doesn t meet up w1th the krdnappmg in South

Carohna then I wouldn’t th1nk false 1mpnsonment would especrally when there isa kldnappmg in

: Georgra,\you know.” App 1047 ll 13 16 Tr1al counsel shared hlS reasomng wrth Petitioner that |
_-he “didn’t think that the law would support that re’sult ” App. 1047 ll 17-18.:

Trial counsel admltted this analys1s was “[e]xtremely, important” because of the range of

‘ sentencmg optlons w1thout the mvocat1on of the mandatory LWOP statute App 1047, 11. 19 -23.

' ~ Trial counsel candrdly admrtted it would have been 1mportant for Petrtloner “to. have an-answer to

"~ that question before cons1der1ng any plea offers 7 App 1049 1 10 14. However, Pet1t1oner made

l’llS dec151on to reject the- state ] plea offer based upon tr1al counsel’s adv1ce that his Georg1a'

N
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- convictionvfor' false irnpriSOnrnent would“no”t»‘ trigger,South Carolina’s recidiuist statute. | App.. 1050,
. 1;‘5 . o - .
On November 16-20, 2009 Petitioner stood trial before the Honorable Thomas W. Cooper | |
Jr and a Jury App 1. Ian Deysach represented ‘Petltlo'ner._‘ App. 1. Christopher_ J. Geier
represented Petitioner’s cofdefendant; Demetrius l’rice'; App. l. ' R Alexander Robinson and Robert
Ferguson represented the state. App."-"-ll At the start of the trial the prosecutor 1nd1cated that i .
Pet1t10ner was “facmg a mandatory :hfe w1thout parole [sentence] under the rec1d1v1st statute 17- 25-‘
[4]5 ? App 32 L. 20 22. Trial counsel responded that he 1ntended to challenge - later — whether'
, Petitloner was_“truly” “ehgible” fora hfe wrthout parole sentence under the statute. App'; 733, 1.22 :7*" |
Aps4l2 T L
The Jury found Petltioner gu1lty as charged‘ App 948 ll 5- 17 Durlng the sentencmg
hearmg, the state informed the Judge that he was askmg for a hfe sentence based upon section 17-»"
25 45 of the South Carohna Code App 958 ll 15 19 Specrﬁcally, the sohc1tor argued that
* Petitionet’s prior convrctlon for false 1mprisonment in Georgia quahﬁed as a predlcate offense, or a_
. “strike” und_er the statu_te.; App. 959, .ll.' 8-15. According” to the solicitor, the Georgia statute for
false imprison‘ment “match[ed] the elements of South Carollna s kldnapplng statute App. 959 1,
"815App96711o App.970,1.6.. ’
. Defense counsel countered that falseiimpnsonment could not act as a predlcate Vlolent

offense under South Carolma s recidivist’ offender statute App 963 1. 21 - App 964 1. 5. Relymg .

' ,' upon Hinton v. South Carolina Dept of Probatlon Parole and Pardon. SerV1ces 357 S.C. 327 592 -
-S. E2d 335 (Ct App 2004) defense counsel argued the - differences between Georgla s false :

1mpr1sonment and South Carohna s kidnapplng statute requlred the Judge to determme Petitioner’s

Durmg trlal the state 1ntroduced certiﬁed copies of Petrtloner S prior out- of-state conv1ct10ns
App 455,1.24 - App 546 1. 16. - :



‘ pr10r conv1ct10n for false 1rnprlsonment could not serve as a stnke aga1nst h1m App 964 L6 —- ,
‘ App >965 1. 16 Counsel noted that false 1rnpnsonment was pumshable by a rnaxnnum in ten years .
in Georgia. App. 966, 11'1'1l }4_—15., Couns_el summed up.hls_lv_argument: f‘[W]hlle there are act1ons that
: could.apply under both'the l{idnapplng andxfhe false lmpr'isonrnent statute, that: there are actions that
would conStitute a false impri'sonrn’entthat would not ,be 'k’idnappin.g here \in.South .Car'olina.”v App.
.966, ll 21 25 | |
' The tnal court d1sagreed with ° defensev“counsel’ and determ1ned that the Georgla false
: 1mpnsonment conV1ctlon could be used to enhance\ Petltloner s sentence as the equlvalent South :
"Carohna offense k1dnapp1ng, was a“ most serious. offense » App 971 1. 22 App. 972, 1. 8; App i
983 AL 2-20 The court d1d note that Georgla-s false 1mprrsonment statute was more narrowly -
drawn than South Carohna s kldnapplng statute wh1ch covered a wider range of conduct App
970 1 9 App 971 1. 22 | | | '
Based on thrs ruhng,. Petrtloner Awas sentenced to 11fe in prison pursuant to‘ sectlon 17-25 45:. B
. of the South Carollna Code for assault and battery w1th intent to k111 and burglary in the: ﬁrst degree . -‘ ‘
’App 983 1.22 - App 984 l 16 The judge sentenced h1m to five years 1mprlsonment for each of '
“the weapons charges App 983, “\1 22 App. 984 1. 16. He ordered the sentences to be served h
| Aconcurrently App 984 ll 17 19. S N . "/‘, o T "
On dlrect appeal Petltloner challenged the tnal court’s 1nterpretat10n of S.C. Code Ann. § |

17-25-45’s apphcatlon to hlS prior Georgla conv1ct10n for false 1mprrsonment Supp App 1- 12

- Ehzabeth Franklln-Best and Dayne Ph1lhps represented Pet1t1oner .on appeal Supp App l 12 ‘

,Supp App 38 Mark Farthrng represented the state: Supp App. 13-37. The state argued “the tr1al~ o

judge properly enhanced [Pet1t1oner] ] sentence under the recidivist offender statute because

[Petltloner]. s prior 'out-of-state 'false 1mpnsonment ‘conviction was the legal equ1va1ent of the



‘- statutory offense of kldnapplng in South Carohna App 22 Accordmg to the state the-elemeénts _

1

of the Georg1a offense of false 1mpnsonment equate 1o the most senous offense of k1dnapp1ng in

South Carolma and the recidivist statute requ1res that such an offense count as a prror conv1ct1on g

14

- for sentencmg purposes. App. 23 24 C1t1ng State V. Bemtsen 2958S.C. 52,367 S.E.2d 152 (1988),

J—

.the state explamed that South Carol1na s kldnappmg statute was “broad enough to 1nclude yet not .
require, proof of the elements const1tut1ng [common law] false 1mpnsonment . App. 24. The state
';concluded that followmg the enactment of the k1dnapp1ng statute “the cnme : of false 1mprlsonment " )
' was 1ncorporated as merely one of the' ways to comm1t the statutory offense of k1dnapp1ng in South
Carolma App 24 25 Thereafter the state detarled the ‘elements of Georgla s false 1mpnsonment
' ,,statute and k1dnapp1ng statute 1n a way that mrrrored the tr1al Judge S reasomng App 25 After
. comparlng the Georg1a statute and the South Carolma statute the state arrrved at the same
: . conclus1on as the tr1al Judge —.the Georgia conv1ct10n quallﬁed as a prior most serious offense 1np B
1 South: Carol1na App 26 | | |

j The South Carohna Supreme Court afﬁrmed Pet1t1oner s convrctlon and sentence 'in an B

unpubllshed op1n10n State V. S1muel 2012 MO 031 (S C. Sup Ct ﬁled July 25, 2012) Supp

" .App 38- 39 The Court held “the Georgra cr1me of false 1mpnsonment would be categonzed as the
most serious” offense of k1dnapp1ng under South Carolma law ”. App. 39 The Court- expla1ned. -
| : that under sect1on l7 25-45(A)(1)(b) of the South Carolma Code a sentence may be enhanced
where a defendant is’ conv1cted of a most serious " Sffense. and has either one or more prior |
. conyrct1ons for an out-of-'state offenselthat ‘would be class1f1ed as ‘a m0st serious offense- under thrs “
- section17-23 45(C;(1) & App 39 Thereafter the Court quoted the statutory prov1s1on in Georgla

: defrmng fal/se 1mpnsonment and ‘the statutory provrs1on for kldnappmg in South Carolma App 39 j

Based upon 1ts comparlson of the two statutes the Court determrned the Georg1a offense of false

~—



1mpnsonment was the equlvalent of South Carolma s kldnappmg offense App 39, ln llght of thls
’equlvalency, the Court: concluded that under the statute the trlal Judge d1d not err in sentencmg |
' Petitioner to lrfe unprrsonment App 39 |

On February 4, 2013 Petltloner ﬁled an appllcatlon for post convrctlon rehef (PCR)
‘App 986- 991 Subsequently, Petrtloner supplemented hlS appl1cat10n App 1001 1. 17 App
1002 l. 1. On October 20 2015 an ev1dent1ary hearmg was held before the Honorable Roger L.
: 'Crouch App 997. Scott W Lee represented ‘Petrtroner App 997 J. Rutledge Johnson
| represented the state. App 997 The PCR court demed Petmoner s apphcatron for PCR rellef in I
a written order of dlsmlssal ﬁled on February 8, 2016 App 1075 1083. . The court rejected |
A'Pet1t1oner s claim that counsel was meffect1ve for not properly adv1smg'h1m concemmg the‘- ‘
fapphcablhty of § l7 25-45’s mandatory hfe w1thout parole sentence App 1079 1080

: Rather the court concluded that Petltroner was. “fully aware that he W, facing life

_ Without parole if he was convicted ” .App 1079 Contrary to the undlsputed test1mony of

defense counsel ‘the court determmed that [Petrtroner] provrded no testrmony ‘that he relled on . .

Counsel’s adv1ce in reJectmg the plea offer from the State. Thrs ‘1s slmply a case of buyer.s-
’remorse As such, Counsel fulﬁlled hrs duty to render effectlve'- representation App 1080

PR

On February l 1, 2016, Pet1t1oner filed a Rule 59(e) motlon to alter or amend the order of :

d1sm1ssa1 App 1084- 1086 Pet1t10ner alleged that the court mcorrectly found that counsel had S

. properly advised Petltloner as to the mandatory applrcablllty of the life w1thout parole sentencmg"' ‘

.enhancement App 1084 1085 On June 29 2016 Judge Couch 1ssued an order denymg R

. / |
: Petltroner s Rule 59(e) motron App 1088 1089 o

Y

Petitioner served hlS notice of appeal on August 1 2016. Subsequently, Petltloner fileda - ..

petition for wr1t of certroran By an order dated October 30 2017 the Supreme Court -
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. STANDARD OF REVIEW

7
Recently, this Court clanﬁed the standard of review an appellate court rev1ew1ng a PCR‘

actlon must use when analyzmg cla1ms of 1neffect1ve assistance of counsel pursuant to Stnckland V.

| .Wa’shmgto 466 US. 668 688 (1984) Smalls-V‘ State 422 SC 174 180-'181 810 SE2d 836

839- 840 (201 8) Th1s Court explalned the “standard of review in PCR cases depends on the spec1ﬁc |

issue’ ra1sed on appeal Id at 180 810 S E2d at 839 The rev1ew1ng court will “defer to a PCR

- court’s fmdmgs of fact and wﬂl uphold them 1f there is ev1dence in the record to support them.” Id \
at 180 810 S. E. 2d at 839 However the appellate court w111 “w111 review questions of law de novo,
/

' w1th no deference to trral courts ” Id at 180- 181 In another recent case, this Court expla1ned the -

' appellate courts g1ve great deference to the factual ﬁndmgs of the PCR court and Wlll uphold them

if there is any ev1dence of probatlve value to support them.” Sellner v. State, 416 S.C. 606, 610,

N

' 787 S E 2d 525 527 (2016) Quest1ons of law are rev1ewed de novo,’ and the rev1ew1ng court

" must ¢ ‘reverse the PCR- court ] dec1s1on when 1t is. controlled by an error of law ” Id See also

Jam1son V. State 410 S.C. 456, 465, 765 SE2d 123, 127 (2014) Jordan V. State 406 SC 443

448, 752SE2d 538 540 (2013)



ARGUMENT *

"The Slxth Amendment to the Un1ted States Const1tutron guarantees cr1m1nal defendants the -

i rrght to the effect1ve ass1stance of counsel Strlckland v. Washlngton 466 U. S 668 (1984) The '

r1ght to the effectrve assistance of counsel extends to the plea bargalmng process Laﬂer V. Cooper

566 U.S. 156 162 (2012) Mlssourlv Frve 566 US 134 138 (2012) Padlllav Kentuﬁky 559

- US. 356, 373- 374 (2010); H1llv Lockhart, 474US 52, ‘57 59 (1985) udge V. Stat 301 sc

554, 471 S. E2d 146 (1996) overruled on other grounds bl Jackson v, State 342 S C. 95 535

S.E.2d 926 (2000) To prove, 1neffect1ve ass1stance ‘of counsel Petrtloner must- prove plea
counsel’s performance fell below an objectrve standard of reasonableness and but for counsel’ |
'errors there is a: reasonable probablllty that the result would have been dlfferent Strickland v. | ‘
Washmgton 466 U S 668 (1984) |

~ The South Carohna Supreme Courtheld “the - S1xth Amendment guarantee of effectlve :
assmtance of counsel“requlres that counsel accurately rnform a defendant to the’ extent poss1ble |

2

of the quallfyrng nature of a prlor offense for enhancement purposes

630 635, 675 S.E.2d 425 425 (2009) See also Roscoe V. State 345 S C 16 20 n.6, 546 S.E. 2d .

417 419 n.6 (2001) (explamlng the Court has cons1stently held a defendant must have a fullf
understandlng of the consequences of h1s plea and of the charges agalnst hlm”) [A]n accused |
- | is entitled to counsel’s cons1dered and reasonable Judgment ” Berry, 381 S. C at 635 675 S.E. 2d"-.
' at'427 ' [U]ncertamty concermng a potentlal legal challenge may well prov1de a defendant a.-~ |
- catalyst in plea negot1at10ns w1th the-state ” Id. | ,‘f[ ], defendant may choose to forgo a legal

. challenge and opt for what he con51ders a favorable plea arrangement ”? Id
. ' . ) .

1

Berryv Stat 381 S.C. .



In I:Lﬂer, the defendant initially expressed a willingness to accept a»-"plea offer in court,
but later rejected the offer basedv' upon.the‘ advice‘of couns'el.» 566 U.S., 161 Thereafter the":
A : : “
defendant was tried, fourid guilty, and sentenced to substantially more time than the plea offer
,would have prov1ded Id On appeal to the United States Supreme Court the parties agreed trial
’ | counsel s adv1ce w1th respect to the plea offer constltuted deﬁc1ent performance Id at 163 The
issue before the Supreme Court was how to .Ttpply Strlckland."s pre]udice test vvhere.ineffecnve‘
' as51stance resulted in rej ection of a plea offer and yet the defendant ‘was convicted after a. trral -
' ’Id .The Court held that 1n c1rcumstances such as, these a defendant must show that but for: the
ineffective advice, there is a reas’onable-probability that the plea offer vvould have beenJ preserited :
to the court, that the court ‘would.hiave‘ accepted its-ter"ms,‘ anAd that.the conviction or sentenc.e? or. _' ‘
i:both, under the offer-’s terms'vvould have been ‘l,ess,se_vere than un’der the judgment and bs'entenc:e' -
 that were in fact'imposed.ld. at 164 i | e “
| : Tummg to the question of an appropr1ate remedy; the Court cons1dered two scenarlos Inv
. the ﬁrst scenario where the defendant would have pled to the same charges as thedefendant was
conv1cted.after t_r1alv,l the 'court may .COnduct an evldentiary hearmg to _determme _‘whether the .
defendant has shO\vn ‘a r'easonable‘,"vp_robability_‘ that but for counsel":s.‘ errors, .he vvould have
g acceptedthe plea. If such a showiné is -made; the court.may _exer.ci‘se: di'screti.o;‘n. in determiriing' |
: “vvhether the' defendant sho_uld re'c‘e'i\’ve thevte‘r'm of ‘;‘imprisonment per thS offer&, the_s‘e‘ntenc‘e he -
:receivedat trial; or something in betvveen., I_d_ at 171. In.the "Second .scenarioin which
'resentencmg alone will not redress the- issue such as when the gu1lty plea offer vvas to counts

e 'less ser1ous than the ones for which the defendant was conv1cted after trial the proper remedy

may be to '-requlre- the prosecution to _exten'dx,the offer again. The judge can, then exer01se

[



discretion in deciding'.,yvhether to vacate the convictioﬁ.from-trial_ and‘ accept the plea or leaye the |
conv1ction undlsturbed Id at 171 172.. | :

The Supreme Court analyzed a 51m11ar issue in u The 1ssue ‘before the court was’
‘ whether the .constitutional right to effective as51stance of counsel extended to: negotlations and

. \
| cons1derations of plea offers that lapse or are rejected 566 U S at 138 The Court held that

defense counsel has a: duty to’ commumcate formal offers from the prosecutlon that may be\‘
' : _favorable to'the ac‘cused. & at 145. The Court recognized that “the plea-,bargainmg process is
. often in flux, yvith no clear 'standards or -,tirrielines andtw1th no judi.ci'al_isupervi‘sion' of the
discuss’ion's' hetWeen 'prosecution andjdefensel.v”‘f. 'In_d_.‘at 143\ -“Elurther, the Court recognized the
L preValence' of guilty pl'e’as in the crimina‘la Just1ce syster'ri,l noting__that “[nlinety-seven percent of
- federal convictions and ninety-four percent of ‘s‘tate‘conyi_,ctions'are the result of guiltypleas.” Id.
' -According to,the Court, “[t]he reality-is .that plea 'hargains have become ’so) central to the
- administration of ‘thecriminal justice system that v'defense counsel have responsibilities in the
‘.'plea bargam process' responsrbilltles’that must - be met to render the adequate a551stance of
‘counsel that the Sixth Amendment requires in the cr1m1nal process at critical stages.” Id. Based
_‘upon th1s reality, the Court declared that the negotiation',‘ of .a'plea “bargain, rather. than the
unfolding of a trial, is almost alwayS:the critical pomt for a‘defendant»:?’ Q at 1»44. E j:.. -
. The. Court further held _that-’to.;,show' \prejudice from counsel’s deficient pe‘rformance u
_where ‘.a‘él’ea_&ffer has lapsed.or"jbuéenlreje_Cted, 'deferidahts must d‘e_monstrate‘ a~.reasonable
probability they yvo’uld hhave accepted the ea.rlier plea offel'r.' In addition, defendants must show a
‘ reasonable prohability the plea offe'r would. have been entered without the tprdsecution canceling
it, or the trial court refusmg to accept 1t 1f they had. the authorlty to exercise that discretlon under

.state law In short the defendant must show a reasonable probab111ty that the end result of the

i
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criminal'_ process=would have bee'n": more. favorable by'reaso_n: of a plea to a‘less_er' charge or.'a ,
sentence of less priSon -tijrne. Q at 146-147 A reviewing court vrnust.mak"egs “ah objective |
assessment as to whether- or not‘ a particular -facl or,interv'e'rling circumstance would sufﬁce in
the nonnal course, to cause.prosecutorial w1thdrawalor Jud1c1al nonapproval of a plea bargaln
'lId at 147 Thus a PCR court- would concern itself, w1th facts or, c1rcumstances occurring after
“the plea offe_r that would likely result‘ in ‘its withdrawal, such as;a defendant obtaining ad_ditional )
charges while on bond a defe“ndant:.beingy-‘linhed to-o‘ther‘crirne"s,. or. additional(‘, aggravating' facts.
of the charged offense commg to light o L e
| llere the plea offeri was extended to Petltloner during tr1al counsel’s representation of

Petitioner andz trial counsel gave erroneous adv1ce‘caus1ng Pet1t1oner .to reject the plea'offer. -,This
erroneous adv1ce was clear during the sentencmg proceedlng and the PCR ev1dent1ary heanng
When the tr1al Judge 1ndicated he was ready t0 move to the sentenc1ng port1on of the tr1al defensei }
counsel moved to strike the state S notrce ‘of its 1ntent to’ seek LWOP based upon hlS opimon that
' Pet1t1oner s pnor convl_ctlon in Georgia for false 1mprisonment d1d not qualify a_s, a“ most serious
offense in South -'Car‘olina.‘ Further,‘counselj’is:erroneous advic:e was made clear during the PCR.
. evidentiary hearing ‘Vvhen he 'ekplained that he ‘b:e:lieved the Georgia conviction would not trigger the A
recidivist statute'_ andt_hat he 'advi‘sed Petitioner accordingly'during 'thekplea negotiations.

) Trial counsel based his erroneous Opinion" on H‘inton v. ‘So'uth Carolina Department of .

. ‘Probation Parole and Pardon Servrces 357 SC 327 592 SE2d 335 (Ct App. 2004) In Hinton |

- this Court con51dered whether Hinton S 1986 conv1ct10n for abduction in Oth was a v1olent ‘
crime” ‘as defined 1n‘section 16-1 60 of the South Carollna Code for purposes of parole ehgibility
: Hinton 357 SC at 331 592 SE2d at 337 338 More spec1ﬁcally, H1nton challenged the

o SCDPPPS s conclu51on that he was not e11g1ble for parole because of hlS pnor Oth conv1ct10n Id

b
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at 331,592 S.E.2d at .;538". ‘P,ursuant 'to the's:tatu‘te‘ a.person'who was»serving a sentence for a second‘ :
or subsequent conylct1on for a vv1olent crime as deﬁned in sect1on 16- 1 60 was not- ehgrble for -
parole Id. at 332 592 S E 2d at 338.- Sect1on 16 1- 60 l1sted the crimes the leg1slature deemed'
vrolent and mcluded a fmal clause that only those offenses spec1ﬁcally enumeratedwere to be-' '
cons1dered v1olent offenses Id Thus the. quest1on presented was whether the leg1slature' 1ntended |
‘the statute to exclude conv1ct1ons of other Junsdlctlons Id at 339 592 S. E 2d at 341 L
SCDPPPS argued that offenses from other ]unsd1ct10ns should apply as’ long as “the
. partlcular act1ons taken by the defendant wh1ch sat1sfy the elements of the cr1me in the other state ‘
would sat1sfy the elements of one of the enumerated cr1mes of sect1on 16 1 60 ? Id at 339 592 g
: S E 2d at 342 This Court refused to apply the “same elements test” to determme whether the Ohio .
' abductlon quahﬁed asa v1olent crime pursuant to South Carolma s statute, ﬁndmg no ev1dence that
such a test was the mtent of the leg1slature for thls partlcular statute Id at 339 592 S E.2d at 342
~ Spec1ﬁcally, thlS Court pomted to sect1on 17 25 45 the statute at issue 1n the present case, | to show
- that when the legrslature‘mtended the use”of ‘the “same elements test ’ the legrslature used certam
language to show 1ts mtent Id Ult1mately, th1s Court held the statute d1d not 1nclude out-of-state

convictions to determme parole el1g1b111ty Id

- Tr1al counsel’s rel1ance on Hmton was m1splaced and fell below reasonable profess1onal "

norms. As explamed Hmton dld not address the rec1d1v1st statute In fact Hmton drew a

kN

-d1st1nct1on between the rec1d1v1st statute and the statute at 1ssue in that case. When the Hmton Court o |

analyzed the elements of Oh1o ] abductlon statute and South Carolma S kldnappmg statute this ‘

-

’Court concluded “although some abduct1on conv1ct1ons may ﬁt within the elements of South'
Carolma s cod1ﬁcat1on of k1dnapp1ng, some abduct1on conv1ctrons mvar1ably w1ll not . Hmton
357 S C. at 339, 592 S E2d at 342 Relylng upon an - mapphcable case, trlal counsel not-
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surprisingly, .’ar'ri\éed‘ at the - ir’i‘corr(‘ec't"; cOnCl:i:l;iohf.\that‘ -I;eti‘"tic‘)'helr’fs' pripf _conviction .fo.r' faise
, _’imprisbnment Qduld not qualify .a's‘-aA prior .“mos't séribps” fo_ensé.,." Trial counsel advised Petitioner
. of such durmg fhe plea 'he%go:tiatid.ri‘s, gnd P%:lti'tion-'e‘r_ félied upbn’i,ﬁj.i,.al qqunsel’s'deﬁ;:i.enf gidvice in
depi;iing tol.reject the étate’s plea of‘férj.T | - | |
Petitionc; recciVéd tWo- maﬁdatdry.life séhtenées a fhiffy-yéaréent‘enbe and two five-year
se;ltences‘; Th'e Idiépari'tyl bétween tvhe,‘, tv‘\'/entj.l-ye.ar: ;enAtenbceﬁ; RﬁrSuaﬁtito the te'rms‘. of the plea |
agreément and the life- senfeﬂcés' Péfitibnér feééi_'veci 'al.oné :‘d‘e'monst:,r-atels pf_ejudice due to thé o
»‘sighiﬁ‘cant;disparity in the éenteﬁées. ThlS %’vas nota ‘ca-se‘w‘he"r‘é the plea 6ffef was.é\.me-r-e ﬁvq :
ye‘a’rs.lé‘s.sl than ‘the sentericé the defen‘ci‘aiﬁt actﬁally feceiv_;e;i. .Pe"t‘itiolnér must spend the rest of ﬁis
| life 1n prisbn, but had he be‘en ’.a‘Ware _tha_t;his prlor Coﬁv;ict‘i(.)n in "Genorg“ia )W(_)lulld v.qualify as a
. predicate foénsé fér éOuth Ca’ro‘lir‘la’s ,ré.cAidivist 'sfatute, he wQuid hiéyé‘accevptqd th‘é guilty plea.
* offer. . Petitioﬁer wasprejudlcedby ;r_ﬁigfcdurist?vl’,'s ‘:_c(ifc_ﬁcji-ent‘per_fiormanc'e as iliystrqted 'by'the

R sentence he received in comparison to the senteﬁce'offéred by the state.
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" CONCLUSION

Peti_tiQner‘resp‘eqtfu_lly féquesfs this Court to 're_vér'se.the'order:of the PCR court denying

Petitioner relief. Petitioner respecffully requeéts this Court order the state to re-offer the twenty-

~ year sentence in compliance with Lafler, supra.

, T Susan B. Hackett L
- Appellate Defender -

. ATTQRNEY FOR PETITIONER, L

This 4th day of March, 2019,
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