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STATEMENT OF THE CASE

This matter comes before the South Carolina Administrative Law Court (ALC or Court) upon the
request of Petitioner Trident Medical Center, LLC, d/b/a Trident Medical Center (Trident) tor a
contested case hearing to review the decision of the South Carolina Department of Health and
Environmental Control (DHEC or Department) granting a Certificate of Need (CON) to Roper St.
Francis Hospital - Berkeley, Inc., d/b/a Roper St. Francis Hospital — Berkeley (Roper-Berkeley)
for the addition of a new diagnostic cardiac catheterization lab' (Project) at its medical facility

which is under construction in Berkeley County and is scheduled to open in the fall of 2019.

! Diagnostic catheterization is a tool used in the treatment of heart disease whereby a thin tlexible tube is inserted into

a blood vessel in the arm or leg allowing a doctor to examine the heart and associated blood vessels. Sequesgcyssign 1
of The Application infra. f ! E D :

DEC 03 2018

SC ADMIN. LAW COURT




Prior to a hearmg on the mertts Petmoner ﬁled a Motron for Summary Judgment that was denled

by Order dated March 2 2017. The parttes thereatter conducted drscovery and prepared the matterr

B

fora hearmg The contested case was heard on July 24 and July 75 201 8.2

FINDlNGS OF FACT ‘

R L :, *Ah’y ) o

”Pursuant to Rule 25(C) of the Rules of Procedure for the Admrmstratlve Law Court (SCALC.'
_’Rules) the partles submrtted wr1tten st1pulat1ons of fact; Wthh are hereby adopted by the Court

o and set forth below SRR

Roper—Berkel y. ﬁled a Cemtlcate ot Need (CON) Appltcatlon on May 9, 2016 to
fconstruct a catheterlzatron laboratory and prov1de diagnostic cardrac catheterrzanon '
‘services at the Roper Berkeley Hospital under constr uctton 1n Berkeley County. The CON
Appllcatlon states that upon apptoval the dtagnostlc catheterlzatlon laboratory at Bon

Secours St. Francrs Xavrer Hospltal (Bon Secours) wrll be permanently closed

"“The apphcable South Carolma Health Plan (State Health Plan) is the Health Plan enacted :
S August 13, 2015 s .

Bv decrsron letter dated luly 25 201 6 DH EC approved the CON Applrcauon On August
17, 7016 Bon Secours notmed the Department that 1t permanently closed lts dtagnostrc '

' cardrac cathetenzatlon lab etfectrve August l 2016

Trrdent ttmelv llled a Request for Board Revrew wrth the DHEC Board that was demed' ’

'\Vlthout reviewon September ’71 70]6

Tr 1dent tunelv ttled ‘a contested case in the Admtmstratlve Law Court and 1s an attected

‘ person w1th standmg to challenge DHEC 5 dccnsron :

Chapter VlII of the State Health Plan is the Chapter addressmg cardrovascular care
fscrvrces Pages Vlll 4-and VIII-5 contam the Standards for establtshlng a new dtagnostrc
catheterrzatron laboratory Standards 1,:2, 3 and 4 apply to the LON Apphcatlon
Standards 5 and 6 do not apply the CON Appltcahon

'-l ‘/.e

2 Prior to the conteste(l case hearmg the pames mtonned the Coun they had agreed to lumt the i$sues betore the Court
as statéd i in the partles snpulatlon of tacts D g
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Standard 1 sets forth the'capacity for cardiac Catheterizati'on laboratories in South Caroli'n.a
based on the complexrty of the- servrces provrded Standard 2 sets forth the servrce area
for cardiac catheterlzatton laboratorles based on the’ complexrty of the servrces provided. .

Standard 3 sets forth the lnstorlcal utllrzatron threshold for approval ot anew dlagnostlcl

catheterlzatron laboratory ina- servrce ared. Standard 4 sets forth the minimum prOJected o -

utrhzatron for- approval of a new drag,nostrc catheterlzatron laboratory in a service area

The facrlrtles in the relevant servrce area w1th cardlac cathetenzatron laboratorles at the’

time. of the CON Appllcatlon s submrssron were, Trtdent Medrcal Center Roper Hospltal ‘

: Medlcal Umversrty of South Carolma and Bon Secours All of the cathetenzatron ‘

: 'laboratorres except Bon Secours were. comprehensrve catheterrzatron laboratorles In

47014 Bon Secours reported in its Joint Annual Report to DHEC that 4 dragnostrc:.

catheterlzatlon procedures had been pertormed in its cathetenzatlon lab ln 2015, Bon

s

“Secours reported in its Jomt Annual Report to DI—IEC that 7 drag,nostlc catheterrzatrons

-had been pertormed L :
. . & - . . . \ .
" The catheterrzatlon laboratorres at Tndent Roper Hosprtal and the: Medrcal University

b'ltlSty the hlstoncal ut1lrzat10n threshold under Standard 3. The pames dlspute ‘whether

the CON Appllcatlon sattsﬁes Standard 3 and therelore whether it complles w1th S C
- Code Ann. Regs 61- 15§8071 ' B “

. Initially, l“rldent challenged many aspects ot the CON Appllcatlon. but foretficiency ¢ and
judicial economy, 1t has decrded to, w1thdraw rts challenge to the CON Appllcauon m'-_,.'

A 'every 1espect with the excepnon of challengmg whether the CON Appllcatlon satlstles"
.o Standard 3. Tr1dent asserts that because the CON Appllcauon does not satrsty Standard 3,

the Appllcatlon does not comply with the State Health Plan and, as such, is’ not consrstent- ,

with the State Health Plan per Reg 6l 15 § 801 3 and S.C. Code Ann. § 44 7- 710(B)
Theretore Trident contends that DHEC erred in approvmg the CON Appllcatlon

~The partres recognize that Trrdent has wrthdrawn its challenges to the CON Apphcatronf ‘

“save .the challenge concernrng Standard 3, and while Trldent may not ag,ree w1th the .

tollowmg conclusrons the partles SO strpulate to ettectuate the contested case hearmg for

'purposes oflrmrtmg the 1ssues m dlspute L RS o S o,

‘. . *

(a) The CON Appl1catron satrshes Standard 4



(b)
()
-~ 802, ’7 of the Proyect Revrew Crlterra (PRC)
(d)
N (Accessrbthty) set forth in Sectlon 802 3 of the PRC

(e)

5.

. Reg 61- 15 is, apphcable to the CON Apphcatlon

'The CON Apphcanon sufﬁclently prOJects Commumty Need to satlsfy Sectton
The CON Apphcatron sufﬁcrently meets the requtrements for Drstrlbutlon‘

L
:The CON Apphcat1on estabhshes ﬁnancral feasrbtllty set forth in Sectton 802 15

and related ﬁnanmal secttons ot the PRC

4

The CON Appllcatton sutﬂcrently meets the requlrements of cost contamment set

s 'torth in Section 802 16 of the PRC

“(b)

'<i‘)"

"The CON Appltcatton w1ll not have an adverse etfect on other tacnltttes as deﬁned‘ -

by Sections 802.23 and 802, 24 of the PRC

Any addltlonal PRC apphcable to the CON Apphcatron have been satlshed w1th |
the exceptron of Section 802 1 whlch relates to the parttes dtSpute as to Standard_

3

Sectton 300 ot Reg 61 15 1s not apphcable to the CON Apphcatron

Dan Sulhvan is quahﬁed to testrty as-an expert w1tness pursuant to Rule 702 of the South o

Carolma Rules: of Ev1dence (SCRE) under the destgnanons of healthcare planmng and:

the%tateHealthPlan R R

Kathv Platt is qualmed to testtty as an e\pert wntness pursuant to Rule 702, bCRE under ‘

the deswnattons of healthcare plannmg and the State Health Plan.

n addltlon to these stlpulatrons of fact and havmg observed the w1tnesses and exhibits presented

proof upon the parttes I make these addmonal Fmdmgs of Fact by a preponderance of the' ‘

o ev1dence '

-

Charleston Pemnsula Bon Secouts m West Ashley Mount Pleasant Hospttal in, Mount Pleasant

v ~

at the hearmg and closely passed upon therr credtbthty, takmg mto consrderatlon the burden of"

Parties - -

» The Roper St Pranc1s Healthcare system consrsts ot tour hospltals Roper Hosprtal on the

) and Roper-Berkeley under constructton in Berkeley County At the time the CON Appltcatton was ,

l

a .



13, 7015

' filed 1n May 7016 Roper St Franms Healthcare had four (4) lrcensed cardlac catheterlzatlon

laboratorres three comprehenswe catheterlzatlon laboratorles at Roper Hospltal and one

dlagnostlc cathetenzatron laboratory at Bon Secours in West Ashley

Tndent is an- exrstmg provnder of cardrac catheterrzatlon services in Roper Berkeley S proposed

service area.

t

. The Apphcatlon o , ‘
Roper-Berkeley filed a- CON Appllcatlon on May 9, 016 proposmg to establrsh dlagnostrc

~ catheterization servrces at the Roper-Berkeley HOSpltal under constructlon in Goose Creek DHEC

rev1ewed the Appllcatron under the 2015 South Carolma Health Plan whtch was enacted August;

A

Cardiovascular services subiect to'CON review inc':lude' diagnostic catheterizations. therapeutic

catheterlzatlons and percutaneous coronary mterventlons as well as pedlatnc catheterizations-and -

open- ~heart surgery

o

!

"A dlagnostw catheterlzatton isa procedure that involves threadmg a catheter through a vessel and

usmg 1magmg equtpment to photograph what is happemng in those vessels. A therapeutlc',' )
eathetenzatron mvolves the same vessel imaging but also includes treatment procedures such as

v

removing a blockage or msertmg a stent

Cardiac catheterlzatrons are pertormed in a catheterrzatron laboratory Laboratorles may be

designated as provndmg only dlagtostrc catheterlzatlon services or may be desrgnated as a

comprehenswe catheten?atlon laboratory it" both dlag,nostxc and therapeuttc cathetertzatron_,-,.

services are. provrded in the laboratory Roper—Betkeley S CON Appllcatlon seeks to prov1de,f

, dragnostrc catheterrzattons m a dlapnostlc catheterrzatlon laboratory

The State Health Plan mcludes an mventory of cardiac cathetenzatlon servrces showmg exrstmg

cardiac catheterlzatlon prov1ders in the varrous reglons of thc state T he relevant reglon in thlS case '

is Reglon 4.In addltlon to the number of cathetenzatlon labs that each provider operates by region,’

the inventory also stiows the hrstorrcal uttlr_zatron of those catheterization labs for certarn years, in

thiscase 2011, 2012,and 2013~ . B

The purpose of the State_fHealth:Plan inventory for cardiac catheterlzationiis to allow interésted -

3 parties to identify existing providers in the service,area and the historical utilization of each labin - -



a grven area. [t also provrdes a reference pomt for applrcants for health servrces to determme 1f

,e‘nstmg providers are operatmg in conformrty with the applrcable standards such as Standard 3 '

In domg s0,-the State Health Plan s cardrac catheterrzatron lab. mventory also allows a potentral

applrcant to determme whether anew cardrac catheterrzatron lab is needed in the service area

CON applrcants also obtam and revrew the relevant Jomt Annual Reports (JAR) ﬁled by. the .

'hosprtals to analyze more recent utrlrzatron data Moreover it is standard practrce for the -
_Department to rely. on the updated utrlrzatron data in the JAR when makmg a decrsron accordmg :

_toa State Health Plan that may be one or two years old - i : ‘; L 3

I

‘ Among the applrcable standards in the Health 'Plan that must be satrsﬁed for new dragnostlc' K

cathetertzatron services, Trrdent only challenges Standard 3 whrch states that “[n]ew dragnosnc

: catheterrzatlon servrces mcludmg mobrle servrces - shall be approved only if all exrstmg labs in

B the servrce area have pertormed a mrnrmum of 500 dragnostrc catheterrzatron procedures per

laboratory durmg the most recent year (emphasrs added) 3

Standard 3 1s a commumty need standard that reterences utrlrzatron in the servrce area In thrs case '

the. service’ ared is a 45- mmute drrve time ‘around the proposed Goose Creek locatron tor new

»'.'drag,nostrc catheterization servrces Standard 3is used to- determme whether the exrstmg labs 1n

,the service area are well utrlrzed whrch is ot‘paramount rmportance tor health. plannmg Fo

e

- ,measure the need for another cardrac catheterrzatron lab one. must know whether e‘(rstmg labs are

'berng sultrcrently utllrzed

Standard 3 rs an objectrve measurc ot utrlrzatron and uses the phrase' have pertormed which -

calls for a retrospectrve view to determrne if exrstmg prov1ders have satrstred the 500- procedure

4‘.threshold Standard 4, by contrast is a prospectrve standard 1ndrcat1ng what the Department E

' c*(pects the appllcant to pertorm in. the tuture

Standard 3 also establrshes whether there isa commumty need using objectrve measures In tandem o

with the CON Act the volume threshold set torth in Standard 3 seeks {0 avord unnecessary

' duplrcatron of catheterrzatron labs whrch can aftect qualrty

- e . N CoaL \
BN Y S e

* “The most recent year reters to" the completed year tor whlch annual utrlrzatron data is avarlable,,m contrast to the

current year..



el n

" no such steps were taken

* 4 See Joint Ekhibiti,p:OSl. S . . DI

-

‘ Although Standard 3 does not drrectly reference qualrty, the Department does consrder qualrty ;

throughout the cardrovascular servrce chapter regardmg case volume standards In the context of ~

Standard 3 and “quahty, approvrng an unneeded lab could result in reducing the case volumes of '

-'exrstlng provrders As stated in the 2015 State I—Iealth Plan reduced case volumes diminish quahty, -

, because “[o]ptrmal performance requlres a caseload of adequate size to maintain the- skrlls and

efﬁcrency of the staff” (Cardrovascular Care p VIII 2)

Prror to its CON Apphcauon for Roper Berkeley, Roper St ‘Francis d1d not notrfy the Department

Athat it had closed or mtended to close rts catheterrzatron lab at Bon Secours, although there were.
" years when it reported the facrllty did not pertonn any catheterization procedures Rather the
- Department and. Roper St Francrs agreed to- the closure of Bon Secours catheterrzatlon lab

Contlngent upon and followmg approval ot the CON Appllcatlon for Roper-Berkeley

. It is clear trom the record that as. tar back “as 2010 DHEC Staff was aware ot the substantral'

underperformance occumng in the- catheterrzatron lab at Bon Secours Ina May 27. 2010 letter -

_ mvolvmg a separate CON Applrcatron the Department informed the Chref Operatmg Ofticer ot

East Cooper. Medlcal Center that [b]ased on our revrew of the standards in  the 2008 2009 South

| Carolma Health Plan and the CON law and regulatrons we have determmed that [the Department]

does not currentlv have a mechanism in place’ that would allow the Department to drscount the .

4 existence ot the [Bon Secoursj cardrac catheterrzatron lab. when computrng the averag,e utrlrzatron‘

for the: servrce area.” The Department went onto *.. recog,mze that contmumg to mventory a

servrce that has remdmed 1dle tor three years can negatrvely impact the ablhty ot other provrders
>

. to offer that service.’ Thrs letter was generated in the context of East Cooper Medlcal Centel s ..

desrre to apply tor a CON tor new dragnostrc catheterlzatron services in 7010 whlle recogmzlng

.that Bon becours catheterlzatton lab had been oper’ttm;, at very low or Zero volumes in the _

previous years. f he Department acknowledged that the approprrate remedy would be to amend the' o

State Health- Plan for 2010 2011 to allow: adyustments for. “unused” beds or equrpment however

\‘.

DHEC Staff agam became aware ot the low catheterrzatron utllrzatron at Bon Secours followmg

~ the Department ] recerpt;of another East Cooper-Medrcal C enter CON Appllcatron,"on Februaryv-ﬁ4,,.




poa_

PilAse.

.'2016 In this apphcatron East Cooper contended that the Bon Secours catheterlzatlon lab should

be consrdered non- operatronal tor purposes’ of the Health Plan 1nventory because Bon Secours lab

. was in. vrolatron ofS C Reg 61- 15 Sectton 102(1)(e) which requrres a person or facility to obtain

-a CON before. offermg any health serv1ce that was. not offered in the precedmg twelve month

perrod5 )

LOUIS Eubank the CON Program Duector for DHEC rev1ewed Roper—Berkeley s CON
Applrcatton and made the dec151on on behalt ot the Department to approve the Appllcatlon When

‘applymg CON Standard 3 to Roper Berkeley s CON Applrcatron he'was aware that the dlagnostrc:, '

l cathetertzatron lab at Bon Secours was underutilized. Spec1ﬁcally, the JAR data showed that Bon -

Secours pertormed Zero catheterrzatlon procedures m 7007 2008 and 2009 resummg in 2010

w1th very low utrhzatron IR

+ .

In fact Mr Eubank em'alled c‘ounsel for ROper-Be'rkeley on Aprll 14,2016, a few weeks prior'to

Roper-Berkeley s submrssron of 1ts CON Appltcatron to mform him that the Department was v»

B

consrdermg entorcement action agamst Bon Secours for violating S.C. Reg. 61-15, Sectron

1 07(1)(e) by tarlrng, to obtam a new CON prtor to pettormmg diagnostic catheter|7atron procedures- .

be!!lnmng in 2010 after performmg no catheterlzatlon procedures tor the prevrous ‘three years.

- Eubank wrote that the contmued operatlon of the Bon' Secours catheterrzatron lab at such low -

volume was - prohrbltmg the entry ot any addrtronal catheterrzatron labs in the servrce area as -

‘ ‘outlmed in State Health Plan standards for- such services.. Further Eubank noted that the Tow
volume would also ltkely prohrbtt the transfer “of Bon becours catheterrzatron lab- from the
,\,operator ] lacrlrty to another Roper St Francrs owned faulrty under: the service transfer criterion -

’ whrch requnes adequate hrstorrc ut1117atron lrgures n the same emarl the Department lnvrted .

1

Roper to propose a solutron wrthm ten busmess days of the receipt ot the emall 7

. . Notably, although clearly aware that the lab had been operatmg in vrolatron of Standard 3 since at

- least 2010, at no tlme did the Department undertake any entorcement action agalnst Bon Secours.

o o st
R . . . : e ;.
. .

ss.c Reg 61- I5 Sectton 102(1)(e) states * A person or health care tacrltty as dehned in thts Regulatlon is requned

_to obtain a [CON] from the [Department] betore undertakmg any of the following: ... the offering of any health service

by ot on behalf of a health care facility WhICh has not been offered by the facility in the precedrng twelve months and
for which specific standards or crlterla are prescrlbed in the South Carolma Health Plan.” .

" % This information is found in Joint Exhibit 2, at page 077 and in Petlttoner s Exhibit 3, 007,008, and 0l0 and(m

Petitioner’s E‘(hlblt 5 or1. Subsequent relerences in other documutts /nﬁ a2 llude to 2008 and 200‘) only

7 bee Petmoner s E\htbltS p.00L. I

‘
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- - L £ " .
R A D S .



" Also, Mr. Eubank later testlhed that given. the period of not performmg the requrred volume of.
‘ cathetenzatlon procedures he did'not. consrder Bon’ Secours to be an exrstmg catheterrzatron lab |
for purposes of rev1ew of Standard 3 m 2016 Nevertheless Bon Secours was mcluded in the '
" inventory of existing cardrac_ catheterrzatron ‘provrderspln the service area in the_ State Health Plan
| iriventOry-. L . ¥ s l . | o
Ina letter to DHEC dated Aprrl 20 2016 Bon Secours asked to be an affected person with respect ‘
to East Cooper 52016 CON Apphcatlon tor a new dragnostlc catheterrzatlon lab. As to East .
' Cooper S. clarm that Bon Secours catheterlzatlon lab’ was non-operatronal Bon Secours wrote that'
East Cooper 8 posrtron regardmg the Bon Secours catheterization lab was mconsrstent wrth the
apphcable CON laws and the State Health Plan It further contended that untll the - CON
. Apphcatton for dlagnostrc catheterrzauon services at Roper Berkeley was. approved Bon Secours
intended to operate 1ts catheterrzatron lab However, at thls trme Roper-Berkeley had not yet filed
" a' CON Appllcatlon for dlagnostrc catheterlzatron services. Currouslv the letter makes clear that

' Roper St Francrs drd not 1ntend to close the Bon Secours lab if the Roper-Berkeley Appllcatron

| was not approved only that the Bon Secours lab would be closed upon approval of the Prolect

On Apr1l 22, 2016 two days atter the Department recewed an altected person letter from Roper- ‘
“ ' Berkeley s legal counsel xegardmg East Cooper s CON Application, but more than two weeks |
. prior to recelvmg Roper-Berkeley\s CON Apphcatron Mr. Eubank sent East Cooper s

‘ ‘representatwe an email wrth the sub)ect lme “Notlce trom Roper/bt Francrs statrng that, l_,thmk .

N
[\PU

5 cverythrng will work outJust fine for everyone

v ‘ Nmeteen days atter its alfected person letter to DHEC 1eg,ardmg East Cooper s CON' Appltcahon
' Roper-Berkeley submrtted its own CON Apphcatron statmg that upon approval ol the: Appltcatron :' :
- to ‘establish dragnostrc catheterrzatron servrces at Roper- Berkeley, the dlagnostrc catheterrzatron”

laboratory at Bon Secours would be permanently closed

The CON Applrcatlon mcludes relevant deta1l and documentatlon establlshmg the current ahd
projected populatron growth tor Berkeley, Dorchester Colleton, and Charleston Countres as well
| -as data establrshmg the hrstorrcal and projected utlllzatron tor all lour ot the Roper bt Franc1s e
o system’s cardiac catheterrzatron laboratones R |

P

. X .‘ 'A,t'bl_‘:' . - . - ) X S



The dragnostrc catheterrzatron laboratory at Bon Secours drscussed infra, was bemg underutrlrzed
. even though the remarnrng cardrac cathetcrrzatron laboratorres in the applrcable servrce area ‘were -

well utrlrzed

» »DHEC approved the CON Applrcatron to add dragnostrc catheterrzatron servrces at. Roper-" .'
Berkeley by. decrsron letter dated July 25 2016 On August 17, 2016 Bon Secours notrfied DHEC '

that it permanently closed rts dragnostrc catheterrzatron laboratory on August l, 2016

Need for a Dragnostrc Cardrac Catheterrzatron Lab in the Service Area (v

‘.

The facrlrt1es in the relevant service area wrth cardrac catheterrzatron laboratorres at the trme ot the

. CON Applrcatron S; submrssron were Trrdent Medrcal Center, Roper Hosprtal Medrcal Unrversrty r

- of South’ Carolrna, and Bon Secours These catheterrzatron laboratorres except Bon Secours

catheterization laboratory, were comprehensrve catheterrzatron laboratorres The eleven’ other
'catheterrzatron laboratorres at Trrdent Roper Hosprtal and the Medrcal Unrversrty satrsty the

hrstorrcal utrlrzatron requrrements under Standard K T

i

ln its CON Applrcatron Roper Berkeley classrtred Bon Secours as an exrstrng lab and listed the

volume tor the Bon Secours dragnostrc catheterrzatron lab under Exhrbrt 14 entrtled Hrstorrcal

Utrlrzatron of Exrstrng Labs in the Servrce Area‘ * It also rncluded utrlrzatron trom 7017 to ’?0]4

. which showed that in no year was Bon Secours’ catheterrzatron volume over the 500 procedure
~ threshold set forth in Standard 3. Pollowrng the table tor E‘<h1brt 14, the CON Applrcatron states.
[w]hrle Bon Secours St.. Francrs Xavrer Hosprtal is operating below the 500 dragnostrc. T

equrvalents per year the lab wrll be closed upon the approval ot this prOJect

Nowhere in the CON Applrcatron does Roper-Ber keley state: that the Bon- Secours catheterrzatron ‘_

labis non operatronal or non ex1stent only that it wrll close and theretore will not exist atter the f_ '

'approval of the CON Applrcatron l"he Applrcatron does not imply, or Otherwise state that the B

Department recognrzes that Bon Secours 18 not. otterrn& dragnostrc catheterrzatron servrces

ln 7007 2008, and 70()9 Borr Secours reported in rts JAR that no catheterrzatron procedures were, :
3 ‘pertormed in its lab. The Department also had JAR data avarlable as late as 7015 rndrcatrng that
Bon Secours was_ operatmg well undér the 1500- catheterrzatron procedures standard The.

Department however e\(ercrsed rts drscretron not to take enforcement actron under the CON .

1

o1

$ DHEC also approved East Cooper’s CON'Apleication fora diagnostic catheterlzation lab on the same day. .

S 10



statute and regulatron The Department also did not suspend or fine Bon Secours though such .
measures were available. Thus, Bon Secours’ lab was not closed ‘nor- was it ever ofﬁcrally :
determmed to be operatmg rn vrolatron of the law. Moreover, Bon Secours was not removed from'v -
the catheterrzatron lab mventory of the State ‘Health Plan even though the Department rndrcated as

': far back as 2010 that the approprrate remedy would be to amend the Plan

‘Furthermore Roper-Berkeley s legal counsel contended durrng the 2010 East. Cooper applrcatron
review process that Bon Secours offered catheterrzatron services ‘during WO zero years (2008 and
.2009). Indeed, Roper Berkeley S posrtron in its atfected -person letter during the 2016 East Cooper
appllcatron process emphasrzed that. Bon Secours was an exrstrng facility, had not lost its CON. E

‘ authorrzatron and would contmue to operate its catheterrzatron lab until Roper-Berkeley S CON o

: Apphcatron was approved

The most recent report avarlable for DHEC revrew in consrderrng the CON( Apphcatron was the -

7015 JAR. In it, Bon Secours reported that two dragnost1c catheterrzatron procedures had been{

o pertormed inits lab it reported four for 2014 Mr. bullrvan on behalt of Tndent stated'i in hrs July

L Latheterrzatron lab® . P

21, 2016, opposrtron letter to. Roper Berkeley ] Catheterrzatron Lab PrOJect that “[a]ll e\ustrng labs
in the service area have not performed a minimum of 500 dragnostrc catheterization procedures‘
per laboratory in 2015 Mr Sullrvan mcludes in hrs letter a chart prepared from the relevant

~ hospital JAR, also showmg that four catheterrzatron procedures were pertormed in Bon Secours

Because Bon Secours catheterrzatron lab was strll mcluded in . the 7015 State Health. Plan
‘inventory, it reported catheterlzatron procedures as requrred to the Department m 2015, the year A

unmedrately precedmg the Roper Berkeley CON Applrcatron at issue.

fAt the hearrng, Ms. Platt who served as the health plannmg consultant tor Roper-Berkeley, "
testrtled that she consider ed Bon Secours to be non exrstrno because rt would not exist at the same
time as Roper-Berkeley s proposed catheteuzatron lab However Bon Secours is promrnently o
mcluded in the Roper-Berkeley- CON Apphcatron exhrbrt entrtled “Hrstorrcal Utrlrzatron of

Existing Labs in the Service Area

[

*The JAR actually states two diagnostic catheterizations, while “four” refers to a total ot‘“other"_procedures. <

N
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As mentroned above Roper-Berkeley s CON Applrcatron provrdes that upon approval of the,v

Applrcatron to establrsh dragnostrc catheterrzatron servrces at Roper~Berkeley, the dragnostrc S

'fcatheterrzatron laboratory at Bon Secours would be perrnanently closed

.,H.‘

'Typrcally, an apphcant wrll agree to close a servrce upon the approval of a CON Applrcatron 1f it | o
' -'rnvolves the transfer of the service, However as Trrdent s expert Mr. Sullrvan testrtred and- stated |
in Tr 1dent S opposrtron letter to Roper-Berkeley s CON Applrcatron Bon Secours did not have a
| hrstorrcal utrhzatron pattern that could merrt a transfer. Indeed, the Department agreed with thrs.,,
‘] posrtron in the aforementroned Aprrl l4 2016 email from Mr. ‘Eubank to counsel for Roper-'

" Berkeley statrng that the- low volume at Bon Secours catheterrzatron lab “pr ohrbrts the entry of

any. addrtronal catheterrzatron labs m the servrce area as outlmed in SC Health Plan standards for~ '

- such sew1ces and would lrkely prohrbrt the transfer of the lab from Bon. Secours to Roper-
Berkeley Nevertheless desprte takrng stich 2 ‘position on April 14 and within. days of recervrng .
- Trident’s letter in opposrtron to the Roper—Berkeley Project, the Department 1ssued the letter of

' July 25, 2016 approvmg the Roper Berkeley CON Applrcatron e

“In the decrsron letter approvrng the Roper Berkeley PlO_]eCt DHEC acknowledges that Bon 55
‘_Secours catheterrzatron lab fell below the 500 procedure-threshold mandated by the State Health

_Plan in drscussrng Standard 3 DHEC also. noted that the, applicant agreed to’ shut. down its

dragnostrc catheterrzatron lab upon approval ot the Applrcatron underxconsrderatron tor Roper- B

"-“-' Ber keley Purportedly, DHEC statt belreved thrs prospectrve closrng allowed- the Dep’u‘tment to
' d1scount the hrstorrcal utrlrzatron levels of the Bon Secours lab. The Department states rn its

decrsron letter that wrth the 'roreed upon closure of the Bon Secours lab the Department concludes -

that the other remarnrng dragnostrc catheterrzatron labs wrthrn the servrce area operate ata capacrty L

that would not preclude the addrtron of the dragnostrc catheterrzatron lab at Roper Berkeley

K The approval letter does not rmply that DHEC ever consrdered the Bon Secours catheterrzatron lab

‘as not exrstmg In tact thie: decrsron letter references Bon Secours catheterrzatron lab utrlrzatron :

during the years 2010 2014 all years in- whrch Bon Secours reported tew procedures performed :

" “Even though the Department later, clarms to have used Bon Secours zero-volume years (7007—

7009) as a basrs to trnd that rts catheterrzatron lab drd not exrst for’ purposes of Standard 3 its

4
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approval letter does not refer to those years nor does it state that Bon Secours was not offermg :

dlagnostlc catheter1zat10n servrces durmg those years.'0

‘On August 17, 2016 Bon Secours sent the Department a letter mdlcatmg 1t had permanently

closed its dragnostlc cardlac catheterrzatlon lab on August L 20l6 ” which is seven days after the'.

Roper-Berkeley Catheterization Lab Pro;ect was. approved It is clear that Bon Secours

dlscontmued operatrons of 1ts catheterrzatron lab only after the Department 1ssued its decrsron letter ’

approving the Project.

CONCLUS[ONS OF LAW

Based on the torepomg Stlpulatlons and Fmdmgs of Fact l conclude the tollowmg as a matter ot -

law: -

; n

The ALC has Jurxsdlctron over thls matter pursuant to S.C. Const art. I, § 22 S C Code Ann.’ §§

- 1-23- 370 -600(B) 44- 1- 60(F) and 44 i7- 210(E) 3 SC Code Ann. Regs. 61-15; and Rule 11 of |
the SCALC Rules. Trldent trmely tlled its request tor a contested case hearmg reg,ardmg DHEC's |
decision. See 3 S C Code Ann Regs 61 15 § 401 Because Trident is' an ex1stmg provrder ot :

. cardiac catheterrzatton services in the serv1ce area it is'an “affected person > for the purposes ot

part1c1patmg m a contested case related to DHEC’S decrsron See S.C. Code Ann § 44 7 130(1)
(2018); 3sc Code Ann. Regs 61:15 § 103(1). ' R

f\ tontested case hearmg conducted bef‘ore th|s Court ina CON matter isa trlal de novo. in whrch‘ .

“the whole case 1s trled as if no trral whatsoever had been had m "the hrst mstance _and the h

suthcrently detalled tmdmgs supporting the denial or grant of a permit applrcatlon Mm lboro

Paik Hmp v.SC Depr of Hea/rh & Envfl C()ﬂti()l 358 S.C. 573,579, 595 S E.2d 851 854 (Ct L

' admmlstratrve law Judge conductmg the hearmg is the sole finder of tact who must make .

z\pp 2004) (quotlng Blizzard V. Mlller 306 S.C. 373 4l’7 S.E.2d 406 (1991) and Converse Power '

(_mp v. S.C. DeptofHealth&Env// Contro/ 350 S C. 39,564 S.E.2d 341 (Ct App 7007)) The- i

weight and credrblhty a551gned to evrdence presented at the hearmg of a matter is w1thm the

province ‘of the trier of fact.’S.C. Cable Telewsmn Ass nv. S. Bell Tel & Tel Co 308 S.C. 216 :

222,417 S.E. 2d 586 589 (1992) The tr1er of ’ract may also glve an expert S testlmony the welght-

" he or she determmes it deserves Floreme (,Iy Depl of S’oc Servs.-v., chnd 310 S C. 69 425

o
3 e

to be non-emstmg at the time.
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' 1t is curious that the Department appears to neootlate the tuture closule ofa factllty (Bon Secours) that it consndered ‘



| ~S.E2d 61 (Ct App 1992) and may accept the testlmony of one expert over that of another S.C-

Cable T elevision Ass'’ n supra

Fmally, the CON Act states that “the Admrmstratlve Law Court , shall consrder the South'.. |
"Carolma Health Plan in place at the ttme the apphcatron was ﬂled and may consrder the current L

'South Carolxna Health Plan when maktng rts decrsron ”S. C Code Ann. § 44 7‘ 5 (2018)

_ SN Regulatory Framework R
: ‘Thts matter anses under the: regulatory prooram by: wluch the. State ot South Carohna issues CONs" ‘
for the development ot health care “facilities and services. The regulatory scheme consrsts of the

| State Certrtlcatron of Need and Health Facmty L1censure Act: (CON Act) S.C. Code Ann § 44- 7-

110 et seq (2018 & Supp 2017y, 3.8. C. Code Ann Regs 61-15 (Supp. 2017) and a State Health '

| ' Plan wlnch is revised at least blannually The purposes of the CON Act, and thus the reg,ulatory

. program 1tselr are to* promote cost contamment prevent unnecessary dupltcatlon of health care

.lacllmes and services, gurde the: estabhshment ot health tacrlmes and servrces whtch will best o

- serve publtc needs and ensure lngh qualrty services are provrded in health tactlmes in thls State

See S. C Code Ann § 44 7 120 (7018)

The CON Regulatlons requtre that

On the basis of statf review of the record establrshed by the Department mcludmgu:
but not limited- to, the¢ application, comments from atfected persons and other
o persons concerning the dpplication, data, studies, literature and other mtormatlon
- available to ‘the Department. the staff of the Department shall make a proposed-
decisiofi to grant or deny the Certificate of Need ‘

3 S.C Code Ann Regs 61-15 § 308 (Supp 2017). .

" In determmmg, whether to grant or deny an apphcanon for a CON the Depattment evaluates the L

- proposed project under the revrew cr1ter1a tound in the CON Reoulattons and under the. pollcres

and standards set forth i in: the appllcable State Health Plan. S.C. Code Ann § 44 7 ?10(B) (201 8) R

o Pursuant to the CON Act the Department may not issue a CON'/to an apphcant unless the

‘apphcatlon comphes wrth the . South Carolma He'tth Plan PI‘OJCCt Rev1ew Crtterta and othér ~

.:,1egulatlons ” ld see alm MR] at Belfalr LLC v. S ( Dep 't of Health and Envtl: Con/rol 379 S. C
. 9,664 S. E 2d 471, 475 (7008) (holdrng that comphance wrth the State Health Plan. and the_'

" Project Review Cuterla (PRC) were 1ndependent requrrements for approval of a CON). The )' '

Department can tetuse to; issue a CON based on PRC and other rez,ulattons it 1dent1hes even 1f an, .

o
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"applrcatron complres wrth the State Health Plan S C. Code Ann. § 44 7 7lO(B) But no prOJect ;
can be approved unless 1t is consrstent w1th the State Health Plan. 3 S.C. Code Ann Regs 61 15

- § 307(1): When CON apphcatrons are con51dered competmg, “the [D]epartment shall award a,
»[CON] if approprrate on the basis of whlch 1f any, most fully comphes with the requ1rements
goals, and purposes of [the CON Act] and the. State Health Plan PrOJect Revrew Crlterra and the '
- regulatlons adopted by the department S, C Code Ann § 44-7- 210(B) 4

The PRC set torth in Regulatlon 61- 15 mclude thrrty thiree separate crrterla that fall mto ﬁve |

Ueneral eategortes (l) crrterra related to the need for the proposed project; (2) crrterra related to o

' the economic consrderatrons of the prOJect (3). crrterra related to. the proyect s rmpact on the :
“resources of t\he health*care system (4) criteria related to the surtabrllty of .the 'site of the prOJect ,
and %) crrterra related to certarn spe01al crrcumstances such as ‘the prOJect S. ablllty to serve
~,med1cally underserved groups S‘ee 3 S C. Code Ann Regs 61-15 §§ 801(1) 802 Only the tlrst ‘

o 'cr1ter10n is at issue. m thrs case

g ,'As requrred by the CON Act the State Health Plan contarns the followmg statrstrcs standards and
: trndmgs with regard to the vanous tacrhtres and servrces tegulated bv the CON Act:

'(l) an mventory of exrstmg health care tacrlrtres beds, specrtled health servrces
"and equipment; (2) prOJectlons of need for additional health care facilities, beds
health services, and equrpment (3) standards ‘for distribution' of health care
tacrlrtles beds, specrtred healthi services, and eqmpment including scope ofservrces
to be provided:; utilization, and occupancy’ rates, travel time, regionalization, other.
~ factors relating to proper plaeement of'services, and proper planning of health care
facilities; and-(4). a general statement as to the project’ review criteria consrdered
most important in evaluatmg Certificate of Need applications for each’ type of -
facility, service, and equipment, mcludmg a finding as to whether the benefits of
..~ improved:-accessibility to each such fype of facility, service, and equipment may
_ outweigh the adverse affects [src] caused by the duplrcatron ot any ex1stmg tacrlrty,
© service, or. equrpment J : ) o

S.C. Code Ann § 44 7- 180(8) ‘The gtate Health Plan sectron apphcable to- the establtshment of_
: Roper-Berkeley s Catheteuzatlon Lab Pl‘O_]eCt is found in Chapter VIII begmmng at page VIII l KR
The Standards apphcable to the prOJect begm at page VIII-4. R

. @tandard 3 set torth in the Health Plan S seetron on new dragnostrc catheterrzatlon services states
that [n]ew dlagnostlc cathetertzatron servrces mcludrng mobtle servrces shall be approved only '
- if all exrstmg Iabs in the service area have pertormed a mlmmum of 500 dlagnostrc cathetertzatron ‘

plocedures per laboratory durrng the. most reeent year (emphasrs added)[ 1™

45



.’“Because the legtslature has. requrred these strmgent requ]rements tor the State Health Plan s
1mplementatron it'is clear the leglslature mtended for the State Health- Plan to be an enforceable '
- document.” Trldent Med. Cir. v. S.C: Dep't 0/ Health & Envil, Control, 412 S.C. 341, 350, 772""'
S E2d 177 182 (Ct App. 2015) cert. demed(Dec 18, 2015). As such the Court must mterpret N
the Health Plan using the rules of statutory construction. See. Ia' at 355 772 S.E. 2d at l84 “The.
'questlon of statutory mterpretatron is’ one of law for thé court to- decrde » Alltel Commc ns, lnc v.
S. C Dep t ofRevemle, 399°S. C 313 316 731 S. E 2d 869,870 (20]7) ‘Under the plam meaning. .

rule, it is not the court s place to change the meamng ofa clear and unambtguous statute.” Hodges R

o Ramey, 341 S C. 79, 85, 533 S. E2d 578,581 (2000)

. Ifa statute’s language is plam and unamblguous and conveys a clear and deﬁmte meamng there '
 isno occasion for employmg rules of statutory 1nterpretat1on and the court has no right to look for‘

or impose another’ meanmg Paschal v, Srare blectmn (,omm n. 317 S.C. 434 436 454 S E 7d :

890, 892(1995)

*“The words ot a regulatlon must be glven therr plam and ordmary meaning w1thout resort to- subtle
' !
- orforced constructlon to limit or expand the regulation’s operatron ? Byerly V. C(mnor 307 S.C.

, 441, 444 4lSSE7d 795 799(1997)

A two-step process is requ1red when mterpretmg and applymg statutes ‘and - reﬂulatrons

o 'admlmstered by an agency. Kzawah Dev Parners, I[v S.C. DeprofHeallh& Envtl (,omrol 411

S.C. 16 32.766 S. E ')d 707 717 (7014) Ftrst a-court must determme whether the language ot a
statute or regulation dtrectly speaks to the issue. If so, the court must utlhze the clear meaning of ‘
the statute or ret:,ulauon Id. (citing Br own V. Bl Lo Iric., 354 S.C. 436 440, S81'S. E.2d 836, 838 ..
' (7003)) Statutes and regulatlons that are stlent or ambrguous are entltled to some level of '
.deterence However when an agency s mterpretatton is arbitrary, capr1c1ous .or mamtestly‘
contrary to the statute or regulatron at 1ssue the ag,ency s mterpretatlon is not entltled to deference -

1d. at 34, 766 S. E2d at 718.

T Approval of the Prolect , ‘
. Fhe Court must determme whether Roper Berkeley s PrOJect should be approved under the CON.V =
Act, its regulatlons and the State Health Plan 38, C Code Ann Regs 61 -15 § 307(1) )



While a prOJect does not have to satlsty every PI‘O_]eCt Revrew Crrterron to be approved no prOJect '
; may be approved unless itis consrstent w1th the State Health Plan Here the approval of the Pro_)ect

vrolates Standard 3 and is, thereby, mconsrstent wrth' the State Health Plan

Standard 3 states that-“[n ]ew d1agnost1c catheterrzatlon services, mcludmg moblle servrces shall
:be approved only if all exrstmg labs iin the service area have performed axmmlmum of 500
dtagnostrc catheterrzatron procedures per laboratory during the most recent year. (emphasrs added) ‘
L. Roper Berkeley would be a new draonostrc catheterlzatton servrce Therefore each of the labs
existing in.the service area in which. Roper Berkeley would operate must have performed at least
500. dragnostrc catheterrzatron procedures per laboratory during the twelve months prior to the
submission of Roper Berkeley s CON' Applrcatton when "the rev1ew process begms This -
determination of hrstoncal utllrzatron is clearly retrospectlve not prospective. There i rs no d1spute
that Bon Secours was not pertormmg the ’ mrmmum of 500 dragnostrc cathetenzatton procedures

durmf, the year prtor to the trlmg ot Roper-Berkeley S CON Appllcatlon -

The only remammg issue is whether Bon Secours ‘was * exrstmg ? DHEC and Ms Platt take the.
posmon that “exrstmg labs means labs that wrll exist at or tollowmg the approval of the pro;ect '
However ‘this mterpretatron is at odds wrth the ‘plain language of Standard 3, ‘which dtrects the .
' Department to apply the utrllzatron analysrs 1etrospectrvely to measure the: number of services
pertormed by labs in the service area durmg, the most recent year lnterestmgly, th]s interpretation
] also at odds wrth posmons taken by the Department in both 2010 and earller in 7016 when East K

Cooper submrtted its CON Applrcatrons

A court ‘may Iook toa dlctronary to determme the plam and ordmary meanmg of statutory terms »
_‘leelly Mul [m Co. v S.C. S'ecoml Injury l*uml 363 S.C. 612 623-24, 611 S. E 7d 297, 302 03 N

G Dtctronarres can be helpful tools durmg the 1mt1al staoes of legal research for.the purpose of -~

detmmg statutory terms . The words of a statute must be glven their plam and ordmaty meaning .

without resortmg ‘to subtle o1 forced constructron[ ]”) (Ct App 2005) (mtatrons omltted)

. E‘{rstmg may be detmed as “in exrstence or operatron at a current time. "M The Court mterprets

e‘ustmg as used in Standard 3 to mean that alab | lS open and is ottermg and has the eapacrty to

prov1de cathetertzatlon servrces to patlents as Bon Secours drd at the time. a CON Appltcatton is

[

! See httpS://en.oxforddictlonaries:co_m/det'tnition/existing (Iast visited on October 24,2018).
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hled Grven that Bon. Secours offered cardrac catheterrzatron servrces and reported a volume
greater than zero durmg the most recent year prior to Roper Berkeley’s CON Applrcatron it would
'be 1llogrcal to conclude that Bon Secours d1d not. have an “e‘ﬂstmg lab” for the purposes of

Standard 3

The facts in thls case also reﬂect that DHEC drd not properly apply the term“exrstmg” to the Bon
‘Secours lab prlor to approvmg Roper Berkeley S CON Apphcatron ‘ - ‘

0-;,

- ln 2007, 2008 and 2009, Bon Secours reported that there were no catheterrzatlon proceduresl‘
- performed in its lab The Department revrews these reports to determme utilization of exrstmg
provrders For 2015, Bon Secours reported that only two dragnostrc catheterlzatlon procedures
’ - were pertormed Bon' Secours was not removed trom the catheterrzatron lab mventory and was'
included through 7015 the most recent year prlor to- Roper-Berkeley S CON Apphcatlon Roper'
itself, in its atfected person s letter dated Aprrl 20 2016, respondmg to East: Cooper s CON
- Applrcatlon consrdeled Bon Secours to be an exrstmg tacrlrty that would contmue to operate :
Notwrthstandmg bemg out -of complrance wrth the Standard 3 threshold Bon Secours remamed
- open and avarlable to pertorm procedures up to and days alter the approval of the Roper-Berkeley '

~Applrcat10n For unknown 1easons the Department took no entorcement actron to tme or suspend -

v
< .

Bon Secours under the CON statute and regulanons

”rFurther the Aprrl l4 016 emarl trom Mr. Eubank to: counsel for Roper Berkeley mdrcated that
“the low volume at Bon Secours cathetenzatron lab proh1b1ts the entry of any addmonal cath.labs
‘m the service area as outlmed m SC Health Plan standards for such services™ and would llkely.~
pI‘Ohlblt the transter of the lab trom Bon Secours to Roper Berkeley This. statement conhrms that -

- DHEC consrdered Bon Secours to be an e‘nstm;, lab. Even in its approval letter the Department .

does not refer to the years m Wthh Bon Secours pertormed no. catheterrzatron procedures nor' L

does it mdlcate that Bon Secours drd not otter dragnostrc catheterrzatron services durmg the years
in whrch ne procedures were reported In. the. emarl DHEC s-invitation to Roper-Berkeley to
Apropose a solutlon suggests that somethmg needed to be done about Bon Secours as an exrstlng .'

‘ tacrhty in order tor Roper Berkeley to obtain a CON l—lowever although DHEC and Roper aoreed‘ .
: to shut down Bon becours betorc begmnmg operat1on, thrs future condmon did not change thef L

' status of Bon becouls as an e‘ustmg, tac1l1ty at the mceptron of the apphcatron process "‘Nor, drd

i
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' the prospectrve agreement allow for other provrders to submit competmg CON Applrcatlons wrth

. the knowledge that one lab was about to removed from the State Health Plan mventory

'There are srmply no. provrsrons or exceptrons in the State Health Plan or in Reg 61-15 that allow L
-the Department to ignore the tact that a dragnostrc catheterization lab is operatmg below the:
A\
Standard 3 requlred threshold or, in the alternatrve to agree on its future closrng asa condrtlon of

' approvmganew applrcatron T

For the Department to allow an applrcant to cncumvent the requlrements specrﬁed in the Health
Plan by. condrtronal actions, such as closmg a lab upon the approval ot an applrcatron would- allow
“-an underpertormmg lab to serve as ar place holder” to frustrate potential applrcants who seek to
provrde a health servrce A potentral competrtor revrews “the mventory, tmds a below threshold
provider: and concludes that nio CON applrcatron could comply wrth Standard 3. On the contrary o
a service provrder should be able to rely on publrcly avarlable mtormatron ‘such’ as the State Health’

Plan and the most recent JAR to tmd accurate and relrable data upon whrch to make busmess

decrsrons in government regulated areas such as those admlmstered by DHEC

l hnd that, Bon Secours was - an” e‘ustrng lab oltermg and provrdmg cardrae catheterrzatron.
procedures m the service area in whlch Roper Berkeley seeks to establish a new. dragnostrc
4 cathetenzatron lab, and that Bon Secours was not performrng a rmmmum of 500 dragnostrc

_ catheteruatron procedures as Standard 3 requrres tor the twelve months ptior to the ﬁlmg ot Roper- .

R Berkelev § CON Applrcatron Accordmgly, Roper Berkeley s CON Apphcatron to provrde new -

: dragnostrc catheterrzatron servrces m the service area is mconsrstent wrth the State Health Plan '

R

~ S ORDER ) .

‘ IT 1S FHEREFORE ORDERFD that the Certrhcate of Need tor Roper Berkeley s.._.
- proposed proyect for a dragnostrc cardrac catheterrzatron lab in- (roose Creek Berkeley County,‘

South Carolina is DE NIED. - '

L\ND IT IS SO ORDERED

" December 3,2018 -« * - e HW l?nderburk Jr Sk

‘

e

" - Columbia. South Carolina - R E Adminfstrative Law Judge: - |
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