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I.  STATEMENT OF THE ISSUES ON APPEAL |

1. Arg the issues before this Court moot? |

D-o the South Carolina Rules of Civil Procedure require a Temporary
Reétraining Ofder to state t'h'at. it expires within ten days?

. Did Taylor’s’appeél of the(T-em’po‘rary Réstréining Order and Order |

© Appointing a Temporary Receiver stay the issues decided in those orders?



II.  FACTUAL AND PROCEDURAL BACKGROUND

» OnlOctober 4, 2012, ihe Business Court for Greenvillel County Court in the

. Thirteenth Judicial Circuit (the “Bﬁsiness Court”) granted two orders from which

‘Taylor has éppeale(i — Order Granting Temporary Restraining O_fder (“TRO |
Ordér”)(R. p. 99) and én Order Appointing Recéiver (’Temporary Receiver Order”)." :
(R.p. 103). BAH’s Motioﬁ for Temporary Restraining Order sought t;) temporéu‘iiy
restrain Defendants, Paul Taylorl (“Taylorf’) and Multifamily Products, LLC
(“Multifamily”) from/: (€Y Ufilizing the assets, conﬁdentia;l, proﬁriétary and trade
'secretl ihformatién of Build A House, LLC d/b/q Multifamily Products (“BAH”) for
the(o‘peration of Multifamily as a competing busineés; (2) cbntinuing to operaté the |
Multifamily website; (3)v'continui>ng any businés;s operations of Multifamily; '<(4)
misusing or otherwise misappropriating the assets of BAH; (5) interfering with the‘

. businesé endeavors of BAH,; including ongoing cons_tfucﬁon projects; (6) taking ."
and/or tfénsferrihg money out of any accounfs owned; held by of iﬁ which BAH has

' an'interest in any manner that violates the corporation’s Operéting Agreement; and
(7.) using, sélling, 1iqﬁidating; or disposing of in any maﬁner BAH cbrpbraie funds‘ or
assets of any kind. (R. pp. 77-86).

| BAH’s Motion for Appointment of a Réceiver requested the Coﬁrt appoint a

Receiver to be given fﬁll authority to take possession and cc;ntrol and marshal of all of

* BAH’s corporate propeﬁy and assets and take possession~aﬁd control and marshal of

all of Multifamily Products, LLC’s assets. (®. pp. 87-98)

On October 3, 2012, the Business Court heard BAH’s Motion for Temporary

! The TRO Order was filed on October 10® and Receiver Order filed on October 9™.

_2.



Restraiiningl Order and Motion for Appointmeint of a Receiver. (R. pp. 106-130)." The
Business Court granted both motions by Orders dated October 4, 2012. Specifically, the
Business Court granted an'Ex Parte Temporary Restraining Order (“TRO”) temporarily
restrainingrDefendants as stated -in the Order. (R pp. 99-102). .'T he Biisiness Court’s
_ Olrderv Appointing a Recei\ier appointed a temporary receiver to Ata-ke control and i
| possession and marshal-the property and asset‘s:of BAH until such a t_im.e -as all parties
could appear before the aniness Court. (R. pp. 103-1055.
On October 12,.2012 Taylor filed a Motion to Void Vacate or Reconsider the
Order Granting TRO or to Appoint Receiver. On»Octobei 2:2-, 2012 Taylor filed aiNoticve
of Appeal of the TRO and "I;emporary Recéiver Order. folldwing his filing of this
appeal, Tayior took the poéition that éll matters depided in both orders, but especi‘ally:the
- Temporary Receiver Order, were stayed pending-the aippeal. This opposition frustrated
-ihe purpose of the Temporary Receiver Crder and e_ndangered ihe businéss“, the
: Tempoiary Receiver was put in Apl,ace‘ to proiect; BAH disagieed with Tayloi’s position
regarding the stay and argued ihat an ’order appointing avr'ééeiver is an éxplicit enception
to the autornatic stay of Rule 241 (a)-S'CACRH.
~ Since ihe Orders i;vére eniered and Taylor ﬁle(i this appeeil, the parties have
'appéared before the Business Court on tﬁx;o occasions to address the receiver issue. (See
R. np. 131-84). ii"ollowing these hearings the Business Court entered an Order
Appointing a Permanent Receiver (“Permanent Receiver Order”) on Apﬁl 26, 2013. (R.
pp. 185-89). The Buéiness'Cth’s entry of thé Permanentheceiver Order vacated the
previous Temporary Receiver Order from -which Tayior _a}ipeals. " Therefore, the iss'ulcs

before this Court are moot and the action should be dismissed. Furthermore, BAH



contends tha‘; Botﬁ the TRO and Temporary Receiver Order fall within exceptions to the
general automatic stay rule codified in Rule 241(a) ana are therefore not automatically
stayed in the absénce of Taylor petitioning for and obfainiﬂg a superdeas bond.
Accordingly, BAH respectfﬁlly moves this Court to dismis’s the - Appellants’ -
appeal of the TRO and Témporéry Receiver O'rder‘. N |

ITII.  STATEMENT OF THE ISSUES BEFORE THE COURT

Taylér ‘has appealed .the issuance of both the TRO and Temporary Receiver
Order. He argues that the.TRO wésimiaroperly issued in vi.olation of Rul;: 65 ovf'thc
Soﬁth Carolina Rﬁles of Civil Procedure merely because it did not- ex.plicitly state that it
would expire 10 days ’foilowing its issuance. Taylor attacks the wvalidity of the
‘Temp;)rary Receiver Order alleging inadequate notice or 0pportunity to be heard in
coﬁtrgvention of S.C. Code Ann. § 15-65-20. |
IV. . LEGAL ARGUMENT AND AUTﬁORiTIEs
A ‘ ' ‘Tﬁe Issués on Appéal are Moot
A case is moot wheré a judgment rendered by the Court will have no practical
legal effect upon an existing controversy beCausé an intervening event renders -any grant
~ of effectual relief irhpossjble for the Court. | Ex parte Doe, 393 'S,C. 147, 15‘1, 711 S.E.2d
892, 894 (2011)(quoting Sloan v. Friends ofHuniey,'Inc., 369 S.C. 20, 26, 630 S.E.2d
474, 477 (2006); Sloa;; v. Greenville Cnty., 361 S.C. 568 572, 606 S.E.2d 464,A467
(2004). Where there is no actual controvefsy, the appellate céurt will not decide moot or -
' academic-questioﬂ§. Sloan v. Friends of the Hunley, Id at 26. -
| - Defendant appealed the issuance of the Temporary Receiver Order and Ex Parte

TRO as noted above. Pursuant to Rule 65 of the South Carolina Rul‘es of Civil



Procedure, the Ex Parte TRO expired 10 days following its entry on October 10, 2612.

Therefore, the TRO actually expired prior to Taylor filing this appeal and any exception

taken hy him as to that order is now moot. Furthermore, since the time the Business

-Court entered the Temporary_Receiver Order on October 9, 2012 and.Taylor filed this

‘ apt)eal, the parties appeared before the Business Court on two occasions to address the A
" receiver issue. (R. pp. 13i-84),. “Following these hearings the Business Court entered an

Order‘Appointing a Permanent Receiver (“Permanent Receiver Order”) on April 26,

20'1'3_. | (R. pp. 185—88). The Business Court’s entry- of the Permanent Receiver Order

vacated the previousi Temporary Receiver Order from which Taylor appeals, making the

issues raised in regards to that order moot.

~B. The Business Court’s Ex Parte Temporary Restraining Order Was. Not in
Err Simply Because It Did Not Explicitly State it Would Expire in Ten Days

Should this Court ,decide that the issues on appeal are not moot, Taylor’s
argument attacking the Business Court’s Ex Parte TRO do not 1nva11date that order. Rule
65 states in part that “[e]very temporary restralnlng order granted without notlce shall be
endo‘rsed with the date and hour of issuance, shall be filed forthwith in the Clerk’s ofﬁce
' and.entered of record, shall_be served, together with a summons and complaint, in the
event nol'summons and complaint have b'een‘pre‘viouslvy servedin the action, upon the
adverse party in accordance.with theprovisions of Rule ‘4; shall define the iniury and”
state why it is irreparable and what the order was granted without notice; and shall expiré
by its terms within such time after entry, not t0 exeeed ten days....” Rule 65 SCRCP
‘(emphaszs added). Taylor argues that because the TRO does not expressly state that it

expired 10 days following its entry it was 1nva11d This argument dlstorts and 1 1gnores the

plan language of Rule 65 Wthh does not require the court to state in an ex parte TRO



expires in ten days i"ollowing entry. 'Rathei the clear and express language of the Rule
simply says an ex parte temporary restraining order “shall expire by its terms within such
time after entry not to exceed ten days.” Thils, if no expiration time frame is set forth in
such an order, it by Ruic, expires within ten days following entry.

Taylor’s attack upon the Business: Court’s Ex Parte TRO is Vthelrefore without
" merit or consequence and tne lower court’s ruling‘shonld be afﬁrmed.

- C. The Orders from which Taylor Appeals are Exceptions to the Automatic
Stay Codified in Rule 241(a) SCACR A

Rule 2~41Astatesthat “[a]s a general rule, the service of ra notice of appeal in a civii
matter acts -tov autoinatically ‘stey~ metters decided in the order...on eippeal, an_d' to
. automatically stay the relief | ordered in the appealed order [and] [tThe lower
court...retains jurisdiction over ‘matters not affected by the appeal including the authority

to enforce any matters not stayed by the_appeal.” Rule 241 SCACR. Subsection (b)
'.provl-ides-exceptions to the general ‘rul'e, including “judgments directing the assignment_ or .
delivery of doCuments or personal pronerty as provided in S;C.' Code Ann. -§ 18-9-150
[and]' an appeal from an order granting an injunction or ter.nporaryArestraining order.”
Rule 241(b)(2) and (8) SCACR. In order to stay matters decided in oiders falling within
'the exceptions lto Rule 241(a), a imrty. must move for and obtain a :super_sedeas order.
Rule 241(c) SCACR states that “[i]n a case subject to an excention_[to the general rule],
any party may move for an, order imposing ‘a supersede: of matters:decided in :the
order...on appeal after service of appcal.‘ The effect of ine grénfing of a supersedeas is to |
suspend or stay the maiter's decided in the order...on appeai.”. Unless and.until a party
‘oBtains a supersedeas, an order falling within an exception to the general automatic stay

under Rule 241(a) remains in effect during the pendency of the appeal.



Both the TRO and Temporary Receiver Order fall within the exception to the
automatic stay uncier Rule 241(b) SCACR. The plain language of 241(b) states that an
order “granting an injunction or temporary restraining order” is not subject to the
automatic stay. ~An Order appointing a receiver lilgewise‘ falls within the purview of
241(b). Speciﬁcally, it has been held that an appeal of an order. appoih’;ing' é receiver
does nét hopera'te to stay the execﬁ_tionof.thc order. Harman v. Wagner, 33 SA.C. 487, 12
S.E. 987(1-890). Therefore, Taylor’s a;ppeal of the TRO énd Tefnpor;elry Recei?er ‘Or‘der
did not act to automatically stay the issues decided in those. orders as both are exceptions
to fhe automatic stay provisions of Ru1¢ 241 SCACR. " |

V. CONCLUSION
| Th-e.i-s"suesr (.)n' appeal in.thi‘s matter are moot and the appeal should be dismissed.
Should the Court find that any jusﬁﬁable controversy .c'ontinues fo exist under the
| circumAstances, the excgptic;ns taken by Taylor in his appeal cannot invalid‘ate or vacate
the ‘orders of the Buéinggé Céurt and any érguments that the af)peal operates as a stay |
“should be rejecfed.‘ | 7 | N

' Respectfully submitted this 3 _day of September, _2013.
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