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STATE OF SOUTH CAROLINA ' IN THE PRCBATE COURT

COUNTY OF CHESTER C/ANO: 2008-ES-12-0297 (Chesterggoum}gg e
. 2010-E8-46-0265 (York coanly) = B2
| e B W2
IN THE MATTER OF: THE ESTATE OF REBAP. HINSON ot § XF
S5 38
Z3 P o8
ORDE :2(: 588 |
\

2
A hearrng was held on April 12 20 10.at 11:00 AMatthe York County. Probate Courfon: the ‘

pending Peuuonsflvtotrons of Mt Mell Woods: In attendauce were Mr. Woods, appean_ng.pro se,
and the:Personal Representative,.Robert-r-B,reakﬁeld,-Esq’uire-;and*hrs' attorney Mike Bra‘éllhi';'e""tt‘.fi This
is a Chester County estate in-which.the Chester County Probate-Judge: has recus‘edherse'lf: ~fan‘d‘the: '
undcr51gned has been assrgned by Court Adrmmstratton to presrde over contested-matters in thlS
estate. I‘or record keeping, the estate: ‘has also been assrgned a York County Probate Court estate .

number.

Before the Couxt on Apnl 12 2010 were Mr Woods Petrtron for Removal of: Personal

AL

Representative, filed with an acoompanymg Motron for Removal of ] _,.ersonal Representatwe, and
Mr. Woods’ Petition, mMore accurately a Rule 60 Mouon to Vacate the Probate Court s February i
1:8;..2(5.0f9-rber'with an. accornpanymg motmn that the Rilé 60 proceedmg ‘be femoved torCrroult
Court. The Court took judicial notice of the content of the Court’s’ file, ificluding mthouttumtauon, .

the exccuted and filed Form 300, the various Last Wills or alleged Last Wills of the decedent, and

a letter to the Court from Mr. Woods that predated the appointment ‘9? _the Perso_nal Representative. N

Petrtron for Removal of Perqonal Re__resentatwe i

IR

Removal of apersonal representative is governed by S.C. Code Ann. §62 :3-611, Mr. Woods

put forward two grounds  for the involuntary removal of the Personal Representative:
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“misadministration !sic] of estate by failing to post bond, and by probating the wrong will.”

Mr. Woods failed to persuade the Court that cause exists for Mr; Breakfield’s removal with
respect to the posting of bond. The decedent’s last will, admitted to probate by Orderdated February
18,2009, does not require bond,‘and the Court’sFebruary 18, 20Q9'Order appointing Mr. Breakfield
to serve as Personal Representative expressly provided that “nobond required.” Additionally, in an

earlier hearing in which the subject of bond was addressed, the'Couft did not require the posting of

‘bond, but required the Personal Representative to keep funds in escrow for payment of estate

expenses and not to distribute the funds for any o'th’e_\r burpose'pendmg.ﬁlrﬂmr:order*of the court.
Likewise, Mr. Woods failed to persuade the Couft that cause-exists for Mr. Breakfield’s
rgmoval with respect to the alleged probating of the wrong will; hﬁtially, the Court finds that Mr.
Woods is not named, in any capacity, in aﬁy.of the Last Wills that have been filed w1th the Court, -
His status as a claimant, having filed a claim that was disallowed by the Personal Representative but
that has not yet been heard and allowed by the Court, does not give Mr. Woods standing tc;-object
to or contest é decedent’s last will. To have standing; one must generally have a personal.stakein

the subject of the lawsuit, i.e., one must be-a real party in interest. Evins v, Richland County Historic

Preservation Comm., 532 S.E.2d 876 (S.C. 2000). A real party in interest is one who has a real,

material, or substantial interest in the subject matter of the action, as opposed to one who has only

a nominal or technical interest in the action. ‘Sloan v. Friends of the Huniev. Inc., 630 S.E.2d 474
(8.C. 2006). Generally, a ;:reditor of the decedent cannot contest her will. 3 Bowe-Parker: Page on
Wills §26.60. Other ‘autho'rities supporting this principle of law include: 3 Bowe-Parker: Page on
Wills §26.52 (one who would not take more if the will in qﬁestion wére held to be invéﬂid than he

would take if it were held to be valid cannot, by the weight of authority, contest the will in question);
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Baker v. Henderson, 69 S.E.2d 278 (Ga 1952) (if petitioners will not be injured or benefitted by the

establishment and probate of the alleged copy will; they are’ strangers to it and are not proper parties

to the litigation); Estate of Keener, 521 N E 2d 232 (111 App. 1988) (even if the latest will was

invalid, earlier wills failed to name the contestant so he was not entitled to: contest);'Matter of

Wharton, 453 N.Y.S.2d 308 (1982) (generally a person who is nota distributee of the decedent and . |

who will receive no part of a decedent's estate if a w111 is demed probate, wrll not be permitted to file
objections to probate. The exception is when a person is named ina prior w111 and his mterest under
the prior will is greater than under the propounded will). |
Additionally, cause for removal does not ex15t because the Forrnv3'00 on file disclosed'ﬂle,
existence of the June 23, 1998 Last will and the exrstence of two other p0551ble or purported Last _

Wills dated April 5, 2003, and the Court’s Order of Formal Testacy dated February 23, 1998 .

. expressly ordered that the decedent’s Last Will dated June 23, 1998 be admitted forrnally to probate

Consequently, the decision about which last will to admit to probate was made by the Court and not A

by the Personal Representative. Accordingly, it is
ORDERED that Mr. Mell Woods® Petition for Removal of the Personal RepresentatiVeis

denied.

Rule 60 Motion to Vacate the Court’ s February 18, 2009 Order of Forrnal Testacy
and Motion to Remove Rule 60 Motlon to Circuit Court

Mr. Woods’ Petition to Vacate the February 18 2009 Order of Formal Testacy in which: the'
court ordered that the decedent’s 1ast will dated June 23,1998 be admltted to probate, is treated by
the Court as a Rule 60(b) motion. The Court gleans from the motion .that Mr. Woods alleges fraud

with respect to matters presented to the Court that resulted in said order ordering the June 23, 1998
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last will be admittefi to probate.

The Court first con51dered the motion to remove this proceedmg to circuit court. Removal
of probate proceedings to c1rcult court is-governed i)y S.C..Code Ann §62-1-302. For the following
reasons, the Court concludes that the motion to remove the matter to circuit court must be denied.

The Rule 60 motion to vacate is not a subject matter identified in the statute as qualifying for
removal to circuit court. Additionally, .fhe ‘motion to remove tﬁe matter to circuit court must be
denied because the power to grant Rule 60 relief “is possessed solely by the court that rendered the
judgment.” Coleman v. Dunlap, 413 S.E.2d 15 (S.C. 1992). In this case, the Chestér County
Probate Court issued the February 18, 2009 Order now chailenged by Mr. Woods; and the Chester
County Probate Court is the only court with Rule 60 poﬁefs.vaiih résﬁect' to that Order. The circuit
court would not have subject matter jurisdiction. Accordingly, itis

ORDERED that Mr. Woods’ motion to remox}g the Rule 60 proceeding to circuit court is
denied. , '»

With respect to the motion to vacate the F ebruary 18, 2009 Order of Formal Testacy,- ittoo
must be denied. Mr. Woods, the movant, was not a party to the proceeding that resulted in the
issuance of the February 18, 2009 Order he now tries to challenge pursuant to Rule 60(b).- A person
who was not a party to ﬁe underlying proceedingflacks standing to*make a Rule 60(b) motion.

Wright, Miller & Kane, Federal Practice and Procedure: Civil-2d §2865, citing among other

authorities, U. S. v. 8136 S. Dobson St.. Chicago. Ill., 125 F.3d 1076 (7 Cir. 1997), cert. den. 523

U. S. 1111; King v. State Bd, of Elections, 979 F. Supp. 582 (N. D. Ill. 1996). A more recent
opinion very clearly explains that the plain language of Rule 60(b) only allows relief to a party or

a party’s legal representatlve and a nonparty has no right to-use Rule 60(b) to: ‘modify [or vacate] a
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consent decree agreed upon by the pérties when no such relief is sought by any of the parties

. themselves. Ericsson. Inc. v. Interdigital Commupiéations Corp., 41 §F.3d 1217 (Fed. Cir. 2005).!

Other considerations with respect to Mr, Woods’ lack of standing are addressed hereinabove, |

and are equally. applicable to his Rule 60 motion.

And, even if Mr. Woods had standing to make the motion, hé -did not present sufficient

.evidence to prove that the February .1 8, 2009 Order of Formal Téstacy was the product of a fraud on

the Court. A Rule 60 motion is addressed to the discretion of the court. Thomp son v. Hammond,

3625.E.2d 879 (S.C. App. 1987). The burden is on the party seeking reliefto show the applicability

of one of the qualifying grounds. Paul Davis Systems, Inc. v. Deepwatér of Hilton Head, LLC, 607

. S.E.2d 358 (S.C. App. 2004). Mr. Woods presented no witnesses and no admissible documentary

‘evidence other than calling the Court’s attention to documents already in the court’s file.

Accordingly, it is ORDERED that'Ml-'. Wood’s Motion for Rule 60 relief is denied.

IT IS SO ORDERED.

M

-~
-
-~
~
~

< John P. Gettys ! N o
Special Probate Judge for Chester Courtty
April /7 ,2010 -
York, SC

! Where South Carolina cases have not specifically addressed a matter governed by the .
South Carolina Rules of Civil Procedure, South Carolina, courts may seek guidance from federal
cases. Gardner v. Newsome Chevrolet-Buick, Inc., 304 S.C. 328, 404 S.E.2d 200 (1991).
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STATE OF SOUTH caRoLIyiE fA99EY . v 1up propaTs COURT

COUNTY QF CHESTER Zﬂm FEB n A g ey C\/A NO: 2008-ES-12-00297

IN THE MATTER OF: THE?&:QEBQIC&QF%&Q}HINSON |

Order Granting Claimant’s Motion for Removal to Circuit Court

Claimant Mell Woods® Motion to remove his Petition for A‘llowance of Claimto circﬁit court
ard on February 3, 2010. In attendance were Mr. Woods, appearing pro se; the Personal
Representative, Robert Breakfield; and the Personal Representative’s attorney, Mike Brackett,

Claimant Mell Woods filed a claim against the estate on November 9,:2009. The Personal
Representative disallowed the claim by notice dated and'served November 10,2009, On December
9,2009 Mr. Woods filed and served a Petition for Allowance of Claim, a Demand for Jury Trial and
a Motion to Remove his action for allowance of claim to Circiiit Court, On or about December 24,
2009, the Personal Representative filed and served his Return to Mr, Woods® motion to remove, and
filed and served a motion to dismiss portions of Mr, Woods’ Petition. :

On Fébruaxy 3, 2010, immediately prior the' hearing; Mr. Woods filed-an “Am‘éndment of
Claim” that rendered portions of the Personal Representative’s Return moot,

Mr. Woods’ Motion to Remove his Petition to circuit court is governed by S.C. Code Ann,
§62-1-302(d): After the parties were unable to reach agreement on the issues before the Court, and
after hearing from the parties, this Court concluded that claimant Woods’ motion should be granted
and that according to the removal statute cited above the circuit court must decide the Personal
Representative’s motions and determine which causes of action, if any, must remain in the circuit
court and which causes of action, if an » should be remanded to the probate-court. Accordingly, it

1S

ORDERED that claimant Mell Woods® Motion to Remove his Petition for Allowance of
Claim is granted, and pursuant to §62-1-302(d) Mr. Woods’ claim proceedings are hereby removed
to the Chester County Court of Common Pleas. This decision is without prejudice to the Personal

Representative’s pendin motions.
p p

IT IS SO ORDERED.

: ~Tohn P. Gettys, Special Probate Judge for

! UE COPY - - Chester County ‘ f
February /o » 2010 JUDGE OF PROBATE
CHESTER COUNTY, 8,
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
QOUNTY OF CHESTER ‘ 2010-CP-12-0201
(Appeal from Probate Court)
In the Matter of the Estate of Reba P. Hinson
Mell Woods, |
Appellant, ‘ ‘ o ‘ "’:“g o ?;
' : , © QOrder Afﬁrmmg Probate Co = sy
. A N =
S F"?E;’ - ™y
- SR - ' ,\:',
3 2 =8
= ©» %
5 O

RobertH Breakfield, Esquire, as
Personal Representatrve,

Respondent. : - '
| This is an appeal from Probate Court. The hearing on Appellant’s grounds of appeal was .
held on July 8,2011. In attendance were the Appellant, appearing pro se, and the Respondent and
tt. Avallable at the hearing was the circuit cou'rt"sﬁle wbich included the.
§62-1 1-308(b)- The Appellant argued that §62-

his attorney Mike Bracke
Circuit Court and

Probate Court’s Returnas required by S.C. Code. Ann
1-308 requires the Probate Court to certlfy and dehver its entire. file to the
Appellant obj ected to going forward with. the hearmg until the entlre ﬁle from Probate Court was

filed in the Circuit Court. Respondent countered that only those contents of the Probate Court file
cular proceeding or order in the Probate Court from whrch the appeal is
ge of §62-1-308. convmces the Court that

that are relevant t0 the parti
urt’s file that was not

be included in the Return. The langua:

d not identify anything in, the Probate Co

taken must
udice his appeal 1f not included in the

Respondent is correct. Appellant coul
included in the Return that Appellant claimed would prej
Return was incomplete was overruled

Return. Appellant’s objection that the Rel

08
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Motion for Removal identified the grounds as failuré to give bond after a demahd"'for borid was
made, and other “mis-fnanagemen’t itéms,” nét idenfiﬁé.d in the motion with any particularity. -
Appellant thereafter filed his “Verified Petition .t'o' Vaca;‘e the éH‘e’Sier Céuﬁﬁthobate Court
Order Entered in the Above-Styled Case on F. ebruary 18,2009; [and] Mdﬁ"oh ForRemoval to Circuit
Court.” This pleading was déted February 17, 2010. Although thé-‘Probate Courtfdéniéd the relief
sought in the Petition to Vacate Order and the Motion to Remove,the'proceedm.gf.to:Circuit Cour;ng .

the Appellant did not appeal those rulings, o ' o Py

&

The Personal Representative filed and se'rved  an AnsWér;tb' tﬁe’ Petition. for Remov&l?é?‘
Personal Representative, The Personal Representative also ﬁl‘e‘dl‘and served a consolidated Mc:t:o;
to Dismiss the Petition to Vacate Ordér anda Retﬁi‘n‘tO the Motion to Remove the Petition to Vacate
to Circuit Court, The hearing on the Appellant’s two Petitions and related motions was held in the
Probate Court on April 12, 2010.! Following the hearing the Probate Judge issued his Order dated
April 19, 2010.  The Order contained three rulings: (1) it.denied the Appellant’s Petition for

Removal of the Personal Representative for-cause; (2) it denied the motion to remove to Circuit

Court the Petition to Vacate; and (3) it denied Appellant’s Petition to Vacate the Probate Court’s

' The hearing was held in York County because the Chester County Probate Judge
recused herself from the proceeding and the York County Probate Judge was appointed to serve
as Special Probate J udge for Chester County in matters related to this estate,

Page2of 6
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subjects as “partial

February 18, 2009 Order of Formal Testacy.?
¢ of Appeal filed on Apnl 30,2010, Appellant 1dent1ﬁed two.
se himself .when:he had-knowledge that

In his Notic
» for the appeal: (1) the Probate Judge did not recu:

grounds” fc
ast involvement in the matter,
0 subpoenaﬂ'to the hearing.

a family member had some p
o issue subpoenas for witnesses that the Appellant wanted t
«additional grounds” for his appeal: (3) that the

e for his failure to provide bond, and

and (2) that' the Probate Judge refused

o]
On June 4, 2010 the Appellant ﬁled two

probate court erred in not removing the Personal Representatw
g to rule that the wrong will is'being probated
cided according to the rules

(4) that the probate court erred in failin
s from probate court to circuit court are heard and de
uits. Jean Hoefer Toal, Shahin Vafai & Robert A

Appeal
governing appeals t0 the higher appellate co
Muckenfuss, Appellate Practice in South Carolina 31 (2d €d.2002) and cases c1ted“therein. The ‘
circuit court is to apply the same standard of review that the Court of Appeals or- Supreme Court j
~ would apply on appeal. Id The hearing in the circuit court must be stnctly on appeal and ponevx%’ | ﬁ -
evidence may be presented. S.C. Code Ann. §62— -308(d) | | ; ;ZZ: ‘ } 5 B ‘j 5
Ground 3. During the hearmg the Appellant on the record orally w1thdrew h1s{g;§undj§f 59?
appeal no. three, the ground alleging error withrespect to bond. The heanng proceeded-on the tlgee 5 :%S
remaining grounds of appeal - B =
cusal the record indicates that no motion-or request for recusal'
ed upon by the trial court and

Ground 1. On the issue of re
the probate judge. This subject was not raised to and rul
ds of appeal The subject was not addressed in the

was made to

was first raised in n the Appellant’s partial groun
2010 Order, and it was not raised by the Appellant ina Rule 59 motion. .
o . .

Probate Court s April 19,
pealed. .
4 0

2 A5 indicated above, rulings 2 and 3 were not ap
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Consequently, it is not preserved for appeal. Jean Hoefer Toal, Shahin Vafai: & Robert A.

Muckenfuss, A pellate Practlce in South Carolina 55 (2d ed. 2002) citing’ Hubbard v. Rowe, 5

S.E. 2d 187 (8.C. 1939) (questlons presented for appellate review must first have been fairly and

properly raised in the lower court and passed upon by that court); and I’On, L.L.C. v. Town of Mt,

Pleasant, 526 S.E.2d 716 (8.C. 1993) (if the losing party has raised an issue in the lower. court, but

the court fails to rule upon it, the party must file a Rule 59 motion to alter or-amend:the judgment
in order to preserve the issue for appellate rev1ew)

Ground 2 Likewise, on the issue of the probate judge not 1ssu1ng subpoenas for Appe,L?.nt 3

use no objection or motion on the subject was raised at the April 12; 2010 probate éourt l(eanng o

2

oo

F ‘\:m
F ~~~~~

the Appellant did not request a continuance of the heanng for the purpose of ; servmg subpoenas fof' =
5

witness attendance, the issue was not raised to and ruled upon by the tnal court andvstas ﬁr?t ra1sed3
inthe Appellant s partlal grounds of appeal, the issue was not addressed inthe Probate Cou?:t’s Aprlls
19,2010 Order and it was'not raised by the Appellant ina Rule 59 mot1on Addmonally, the record
of the April 12, 201 0 hearing reveals that the Appellant d1d not 1dent1fy who he would have
subpoenaed nor d1d he make a proffer of what the Wltness(es) were expected to: offer in the way of
relevant and admissible evidence, Appellant did not 1dent1fy what preJ judice he would suffer w1thout
the witnesses. Consequently, based on the authorities crted above, this ground of appealuwas not
preserved for appellate review. |

Ground 4. With respect to the issue of the Probate Court’s decision. not to remove the

Respondent as Personal Representative because he was probating the wrong w111, the Appellant has

failed to carry his burden to demonstrate to this Court that the Probate Court committed an error in
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not removing the Respondent on the ground é.lle'géd. 3
The Probate Court was correct 11'1 holding that Appellant did not, and does not, have standing
to obj éct to, to veto, or to cohtest the decedent’s last will. Notwithstaiiding thé.t A‘ppellant claims
to be a creditor of the estate, by his own admission to the.Court he is not named as a beneficiary or
devisee in any instrument pufpox%ed tolbe a Las;t Will of decedent RébaHinSon. Q'uoting from the
Probate Court’s April 19, 2010 Order:
To have standing, ‘one must generally have a personal stake 1n the subject of

the lawsuit, i.e., one must be a real party in interest. Evins .v.*Richland County
Historic Preservation Comm., 532 S.E.2d 876 (S.C. 2000). A real partym interdst

J340%

o
is one who has a real, material, or substantial interest in the subject matter, of tb:e : %‘E—\-
action, as opposed to one who has only a nominal or technical interest in theactiops R
Sloan v. Friends of the Hunley, Inc., 630 S.E.2d 474 ,(S;C..200'6),.»Gine'x‘a_.lly,@ -
creditor of the decedent cannot contest her will. 3-Bowe-Parker: Page:on wills 4
§26.60. Other authorities supporting this principle of law include: 3 Bovgg;?arke?:’ O

S

]

Page on Wills §26.52 (one who would not take moré if the will in questionWé{re held. g;cf, ‘

to be invalid than he would take if it were held to be valid cannot, by the weight £ —

authority, contest the will in question); Baker v. Henderson, 69 S:E.2d 278 (Ga.~

1952) (if petitioners will not be injured or benefitted by ‘the establishment and

probate of the alleged copy will, they are strangers to it and dre not proper partiesto - -

the litigation); Estate of Keener, 521 N.E.2d 232 (Iil. App. 1988) (even if thelatest -

will was invalid, earlier wills failed to name the contestant, so he was: notentitledto

contest); Matter of Wharton, 453 N.Y.S.2d 308 (1982) (generally aperson whoisnot

2 distributee of the decedent and who will receive no part of a decedent's estate ifa
“will is denied probate, will not be permitted to file .obj ections to probate. The

exception is when a person is named in a prior will and his interest under the:prior

will is greater than under the propounded will). :

Additionally, Respondent is prob_ating the Last Will that was ord.ered‘ by‘the ~Prob'afe.Court "

3 The Appellant’s issue on appeal no. 4 is actually misstated. The Probate Court Order
that admitted the particular Last Will to probate (the Last Will that Appellant labels the “wrong
will”) was the Probate Court’s Order dated February 18, 2009. Appellant tried to vacate that
Order, but in the April 19, 2010 Order, the Probate Court denied such relief because Appellant
had no standing to seek to vacate the Order and, alternatively, he made an insufficient showing
for Rule 60 (b) relief. Appellant has not appealed that portion of the April 19; 2010 Order. Inthe
appeal now pending, the Appellant is really appealing the Probate Court’s refusal to remove the

_Respondent as PR because he is probating the wrong will. .

Page 5 of 6
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to be admitted to probate and, in S0 domg, is abldmg by, and not disregarding, an order of'the court.

Accordmgly, for the reasons stated heremabove the Chester County Probate Court’s Order

dated April 19, 2010 is affirmed, the Appellant’s appealis d15mlssed -and th1s matter is remanded

to the Probate Court for continued estate admlmstratlon accordmg to applicable law and procedure

IT IS SO ORDERED.

Brooks J EAAdsrtitn. Tadkle /

July /‘] ,2011.
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_ Do sucrH CIRGUIT. COURTZ:"w -~
COUNTY OF CHESTER , ) Om o 1
g ) CaseNo 1986-Es-12-1s§g > 2
Kathy H. Huﬁ"stlckle, Yy 35 = 3
) ORDER % =
In the Matter of:-Levie Hoyt Hmson, ) e e e ™
Petr’uoner ’ ') o - o
) HR2Y 8 Ee
mg.a mn2
Lois H. Grif.ﬁn, ?13 - BT
— s o -
e et _’:g ~eof_=fe@ecg:f.~..
m

e D

3 Nﬂ O
N

This rnatter came before the Court on August 9, 2007 for: aheanng
Petition of Kathy H. Huffstickle dated M ay23,2007, seeking'to set asrde ap:amendeﬂ

real estate conveyance filed by the Probate Court ot March 8, 2007 It appears that Levie

Hoyt | Hmson ‘died on August 1, 1986, leavmg aLast erl and Testarnent Item I of Levre

Hoyt Hinson’s’ Will reads as follows: .
«] will, deviseand bequeath ito my rpeloved wite; Reﬁéi'?l’ﬁi'ﬁsoﬁi-all of '

my personal property of every Kindand descnpnon L fricluding’ “ashmhoney. Ather 1

q

Jeath; the remainider if any; tg our beloved children. Name: leham‘ G/ Hinson - S

de’_eeased his heirs, Lois H. anﬁn, John C: Hmson and Kathy HHuffstickle,

share‘and share alike.”

Item I of the Will reads as follows: o
«] will, devise-and bequeath‘unt"

real estate, in fee srnple,

Item 1I of the Will appearst0 leiive a Life Estate t6 Reba P. Hmson in all of Levie

Hoyt Hmson s real estate then t0 the bodily heirs forever Thie’ issuein thiscase tuins’

upon 2 deterrmnanon of the intention of Levie Hoyt Hmson inusing ‘fhe langiage bodrly

heirs”. It ‘was the contention of the Petitioner that the deceased intended to leave to his -
bodily heirs the property in ques tion and that Lois H: anﬁn was ot his bodlly heir. It
was the contention of Lois H anﬁn that Kathy H. Huffstlclde was not'a: bodrly heirof \

A TRUE COPY ‘
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the parents and that she did not. mhent any rea.l estate, It was an alternate contentlon of
Kathy H. Huffsttckle that she was the only Jomt child of Lev1e Hoyt Hinson and Reba P.

:thson 50 she is the only bodtly heir. -

.-1t appears: that Lev1e Hoyt Hinson fathered Wﬂham C ‘Hinson.and John C
Hmson prior to his marriage to Reba P. Hinson. It appears that Reba P. ‘Hinson gave
birth to. Lois H. Griffin prior to her marriage to Levw Hoyt Hmson There was
conflicting testimony as to whether or not Kathy H Huﬂ’stlckle was the Chlld of Levie
Hoyt Hmson and Reba P, Hinson. The defense presented w1tnesses that' Kathy H.

V Huﬁ"stxckle was actuallya Ch!ld ‘of-the: sxster of Reba P Hinson Kathy H Huffstlckle

. A btrth certlﬁcate was mtroduced mto ev1dence showmg Reba P. Hmson and Levie Hoyt

~ Hinson as the parents of Kathy H. Huffstickle.

Item 1 of the Wil lsts cach of the childzen of Levie Hoyt Hinson and Reba P.
Hinson. I ﬁnd that Levie Hoyt Hinson intended to leaye the real estate to all of the
children hsted in Item I and used the term bodxly heirs in Item I of the thl '
mterchangeably with the children-in Item I of the Will: I further ﬁnd that he 1ntended to
~ include Kathy H. Huffsttckle and Lois H. Griffin as children and bodily heits.

TSSO THEREFORE;QRDERED

A That the smended real estate conveyance of March 8, 2007, is affirmed,
. Be- ,___,That the real property consmtmg 0f 92 acres. referred to in the Petition as
| tax map fo- 158 0:0-3 i 1s hereby declared 1o be owned as tenants in
' common, by the. bodily heirs of Levie Hoyt Hinson,
' C That the bodtly helrs of Levxe Hoyt Hinson are hereby declared to be John.
C. Hmson, Lois H anﬁn, Kathy H. Huffsttckle and the hetrs of William
C. Hinson, and . ‘
D. That the hexrs of thlxam C Hmson are William Levy Hinson, John
Daniel Hmsou, Charles I erry Hmson, Robert Harold Hinson, ‘William

-
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Calvin Hinson, Etta Elsine Hinson,

‘Hinson.. . - .

Linda Kay Hinson, gnd Da;rcll Wayne

October /S ,2007 - LoisH: oddey -/
Chester South Carolma L Chester County Probate Judae
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PROBATE COURT-REAL ESTATE CONVEYANCES

AMENDED
STATE OF SOUTH CAROLINA,
County of Chester,
Estateof ______] Levie Hoyt Monson -
DECEASED

'

March 8, 2007

_______ I

HEIRS AT LAW. DEVISEES

BRIEF DECIUPTI'ONZ '

Rebta P. linson, Route 1, Box 264-A, Fort Lewn, SC

92 Acres - South of Foxt
Lawn off Hwy. $21 - Hap NO.

(Life Estate™.

158-0~0-3 - Chester Co., SC
(20 acxes used foxr
Commercial use) .

v

Remaindermeny

'Joh’p C. Hinsea
Lois H. Griffin-
Kithy H. Huffstickle

William Levy_H{hson

‘William C. Hinson(deceased) His Heirs:

Jotur—Dartet: tHnson -
‘Charles Jerry-Hinson
-Robert Harold Hinson

-Hichael Dennis~HinSon ]
William Calvin Hinson
_Etta -Elaine: Hinscon .

Linda Kay Hinson .-,
"Darrell Wayng, Hinson

Judge of Probate,

Chester

_County
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STATE OF.SOUTH CAROLINA "IN THE COURT OF COMMON PLEAS - '

COUNTY OF CHESTER : 2010-CP-12-0201
. ‘ (Appeal from Probate Court)

In the Matter of the Estate of Reba P. Hinson

Mell Woods,
Appellant, '
ORDER AFFIRMING

V. PROBATE COURT

Robert H. Breakfield, Esquire, as
Personal Representative,

Respondent.

This is an appeal from Probate Court. The hearing on Appellant’s grounds of appeal was
held on Septeprxbér‘ 8, 2010. In attendance were the Appellant, appearing pro se, and the
Respondent and his attorney Mike Brackett. The record froﬁ the Probate Court and the
arguments of the parties establish the following hiﬁtory: The action involved in this appeal was
commenced by the Appellant’s Petition for Removal of Personal Representative dated January
22, 2010. Attached to the Petition was a document titled “Motion for Removal. of Personal
Representative.” The Petition identified the grounds for removal as “Misadnﬁﬁis&ation of estate
by failing to post bond, and by probating the wrong will.” The Motion for Removal identified
the grounds as failure to give bond after a demand for bond was made, and other “mis-
management items,” not identified in the motion with any particularity.

Appellant thereafter filed his “Verified Petition to Vacate the Chester- County Prdbéte

Court Order Entered in the Above-Styled Case on February 18, 2009; [and] Motion For Removal
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to Circuit Court.” This pleading was dated February 17, 2010. !

The Personal Representative filed and served an Answer to the Petition for Removal of
Persqnal' Representative.' The Personal -Représenta‘tive also ﬁlé:d and served a consolidated
Motion to Dismiss the Petition to Vacate Order and a Return to the Motion to “Remové the
~ Petition to Vacate to Circuit Court.

The hearing on the Appellant’s two Petitions and related motions was held in the Probate
Court on April i2, 20102 Following the hiearing the Probate Judge issued his Ordér.dated April
19, 2010. " The Order contained three rulings: (1) it denied the Appellant’s.‘Pétition"for Removal
of the Personal Representative for cause; (2) it denied the motion to remove to Circuit Court the
Petition to Vacate; and (3) it denied Appellant’s Petition to Vacate the Probate VCovi_xft’s February
18, 2009 Order of Formal Testacy.3 |

In his Notice of Appeal filed on April 30, 2010, Appellant identified two subjects as -
“partial grounds” for the appeal: (1) the Probate Judge did not recuse himself‘ from the matter
when he had knowledge that a family member had some past involvement in the matter, and (2)
"that the Probate Judge refused to issue subpoenas for Wwitnesses that the Appellaﬁt ‘wanted to
subpoena to the hearing.

On June 4, 2010 the Appellant filed two “additibﬁal groﬁnds” for his appeal: (3) that the

probate court erred in not removing the Personal Representative for his failure to.provide bond,

! Although the Probate Court denied the relief sought-in the Petition to Vacate Order and
. the Motion to Remove the proceedmg to Circuit Court, the Appellant did not appeal those
rulings.

2 The hearing was held in York County because the Chester County Probate Judge
recused herself from the proceeding and the York County Probate Judge was appointed to serve
as Spemal Probate Judge for Chester County in matters related to this estate.

3 As indicated in footnote 1 above, rulings 2 and 3 were not appealed.

o
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and (4) that the probate court erred in failing to rule that the wrong will is being probated.
Appeals from probate court to circuit court are heard and decided accordmg to the rules

governing appeals to the higher appellate courts. ‘Jean Hoefer Toal, Shahin Vafai & Robert A.

Muckenfuss, Apnell{ate Practice in South Carolina 31 (2d €d.2002) and cases cited therein. The
circuit court is to apply the same standard of review that the Court of Appeals or Supreme Court
would apply on appeal. Id. The hearing in the circuit court must be strictly on appeal, and no new |
evrdence may be presented. S.C. Code Ann. §62-1-308(d). |

During the heanng the Appellant, on the record, orally withdrew his ground of. appeal no. 1
three, the ground alleging error with respect to bond. The hearing proceeded on the three
remaining grounds of appeal.

On the issue of recusal, the record irrdicates that no motion or request for reeusal was
made to the probate judge. This subject‘was' not raised to and ru_led upon by the trial court and
was first raised in the Appellant’s partial grounds of appeal. The subject was not addressed in".
the Probate Court’s April 19, 2010 Order, and it was not raised by' the Appellant in a Rule 59
motion. Consequently, it.is not preserved for appeal Jean Hoefer Toal, Shahin Vafal & Robert

A. Muckenfuss, Appellate Practice in South Carolina 55 (2d ed. 2002) c1t1ng Hubbard V. Rowe

5S.E2d 187 (S.C. 1939) (questions presented for appellate review must first have been fairly

and properly raised in the lower court and passed upon by that court); and 'On, LL.C. v. Town

of Mt. Pleasant, 526 S.E.2d 716 (S.C. 1993) ( if the losing party has raised an issue in the lower

court, but the court fails to rule upon it, the party must file a Rule 59 motion to alter or amend the

judgment in order to preserve the issue for appellate review).

"~ 20
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Likewise, onlthe issue of_the probate judgeb not issuing subpoenas for -appella—'nt’s use, no
objection .or motic.m%on the subject was raised at the probate court hearing; the issue was not
raised to and ruled upon by the trial court and was first raised in the Appellant’s partial grounds
of appeal, the issue was not addressed in the Probate Court’s April 19, 2010'Order, and it was
not raised by the Ap}f)ellant in a Rule 59 motion. Additionally,"the record of the April 12, 2010
hearing reveals that %che Appellant did not identify who he would have ‘_subpoenaed, nor did he
make a proffer of what the witness(es) were expected to offer in the ‘way of relevant and
admissible /evidence.% Consequently, based on the authorities cited above, fhisygféund of appeal

i

was not preserved for appellate review.
|

With respect ’éo the issue of the Probate Couﬁ’s decision asto Which':La‘st'Will- was to be
admitted to probate, ;n action challenging a iast will is at law. Estate of Hicks; 32;7‘S.E.2d 343
(S.C. 1985). In law cases, this court, as an appellate court, has jurisdiction merely for correction
of errors of law and will not disturb the findings of the probate judge unless théy are found to be
without evidence which reasonably supports the findings. Jean Hoefer Toal, Sha.hin Vafai &
Robert A. Muckenfuss, Appellate Practice in South Carolina 176 (2d ed.2002). In thls instance,
the Appellant has failed to carry his burden to demoﬁétrate to this Court-that the Probate Court
committed an error of law in ruling that thé decedent’s June 23, 1998 last will was to be admitted
to probate. Evidence in the record of the April 12,'2010 hearing shows that the admission of the
decedent’s June 23, 1998 last will to probate was pursuant to a family settlement agreement
among the decedent’s heirs and/or devisees, not including the Appellant who is a stranger to the
estate.

Additionally, the Probate Court’s conclusion that the Appellant lacks standing to object
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to or contest the decedent’s last will is well supported by persuasive authorities and precedent.

Quoting from the Probate Court’s April 19, 2010 Order:_

To have standmg, one must generally have a personal stake in the subject
of the lawsuit, i.e., one must be a real party in interest. Evins v. Rlchland County
Historic Preservatlon Comm., 532 S.E.2d 876 (S.C. 2000). A real party in interest
is one who has a real, matenal or substantial interest in the subject matter of the
action, as opposed to one who has only a nominal or technical interest in the
action. Sloan v. Friends of the Hunley, Inc., 630 S.E.2d 474 (S. C. 2006).
Generally, a creditor of the decedent cannot contest her will. 3 Bowe-Parker: Page
on Wills §26.60. Other authorities supporting this prmmple of law include: 3
Bowe-Parker: Page on Wills §26.52 (one who would not take more if the will in .
question were held to be invalid than he would take if it were held to be valid
cannot, by the weight of authority, contest the will in question); :Baker v. -
Henderson, 69 S.E.2d 278 (Ga. 1952) (if petitioners will not be injured or
benefitted by the establishment and probate of the alleged copy will, they are
strangers to it and are not proper parties to the litigation); Estate of Keener, 521
N.E.2d 232 (1ll. App. 1988) (even if the latest will was invalid, earlier wills failed
to name the contestant, so he was not entitled to contest); Matter of Wharton, 453
N.Y.S.2d 308 (1982) (generally a person who is not a distributee of the decedent,
and who will receive no part of a decedent's estate if a will is denied probate, will
not be permltted to file objections to probate. The exception is when aperson is
named in a prior will and his interest under the pnor will is greater than under the

propounded will).

Accordingly, for the reasons stated hereinabove, the Chester County | Probate Court’s
Order dated April 19, 2010 is affirmed, the Appellant’s appeal is dismissed, and this matter is

. remitted to the Probate Court for continued estate administration according to applicable law and

procedure.

IT IS SO ORDERED. () lM MA}

Chfton ewman, Judge

September ij , 2010

22
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March 19, 2011
Mell Woods |
P.0. Box 2603
Lancaster SC A29721

Honorable Cllfton Newman .
South Carolina Circuit Court Judge"“"h
P.0. Box 516 | :
Kingstree SC 29556

Re. Letter fromJMr. Brackett concernlng a Chester County
] ckhlnNOGtoberprBrackett’s letter attached

Dear Judge Newman‘f

This is the¥case where the. Probate Court Clerks are not
capable of proce551ng an appeal to . clrcuit court. The clerks
will not ask Court Admlnlstratxon -about - what to do -- they
prefer all of thelr advice £rom’ Brackett, an adverse party.
But such is what Brackett does best., Brackett somehow thinks
someone has app01nted ‘him to go :all over "the state telling
clerks and Judges what to do, and. the tone .of all of his
pleadings and correspondence is that- no one in ‘South Carolina
knows how to do anythxng except Brackett.

I am quite satlsfled with the Rullng of the Court that
Brackett is complalnlng about:. I do mnot want to part1c1pate
in any- tekepboﬂeIhearungS*mor~do~any of - the -other thlngs he.
has suggested.i My position is that it ‘has been ‘more’ than
30 days since Brackett learned of the Court’s Ruling, and

51nce he dld not appeal the law of the case rule has attached.

- And as far as Brackett implying that everyone is holdlng up
an estate, such is not true either. Brackett can expedite the
matter by 51mply getting off the case. Local attorneys - ‘can settle
the matter in a week -~ I guarantee it. , :

Sincerely;

@,ﬂ /@ .
e )fgmdléﬁ
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Mike Brackett

From: Mike Brackett

Sent: Wednesday, March 16,2011 3:59 PM

To: ‘cnewmanj@sccourts.org’

Cc: ‘cnewmanic@sccourts.org'; 'Robert Breakfield'
Subject: Woods v. 'Breakﬁeld, as PR 2010-CP-12-0201

Judge Newman,

R .| You.heard Mr. Woods’ appeal from_probate court.in Chester last September.. You issued an Order affirming
o the probate court. Mr. Woods filed a motion for reconsideration grounded in part on the fact that the probate
court had not made a certified return of the relevant probate court record to the circuit court. in January,
2011 you issued an Order granting thé motion for reconsideration on the ground that the probate court had
not made the required return to the circuit-court. The appeal was put back on the Chester non-jury roster,
and it was scheduled for a hearing today. Judge Kinard, sua sponte, ruled that he could not hear the
appeal because you have already heard the appeal, have ruled-on it, and subsequently granted a motion
for reconsideration. Mr. Woods agreed and would not consent to Judge Kinard hearing the appeal.

" | I understand that yois will be holding court in Kershaw County on March 30, 31 and April 1. Can you work in
the hearing on Mr. Woods’ appeal? | will serve the required notice and will have the Chester County Clerk of.
Court deliver to you the probate court’s return. R ‘ . T '
Thank you for‘?@ur“‘aﬁénfijoﬁ"to this request.’ Because Ihave not be’e‘n*é’ble-‘to communicate with-Mr. Wooeds |
by efmail,-1.am printing this émail and putting it in the mail to him today. o :

| Mike Brackett
- T-803.461.2312
F - 803.461.2309

R RE: A“)mf&/




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMOCN PLEAS
) ' ‘
~ COUNTY OF CHESTER ) 2010-CP-12-0201
' ) (Appeal from Probate. Court)
)
In the Matter of the Estate of Reba P. )
Hinson ) .
)
Mell Woods, )
) B
Appellant, ) "ORDER GRANT ING APPELLANT S
) RULE 59(e) MOTION - - L4 1
Robert H. Breakfield, Esquire, as ) : T "O e
Personal Representatwe ) : g
Respondent; ) o
)

This matter came before the Court as an appeal of a Chester County Probate Coutt Order
dated Apr1l 19, 2010. The hearing on Appellant $ grounds for appeal was held on- September 8,
2010 whereby this Court affirmed the Probate Court Order. Appellant subsequently filed a
Motion for Reconsideration of that Order.

After considering the motion and applicable law pursuant to S.C. Code Ann:§ 62-1-
308(b), I find that a proper return was not made by the Probate Court as required by law, It is

therefore ordered that the Motion for Reconsideration is hereby GRANTED.

) e

January _ 2.7 2011 _ ' >UCllfton Newman,

{ wb:2. , South Carolina Presiding Judge

AND IT IS SO ORDERED.




- STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
.COUNTY OF CHESTER 2010-CP-12-0201 |
(Appeal from Probate Court)
~ In the Matter of the 'Estate of Reba P.-
Hinson ‘
Mell Woods,
ORDER GRANTING APPELLANT § =

Appellant,

RULE 59(¢) MOTION s = =
o ..,-ii; w =
Robert H. Breakfield, Esquire, as i ‘j ;
Personal Representative, Yo n =
o ‘"3:,\
Respondent. a

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
).
)
)
)

~ This matter came before the Court as an appeal of a Chester County Probate Coun Order
dated April 19, 2010. The hearing on Appellant S grounds for appeal was held on September 8,
2010 whereby this Court affirmed the Probate C.ourt Order. Appellant subsequently filed ‘a
Motion for Reconsideration of that Order. N

After considering the motion and applicable law pufsuant to S;C. Code‘Ann. § 62-1’-
308(b), I find that a proper return was not made by the Probate Court as required by law. Itis
therefore ordered that the Motlon for Recon51de1at10n is hereby GRANTED.

AND IT IS SO ORDERED.

January Z , 2011
QoAd b L South Ca1ohna

Chfton Newman,
"P1e«1dnw J ud e

444444

Trw and comact copy of oghaet Z
- pener on file j thie offics. z
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State of South Carolina
OIIJB Circuit Court of the Third yuhmal Circuit

Post Office Box 192

n .
flc'!fm Newman Columbia; South Carolina 29202
udge Phone: (803) 576-1770
e , Fax: (803) 576- 1772

. ) cnewman|@sccourts.org
January 28, 2011

The Honorable Sue K. Carpenter
Clerk of Court :
140 Main Street

Post Office Box 580

Chester, South Carolina 29706

RE:  Case No.: 2010-CP-12:0201 -

- Dear Ms. Carpenter:

Enclosed, please find the Order Grantmg Appellant s Ru1e59(e) MOthIl Please ﬁle and
it and serve jt on all parties. Thank you for your assistance in thls matter. e :

N < o Very truly yours,

py . ' Tetkla's. Wormack
' ‘LawClerk to The Honorable Clifton Newman

Enclosed: Order Granting Appellant’s Rule 59(e) Motion
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF CHESTER | . 2010 CPp-12- 0201 I
: o (Appeal from Probate: Court)
In the Matter of the Estate of Reba.,P Hinson
~2 o -
Mell Woods, = =0
“Th E »Z
. - o
Appellant, : ‘ = N Do
: e Order Amendmg Prior Orde(r Grantifig :i"”
V. . SR Appellant s Rule: 59(e) Motrgan 3 38
Robert H. Breakfield, Esquire, as N o o
Personal Representative . : N
Respondent. | |

By Order dated January 27, 2011, the undersxgned granted the. Appellant s Motion for
Recons1derat10n On the Court s own mot10n, the under31gned now

Order to provrde that the Motio

n for Recons1deratron is granted; that the. Order dated September 30,.
2010 whrch was the subject of the Motion for Recons1derat10n is hereby vacate

d; that the - _
undersigned does not retain Junsdrcuon to hear the Appellant’s appeal and that the appeal be S
returned to the Chester County non-jury docket.’ R
IT IS SO ORDERED. : /) A/ M
o ‘ Ch 0 an, Judge _
Cg wled/ , SC R o -

May 14 ,2011

28
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STATE OF SOUTH CAROLINA PROBATE COURT J 0l RE
COUNTY OF CHESTER

IN THE MATTER OF: ESTATE OF REBA P. HINSON

CASE NUMBER: 200851200297 | @
'oRbER?FOR HEARING
 ITIS HEREBY ORDERED tﬁét.é:héariné'in this in‘att'efibe'se‘t"fqr:"'_
DATE: FEBRUARY 3, 20‘:101.— |
TIME:  11:00 AM.
PLACE: '_CHEéTER COUN:ﬁ P“I"\"AO"BATE COURf .

'HEARING SCHEDULED BY COURT TO CONSIDER MOTION FOR
REMOVAL TO CIRCUIT COURT : .

Executed this,l‘ith~day‘6f‘Jé_riu’ary:20‘10.— o
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STATE OF SOUTH CAROLINA ) Iﬁ THE PROBATE. COURT

A

)
_COUNTY OF CHESTER ) :

Estate of Reba P. Hinson ) : . -Ar'.."f ﬁ

) ORDER" = = %X "0 ..gE

No. 2008ES1200297 ) R = %
- ) . “%8%@.?%%.
o B i :

< - B

This Order modifies the Probate »'Cou':ét“,':-f’ett;_é"_i"as.l'o%ﬁ'l

Tnstruction dated November . 12, 2009. to  ‘Robert H.

Rreakfield, Personal Representative for the Estate of Reba

P. Hinson.

The Personal Representative may distribute _toﬂ-thév

estate peneficiaries cash and property. However,.-.the

n at least $200,000.00

pPersonal Representative shall»retai
n of the claim of -

in estate assets pending the resolutio

Mell Woods against the Estate of Reba F. Hinson.

The Personal Rép:esentatiVe shall“‘have‘ the authority -
to expend estate assets for normal operating4exp¢nses fér::'

administrative purposes, . including the power to ;retain
attorneys. and accountants for the purpdse of defendihg the . .

Estate against any claims against the Estate.

Date:/)70707 : :f—; fai,hf'



'IN THE PROBATE COURT

STATE OF SOUTH CAROLIyKSAS HRADRE

COUNTY OF CHESTER C/A NO: 2008-ES-12-00297

00 FER db A4

0BATE €

' PROB/ RT ) |
IN THE MATTER OF: THEMBAEE; Gg}gﬁgﬁ HINSON

Order Granting Claimant’s Motion for Removal to CirE:uit Court

Claimant Mell Woods’ Motion to remove his Petition for Allowance of Claim to circuit éouﬂ
was heard on February 3, 2010. In attendance were Mr. Woods, appearing pro se; the Personal
Representative, Robert Breakfield;.and the Personal Representative’s attorney, Mike Brackett.

Claimant Mell Woods filed a cle;nn againéi the estate onNovemb;r9, 2009. The Personal

Representative disallowed the claim by notice dated and served November 10, 2009. On December
9,2009 Mr. Woods filed and served a Petition for Allowance of Claim, a Demand for Jury Trial and
a Motion to Remove his action for allowance of claim to Circuit Court. On or about December 24,
2009, the Personal Representative filed and served his Return to Mr. Woods’ motion to remove, and
filed and served a motion to dismiss portions of Mr.Woods’ Petition.

, On February 3, 2010, immediately prior the hearing, Mr. Woods filed an “Amendment of
Claim” that rendered portions of the Personal Representative’s Return moot.

Mr. Woods’ Motion to Remove his Petition to circuit court is governed by S.C. Code Ann.
'§62-1-302(d). After the parties were unable to reach agreement on the issues before the Court, and
after hearing from the parties, this Court concluded that claimant Woods’ motion should be granted
and that according to the removal statute cited above the circuit court must decide the Personal
Representative’s motions and determine which causes of action, if any, must remain in the circuit
court and which causes of action, if any, should be remanded to the probate court. Accordingly, it

1S

ORDERED that claimant Mell Woods’ Motion to Remove his Petition for Allowance of. . .

Claim is granted, and pursuant to §62-1-302(d) Mr. Woods’ claim proceedings are hereby removed
to the Chester County Court of Common Pleas. This decision is without prejudice to the Personal
Representative’s pending motions.

IT IS SO ORDERED.

February /o0 , 2010

Page 1 of 1
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ZIEIJB %upreme @uutt of %uutb Ql: : ft@em

Zﬂlﬂ MAR |8 P 3|

ORDER
IRk PROB TE COURT
HESRTEF{Q\C@UNTY S C

| find that the Honorable Lons Roddey, Judge of Probate foert‘teeter County,

is disqualified from any further hearlngs In Re: Estate of Reba Pettit Hinson, : and therefore

e et e e s e T T

| is unable {0 : sit as judge of_grobate in this matter
Pursuant o the provnsmns ofS C. Const Art V, §4 and S. C. Code Ahn.,§14- ’

23-1080 (Supp 1997) | »

ITIS ORDERED that the Honorable John Gettys J.udge of Probate for York |
County, be, and hereby is, appomted as.special probate court judge to sit in the above
| matter. As .such special probate court judge, he shall have all the powers and dutles

appertaining to a probate court judge for Chester County for the handling of the above

. matter.

JEAN H. TOAL, CHIEE JUSTICE

BY:. %m/(» &JW

Rosalyn Frerson Director
South Carolina Court Admlmstratlon

March 11, 2010
Columbia, South Carolina
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STATE OF SOUTH CAROLINA . ) . ‘
' : ) IN THE PROBATE COURT
COUNTY OF:  CHBESTER ) ‘
) REQUEST FOR RECUSAL

IN THE MATTER OF: REBA PETTIT BINSON ) .

. ) CASENUMBER: 2008ES1200297

I request to be recused from the above iisted case in its entirety )
OR

I request to be recused from this portion of the above listed case.

(1) Administration d
(2) A Litigation , O

Describe the Litigation:

I request to be recused because of Conflict of Interest: ]

Explanation: (Optional):

Attorney(s) Involved:

Name of Attorney:
Address:

Name of Attorney:
Address:

DATE: MARCH 4, 2010

%Aﬁ ;6%4”

." RODDEY / , Probate Court Judge
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South Carolina Court Adminigtration
' South Carolina Suprente Court ' '
Columbia, South Carolina -

’ )
ROSALYN FRIERSON e ) 1015 SUMTER STREET, SUITE 200
g COLUMBIA, SOUTH CAROLINA 29201

DIRECTOR .- N .
’ ’ TELEPHONE: (803) 734-1800
FAX: (803)734-1621
E-MAIL: Rfrierson@sccourts.org

e . March'11,2010 . - T —
x =
The Honorable John Gettys = =~ ' A
P.0.Box219 ~ A e =
York, SC 29745 . LT —
. ‘ , : Em ..o
RE: Estate of Reba Pettit Hinson KD, 4T
Case No:  2009-ES-12-00008 | T

Dear Judge Gettys:

Enclosed is a copy of aﬁ order of Chief Justice Jean H. Toal:dated March 11,
2010. This order provides for the appointment of you as a special probate court judge
for Chester County in the matter of the above referenced case. : .

- Should you have any questions in the above case, please contact this office.

Sinberely,

fost Grson—

R Frierson

RF/Ibb
Enclosure

cc: The Honorable Lois Roddey
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YORK COUNTY:  PROBATE COURT
John P. Gettys, Judge of Probate
- Post Office Box 219, York, SC 29745 -
Tel: (803) 684-8513 Fax: (803) 684-8536

March 12, 2010

Mr. B. Michael Brackett : Mr. Mell Woods
Moses, Koon & Brackett Post Office Box 2603
Attorneys at Law Lancaster, South Carolina 29721

Post Office Box 100261
Columbia_, South Carolina 2_9_202-32§1_

RE: Estate of Reba P. Hinson
Chester County Case No. 2008ES1200297
York County Case No. 2010ES4600265

Dear Mr. Brackett and Mr. Woods:

Judge Roddey has recused herself in the captioned matter and I have been
appointed to hear all matters dealing with the case. Enclosed is copy of the order.

In the future, all hearings in this matter will be held in the York County Probate
Court at #1 E. Liberty Street, York, South Carolina. Any original filings should be made .
with the Chester County Probate Court with a copy of all filings mailed to me and to the
other party at the above addresses. . -

I have requested that the Chester County court provide me with a copy of the
entire file for this estate. I plan to schedule a hearing for all matters currently before the
court within the next few weeks. Please review your calendars for the weeks of April 12
and April 19 and advise me if you are available those two weeks.

ificerd]

John P. Gettys
Judge of Probat

Enclosure(s)
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STATE OF SOUTH‘CAROanhﬁfJ“

' COUNTY OF CHESTER

- IN THE MATTER OF: L S
o ~ . :MELL wooms, ,@’,
P RINSON | elelmants B3 2 &

2009, be heard‘in.the1é1néﬁ§££cqurt*,er&éﬁéé£§§3g;.f“

County, in fromt of @ jury. .

Reference Ls made to SC Statute 61 302(6)(6)(5)ﬁfefl»"

and the South’ Carollna Supreme cOurt Case at 380 .

s.C. 466;

. Mell Woods -~ . -
Mell Woods' - ' e ‘
P.0. Box: 2603 L FR SR e e
Lancaster, SC 29721 ; 36
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.. Dleadings and the character;ofithe relis isoiig]
" equitable. Bell v Mackey, 191 S.C. 105, 3 S.E.2d

STATE OF SOUTH CAROLINA . . .IN THE PROBATE COURT
COUNTY OF CHESTER . | C/ANO: 2008-ES-12-00297

IN THE MATTER OF: THE ESTATE o REBAP.HINSON .

Personal Rep_resentat‘iv'e’s Réturh to Motion for Reilldval t.oA-'(.:ircuit Court; |
And Personal Representative’s Motion to Dismiss

aMotion to Remove his écti‘on,fgpééillowancé of claim to ercthom't C

The Motion to Remove is "glc')v‘érned By 'S..C.Coée Ann §62-1-3 62(&). Before reiﬂoV"aI is
allowed, the Probate Gourt muyst find that the conditions.fgr- remoyal have been,satisfied, S

Claimant’s November9, 2009 statement of claim is ajumbled, mish-mashofallegations, His
Form371PC describes the basis of claim as “see.attached:” The attachment is.a typed “statement
of claim” setting forth 12 numbered paragraphs, .The introductory Pparagraph:describes the basis of
claim as “quantum,meruit; constructive frand causing a constructive- trust to .arise; nuisance,”
Paragraph 12 of the attachment appears to allege an equitable claim for improvements, ‘

- To determine whether an action is in law ofin equity; thie court must discern the main
purpose of the suit. Baughman v. AT& [, 298 5.C. 127,378 S.E.2d 599 (1989).! The main purpose
should generally be ascertained from the body of the. complaint,, Insurance Fin. Servs.. Inc. v. South
Carolina Ins. Co., 271 S.C. 289,247 S.E.2d 315 (1978). +Fhe nature of the issues raised by the
oI 1 stetmiine the character of the action as legal or

816 (1939).

meruitclaim canrest. Neveﬁhelcss, quantum meruit is an equitable remedy, QHG of Lake City, Inc.
Y. McCutcheon, 600 S.E.2d 105 (S.C. App."2004), for which a jury trial is not allowed, Loyola
' Federal Savings Bank. v. Thomasson Properties, 456 S.E.24 453-(8.C. App. 1995) (no rightroajury

' See eein Hoefer Toal, Shanin Vafsj and-.Robe,r‘t.;A-. Mﬁcakenmss,..Ap’pellate Practice.in
South Carolina 178 (2d ed. 2002). -

- Pagelof 3 o
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trial in equitable actions). Consequently, the cause of action alleging quantum meruit is not

- removablei

.

D
3 &‘3 T C&SNat'

" conclusions.” \

Equitable claim for Improvements. The claim for improvements is nota claim under the
Betterment Statute, S.C. Code Ann. §27-27-10; et seq: (1991) orunder the ¢j ectment statute, §27-
27:70:(1991), because.under either statute, the claim may only be-made defensively in response to
an-action against the improver for possession of the land: C&S Nat'l Bank v. Modern Homes Const.

Co,, 149 S.E.2d 326 (S.C. 1966). Mr. Woods has not alleged a statutory claim because his is not

a defensive claim in response to.an-action by the owner; rather, it is a direct claim under the equity
jurisdiction-of the court, v orer T L e T ' : :

’} Bank V. ~-Modem'-Hofries2€bﬁst‘.' Co., the South- Carolina Supreme Court held

thattheBettermént Statute d}g,es not provide the only.remedy by which the rights.of an improver.of

thedandof anothertaybeprotécted: ‘Equity maygr it rémedy wheh: the particular facts -and

equities of the case.demonstrate thatboth parties caribetnadewhole: Without explaining thefactors
or analysis to-be employed:injudging the equities; the court cited cases from other jurisdictions and
two ALR annotations. Consequently, any claim by Mr. Woods for improvements is an equitable
claim for which there:is no right to a jury:-trial;;and which is not removable to Circuit Court..

Constructive Fraud, Toestablish constructivefraud, all elementsof actual fraud except the
clement-of intentmust be established."" Pitts"v:J ackson Nat'l Life Ins. Co., 352 S.C. 319, 333, 574
S.E.2d:502, 509 (Ct.App. 2002) (quoting Ardis v. Cox, 314 S.C. 512, 515, 431 S.E.2d 267, 269
(Ct.App.1993)). "Neither actual dishonesty:ofpiirpose nor intent to deceive is an essential element
ofconstructive fraud while intent to decéiveisan-essential element of actual fraud." Ardis, 314 8.C.
at516. Actual fraud is distinguished from constructive fraud by the presence or absence of the intent
to deceive. Pitts, 352-S.C. at 334, 574 S,.B.Zd at 509. "However, in a constructive fraud case, where
there is no confidential or fiduciary relationship; and an arm's length transaction between mature,
educated people is involved, there-is no right to rely." Ardis, 314 8.C. at 516, 431 S.E.2d at270.

= A Plaintiff must alle'géé_more‘-“thanéf-a “pare claim -of conspiracy” using 'f‘labéls and
Loubser v. Thacker, 440 F.3d 449 (7" Cir. 2006) (a conspiracy claim differs from

' othqi claims in having a degree of vagueness that makes a bare claim of conspiracy wholly
ifiinfotmative toithe deferidatitBell Alantis Gty

. { et HEagotibly A28 Gt 1955-(2007); (although
a complaint attacked by.a Ruile 12(b)(6) motionto dismiss doesnot need detailed factual allegations,
a plaintiff’s obligation to provide the grounds of his entitlement to relief requires more than labels
and conclusions:, .); .Beanal v. Freep ort-McMoran, Inc.; 197.F.3d 161 (5" Cir. 1999)(a bare bones
allegation that a wrong: occurfed and-which-does hot pléad any of the facts giving rise to.the injury
does not provide adequate notice).? ' I '

2 Because South Carolina cases have not speciﬁ;:é.lly addit.aésed-'thle pleading
requirements for civil conspiracy under the Rules of Civil Procedure, South.Carolina courts may
seek guidance from federal cases. Gardner v. Newsome Chevrolet-Buick, Inc., 404 S.E.2d 200
(8.C. 1991). o A S :

. -
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Therefore, the complaint/statement of claim with respect to a cause of action for constructwe
fraud cannot survive-a Rule 12(b)(6) motion and should be dismissed.

Nuisance. There are no allegations in the statement of c1a1m that can remotely be construed
as alleging a nuisance on the part of the decedent. A Rule 12(b)(6) motion for failure to state facts
sufficient to state.a claim for nuisance'is: well grounded.

Please take notice that the Personal Representative, through his undersigned attorney, moves
the Chester County Probate Court for an Order dismissing the Claimant’s Statement of Claimto the
extent that Claimant purporisitosstate.a claim for.constructive fraud, nuisance and quantum meruit.
The motion is:made pursuant to-Rule 12(b)(6);- SCREP, on the ground that the statement of claim
sets forth absolutely no allegations Wlth respect: to.the elements of those causes of action.

A ruling on a Rule 12(b)(6) motion must be based solely on the allegations of the complamt

(statement;of.claim). Sloan Const. Co., Inc. v. Southco Grassing, Inc., 629 S.E.2d 372 (S.C. App.

2006). The court must decide the motion on the facts alleged and. reasonable inferences deducible
from those alleged facts. Slack v. James, 589 S E. 2d 772 (S.C. App. 2003)

Thrs motion will be supported by all matters. of record herein and by relevant authorities of
this- and other jurisdictions. There is no duty of prior consultation with respect to th15 motion.

The motion'to remove to the claim to circuit court should be:denied. As to.the claims
of quantum meruitand equxtable claim for improverhents, those are equitable and arenot rentovable.

As to constructive fraud, nuisance and quantum meruit; no claims have been sufficiently
dlfeged to"8veniconstitite:a-claimich those theoriesi#o .nce thode clitig.aré dismissed; as they must
be, there will be nothing left to be removed with respect to those claims. :

. The Probate Court should retain the claim for equitable i unprovements and hear that claim .
in due course, after a- reasonable tune for drscovery . - .

.. B. Mlchael Brackett Esqulre
. 1333 Main Street, Suite 650
Post Office Box 100261
Columbia, South Carolina 29202-3261

Sk : (803) 461-2312
@0 Z 3 , 2009 ‘ Attorney for the Personal Representative

. Page3of 3
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STATE OF SOUTH CAROLINA | S I " PROBATE COURT
SOUNTY OF CHESTER o

N THE MATTER OF THe ESTATE OF REBA P. HINSON |

JASE NUMBER 2008-ES-12-00297 f" o " o R R

Foa

o PROOF OF DELIVERY , S
da‘ of December 2008, | dehvered copies of The Personal Regresentatrve s Return t

s Motion for oval including the PR’s Motion to Drsmiss

N i

copy of which is attached hereto and lncorporated herem by the followrng method (check approprrate box)

] .~personal dehvery
® ordrnary first class..marl-;
O certifiedmail .
) regrstered marl

each of the followrngrpersons at the address shown '

NAME B e ADDRESS

|l Woods, pro.se. A o ‘ P O Box 2603 Lancaster SC 29721
A
ORN fo- bef re me-this 02 3 day of i e Slgnature y '
. &009 T« .- NameB, Mlchael Braol(ett k4

Address Moses Koon & Brackett PC \
P..O-vBox,;1L)0261 CoPumbna -SC 29202 3261

ary:-ﬁdolj‘c' for"'§ h'é':'a'rol’i‘i'ia‘ . “Telephone(O)
Sommission Expires: /2-/5-/S Ce o (Hy

o E ‘, .S'ignatt'.rre:u.
N e - Name:
Address:

. L Telephone(0):
S T (5 )&

40

I#120PC.(1/91) . ' B A _ _ r
1-401, 3-1003, general T : ) A e



~ MOSES KOON & BRACKETT, PC

ATTORNEYS AND COUNSELORS AT LAW

1333 Main Street, Suite 650 (29201)
' Post Office Box 100261
Columbia, South Carolina 29202-3261
Telephone (803) 461-2300 ) - ' ! B. Michael Brackett

Facsimile (803) 461-2309 ‘ ' . .. Direct Dial: (803) 461-2312
Email: mbrackett@mkb-law.con

February 11, 2010

r
~

H

The Honorable Lois H. Roddey
Chester County Probate Judge

P. O. Drawer 580

Chester, SC 29706

31V804d 40 3900r
A3000Y4 “H sl07

RE:  Estate of Reba P. Hinson
08-ES-12-0297
Our File Number - 12085.1

-':J'sxmnoa 43183
18069 31¥804d
vEEIVY 21 934 Qo7

Dear Judge Roddey:

Enclosed for filing pleasé find Judge Gettys’ Order dated February 10, 2010 granting
Claimant Mell Woods’ Motion to Remove Claim Proceedings to the Circuit-Court. By copy of this
letter, a copy of the enclosed Order is being served on Mr. Woods.

With respect to the removal of claim proceedings to Circuit Court, I respecffully suggest that
the Probate Court provide certified copies of the following documents to the Circuit Court for filing

there:

1) Mell Woods’ Claim dated/filed on or about November 9, 2009.
2) Personal Representative’s Disallowance of Claim dated November 10, 2009.

3) Mr. Woods’ Petition for Allowance of Claim, Demand for Jury Trial and Motion to
Remove to Circuit Court, filed on or about December 9, 2009.

4) Personal Representative’s Return to the Motion to Remove and the Personal
Representative’s Motion to Dismiss, filed on or about December 24, 2009.

5) Claimant Woods’ Amendment of Claim, filed on or about February 3, 2010.

6) Order Granting Motion for Removal dated February 10, 2010.

7 E



Page 2
“February 11,2010

Please return a clocked copy of the enclosed Order using the envelope provided.

B. Mlchael Brackett .

BMB/lta
Enclosure

| cc.  RobertP. Breakfield, Esquiré :
Mr. Mell Woods

42



YORK COUNTY PROBATE COURT
John P. Gettys, Judge of Probate
_ Post Office Box 219, York, SC 29745
Tel: (803) 684-8513 Fax: (803) 684-8536

- February 22, 2010

Mr. Mell Woods
Post Office Box 2603
Lancaster, South Carolina 29721

RE: Estate of Reba P. Hinson
" Case No. 2008ES1200297

Dear Mr; Wc‘)ods:~

Please make available to the Chester County Probate Court a list of the filings you
wish to have certified for the transfer of your claim to-Circuit Court. All filings to-be
certified must be copied by court personnel. I undérstand that Mr. Brackett has provided
his list to the court and upon receipt of your list we will provide ceértification as soon as
possible. S

I further understand that you have filed _a petition to remove the Personal
Representative and a motion. I am prepared to hear these matters at the earliest
convenient date.

Judge of Probate

cc: B. Michael Brackett, Esquire. )



LOIS H ROBDEY
JUDGE OF PROBAJE

. STATE OF SOUTH CAROLINA . = ' PROBATE COURT
COUNTY OF CHESTER o MR -2 P W5
IN THE MATTER OF: ESTATE OF REBA P. HINSON " PROBATE C@URT
| ESTATE OF | HESTEREIUNTY S:C

Case Number:

'2008ES1200297

<DesiQnatidn,6f'Record

In addition to the itéms selectedaby'théfestafe'

attorney, please include'the‘following items for Mell .

Woods when sending the Record to the,ciﬁcuit court:

‘Date Document Filed

Dec. 15,
Jan. 25,
. Feb. 17,
Feb. 17,
Mar. 02,
Mar. 02,

This 02 day of March, 2010. B

Copy to Brackett,
and Judge Gettys.

2008

2010

2010

2010

2010

2010

Pet. for Formal’Téafacy*&'Appt. 71pgs.; 
Motion‘to ramoie administrator;"
Filinévof Wiil-for Record;

Petltlon to vacate Court Order,
Amendment to .Pet. to vacate Court Order;
Moﬁidn to,Publish fact»ofvtwaj or more

Wills [SC Probate Code)6249—901]

' Mell Woods




June 27, 2007 -

Mell Woods
P.O0. Box 2603 ‘ ; - .
Lancaster, SC 29721 ' : .

The Honorable Lois Roddey

Judge of Chester County Probate Court
Chester County Courthouse

Chester, South Carolina

Hand Delivered.

Dear Judge Roddey:

This is in regard to Mrs. Reba Hinson. 'Mrséfﬁiusonﬁaied
late last year and there is nothing on file:concerning

her estate. Perhaps there is nothing ‘to- file, however .
I have an interest in knowing if the estate is going to "
be probated. I spoke to you about this: several months

ago and you checked and verified- that.nothlng had. been

filed. And I am sure nothing was -there on the day I
talked to you about this. However since that . t1me,,~‘: e
some of the Hinson heirs have been talking about seéing
certain papers that have been. prepared for f£iling. If you.
have any informal letters, papers, documents, or anything

that is not in the record yet please- furnish ‘these to- me
under the South Carolina Ffeedomuof-Informétioﬁ*Act; '

Request for Records Under: the South Carollna Freedom of
Informatlon Act: -

You are requested to release to the,undersighedfrequestor,»
All the papers, cards, tapes, photographs, maps, books, or
other documentary material

retained by you in regard to Mrs. Reba Hlnson,

everything that is filed in the Court Record and is
available for public inspection is not meant. to be. part of
this request. Please note that this- request is to view and
inspect the actual records, but is not a request for- cques
[at the present time]. The listed records are public:.;and
subject to release under current South Carolina statutory
and case law; and no record released will be used for a
commercial purpose. :




1S H. RODDEY
JUL[SJtlss OF PROBATE

STATE OF SOUTH CAROLINA , PROBATER COURT L 05

COUNTY OF CHESTER . .
S . PROBATE.COURT
IN THE MATTER OF: ESTATE OF REBA P. HINSon HESTER
Case Number: 2008ES1200297
Amendment
to the verified Petition to Vacate“fhe chéster County
Probate Court Order entered in the above-styled case on
February 18, 2009; Motion for Removal to Circuit Court,
Filed on February 17, 2010; T
1,

The Verified Petition‘filed:on‘Februéry 17, 2016,
is hereby adopted by reference, and'incorpofated
herein; the fol;owing is added:

2,

According to the South Carolina Probate Code
Section 62-1-302(a) (6)(d) cases with the following
matters must be removed 