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STATEMENT OF THE CASE

This matter arlses from the foreclosure sale of Lot number 55 'Daufuski'e Island
' Club; Phase Al‘, Bloody Point, ’Beaufort County, South Carolina also knoWn as 42 Fuskie
AlLane'(the “-Property ) The foreclosure actron was commenced by Respondent Bloody

| -Point Property Owners Assoc1atron Inc (the “Assoc1at10n”) on May 17, 2011.- The
: Assoc1atron asserted cla1ms for foreclosure of a l1en agamst Appellants for payment of
' homeoyvners assoc1at1on dues and fees. The Association properly servéd the Appellants '

' by pubhcatron under South Carolma Code Ann. § 15 9 710(4) On September 27, 20ll

" the action was referred to Beaufort County Master-lnquulty Marvm H. Dukes,«IIl._ The B :
Master-in¥Equity conducted a hearing on the matter and, on December 2, 2011, entered a
Master’s Reportand Judgment of Foreclosure and Sale. On January 3, 2012, the Master o

‘ 1n lEcluity conducteda 'foreclosure sale. Respondents Dav1d L Fmgerhut and Patr1c1a. |
' Santry (“Fmgerhut Respondents”) purchased the Property for Eight Thousand Elght : |

Hundred and 00/100 Dollars ($8,800.00). The Master in Equ1ty 1SSUG’d a MaSter-ln- L

- Eouity Deed to the Fvingerhut Respondents on J anUary 6,2012.- | | |

On or about February 2 2012, nearly one month after the Master-in-Equity Deed -
was 1ssued Appellants filed a Motion to Vacate/Set Aside Foreclosure Sale Vo1d Master‘ '
in Equity Deed and Vacate/Set As1de Order (“Motron to Vacate”) In -the Motion to

Vacate, Appellants contend that the foreclosure salé should be set asrde because the sales
- price was so lovy SO as‘to shock the conscience” of the Court Appellants further

.- asserted that the vAssoc1at1on 1mproperly served the Lis Pendens, - Summons ,and

’ Complamt by publlcatlon, and that the i 1mproper service violated the Due Process clause



of Llnited States‘ Constitution-.‘ Notably, the Appellants have not disputed the Validity of
, .the debt or the1r repeated fa1lure to pay dues and fees to the Assoc1at1on

On May 4 2012 the F1ngerhut Respondents ﬁled a Motion to Intervene as
Plaintlffs in the action . On May 9, 2012 the Fingerhut Respondents filed a ’ |

| Memorandum in Opposmon to the Motion to Vacate in which they contended that they

o are good faith purchasers for Value under South Carolma Code Ann. §15-39-870. The‘

| F1ngerhut Respondents further contended that taxes and fees that were unpaid by the o

Appellants should be added to the bid sales price, that the foreclosure sale price d1d not
: shock the conscience of the Court, and that the Ass001ation properly served the
Appellants under South Carolina Code Ann. § 15-9- 710
| The Master-m—Equity g_ranted theFmgerhut Plaintiffs’ Motion to -lntervene, With
- . no objection from Appellants. That order yvas never appealed and is the law of the case.
O‘n‘July 24 2012, the Master in-Equity i‘ssued an Order Denying the' MOtion-to Vacate
holding that (l) the Fmgerhut Respondents are good farth purchasers for value under
, South Carolrna Code Ann. § 15- 39 870; (2) the F mgerhut Respondents paid $11, 593 20
for the Property, (3) the foreclosure sales price d1d not shock the conscience” of the
Court; (4) the Assoc1at1on comphed w1th the Order for Pubhcation and (5) the
: Appellants were properly served pursuant to the publicat1on statute. The Appellants did
not appeal the ﬁndrng that the F1ngerhut Respondents paid $11, 593 20 for the Property,
'and that ﬁndlng is the law of the case.
= On or about July 25, 2012 the Appellants served a Motion for Recon51derat10n of

the Master-m—Equity s Order Denying -the Motion to Vacate, in which they raised the

! The. Appellants make the unsupported claim in their br1ef that the collection of fees was suspended by -

Respondent Bloody Point for a period of tlme Tl’llS maccurate statement is not part of the record and was =
© . never made in the Court below



same arguments propounded in the initial Motion to Vacate. On'December 28, 2012, the
Master-in-Equity issued a form order de'nying Plaintiffs’ MotiOn to Reconsider. )

On January 31 2013, the Appellants served their Notice of Appeal The Notice
of Appeal was filed on February 1, 2013 |

STATEMENT OF FACTS

The Fmgerhut Respondents purchased the Property at the foreclosure sale on
'January 3 2012 for- $8 800 (R."pp. 198-199)., "In addition the Fingerhut Respondents B
, _pa1d an add1t10nal $2, 793 20 for back assessments due and property taxes such that the
amount they actually paid for the Property was $11 593 20. (R pp 252- 254) (R pp- 3-
4). At the time of the foreclosure sale, the court-file contained documents evidencmg all

of the. indicia"of proper service of a foreclosure action. (Rl PP- 135-136); (R. pp. l88-'

' 194) ‘Thus, the record reﬂected that. the Appellants had been properly served and that
B the Master -in-Equity had proper Jurlsdictlon over the claims and parties. .
ThenProperty is an interior‘, golf view lot 1n the Bloody Point neighhorhood on
a I_)aufuskie Island'inBeaufort County.> (R. p. 2625. At the time'of the foreclosure sale,
.sales ,activity. had decreased in the area, causing an oversupply' of inventory and a
substantial decline in lot fpric_es due to high levels of foreclosures and motivated seller‘s.
| (R p 265). Three .comparable lots- had sold forA $15?000, $22,500 and $l7,'500,
' re.spectively. (R. p. 265). Therefore, the Property, 'like all similarly-situated properties
on Daufuskie 'I’sland and in Bloody Point, had substantially declined in" value from the ..

* date on which Appellants purchased the Property.

: Appellants make the incorrect statement that prior to the foreclosure sale they maintained “continuous

ownershlp of the Property 'since their purchase.” In fact, they lost and subsequently redeemed their t1tle :

“after the property was sold at the Beaufort County 2010 Tax Auction for $10, 000 R. p. 255)



ARGUMENT
It is respectfiilly submitted that this appeal must be determined using an abuse cf
discretion standard of review. The 'determinaticn regarding whether a judicial'sale should

be set as1de isa matter wrthln the d1scret10n of the trial court. Bonnev V. Granger 300

S C 362 387 S.E. 2d 720 (Ct App 1990) The abuse of discretion standard is clearly set -

.forth i in Wells Fargo Bank N.A. v. Turner, 378 S.C. 147, 150, 662 S,E.2d 424, 425 (Ct.

App. 2008)° (“HoWever, the determination of whether a judicial sale should be set aside -
" . is a matter left to the sound discretion of the trial court.™). The abuse of discretion

standard'applies in the present fact scenario even when the case has been referred to and

decided by the Master-in-Equity. Arrow Bonding Co. v. Warren, 399 S.C. 603, 732
$.E.2d 622 (2012). |

The trlal court's decision will not be disturbed on appeal absent a clear showing of

an abuse of that d1scret10n Mitchell Supplv Co Inc v. Gaffnev, 297 S. .C. 160, 162 63,
375 S. E 2d 321, 322 23 (Ct App 1988) An abuse of d1scret10n occurs When the Judge
o 1ssu1ng the order was 1nﬂuenced by some error of law or when the ord‘er based upon

factual as d1st1ngu1shed from legal conclusions, is wrthout ev1dent1ary support. In Re

- Estate of Weeks 1329 S.C. 251, 259, 495 SE2d 454, 459 (Ct App. 1997) Therefore

unless the Master-in-Equity »made an error of law or his ruling was _made -w1thout

evidentiary support, his rnling must be affirmed.

Appellants mcorrectly cite Turner for the proposmon that the appellate court may determme the facts in .

accordance with” the preponderance of the evrdence



I.  THE MASTER-IN-EQUITY DID NOT ABUSE' HIS DISCRETION IN
' HOLDING THAT THE FINGERHUT RESPONDENTS ARE GOOD
' FAITH PURCHASERS FOR VALUE UNDER S. C. CODE ANN. § 15:39-
870.. |

The State of South Carolina has a well established policy of protecting' gooc_l faith

purchasers and upholding the finality: of a judicial sale:. Robinson Av; Estate of Harris, 378

s C. 140, 144' 662 S.E.2d 420, 422 (Ct. App. 2008) (affd Robinsonv Estate of Harris

390 S.C. 272 701 S.E.2d 740 (2010) (c1t1ng Cumbre V. Newberry, 251 S.C. 33 37 159

' S E.2d 915, 917 (1968) ("a sound publ1c policy requires the Val1d1ty of judicial sales be" o

upheld 1f in reason and Justrce it can be done"); Wooten V. Seanch 187 S.C. 219 222
o ',- 196 S.E 877, 878 (1937) (upholding a foreclosure sale in which the mortgage‘e purchased
“the property and further stating that, to set aside a sale, "there must be such irregularity in
the proceedings-as to show that the 'sale was not fairly made, or that appellant. was
. defrauded or misled to his injury and lo'ss"). This 'policy is embodied in S‘.C._-Code' Ann..
- § 15-39-870, which providesthat judicial salelsare res judicata as to innocent purchasers:
Upon the execution and delivery by the proper officer of the court 'of a
~ deed for any property sold at a judicial salé under a decreé of a court of
" competent jurisdiction that proceedings under which such sale is made
~shall be deemed res judicata as to any and all bona fide purchasers for
value without notice, notwithstanding such sale may not subsequently be
confirmed by the court. Judicial sales shall be res. Judrcata as to innocent-
purchasers even w1thout conﬁrmatron
Id. Upon delivery of the Master-in-Equity Deed to the Fingerhut Respondents, the
foreclosure.sale and issuance of the deed became res judicata and unassailable, so long as ,
the Fingerhut Plaintiffs are bona fide purchasers for Value. This is true even if the -
Appellants contend they were improperly served. Robinson, 378 S.C. at 144, 662 S.E.2d

at 422 (holding that foreclosure deed was res jitdicata as to .bona fide purchasers despite

' the fact that the former owners of the subject property claimed. they 'were, irnproperly



seryed) ' Thus, 1f the Court determmes that the Frngerhut Respondents are bona ﬁde:
'purchasers for value, it need not reach issues concernrng service on the Appellants

“In order to establish thelr status as bona fide purchasers for value, the Fingerhut
Resp'onden'ts need only 'proVe the following‘. elements: “D | aétual payment of the
purchase priCe of the property, (2) acquisition of legal title to' the. property, or the best
~r1ght to it, and (3) a bona fide purchase ie.,in good falth and Wlth 1ntegr1ty of dealmg, :
: without notice of a l1en or defect " Id The Appellants do not contest that the F1ngerhut |
Respondents made an actual payment of the purchase pnce of the property and acqurred
E legal title by way of the Master’s Deed Therefore the F1ngerhut Respondents need only
prove that they made a bona fide purchase W1thout notice of lien or defect.

The cases 'inter‘pr‘eting S.C.-Code Ann. § k15—39-870 set forth the requirements for )

' prov1ng that a foreclosure purchase is made w1thout notice of 11en or defect In Cumbie, -
the Court noted that ‘a purchaser in good faith at a judicial sale is not affected by
-Vlrregulantres in the proceedrngs or even error in the Judgment under whrch the sale is
made; but is requrred at his perll only to make 1ndu1ry as to the Jur1sd1ct1on of the court
l"which‘ordered the sale and yvhether all prOper parties‘ were before the court vyhen the
;o'rder was made.." Cumbre 251 S.C. at 37, 159 S.E. 2d at 9l7 The Rob1nson court -
expounded on this rul1ng by holdrng that a subsequent purchaser was entitled to summary
judgment where he submitted documents “indicating the judgment of foreclosure and sale |
and subsequent .excha‘nges of title'to\the Duggan property vyere properly_ executed.’?»
Robinson, 378 S.C. at 145, 662 S.E2d at 423, The Court further noted that “[ilncluded
inthe documents was the judgment of foreclosure and sale [, whl_ch] stated (1) service |

‘was made upon vdefendants, Kathleen and Bobbie; (2) both Kathleen and Bobbie were in



: default; (_3) the_ attorneys of record were notiﬁed of the hearing;’ and (4) neither Kathleen
nor Bohbie was in the United States military service.” Id In the present case all of the
items set forth in Robmson were 1ncluded in the Masters Report and Judgment of

' Foreclosure and Sale. (R. pp 188 194)

The Appellants propose a contorted readmg of the Q_u_n;b_le case, the application of

_which would-result" ih an unwarranted expansion of ‘the indui\ry requirements imposed

, upon iprospective foreclosure purchasers.lv "l"he Appellants state that' the Fingerhut_
‘Respondents were ' requlred to aﬁrmattvely make i 1nqu1ry as to whether the Court had
Jurlsdictlon of the subJect of the action and of the partiesﬂm mterest See Appellants
Brief at p. 25 (emphasis added). In other words, Appellants incorreCtly argue that in_

_addition to conﬁrming the lower_ Court’s subject matterl jurisdiction, the Fingerhut‘

: Respondents were requi_red to evaluate and confirm whether the Court properl-y ruled that -

' it .had personal jurisdiction‘-over the named parties.. Thatiisl the difference between the

| phrase as stated by the Court in Cumbie that the proper partzes were before the Court‘ .

‘(z e., the owners of record) rather than, as Appellants erroneously argue, that the parties
were properly before the Court (ie., personal Jurisdiction was obtained).’ |

Appellants take this incorrect interpretation of case law even further, alleging that

'Respondent David Fingerhut stated that he did not review the file befor'e purchasing: the

Property, and waited until after the foreclosure sale to order a title search. Id. at 25-26.°

* As set forth herein, Respondent Bloody Point Property" Owners’ Association properly served the
Appellants. Therefore, the Court actually had personal Jur]SdICthn over the Appellants. : :
SMr. F ‘ingerhut never stated that he did not review the case file before attendmg the hearing as claimed by
the Appellants (R. pp. 256-259). Mr. Fingerhut merely states that he reviewed the notice of foreclosure
_ sale and attended the sale.- (R. p. 256 § 3). Appellants’ argument concerning the timing of the title search
is a red herring. First, Mr. Fingerhut testified that he purchasedtitle insurance “to protect his interest in the
. Property,” and not for the purpose of belatedly checking the jurisdiction of the lower Court. (R. p.257 7).

Second, a title search would have only revealed what was already contalned in the court record concemmg
* the foreclosure sale. :




_lndeeld, the VAppellants argue that prospecti‘ve foreclosure sale-purchasers must delve intoﬂ
| thelcourt‘ﬁle, seCond-guess the rulingl of the trial court and make their ovyn determination‘
, conceming whether the trial court has personal jurisdictlon over the parties §e_e
) Appellants Brief at pp. 26- 27 (Contendmg that the F 1ngerhut Respondents were on not1ce

“of i 1mproper serv1ce because the Notrce of Malllng was not ﬁled and the pleadrngs were
‘. pubhshed in‘a newspaper that was not to Appellants hkmg, desprte the fact that the
- Master -in- Equlty ruled that service was proper in the Judgment) Thrs 1s not the level of

1nqu1ry requrred under Robmson and Cumble

Neither S.C. Code Ann § 15 39- 870 nor any of the apphcable case law place the
- hurden of ‘an afﬁrmatwe legal inquiry or a title search on a prospect1ve purchaser.
Rather, the purch_aser'issimply deemed to be on notice of doouments contained in the
V court’s file. As set forth in Robinson, where the, judgment of foreclosure and sale contains
. ﬁndings concernlng jurisdictio‘n, service and;‘notice,' the purchaser takes. title to. the
: : property ’wi_thout notice of lien or defect. The foreclosure purchaser is entitled to a
presumption that the Court considered,and properly adjudicated issues of service:
- It must be presumed from the judgment rendered that the Court cons_i'dered
and adjudic'ated the regularity and sufficiency of each and every step in the
. proceedings leading up to it, including the sufficiency of the complaint, -
. the issuance and service of process upon the defendants, and the rights and
interests of the parties to the action under‘ the allegations and evidence;
.and although the conclusions with respect to those matters, or any of them,
might have been erroneous, so that they would have been reversed on

appeal they do not make the judgment v01d collaterally.

Gladden v. Chapman 106 S.C. 486 492, 91 S.E. 796 797 (1917) (afﬁrmmg partrtron

zsale to ,good'faith‘purchaser for value) ; Bennett v, Floyd,’237 S.C. 64, 71, 115 SE.2d

: .6;-The Court further notes: ‘



659, 663 (11960)‘ (“Even thouglr prool’ of .serv‘ice_‘ were. vvl_rolly' lacking, it vvould be
presumed 7tl1at tllemeourt that rendered the judgrnent would no‘[ij have done so without
g proper proof of service of the summons in the cause.") (C‘itafion‘s omirted). ’
A review of the court file at the trme of the foreclosure sale did not and would not -
~ have revealed any jurisdictional d_eﬁciencies. First, the Appellants‘do»not disput_e that the
. Court belovv-h_ad jurisdiclion over lhe subject matter of tllis case.'Instead,‘-they argue .that'
tlre. Fingerhut Respo,ndentslrad an afﬁrmativeﬁdutyf .to investlga‘re tlre details of the lower- -
Court’s personal jurisdiction over the Appellants. Tn this regard, the Appellants.’ po's'ition
4that ‘rhe_F inge_rl_iut Respondents, asa result of pro-fessional afﬁliation .or_educational level,
must be held to a higher standard should be rejected in its en-tirety" _Indeed, the court flle
«eontained an Afﬁdavit -of Service referencing"tne diligent. efforts undertaken by the
ASsociari'on’s : Aoounsel to serve the Appellants -in ‘ Pennsylvania, ineluding four -
unsuecessful-attempls at personal service .along Wl'[l’l ‘an' Order for Publioation and an’
,~1Afﬁdav1t of Publ1cat1on (R pp. 180- 183 185) F1nally, the court ﬁle contarned the
. Master’s Report and Judgment of Foreclosure and Sale whrch recited that the Appellants :
' had been properly served (R. p. 188) Y
The M_ast_er-‘in-Equity made the determination that .'the Appellants vvere properly_

A served. At the time of the foreclosure sale, the court file contained his -order, as well as

No doubt a wrong was done them; but they were not.altogether without fault. Their
conduct, in remaining absent from the Stat¢ so long, without communicating with their
relatives or friends-here, made it possible; and they have no just ground to ‘complain
because the Court declines to correct the wrong done.them by doing a greater wrong.to--
-the defendants, and, in so doing, set a mischievous precedent.

Id. at 494, 492, 91 S.E. at 798. In the present ‘cas’e, the' Appellants 'clairn to have lived n Pennsylvania for,
several years. Despite that fact, they lost the subject property in a tax sale in 2010, could not be located for

service despite four attempts by local Sherriff’s deputies in the County in which they claim to reside, and o

*did not appear in or respond to the present action until nearly one month after the foreclosure sale.



o .the. documentation supporting that order. | S.C. Code Ann § 15;3 9-870 precludes the trial
court fror_n vacating'a' foreclosure deed unless the court -ﬁle contained notice that the court
lacked subie_ct matter jurisdiction or that all proper parties 'were' not before the court_.i As
’ '» .‘ in the Acases cited :‘herei‘n, the court ‘ﬁle contained_‘ no such notice: to the Fingerhut
‘ Respondents Therefor'e i the Master-in-Equity .did not abuse his discretion in holding that
'the Fingerhut Respondents are bona ﬁde purchasers for value under S C. Code Ann § 15-
39 870 and the Master ] Deed may not be overturned by collateral attack
| § P | T HE MASTER IN EQUITY DID NOT ABUSE HIS DISCRETION IN

~ HOLDING THAT THE FORECLOSURE SALE PRICE WAS NOT SO -
: INADEQUATE SO AS TO SHOCK THE CONSCIENCE OF THE COURT. -

" “Inadequacy of price, unless so gross as to shock the conscience of the court or

. ‘ac'companied by circumstances-from which fraud may be clearly inferred will not j'ustify

the overthrow ofaJudlcial sale.” Bennett V. Floyd 237 S. C 64 73,115 S. E. 2d 659, 664‘

(1960) There is no brrght lrne rule for determrning what percentage of the sale value
‘must . be with- respect to the actual value in order to satisfy the ‘shock the conscience”

standard Eastem Savrngs Bank, FSB-v. Sanders, 373 S. C 349 359, 644 S.E. 2d 802 807

(Ct. App 2007). “However a search of South- Carohna Jurisprudence reveals only When
| Judicial sales are« for less than ten percent of a propertys actual value, have our courts
‘ consistently held the discrepancy to shock conscience of the court.” 1d.

Appellants and Respondents have cited the same legal standard for determining
" whether a foreclosure sale-is so gross as to shocl< the conscience of the court. &
Appellants’ Brief at p. 18. In general, where the judicial sale amounts to less than ten
: j...percent of the actual value of the property, courts have held that the discrepancy shocksl
the conscrence. The legal standard propounded by the Appellants is the same legal -

standard that the Master -in- Equity applred and therefore there is no error of law (R pp-
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3'—4)\.» TherefOre,'the Master—in-Equity’s order rnay he reversed only if his ruling lacks
any reasonable eyidentiary supportL a | | -
| The Master;in—Equity rnust ‘ﬁrstl- .deterrnine, the amount that the successful

’ ‘foreclosure-bidde'vr"s paid' for the PrOperty. "The Master in Equity ruled that -the Fingerhut -
- Respondents paid $11,593.20 at the foreclosure sale. (R pp 3-4). This holding was not

5 'ap‘p'ealed and is the law'of the case 'Bvuckneriv Preferred Mut. Ins. Co' 255 S.C. 159 )

| 161 177 S. E 2d 544 544 (1970) (Unchallenged rulings are deemed abandoned by the -
court). Based on the foregomg, to consrder the sales prlce SO low as to shock the
: ‘_consci_ence of the Court,'the actual 'value of_ the Property as of January 3,'2012, would |
have to be in excess of $115,992. |

The F ingerhut Respondents provided the Master-in-Equity With superior evidence:
concerning the actual yalue of the Property on the date of the foreclosure sale. ' The most
: compelling evidence ‘was an app'raisal: commissioned ’b’y the Fingerhut Respondents for
.'the sole purpose of obtaining title insurance shortly after the foreclosure sale (R PD.
~ '260 269) The Whitton Appralsal establishes the value of the Property as of January l9
2012, Just.16 days after the foreclosure sale. (R. pp. 260-262). Further, the Whitton
‘Appraisal was connnissioned_ prior to the date on Which the Appellants iiled the_ Motion
to Vacate,.and was done for the 'sole purpose of establishing a value to obtain title
insurance. (R; p. 262); V(R. pp. 257-258). This appraiser used actual sales data of
_conrparable lots when reaching the'conclusion Vthat the. fair market value of the 'Property
on January l7, 2012 was $17,000. (R. p.. 265). In addition, the Ringerhut Respondents ,

submitted undisputed evidence that the Property was purchased for $10,000 at a

1



Compet1t1ve bid tax sale approxrmately one year prior to the foreclosure sale.” (R. p 255)
The South Carohna courts have looked to competrtrve b1d tax sales when evaluatmg the
efﬁCacy of a sales price. Bennett 237 S.C. at 73; 115 S.E.2d 'at 664 (noting that the o
subJect property “brought substantlally the same pr1ce as when sold for taxes [three years
pr1or] ) The Fingerhut Respondents further produced ev1dence of two additional sales |
of lots Within ‘the Bloody Point . subdrvrsion that occurred months after the- Wh1tton, '
Apprarsal one for $75, OOO and the other for $23, OOO (R pp. 298 301)
. In contrast the Appellants submitted therr own deed from over ten years prior to
the foreclosure sale They also cite their own appraisal whrch was coinmrssroned solely

to-“rebut the 01/06/20_12 sale and sales price o'f the subject property at $8,800.” (R. pp.

282-297). This appraisal used actual sales on incomparable oceanfront lots and only real -

estate listihgs' on comparableinte‘rior lots. (RQ pp.. 283‘-285), In fact, the totality of the .
Accent Appraisal demonstrates that the market for interior, golf yieyv lots on D.aufuskie
'Island had collapsed as of J anuary 6, 20112 (the date the Fingerhut Respondents',closed_ on
the Property)‘. _. That appraisal ignored actual comparable sales of interior.golf vieyv lots -
used by the Whitton Appraisal and insteadsought to create a fictitious market using real
'estate listings for unsold properties and applying a contrived formula to'demonstrate what
: properties rnight be worth zf there were any buyers.® |
The Appellants further cite the sale of 70 Fuskie Lane as eyidence of yaluation.

That sale occurred nine months after the foreclosure sale and the January 12,‘ 2012

announcement of the sale of the golf course and related amenities and upcoming

"1t is noteworthy that after redeeming title to the property in late 2010 the Appellants never paid Beaufort
County property taxes again. The Fingerhut Respondents were required to pay 2011 County property taxes
to Beaufort County at closrng due to the Appellants’ failure to make payment. '
" % At the Master-in-Equity auction on January 3, 2012, the room was filled with willing real estate mvestors
yet the Fingerhut Respondents were the only bldders for the Property (R p. 257).
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improyementsand renoyations.in -and aroundel'oody Point; ,(R’ p.‘ 286). In addition, 70
Fuskie 'Lane is ‘roughly 20%: larger than the Property‘. (R. ‘p.' 2813) (noting thatlthe
Property is .53 acres, while Lot 70 is 63 acres) o

Appellants own. appraiser valued Lot 70 at $lO7 OOO as of April 2 2012 ’ If the-

'$l26 650 actual sales price of Lot 70 is reduced by 20% to account for the disparity in

" size as compared to the Property, the 1mpl1ed Value of the Property as: of the September - ,

' 2012 sales date, would be approxrmately $101,320 — still less than the $l 15 932 threshold '

requlred to deem the actual purchase price some nine months earher as one that “shocks o
.the conscience. Lastly, the Appellants make the erroneous argument that this 1nterior,'
golf course lot has an “ocean view.” This argument is not supported by the evidence
| submitted in the trial .court below. In‘ addition, this claim is noticeably l‘absent from the
: ‘, Accent Appraisal ‘as well as the Appellants" afﬁdayits; it can only be foundvin theiri |
attorney’s arguments. o | N | 7‘ o
N The Master—m Equity eons1dered all of the ev1dence presentedl 1nclud1ng the
competiné appraisals. He correctly concluded that the appra1sal prov1ded by the '
[Fingerhut Respondents] and 2010 tax sale data are more rellable than the valuatlon
‘ information provided by the [Appellants].”‘ (R p- 4). In so holding, the Master-in-
Eduity ru_led that “the actual value of the Property is 'consistent With the [Fingerhut
Respondents’] appraisal [$17,00(l] and the actual sales price at the 2010 Beaufort County
Delinquent Tax Sale [$10,000] and,.accordinvgly, is far less than the $1 15,932.00 required

'to_‘Shock the conscience’ of the Court."’~ (R.p. 4.

? The Accent Appraisal never attempted to value the property as of the date of the sale, January 3, 2012.
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The Master-in- Equlty S rulmg was clearly supported by credlble evidence of the _
-~ actual value of the Property on the date of the foreclosure sale HlS demal of the

Appellants motlon was not an abuse of d1scretron and his rulmg must be afﬁrmed

111 THE MASTER-IN EQUITY DID NOT ABUSE HIS 'DISCRETION IN R

HOLDING THAT THE APPELLANTS WERE PROPERLY SERVED

The standard for settmg asrde an order of publ1cat1on 1ssued by a statutory offlcer
g of the court 1s strmgent. Indeed [w]hen the 1ssumg ofﬁcer is satlsﬁed by the afﬁdav1t |
his dec1s1on to order serV1ce by publrcatron is ﬁnal absent fraud or collusron Wachovra‘ -

'Bank of South Carolma NA: v. Player 341 S C 424,-428-429, 535 SE2d 128, 130

(2000) (crtatlons omrtted) This standard has been upheld and applled where as here, a

party asserts that an order of publlcatron is defectrve due to a lack of dllrgence in

' attemptmg to locate the party to be served Montgomery V. Mullms 325 S.C. 500, 505- B |

506, 480 S E. 2d 467 470 (Ct App 1997) (“As to the determmatron of whether the order,
' -of publrcatlon was Valld based ‘on. Montgomery S lack of dlllgence in attemptmg to locate'
) 4 | the Mullmses we hold the trlal court was wlthout authorlty to” overrule the fmdmg of the
clerk of court that the Mullmses could not after due dlllgence be found in the County -
and State of therr last known residence. ”’) In the present case, the Clerk of Court for
Beaufort County determined that the afﬁdavit, including the statements concerniné_
diligence, complied with requirements of S.C. Code. v§ 15-9-7l0 and -740. There are no -
allegations of fraud or collusion. Therefore the Clerk of Court’s determinationis final
and the Master m Equlty was without authorrty to overrule her |

AL The Master-m-Equlty did not abuse hlS dlscretlon in holdlng that the
Assocmtlon complied with S. C. Code Ann § 15-9-740.

The Association hired the Chester County, Pennsylvanra Sherr1ff’s Office to serve

the Appellants at 120 Marlbrooke Way, Kennet Square Pennsylvama — the address

14



. Wthh the Appellants now claim is and has been their address (R pp 180- 181); (R. p
165) (R p- 168) The Chester County Sherrlff’s Office unsuccessfully attempted to
perfect service on the Appellants at that address on four separate occa51ons. (R. pp.* 180-

: 181) The Assocration then petrtioned for and recelved an Order for Pubhcation from the_.

. Clerk of Court for Beaufort County, South Carolina. (R pp 182 183) The Order for -
. Pubhcation specifically noted that the pleadings should be _served upon the said
Defendants by pub_lic_ation ‘of the same in the 'The Isl’ai_qd Packez‘,‘ a new’spaper-published

' in 'Bea'ufort Cdunty, South Carolina State aforesaid,‘ which newspaper \is.designated most
11kely to give notice to said Defendants ” (R. p 182). | |

" The Clerk of Court and later the Master—in -Equity were confronted with

. documentation confirming that the Chester County, Sheriff’s Office was unable to serve

“the Appellants .despite' four attempts.lol After considering that the .‘She’rriff’ s Office in
Chester Count-y..\‘)‘vas: unahle to locate and serve the Appellants in that County and _the .fact
H»that the Ass’o’ciation“ and court knew they oivned property .in Beaufort County, both .the i
‘Clerk_ of Court and"the Master-in-Equity deemedr that the Island Packet “was :,the‘

.. .,neWspape'r. most likely to givelnotice to the Appellants.l “(R. pp. l.82-182); R. p. 5.
While the A'ppellants may disagree with the conclusion reach'ed by both the Cler‘k‘of '
Court and the Master-in-Equity, that conclusion was not reached through an error of lawb ‘

‘and was plainly supported by the ei/idence introduced in the case that was known at the
time.'! Therefore, theMaster-in-Equity did not abuse his discretion in holding that the

- Association cornplied with S.C. Code Ann. § 15-9-740.

10 It was not until nearly two months after the foreclosure sale that William and Michele Ashton appeared
and contended that they live in Pennsylvania (R. p. 169, 18); (R. p. 166, {8). ' .
' The Master-in-Equity also . properly concluded that Respondent Bloody Point Property: Owners '
Association, Inc. mailed the pleadings in accordance with the Order of Publication. (R. p. 5). The
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'B. ~ The Master-ln-Equlty applled the correct statute in holdlng that the
Appellants had been properly served by publlcatron

The Master—rn -Equity never ruled that the Appellants were served pursuant to
R ‘S.C. Code Ann. § 15—9-720. -‘Rather, the Master S Report and Judgment of Foreclosure
and Sale provided only that service was rnade upon‘ the Appellants, as shown’ by the

affidavits in the court file. R. p. 188)‘.‘ Further, in the Order Denying the Motion to

"~ Vacate, the Master—in—Equity based his holding on compliance with S.C. Code Ann. § 15- |

97740 and the Order for Publication. (R." Pp- 4-5). The Master-in-Equity‘never cited S.C.
- "Code Ann. 1'5~§;720 as a basis for his 'decision, eitherin ‘the,original Order or the Order
Denyrng the Motion to Reconsrder (R. pp. 1- 13) Therefore, Appellants contentron that
the Master -in- Equlty committed an error of law is erroneous. ~ Further, the issue was not
preserved for appellate review. |

C. The Appellants’ argument concernmg the proprlety of the Afﬁdavrt
' - for Publication was not preserved for appellate review,

Appellants brlefed and argued three issues concerning service by publication in
their original Motion‘to'Vacate: (l) the court’s alleged failure to: 'com’ply-with the S.C. .
Code Ann. § 15-9-740; (2) the court’s allegedly apphcat1on of S. C Code § 15-9- 720

1nstead of S. C Code § 15-9-710; and (3) the Associations alleged fa1lure to comply wrth

" the Order for Publication. (R. ,pp." 16-17); (R. pp. 21-27). Frrst, the Afﬁdavrt for

Publication was never admitted into evidence. In addition, the first time that Appellants
raised the issue concerning the viability of the affidavit in support of the petition for

service bypublication was during oral argument on_Appellants’ Rule 59(e) Motion to

Appellants failed to introduce’ any evidence supportmg their allegation that Bloody Point failed to ma1l the
pleadmgs in accordance with the Order of Pubhcat1on ' . .
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Reconsrder (R p 95, lrnes 16- 23) 12 _ -'Therefore this was not preserved for appeal ‘

' Johnson v. Sonoco Prods Co 381°S. C 172,177, 672 S E 2d 567, 570 (2009) (“An issue

may not be rarsed for the first time in a motion to reconsrder ”) Patterson V. Re1d 318

S.C. 183, 45~6 S.E.2d 436‘(Ct. App. l995)(same).'

' D.- Even assnming the Appellants argument concerning' the propriety of o

the Affidavit for Publication was preserved the Master- 1n-Equ1ty did
not err in denymg the motion. '

The Afﬁdavrt for Publrcatron subrnrtted by the Assooiation7s counsel provides as
follows:
A diligent search to perfect service upon [Appellants] proved unsuccessful
as is shown by the Affidavits of Non-Service filed herein. The said
[Appellants’] . present whereabouts . are unknown and said Defendants
cannot be found within this State. :
(R.- pp.~1'80-181); R. p. 273). As set forth above, the Affidavits of Service detail four
- unsuccessful attempts to serve theAppellants. “ The Clerk of Court for Beaufort County
. 'd_eterrnined'that:thiszafﬁdavit eomplied with the publication statute and issued the Order
for Publication. l
‘As long as the affidavit supporting a request for-service by publication' reflects:

due diligence in attempting to serve the party, the officer’s decision to issue an order of . |

‘ publieation_ is final and unassailable. Wachovia Bank of South Carolina, N.A. v. Player,

341 S;C.' 424, 4‘28-429, 535 S.E.2d I128, 130 (2006). In Wachovia Bank, the Supreme

Court.of South C’arlolinadetermined that the required diligence may be determined by
reading the petition and affidavits of non-service together. Id. at 4'28, 535 S.E2d at 130 .

- (“It is clear from reading the two documents together that the petition is inaccurate, but

12 Appellants characterized their Motion to Reconsider as a motion under Rule 59(a)(2), SCRCP. However,
a Rule 59(a)(2) motion was barred because it was not filed within 10 days after Appellants’ receipt of the
Master’s Report and Judgment of Foreclosure and Sale. *See Rule 59(b), SCRCP. ' Rather, Appellants’
motion was properly characterized as a Motion to Alter or Amend under Rule 59(e), SCRCP. o
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that the process server's affidavit reflects due diligence by her.”). ‘In the present case, the
Association filed an affidavit that affirmed that a diligent search had been performed and-
_ specifically referenced the -Affidavits of Service, which had been previously filed and

were accessible to the Clerk of Court. (R. pp. 180—181)' (R p. 273). Therefore, the

‘ Assomahon S afﬁdav1t was nearly identical to the afﬁdav1t upheld in Wachovia Bank
and supported the Clerk of Court’s dec1s1on to 1ssue the Order for Publication

The Appellants reliance on Caldwell v. Wiquist, 402 S C 565, 741 S E 2d 583

‘(Ct App. 2013) is misplaced The Caldwell dec1s1on d1d not alter “the controlhng

o precedent concern1ng afﬁdav1ts for publication but rather d1st1ngu1shed the facts of that .

~ case from those set forth in Montgomery and Wachovxa Bank. Id. at 586-587. In

Caldwell, this,Court considered an afﬁdavit that rnerely recited: "The Defendant.yvho 1S a '
non-reSident of Beaufort County, South Carolina canno't be served a copy of ‘the
Summons in Beaufort.County, and itis necessary and proper to serve her by publication
' Id at 587 The Court noted that the afﬁdav1t dld not contain any- 1nformat10n regardmg
_ ‘Whether or not [the party to be served] could be found in the State Id Further, it noted
that “[t]he afﬁdav1ts requesting publication are defective on their face because they state
the Caldwells tr1ed to serve a non’-res1dent of Beaufort County only'in Beaufort .County :
| [and]. . do'not contain any statements regarding the due diligence undertaken and, in ‘
fact, do not even contain the phrase ‘due diligence.’" Ld__ o
The subject affidavit contains no similar infirmities. It ‘specifically notes that a
- diligent search to perfect service' was co‘nducted, and the Appellants cannot be found in

the State. Further, the affidavit makes specific reference to the Affidavits of Service,
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which, under Wachovia Bank, is sufficient to demonstrate the factual basis for issuing the

order for publication. »

Indeed, the Caldwell decisioﬁ specifically cited the language in, Wachovia Bank

concerning the Supreme Court’s reading of the petition for publication and the affidavits "

of non-service togethef when distinguishing the affidavit considered in that case from

. prior preeedept. Id. at 586. Tt also di_stinguished Yates v. Gridley, a Sﬁpreme Court -

" decision which upheld an affidavit which read:

[T]he above defendants, are non-residents of this [State], but are residents
of the State of New York, and .. .. their post-office is unknown to

. deponent, and cannot be ascertamed notwithstanding due diligence has
been employed, nor can they be found in thlS State after due search for
them.

Id. (eiting Yates v. Gridley, 16 S.C. 496, 498-99 (S.C. 1_882)). In the presen{ case, the .

As‘socia‘;ionA properly,.submitted an affidavit that referenced the Affidavits of Service

detailing the diligent efforts made to serve the Appellan‘.[s in Penri’sylvahia. The Clerk of .-

“Court wés correct in reading the documents together. She was also correct in

' detefrhiriiﬁg from thoée documents that the Appellants coulld.no‘t be located, in South

Carolina or otherwise. ~Therefore, under the controlling precedent set forth in Yates,

Montgomery and Wachovia Bank; the documents presented to the Clerk of Court were
not defective, and she properly issued the,Order for Publication. Her decision is final, and

the Master-in- Equity did not abuse his discretion by upholdmg her dec1s1on and ﬁndlng 4

that the affidavit i in support of the petltlon for pub11cat10n comphed with S.C. Code Ann.

.§ 15-9-710:
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Iv. " THE MASTER-IN-EQUITY DID NOT ABUSE HIS DISCRETION 'IN
HOLDING THAT THE APPELLANTS’ DUE PROCESS RIGHTS WERE
‘NOT VIOLATED
A The Appellants failed to preserve their Due Process argumént

' The Appellants briefed and argued their claim that the alleged fa1lure to properly |

sérve them v1olated their Due Process r1ghts under the United States Const1tut10n and . '

South Caroh’na' Constitution. The Master—in—Equity nevet ruled on this issue, either in his

original order ‘or order :denying the Appellants’ motion to reconsider. R ppl—13) -

* Therefore, this issue’ was not preserved for appeal Herron v. Century BMW, 395 S.C.

- 461, 465 719SE2d 640 642 (2012).

~ .

'B. ~ The Master-ln—Equlty did not abuse his discretion in ruhng that the
Appellants Due Process rlghts were not v1olated :

| The Appellants argument that their Due Process rights’ were ‘violated due to the .
o allegedly improper serviee by publication is nearly a _v‘erbatim ‘repeat of their argument
A that. Respondent Bloody_ l)_oint Propertv Owners Ass’ociat_ion,e Inc.' failed to fcomply fvvith |
" the service by publication statute. Appellants cite no-additional case law, nor do-"they S
argue that the allegediviolation involves a standard that is ‘any'different than those applied
in their earlier arguments. |

| There appear to be no South Carolina_ appellate decisions on point. However, the _'

Wachovia Bank case is instructive; As set forth above; in Wachovia Bank, the Supre'me -
Court of South Carolina affirmed the master-in-equity’s ruling that a party .may
demonstrate the due -'diligence required for securing an order for service by publication by

*referring to afﬁdav1ts of non-service ﬁled in the case. Wachov1a Bank, 341 S:C. at 428,

535 S.E.2d at 130 The Supreme Court held that although appellants constltutional Due
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_Process argurnents Wereinot preserved for appeal, “we perceive‘no constitutional problem
here.” Id. at 429, 535 S.E2d at 130, |
AFurther South Carolina courts have held that a judgment is void under Rule
60(b)(4) SCRCP where a couit failed to prov1de proper due process or Judgments from
‘courts Wthh lacked subJ ect matter jurisdiction or personal Jurrsdictron The deﬁnrtion of
iford"' under_the rule only .encornpasses judgments frorn courts which falled to proilide o

proper due process or judgments from courts which lacked subject matter jurisdiction or

' personal Jurrsdictlon McDanrel v. US. Frdellty & Guar. Co 324 S.C.'639; 644, 478
SE2d 868 871 (Ct App 1996) However, any argument concerning due process

violations has no merit where the trial court has determined that the aggrieved party was

properly. served’.v Fassett v. Evans; 364 S.C. 42, 5(l,‘610 S.E.2d 841, 845 n4 (Ct. App.:_- )
-2005) »(dicta)‘.' Therefore, -the Appellants’ serVice argurnent — whether phrased as a
statutory or constitutional violation._; turns on whether Respondent B_loody» Point'
Property_ Owners Associati'on, Inc corrlplied With the"publication Astatu‘te. As set forth
aboi/e, it did'complyij"’ | ' B

CONCLUSION

For thereaSOns set iforth above,,Respondents David Fingerhut and Patricia Santry |
respectfully requestthat this Court affirm the Beaufort County Master-in-Equity*s July -
24,2012 Order Denyrng Defendants’ Motion to Vacate/Set Aside Foreclosure Sale, Void

Master-in- Equity Deed and Vacate/Set Aside Order as affirmed in the Master-in- |

Equ1ty s s December 28, 2012 Order Denymg Appellants Motron for Reconsideration.,
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