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STATEMENT OF ISSUE ON CERTIORARI

The post-conviction relief judge correctly determined McMillan faile):d to establish his
ineffective assistance of counsel claim because defense counsel did not provide objectively
unreasonable representation by failing to propose questioning on a peripheral matter during the
voir dire process and because McMillan suffered no actual prejudice as a result of defense
counsel’s purported deﬁc1ency in light of the fact the case was decided by a fair and 1mpart1a1
jury, which was all McMillan was entitled to under the law. ‘ :



STATEMENT OF THE CASE

_ IProcedural History|

In June of 2010, Petitioner Antwan D. McMillan was arrested following an investigation
into a shooting and attempted robbery. Subsequent to his arrest, the leleton.County Grand Jury
indicted McMillan for three count of éttempted armed robbery, three counts of attempted
murder, and one count of possession of a weapon during the commission of a \violent crime. On
August 29, 2011, a jury trial was commenced in the Colleton County Court of Generél Sessions
with the Honorable Perry M. Buckner, circuit court judge, presiding. At the conclusion of trial,
the jury convicted McMillan of three Icofmts of attempted armed robbery, three counts of first-
degree assault and battery, and one count of possession of a weapon during the commission of a
violent crime. Follbwing the \;erdict, the trial judge sentenced McMillan to an aggregate term of

imprisonment of thirty years. McMillan then timely filed and perfected an appeal.
.

On appeal, the Court of Appeals affirmed McMillan’s convictions in an unpublished

decision. State v. McMillan, Op. No. 2013-UP-317 (S.C. Ct. App. filed July 10, 2013).
" McMillan then petitioned the Court of Appeals for rehearing, and the Court of Appeals granted

McMillan’s petition, withdrew its previous opinion, and filed a substituted opinion again

afﬁrrr;ing McMillan’s convictions. State v. McMillan, Op. No. 2013-UP-3 17 (é.C. Ct. App. re-
filed Sept. 25, 2013)._ Following some broced_ural issues, McMillan petitioned the Court of
Appeals for reheariﬁg for a second time, and the’ petition was denied. McMillan then filed a
petition f}or a writ of certiorari in this Court, and the petition was granted. However, following
briefing anS oral argument, this Court dismissed certiorari as improvidently granted.

Subsequently, on October 16, 2015, McMillan filed an application for post-conviction

relief, and, in response, the State filed a return requesting an evidentiary hearing. On June 6,



2017, an evidentiary hearing was conducted in the Colleton County Court of Common Pleas with
the Honorable Diane Schafer Goodstein, circuit court judge, presiding. At the cbnclusioh of the
hearing, the post-conviction relief judge took the matter under advisement. Thereafter, through
an order filed on May 4, 2018, the post-conviction relief judge denied and dismissed McMillan’s

~ '

post-conviction relief application. McMillan then timely filed a notice of appeal.

lFactual Historyl

Summary of McMillan’s Crimes and the Evidence Discovered during the Ensuing Law
Enforcement Investigation

Shortly before midnight on the night of June 3, 2010, Jesse King, an explosive disposal
specialist in the United States Army, was driving along I-95 in Colleton County with his wife on
the way to a military base in Pensacold, Florida, while his mother-in-law foliowed behind them
towing a U-Haul trailer with her truck. (App’x pp. 177-178; p. 182; pp 196-197; pp. 205-207). _
As they passed through Colleton County, King’s mother-in-law began to expetience mechanical
problems with her truck, and they all pulled off at an exit and stopped on a deserted road next to
the highway. (App’x pp. 182-1 83; p: 196; p. 207-208). Ki{lg then called a tow truck operator,
arranged for him to come to their location, and began transferring the U-Haul trailer from his
mother-in-law’s tiuck to his own. (App’x p. 183; p. 196; p. 207). While he was crouched down
behind his truck connecting the trailer, a light-;:olored sedan screeched to a halt at a nearby
intersection, and a man with something wrapped around his face jumped out of the back o‘f the
sedan, pointed a large pistol at King’s mother-in-law, and yelled for her to put “em” up. (App’x
Pp- 184-,1-87; p. 198; pp. 208-210). In response, King sprang up, drew his own firearm, pointed it
at the man, and ordered him to ge’tﬂback into his car and drive away. (App’x p. 186; p. 193; p.
198; p. 209). However, the man turned his gun in King’s direction, so King shot at the man until
the man fell to the ground. (App’x p. 186; p. 209). At that moment, the man’s confederates
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inside the sedan began yelling, and one of the men fired several shots at King and the othefs,
striking both of their trucks with bullets. (App’x pp. 186-187; p. 200; pp. 216-217). The man
who had been shot by King then dropped his gun and crawied into the sedan, and the sedan
rapidly sped away from the scene. (App’x pp. 187-188; pp. 209-210).

Once the would-be robbers were gone, King and the others called 911 to report the
shooting and attempted -robber)-', and léi;v enforcement officers were quickly dispatched to theif
location. (App’x pp. 176-177; p 198; ;; 210). Shortly thereafter, Detective Jeff Scott of the
Colleton County Sheriff’s office arrived at the scene, inteﬁiewed the victims, and began |
search'ing for evidence.- .(App’x pp. 401-402). During his search, he l;cated blood stains, a .50-
caliber pistol that had been stolen from a California police aepaﬁment in 2002, and several spent
shell casin'gs_ﬁred from both a nine-millimeter pistol and a .357-caliber weapon. (App’x pp.

"412-414). He then collected tﬁat evidence and took swabs of the bldod stains, and the e\_}idence
was subsequently submitted tb the South Carolina State Law Enforcement Division (“SLED”)
for analysis. (App’x pp. 433-434).

Meanwhile, David Jakes was brought to the emeréency room at the Colleton Medical .
Center suffering from multiple guﬁshc;ts wounds, and staff niemb_ers at the hospital reported his
arrival to law énforcement officers. (App’x p. 179; pp. 327-332). In response, Sergeant Jackie
Lawson\of the Colleton C(;unty Sheriff’s Office went to the hospital and spoke with the
individuals who brought Jakes there, including Shaquita Bryant.. '(Aﬁp’x pp. 514-518).
However, those individualé were all lincooperative and provided Sergeant Lawson with

inconsistent stories about Jakes.! (App’x pp. 518-520).

t Although initially uncooperative, AB‘ryant later provided more information to an investigator
about how Jakes ended up at the hospital. (App’x pp. 320-321). Specifically, she told the
investigator she saw “Chippy,” “Dinky,”-and “Rat” together, “Chippy” h?lped load Jakes into
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Shortly thereafter, law enforcement officers located the sed%m involved in the incident at
Jakes’s grandmother’s home. (App’x p. 273; p. 354; p. 383). The officers then secured it, and a
subsequent search of the vehicle led to the discovery anci collection of fingerprints, palm prints,
bloods stains, nine-millimeter. shell casings, gloves, variou§ items of clothing, and an open bottle |
of gin.2 (App’x pp. 354-356; p. 386; p. 391; p. 393; pp. 433-434; p. 450; p. 536). Upon further
investigation, the officers discovered the sedan was registeréd to someone named David Jenkins
while the vehicle’é license plate was actually associated with a different vehicle registered to
Brenda McMillan, who was the mother of the petitioner. (App’x p. 465; p. 467; p. 497).

Later that day, James .Davis and his family contacted officers with the Colleton County
Sheriff’s Office to discuss ngis’s role in the shooting and attempted robbery. (App’x pp. 338-
3_41)'. During Davis’s conversation with the\pfﬁcérs, he in{tially denied any involvement in the
crimes. (App’x p. 341). However, after he spéke with his family, \I)aviél told ihe officers the

truth about what hapl/)ened and was placed under arrest.> (App’x pp. 277—278; pp. 300-302; p.

her vel;icle, and she and her friends brought Jakes to the hospital. (App’x pp. 315-316; p. 318; |
pp. 320-322). Notably, James Davis’s nickname was “Chippy,” Jakes’s nickname was “Dinky,”
and McMillan’s nickname was “Rat.” (App’x pp. 245-247; p. 309; p. 315; p. 334).

2Upon analysis, a forensic DNA expert determined the blood found both at the crime scene and
inside the sedan involved in the incident belonged to Jakes. (App’x p. 531; pp. 538-539).
Furthermore, the expert determined Jakes’s DNA, Davis’s DNA, and DNA similar to
McMillan’s were present on several of the items recovered from the sedan. (App’x pp. 541-542;
p. 547). Likewise, an expert in latent fingerprint examination conducted testing of the prints
recovered from the sedan and determined many of the prints were left by McMillan and Davis.
(App’x pp. 578-584).

3 Later on during trial, Davis recounted the details of the incident. (App’x pp..249-25 0).
Specifically, he stated he headed to Walterboro, South Carolina, in a gray sedan with Jakes and
McMillan on the night of June 3, 2010. (App’x pp. 249-258). As McMillan drove them towards
their destination, Davis indicated they passed three people on the side of the road who appeared
to be having car trouble. (App’x pp. 257-259). When they saw those people, Davis stated
McMillan and Jakes decided to rob.them. (App’x pp. 259-261). Davis testified they then turned
around, drove‘back towards the stranded motorists, and stopped their vehicle in a manner that
blocked a nearby exit ramp. (App’x p. 261). After that, Davis stated Jakes jumped out, ran
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344). Then, on the following day, McMillan surrendered to authorities and was arrested for his

A\

role in thé incident, and Jakes was also placed under arrest.* (App’x p. 497; p. 617).

Circumstances of the Jﬁrof Issue that Arose during McMillan’s Trial

At the outset of McMillan’s joint trial with Jakes in connection to the crimes, the trial
judge conducted m dire of the prospective jurors. (App’x pp. 53-54). During voir dire, the
trial judge asked the prospective jurors if any of them: (1) were related by blood or marriage or
close pérsonal friends with Jakes, McMillan, the solicitor, the defense attorneys, or any of the
witneéses that wquld be testifying dl;ring trial; (2) had ever been représentg:d by any of the

_attorneys involved in the case in the pést; (3) were aware of the allegations against either Jakes
or McMillan; (4) had formed opinions about the faéts of the case or abg)ut the guilt or innocence
of either Jakes or McMillan; (5) were members of or employed by a law enforcement agency; (6)
were members of the grand jury that issued the indictments involved in the case; (7) were
members of or qpntfibutors to groups affiliated with law enforcement or victims’ rights; (8) had
been victims of a violent crime; or (9) knew of any reasons why the\y might be biased, might be

. : -
prejudiced, or could not give either the State or the defendants a fair trial. (App’x p. 54; pp. 63-
67;p.71; p. 75; p. 81; p. 85; pp. 88-89). At the conclusion of voir dire, the trial judge asked the

solicitor and defense counsel whether they wished him to ask any additional questions of the

towards the people, and demanded they “give it up” at gunpoint. (App’x pp. 261-262). Davis
testified he then heard gunshots, McMillan began firing at the motorists, and he helped Jakes—
who had been “shot all over”—back into the sedan. (App’x pp. 262-267). Once Jakes was back
inside the sedan, Davis indicated they sped back towards their homes despite Jakes’s requests to
be taken to a hospital until they passed a car driven by Bryant. (App’x p. 266). At that point,
Davis stated they got Bryant to stop and convinced her and her companions to take Jakes to the
hospital. (App’x pp. 266-272). Davis indicated he and McMillan then went back to their homes,
and he remained there until deciding to turn himself in. (App’x pp. 273-274; pp. 277-278).

+ Shortly after McMillan was arrested, officers discovered numerous .50-~caliber shell césings on
a parcel of property located directly across the street from McMillan’s home. (App’x p. 503; pp.
508-509; p. 511). ' \
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prdspective jurors, arid defense counsel for both Jakes and McMillan asserted th(;y did not.
(App’x pp. 88-89).

N Théreafter, tile trial judge began the jury selection'process, and the parties selected a jury
for trial. (App’x pp. 88-89). During the selection process, defense counsel for Jakes exercised
three peremptory strikes, defense counsel for McMillan exercised four peremptory strikes, and
Jufor # 102 was seated 6n the jury Wit/hout objection.’ (App’x pp. 91-98). After a jury was
selected, the trial judge aéked the parties whether there were any isgues with the jury selection

‘process, and no ;ne raised any objections. (App’x pp. 98-99). The jury was then sworn, and the
trial proceeded into the evidentiary phase. (Abp’x p. 144; p. 174).

Subsequently, after several witnesses—including the three victims—fcestiﬁéd during tﬁe
State’s case, the trial judge informed the parties there waé a matter that needed to be placed on
the record. (App’x pp. 230-23 1). Sp_eciﬁcally,lthe trial judge stated Juror # 102 sent him a note
- indicating she needed to make sure she was a suitable juror for the trial in light of her husband’s

employment status as a reserve deputy with the Colleton Coﬁﬁty Sheriff’s Office. (App’x pp.
2v3 1-232). Based on the note, the trial judge informed the parties he intended to question Juror #
102 to determine if her husbanci’s job status would impact her ability to be fair and impartial
while noting the prospective juror.srwere qot questioned about‘their spouses during voir dire.

(App’x p. 232). The trial jﬁdge then brought Juror # 102 into the courtroom and questiohed her
about her note. (App’x pp. 233-236). During the ques&oning, Juror # 102 confirmed her °

husband was a reserve deputy with the Colleton County Sheriff’s Office at that time, had been a

reserve deputy for approximately two-and-a-half years, and had previously worked as a full-time

N

s Notably, based on the alternating manner in which the trial judge—without objection—
conducted the jury selection process, McMillan’s defense counsel did not have an opportunity to
exercise a peremptory strike on Juror # 102-even assuming he had desired to do so. (App’x pp.
90-91; p. 96; pp. 98-99).



deputy in Colleton County. (App ’.x pp. 235-236). She further confirmed she had not had any
discussions with her husband about the case and her husband’s employment status would not
impact her ability to be fair and impartial in any way. (App’x pp. 235-236). The trial judge then
sent Juror # 102 back to the jury room. (App’x p. 236).‘ ~

After Juror # 102 retired from the courtroom, the trial judge noted he received several
voir dire requests from the parﬁes ,and asked questions in regard fo whether thejurors were
emplbyed by a law enforcement agency,’ had been granted the power to-arrest, and had beeﬁ
victimized i;l a violent cfime. (App’x p. 237). However, he further noted he did not ask any
qliestions related to whether any of the jurors had spouses involved in law enforcement and Juror
# 102 voluntarily elected to disclose that infermation on her own. (App’x p. 237). He then
asked the parties whether they were ready to proceed with trial, and defense counsel for both

Jakes and McMillan indicated they were not. (App’x pp. 238-239). Specifically, defense

AN
\

counsel for McMillan stated he ;night object to Juror # 102 remaining on the jury because he
“may” have u.sed his peremptory strikes differently had he been aware of her husband’s
Aemployment status, and defense counsel for Jakes asserted he»ebj ected to Juror # ’1 02 remaining
on the jury because she allegedly only disclosed her husband worked in environmental health. ,
managemenf on the clerk of court’s juror questionnaire form. (App’x pp. 238-240).

an response to defense counsel’§ contentions, the trial judge reviewed the original juror
questionnaire form filled out by Juror # 102 and veriﬁed she stated her husband worked both in
environmental health management and as a reserve deputy on that fofm. (App’x p. 239). He
then reviewed the list of informatioﬁ cempiled by the clerk of court from the juror questionnaire
forms and determined the clerk of court mistakenly failed to include Juror # 102’s response

about her husband’s work as a reserve deputy on that list. (App’x pp. 240-241): After the trial

\



judge discovered the scrivener’s error, defense counsel for Jakes reasserted he wanted Juror #

102 to be excused based on her husband’s status as a reégrve deputy. (App’x p. 240). However,
the trial judge declined to do so since the juror disclosed her husband’s employment status on the
juror questionnaire form and the information W/és' only not discovered prior to her being seated |
on the jury due to a scrivener’s error coupled with defense counsel’s failure to ask him to
question the jurofs about their spouses’ employment.® (App’x pp. 241-242).

Thereafter, the trial proceeded forward, and, after approximately four hours of
deliberations, the jury ultimately convicted McMillan of three counts of atten{pted armed

robbery, three counts of first-degree assault and battery, and one count of possession of a weapon

during the commission of a violent crime. (App’x p. 243; p. 733; pp. 741-742; pp. 745-748).
The trial judge then sentenced McMillan to an aggregate thirty-year term of imprisonment. ‘
(App’x pp. 764-767).

Details of McMillan’s Direct Appeal Related to the Juror Issue

After he was convicted, McMillan appealed, arguing the trial judge erred by refusing/ to
excuse Juror # 102 and replace her with an alternate juror after discovering the jufor’s husband
was a reserve deputy.” (App’x p. 779). McMillan further alleged he would have exercised his
peremptory strikes differently had he known that information during the jury selection process. \
(App’x p. 779). On appeal, the Court of Appeals affirmed. \(App’x p. 781). In affirming, the
Court of Appeals found the trial judge committed no error by ﬁpding Juror # 102 was imparti‘al

in light of the fact the juror confirmed she could be fair and impartial upon questioning from the

/

s Defense counsel for McMillan éubsequently joined in Jakes’s defense counsel’s objection. -
(App’x p. 242). ' , "
7 More specifically, McMillan alleged on appeal “the trial judge erred in/refusing to excuse Juror
[# 102] and replace her with an alternate because, had he known Juror’s husband was a reserve
deputy, he would have exercised his peremptory challenges differently.” (App’x p. 779).

9
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trial judge, was not related to the defendants or any of the potential witnesses, and had not
cc»).ncealed any information from the parties or the trial judge. (App’x pp. 779-780). Based on
- those findings, the Court of Appeals concluded the trial judge did not ert by refusing to dismiss

Juror # 102 and replace her with an alternate juror. (App’x pp. 780-781). ‘

Summary of the Post-Conviction Relief Proceedings

Following his unsuccessful appeal, McMillan filed an application for post-conviction
relief all'egi.ng defense counsel was ineffective soiely for failing “to properly request adequate
voir dire which resulted in the seating of a juror who waé married to atmember of the prosecuting
law enforcement age;ncy.” \(Aﬁﬁ’x p- 790; p. 792). During the ensuing evidentiary hearing,
defense counsel discussed the issue that was discovered during trial in regard Juror # 102 and
noted he reviewed and relied upon the list of informétibn compiled by the clerk of court;s office
that did not suggest any of the juror’s spouses were employed in law enfofcement. (App’x pp.
808-809; p. 819). Defense counsel further indica(.ted he did not ask the trial judge to question the
prospective jurors during voir dire ébout their family members"potential conneqtions to law
enforcement, asserted he did make such a request on some occasions, and alleged he probably
should do so in all trials. (App’x p. 809). Had he done so in McMillan’s case; defense counsel
opined he would have discovered J urér #102’s law enforcement conﬁection and would have
exercised a pererﬁptory challenge on her. (App’x p. 810; pp. 817-818). However, defense
counsel acknowledged he took steps to have the juror removed as soon as the information was
disclosed, and he confirmed the matter was directly addressed by the Court of Appeals on
appeal. (Ap.p’x p- 809; p. 8'1 8). Furthermore, defenge counsel] coﬁceded there would always be

additional questions that could be asked during voir dire that could potentially be helpful in
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every single case but it nonetheless Would “probably” not be possible to fully understand a
juror’s mind even with such questioning. (App’x p. 822).

After that testimony was presented, post-conviction relief counsel argued Juror # 102 was
biased and alleged her presence yvould have affected the other jurors during the trial:’ (App’x pp.
825-826). In rebuttal, th’é State contended post-conviction reli§f counsel’é argument was wholly
speculative, asserted defense counsel reasonably relied upon the juror information supplied_by
the clerk of court’s office, and noteci defense counsel did all he could to address the issue by
raiéing an objection to Juror # 102 when the information about her husband was discovered
during trial. (App’x pp. 826-828). Furthermore, the State argued McMillan suffered no
prejudice as a result of the juror serving on the jury as McMillan received a fair trial by a fair and
impartial jury. (App’x p. 827; p. 830). At that point, post-conviction relief counsel alleged the
issue in McMillan’s case did not hinge on whether Juror # 102 was qualified to serve and
conceded she “did everything that she was supposed to do” without engaging in any miscc;nduct.
(App’x p. 831; p. 835). Nonetheless, pbst-conviction relief counsel asserted McMillan suffered
unknon prejudice based on the jliroir’s service on the jury ba;sed on the fact the defeénsé theory
*revol\"ed around flaws in the sheriff’s office’s investigation. (App’x p. 836; p. 840).

| F o'flowing the hearing, the post-conviction relief judge issued an order denying and
dismissing McMillan’s application./ (App’x pp. 864-865; p. 870). In declining to grant relief, the
post-conviction relief judge found defense counsel was not deﬁcient for failing to request
additional voir dire concerning information he reasonaBly believed was available through the list
of juror information provided by the clerk of court’s office, which would have rendered

additional questioning regarding the jurors’ spouses’ occupations entirely redundant. (App’x pp.

865-866). Similarly, the post-conviction relief judge noted an unending number of questions
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could hypothetically be requested during the voir dire process, but she further noted extended
voir _c_iﬁg:_ were disfavored Wl%ile trial judges are under no obligation to ask additional voir dire
questions proposed by the parties. (App’x pp. 865-866). As a result, the posf—conyiction relief
judge found defense counsél’s performance did not fall below the standard of prevailing
professional norms. (App’x p. 866). Furthermore, the post-conviction relief judge found
McMillan failed to es;tablish any prejudice occurre;i as he-had not shown Juror # 1’0/2 was not fair
and impartial. (App’x p. 867). In reaching that conclusion, the post-conviction relief judge R
not/ed the juror’s responses established she could be fair and impartial, the trial judge d;etermiﬁed
she was fair and impartial, and fhe Court of Appeals found no error on direct appeal in regard to
the trial judge’s impartiality finding. (App’x pp. 867-868). Moreo{/er, the post-conviction relief -
judge concfuded the evidence of McMillan’s guilt was overwhélming. (/?kpp’x p- 869).
Accordingly, the post-conviction relief determined McMillan could not meet his burden of
establishing prejudic’é and further found McMillan’s speculation regarding prejudice was

insufficient to warrant a grant of relief. (App’x p. 864; pp. 868-869).
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ARGUMENT
The post-conviction relief judge correctly determined McMillan failed to establish
_ his ineffective assistance of counsel claim because defense counsel did not provide
objectively unreasonable representation by failing to propose questioning on a peripheral
matter during the voir dire process and because McMillan suffered no actual prejudice as a
result of defense counsel’s purported deficiency in light of the fact the case was decided by -
a fair and impartial jury, which was all McMillan -was entitled to under the law.

McMillan contends the post-conviction relief judge erred by failing to find defense
counsel provided ineffective assistance of counsel during trial. In support of that contention,
McMillan maintains defense counsel was deficient for failing to request voir dire “concerning a
potential juror’s relationship with law enforcement,” which he alleges yvg)uld have been done by
competent counsel. McMillan further asserts he was prejudiced by the deficiency due to the
“prospect” Juror # 102 “harbored unéxpressed bias,” which he alleges created a reasonable
likelihood the outcome of the proceedings would havé been different but for defense counsel’s

e

deficient performance.® To the contrary; the post-conviction relief judge committed no error by

‘cor‘lcludinﬂg McMillan failed to meet his burden of establishing either deﬁcie:ncy'or prejudice.

¢ Through his petition for a writ of certiorari, McMillan also appears to contend—for the first -
time—the error that allegedly occurred in his case was a structural one.that “might” trigger
automatic reversal without a specific showing of prejudice. (Pet. for Cert. pp. 14-15). Notably
though, McMillan did not raise that particular contention during the post-conviction relief
proceedings. (App’x pp. 823-826; 830-840; pp. 850-855). As a result, McMillan’s structural
error argument was not properly preserved for appellate review. See Plyler v. State, 309 S.C.
408, 409, 424 S.E.2d 477, 478 (1992) (“On certiorari to this Court, Plyler raises the issue of
whether trial counsel was ineffective for failing to object to an erroneous malice charge. Since
this issue was neither raised at the PCR hearing nor ruled upon by the PCR court, it is
procedurally barred.”). Furthefmore, notwithstanding any issue preservation concerns, €rrors
related to juror misconduct are not structural in nature and, therefore, require a showing of actual
prejudice in order to warrant a grant of relief. See State v. Aldret, 333 S.C. 307, 314, 509 S.E.2d
811, 814 (1999) (instructing a defendant must demonstrate prejudice from jury misconduct in
order to be entitled to relief); see also State v. Grovenstein, 335 S.C. 347, 351,517 S.E.2d 216,
218 (1999) (“We have consistently required defendants to demonstrate prejudice due to improper
jury influences.”); cf. State v. Kelly, 331 S.C. 132, 145, 502 S.E.2d 99, 106 (1998) (holding a
trial judge’s ruling denying a new trial based on the discovery of information about a juror that
had not previously been disclosed will not be reversed on appeal “absent a showing of an abuse
of discretion which results in prejudice to the defendant” (emphasis added)).

13



AN

Regarding deficiency, defense counsel—along with defense counsel for McMillan’s co-
defendant—did not fail to provide reasonably competent repreéentation by declining to propose
questioning on the ;)eriphéral matter of the prospective jurors’ spouses’ employment during the -
voir dire process, which was particularly tru; in light of the fact defense counsel had already
received and reviewing information regarding that particular matter from the clerk of court’s
office prior to trial. Sirﬁi‘larly, regarding prejuciice; nothing was pre;énted to establish Juror #
102 was not fair and impartial, which meant McMillan failed to establish he did not receive a -
trial by_ a fair and impartial jury as a result of defense ¢ounsel’s alleged deficient performance.

P

Under such circumstances, McMillan failed to meet his burden of proving his ineffective
- assistance of counsel claim, and the post-conviction relief judge correctly denied and dismissed
his application for post-conviction relief. McMillan’s petition for a writ of certiorari should be

denied.

Standard 6f Review

In post-conviction relief cases, the standard of review to be applied on appeal is directly -

’ /
dependent on the specific issues raised. Smalls v. State, 422 S.C. 174, 180, 810 S.E.2d 836, 839
(2018). When reviewing a post-conviction relief judge’s factual findings on appeal, the appellate

court will defer to those findings and uphold them if théy are supported by any evidence of

probative value appearing in the record. Sellner v. State, 416 S.C. 606, 610, 787 S.E.2d 525, 527

(2016); see Buckson v. State, 423 S.C. 313, 320, 815 S.E.2d 436, 440 (2018) (“Under the proper
standard of review, the appellate court’s ‘view’ must be limited to whether there is probative. -
" evidence to support the PCR couft’s factual findings.”). Meanwhile, when reviewing a pure

-question of law, an appellate court will consider such a matter de novo and is not required to give

_deference to the post-conviction relief judge’s rulings. Jamison v. State, 410 S.C. 456, 465, 765
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S.E.2d 123, 127 (2014). Ultimately, if the post—conv1ct10n judge’s decision is controlled by an .
error of law, an appellate court will reverse that decision on appeal. Goins v. State, 397 S.C.
568,573,726 S.E.2d l‘, 3 (2012).

- Nﬁalysis

In every criminal case tried in South Carolina, the defendant has a constitutional right to a

fair trial. State v. W_oods, 345 S.C. 583, 58"}, 550 é.E.2d 282, 284 (2001); see State v. Hmis, |
340 S.C. 59, 63, 530 S.E2d 626, 627 .(2000) (“Thg Sixth and Fourteenth Amendments of the
United States Constitution guafante/e a defendant a fair trial by a panel of impartial and

indifferent jurors.”). Pursuant to thét right, the defendant is entitled to effective assistance of
counsel. McMann v, Richarzlson, 397 U.S. 759, 771, n. 14 (1970); see Strickland v. Washington, -

A\

466 U.S. 668, 685 (1984) (“An accused is entitled to be assisted by an attorney, whether retained

or appointed, who plays the role necessary fo ensure that the trial is fair.”). Significantly,

effective assistance of counsel does nof mean perfect representation. See Yarborough v. Gentry,

540 U.S. 1, 8 (2003) (“The Sixth Amendment guarantees reasonable competence, not perfect

‘advocacy judged with the benefit of hindsight.”); see also Burt v. Titlow, 571 U.S. 12, 24 (2013)

(“[TThe Sixth Amendment does not guarantee the right to. perfect counsel; it promises only the

right to effective assistance[.]”). Instead, it simply means assistance that was objectively

S

reasonable under prevailing professional norms. Strickland, 466 U.S. at 687-688. Meanwhile,

counsel’s assistance is considered to be constitutionally ineffective when “counsel’s conduct so

\

undermined the proper functioning of the adversarial process that the trial cannot be relied on as

7

having produced a just fesult.” 1d. at 686.

When faced with a claim of ineffective assistance of counsel, a reviewing court must

conduct a two-pronged analysis.- Franklin v. Catoe, 346 S.C. 563, 570, 552 S.E.2d 718, 722



(2001). Pursuant to that two-pronged analysis, an applicant raising an ineffective assistance of

- counsel claim must establish: (1) counsel’s répresentation fell below an objective standard of

reasonableness; and (2) there is a reasonable probability the outcome of the proceeding would

have been different but for counsel’s deﬁ;:ient performance. Williams v. State, 363 S.C. 341,
343, 611 S.E.2d 232, 233 (2005). Thus, the applicant has the burden of establishing both

deficiency and prejudice in order to be entitled to post-convictién relief. Hughes v. State, 364

S.C. 554, 558, 552 S.E.2d 315, 317 (2001). Significantly, “the ultimate focus of inquiry must be
on the fundamental fairness of the prﬁceeding whose result is being challenged.” Strickland, 466
U.S. at 696.

Regarding the deficiency prong of the analysis, the proper measure of perfofmance is
whether counsél provided representatioﬁ within the rcasénable range of competence required in
criminal cases. Butler v. ’State, 286 S.C. 441,442,334 S.E.2d 813; 814 (1985). When analyzing
counsel’s performance, the reviewing court will strongly presume counsql provided adequate
assistanc;a, and the applicant is responsible for overcoming that presumption. Id.; see Cullen v.
Pinholster, 563 U.S. 170, 189 (2011) (explaining a defendant must shox/)v defense counsel failed |
to act reasonably considering all the ci;cumstances in order to overcome the bresumptioq of
adequate repfesentation). Furthermore, the reviewing court will scrutinize counsel’s
perfofrnance in a highly deferential manner, will make every effort “to eliminate the distoﬁing
effecfs of hindsight,” and ;vill “evaluate the conduct from counsel’s perspective at the time” in
light of the thén—existing circumstances. Strickland, 466 U.S. at 689. In order to éstablish
counsel’s performance was deficient, the applicant must demonstrate “counsel made errors so

serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth

Amendment.” Id. at 687. Thus, counsel’s performance will be considered ,tAo be deficient only
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when it objectively amounted to incompetence under prevailing professional norms and not

when it simply “deviated from best practices or lmost common custom.” Harrington v. Richter,
562 U.S. 86, 105 2011). |
Beyond satisfying the burden required by deficiency prong, an applicaqt also bears the

burden of éstablishing prejudice in order to be entitled to post—convictibn relief as “[a]n error by
_counsel, even if professionally unreasonable, does not warrant setting aside the judgment of a
criminal proceeding if the error had no effect on the judgment.” Strickland, 466 U.S..at 691. In
order to for that burden to be met, counsel’s deficient perfbrmance must h;'clve prejudiced the
applicant to. such an extent there is a reasonable probability the result of the proceeding wéuld,

have been different but for counsel’s unprofessional errors. Cherry v. State, 300 S.C. 115, 117-

118, 386 S.E.2d 624, 625 (1989); see Strickland, 466 U.S. at 694 (“A reasonable probébiiity isa
prdbébility sufficient to undermine confidence in the outcome.”). Importantly, “[t]he likelihood
of a different result must be substantial, not just conceivable.” _Ric_hte_r, 562 U; S.at112 - -~
(empﬁasis adc_ied).

in the case at bar, McMillan failed to meet his bﬁden of establishing defense counsel’s
performance during the voir dire process fell below the prevailing standard of professional
norms. Critically, looking to the trial record, défense counsel did request the trial judge ask
some additional questions during voir dire beyond the statutorily-mandated questions, and, thus,
—defense counsel took sfrategic steps to elicit information about the prospective jurors beyond the

information that would have otherwise been elicited through the trial judge’s required standafd

-

s Notably, “a court need not determine whether counsel’s performance was deficient before
examining the prejudice suffered by the defendant as a result of the alleged deficiencies.”
Strickland, 466 U.S. at 697. In fact, a reviewing court ordinarily should dispose of an ineffective
assistance of counsel claim on the grounds of lack of sufficient prejudice “[i]f it is easier” to do
so. Id. ’ ’
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questioning. See S.C. Code Ann. § 14-7-1020 (requiring a trial judge—upon request by either
party—to question prospective jurors to determine whether any of them: (1) is related to either

party; (2) has any interest in the cause; (3) has expressed or formed any opinions; and (4) is

sensible of any bias or prejudice therein); see also Strickland, 466 U.S. at 689 (“[A] court must
indulge a strong presumption that counsel’s-conduct falls within the wide range of reasonable
profe;ésional assistance. . . . There a_ré .coqntless ways to provide effective: assistancé in‘any given
case. Even the best criminal defense attorneys Would not defend éparticular client in the same
way.”). Furthermore, élthough defense counsel did not ask the trial judge to additionally
question the prospective jurors about their spouses’ potéﬁtial connections to law enfbrcement,
defense counsel did not have a compelling reason to do so af that time in light of the fact he had
a}ready reviewed iﬁformatidn compiled by the clerk of court’s. ofﬁce covering that particular
to;;ic and—by his own admission\—had not seen anything in the compiled information -
suggesting any of the jurors were married t‘o law enforcement officers. See State v. Koon, 278

S.C. 5-28,, 532,298 S.E.2d 769, 771 (1982) (explaining lengthy and superfluous voir dire shquldr

be avoided), overruled on other grounds by Skipper v. South Carolina, 476 U.S. 1 (1986); see

also State v. Gulledge, 277 S.C. 368, 370, 287 S.E.2d 488, 489 (1982) (“Solely because a juror is

related by blood or mérriagg to a police officer or deputy sheriff does not automatically

disqualify the juror[.]”); cf. Rompilla v. Beard, 545U.S. 374, 389 (2005) (“Questioning a few

more family members and searching for old records can promise less than lodking f'or a needle in

a haystack, when a lawyer truly has reason to doubt there is any neec.l'l'e there.” (emphasis
~added)). Accordingly, as defense counsel had already received ang reviewed (zvhat appeared to

be reliable information about the occupations of the prospective jurors’ spouses, defense

counsel’s failure to propose an additional voir dire question on that peripheral subject to a trial
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judge with no obligation whatsoever to ask such a question was simply not evidence of

unreasonable representation falling below the objective standard of professional norms.!® See
. \\
Richter, 562 U.S. at 110 (“Just as there is no expectation that competent counsel will bea

flawless strategist ot tactician, an attorney may not be faulted for a reasqnable miscalculation or

lack of foresight or Jfor failing to prepare for what appear to be remote possibilities.” (emphasis

’addéd)); see also Statev. ]\3ritt, 237 S.C. 2931 305,117 S.E.2d 379, 385 (1960) (“[A]ftef_ the
; statutory questions have been asked and answered, any fuﬁher examination of a juror on voir
dire must be left to the discretion of the trial J 'udg.e, which is subject to review only for abuse
thereof. ... [T]he scope and liﬁlit of the interrogation of a juror on voir dire is within the sound

discretion of the trial Judge, and it is for him to determine the character of the questiohs

proposed, and when the examination shall end.”), overruled on other grounds by State v.

Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991); c¢f. Mu’Min v. Virginia, 500 U.S. 415, 425-426

(1991) (“Questibns about the content of the publicity to which jurors have been exposed might _

e

be helpful in assessing whether a juror is impartial. To be constitutionally compelled, however,
it is not enough that such questions might be helpful. Rather, the trial court’s failure to ask these
/ : . . /

questions must render the defendant’s trial fundamentally unfair.”). Moreover, when the

information about the juror’s husband’s employment was later discovered during trial, defense

counsel immediately took steps that could have resulted in the juror being removed from the

10 Importantly, McMillan’s defense counsel did actually review the juror information, which was
incomplete solely due to a mistake on the part of a clerk of court’s office employee, and,
therefore, the situation in McMillan’s case was very different from one in which counsel simply
failed to adequately review available juror information containing pertinent details.- Cf. State v.
Lamere, 112 P.3d 1005, 1011-1012 (Mont. 2005) (finding counsel to be deficient because
counsel failed to take notice of information actually contained in a juror questionnaire indicating
- one of the prospective juror’s daughter was working for the prosecuting agency at the time of
trial and, based on that oversight, failed to effectively examine that juror about potential bias), -
abrogated on other grounds by Weaver v. Massachusetts, U.S. _, 137 S. Ct. 1899 (2017).
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jury, and, through those steps, defense counsel was able to preserve McMillan’s objection to the

juror for appellate review.!! See State v. Coaxum, 410 S.C. 320, 328, 764 S.E.2d 242, 246

(2014) (“[I]f a juror’s nondisclosure is unintentional, the trial ‘court may exercise its discretion in -
determi;ling whether to proceed with the trial with the Jury as is, replace the juror with an

alternate, or declare a mistrial”). Aé a result, McMillan failed to meet his burden of establishing
defense counsel’s representation was constitutionally deﬁcient and fell below a level of

reasonable competence. See Commoriwealth v. Slocum, 559 A.2d 50, 56 (Pa. Super. Ct. 1989)

(“Like cross-examination, the conduct of voir dire is primarily a matter of individual style and
highly subjective tactics; counsel’s decisions regarding either will rarely give rise to a legitimate

claim of ineffecti\_/e assistance of counsel.”); see also Richter, 562 US at 105 (“The question is

whether an attorney’s representation amounted to incompetence under ‘prevailing professional
ﬁorms,’ not whether it deviated from best practices or most common custom.” (emphasis added
and citation omitted)).
Likewise, notwithstanding McMiillan’s failure to establish deficiency on the part of
defense counsel, McMillan additionally failed to establish he suffered any actuai prejudice as a
result of defense counsel’s performance during trial. Initially, McMillan did not present any
. evidence establishing the trial judge——who was under no specific obligation to question.the'
prospective jurors about their family member’s occupatiéns during the voir dire process—would,

in fact, have asked the question McMillan now contends should have been asked if it had béen

u Significantly, McMillan’s convictions were affirmed on appeal due to the fact Juror # 102 did
not intentionally fail to disclose any information related to her husband and, therefore, nothing
suggested she was not fair and impartial. See State v. Stone, 350 S.C. 442, 448, 567 S.E.2d 244,
247 (2002) (recognizing a new trial is only warranted when the trial judge finds a juror
intentionally concealed material information); see also Coaxum, 410 S.C. at 330, 764 S.E.2d at
247 (“[Als we have previously stated, a new trial is required only when the court finds the juror
intentionally concealed the information[.]” (citations and internal quotations omitted)).
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proposed by defense counsel, and, thus, McMillan failed to show defense counsel’s failure to
propose the additional questioning during voir dire wquld have altered tﬁe manner in which voir
dire was actually conducted. See Wall v. Keels, 331 S.C. 310, 318, 501 S.E.2d 754, 757 (Ct.
App. 1998) (“[Als a general rule, the trial court is not required to ask all voir dire questioné

submitted by the attorneys.”); see also State v. N.eeley, 271 S.C. 33, 37, 244 S.E.2d 522, 525

(1978) (“Having asked the statutory questions, any further examination was in the trial judge’s
discretion.”). Additionally, outside of rank speculation, 1(/[cMiIlan did not present anything to
establish Juror # 102 ‘was not fair and impartial, and, as a result, McMillan did not—and could
not—show, hisxfight to a fair trial by a fair and impartial jury was adversély ixﬁpacted by defense

counsel’s representation during voir dire. See State v. Stanlr(o, 376 S.C. 571, 576, 658 S.E.2d 94,

96-97 (2008) (“WHiile . . . a defendant [has] the constitutional right to a fair and impartial jury of
his peers, this right does not entitle a defendaht to handpick a jury.”); State v. Evins, 373 S.C.

, , )
404, 416, 645 S.E.2d 904, 910 (2007) (“[A] defendant has no right to.trial by a particular jury.”);

cf. White v. Dingle, 757 F.3d 750, 755 (8th Cir. 2014) (“White asserts that he was ‘prejudiced by
counsel’s errors’ because there ‘is a strong possibility that the jury foreperson was biased
because of her relationship to the surviving victim’s roommate.” As the district court found,

\
there is no direct evidence of bias. His speculation of prejudice is without evidentiary support.”).

.
In fact, instead of presenting actual evidence of bias, McMillan conceded during the post-
conviction relief proceedings Juror # 102 did everything she was supposed to do without

engaging in any misconduct, which meant—just as the trial judge and Court of Appeals found—

there was no legitimate basis upon which to infer she was biased or partial.'* See State v.

2 Critically, since both the trial judge and the Court of Appeals have already found Juror # 102
was fair and impartial, a contention to the contrary could not properly be relitigated through a
subsequent post-conviction relief claim absent some new evidence demonstrating bias or
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Sparkman, 358 S.C. 491, 497, 596 S.E.2d 375, 378 (2004) (“Because [the juror]’s concealment

was unintentional our inquiry is over[.]”); Stat€’ v. Woods, 345 S.C. 583, 589, 550 S.E.2d 282,

285 (2001) (“[WThere the failure to disclose is innocent, no inference of bias can be drawn.”);

see also Milledge v. State, 422 S.C. 366, 380, 811 S.E.2d 796, 804 (201 8)—(‘;In determining
whether a PCR applicant haé established prejudice, the PCR court does not act as a finder of fact
and substitute its judgment for that of the trial court.”); cf. State V. Ivey, 331 S.C. 118, 122-123,
502 S.E.2d 92, 94( 1998) (“The-trial judge properly-inquired into the effect Juror Young's
knowledge of ‘Fletch’ would have on her ability to be fair and impartial. Juror Young
unequivocally stated her knowledge of ‘Fletch’ would have no effect on her ability to render an
impartial verdict. The trial judge did not abuse his discretion in allowing Juror Young to rvem-ain
on the jury.”). Accordingly, McMillan did not satisfy his burden of establishing there was a
substantial likelihood the outéomc of his trial would have been different had one of the fair and
impartial jurors who collectively decided his case been replaced with a different fair and
impartial juror, which meant his claim of ineffective assistance of counsel necessarily had to fail.

See Strickland, 466 U.S. at 700 (“Failure to make the required showing of either deficient

performance or sufficient prej udice defeats the ineffectiveness claim.”); cf. Gardner v. Ozmint,

511 F.3d 420, 426 (4th Cir. 2007) (“The PCR court . . . determined that removal of this juror

would not have changed the outcome of the case. The record provides eqiially strong support for
\

this finding. The trial transcript offers #o evidence that counsel’s actions resulted in the seating

of a juror biased or otherwise prejudiced against Gardner. The juror in question unequivocally

partiality on the part of the juror. See Arizona v. California, 460 U.S. 605, 618 (1983)
(explaining the law-of-the-case doctrine is a doctrine based on the idea a court’s decision upon a
rule of law reached in a case “should continue to govern the same issues in subsequent stages in
the samie case”); cf. McLaughlin v. State, 352 S.C. 476, 485, 575 S.E.2d 841, 845 (2003) (“[T]he
merits of these issues have already been determined in respondent’s direct appeal and the PCR
court erred by granting respondent relief on these grounds.”).
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told the trial judge at voir dire that she could decide the case based solely on the evidence
presented in court, t};at she held no bias for or against either party, and that she would give both
sides a fair and impartial trial. Moreover, in the post-conviction hearing, Gardner failed to offer
any evidence of asserted prejudice resulting from the juror’s service. He simply averred then, as
_he does before us how, that the participation of a biased juror is presumptively
prejudicial. Because we hold that the state court did not err in concluding that the juror was not
biased, Gardner’s presumptive prejudice argument must fail.” (footnote omitted)).
( .

Because defense counsel’s failure to propose additional questioning during voir dire on a
peripheral matter that~ only proved to be pertinent based/on information later discovered dur-‘ing
trial did not constitute objectively uﬁreasonable representation falling below a standard of
professional norms and because McMillan did not suffer any prejudice as a result of the
challenged—but nonetheless fair and impartial—j uror’s service on the jury, the post-coﬁviction

* relief judge correctly concluded McMillan failed to meet his required burden of establishing both

deficiency and prejudice, and her ruling was neither unsupported by the evidence appearing in

the record nor clearly erroneous. See Sellner v. State, 416 S.C. 606, 610, 787 S.E.2d 525, 527

(2016) (instructing a post-conviction relief judge’s factual finding will be upheld if supported by
any evidence and a post-conviction relief’s judge’s decisions will only be reversed where
controlled by an error of law). Accordingly, McMillan’s application for post-conviction relief

C

was properly denied and dismissed. See Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733,

735 (1997) (“To establish a claim of ineffective assistance of trial counsel, a PCR applicant has
. ' N .
the burden of proving counsel’s representation fell below an objective standard of reasonableness

and, but for counsel’s errors, there is a reasonable probability the result at trial would have been

different.”). McMillan’s petition for a writ of certiorari should be denied.
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CONCLUSION
For all the foregoing reasons, it is respectfully submitted that the petition for a writ of
certiorari should be denied. =« |
Respectfully submitted,
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