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QUESTIONS PRESENTED

Did the Court of Appeals err in finding Crenshaw’s appellate argument that Erskine
breached the implied covenant of good faith and fair dealing was preserved?

A. Did the Court of Appeals err in finding that Crenshaw’s implied covenant of
good faith and fair dealing argument, made in opposition to Erskine’s directed
verdict motion at the close of trial—which Crenshaw won—i.e. before
Crenshaw was the losing party or aggrieved party, was sufficient to preserve
that argument?

B. Did the Court of Appeals fail to apply established preservation rules because
Crenshaw’s implied covenant of good faith and fair dealing argument did not
meet the required specificity for the trial court to have considered it, or
because the trial court did not rule upon that issue?

C. Did the Court of Appeals fail to apply established preservation rules because
Crenshaw’s breach of the implied covenant of good faith and fair dealing
argument was not part of Crenshaw’s case, and was made for the first time on:
appeal?

Did the Court of Appeals fail to apply established preservation rules by holding that
the legal issue of breach of contract was transformed to a question of fact by use of a
special verdict form when Crenshaw did not present this issue on appeal?

Did the Court of Appeals commit reversible error by finding the Parties agreed to
transform a question of law into a question of fact? '

Did the Court of Appeals err by contradicting its own holding in the Subject Decision,
and misapplying the law, when it found that use of a special verdict form transformed
the legal issue of breach of contract into a question of fact for the jury?

Does the Court of Appeals’s reversal of JNOV based on its holding that Erskine
breached the implied covenant of good faith and fair dealing, assuming arguendo that

Erskine so breached, irreconcilably contradict this Court’s holding in Swinton Creek
Nursery v. Edisto Farm Credit, ACA?

Did the Court of Appeals err in holding that Erskine breached the implied duty of
good faith and fair dealing?

Did the Court of Appeals err in speculating about questions of fact the jury may have
considered, or in applying these questions of fact to the JNOV standard?
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INTRODUCTION

Crenshaw alleges that Erskine’s Faculty Manual (the “Manual”) is a contract of
employment. He did not plead or argue that there is any contract of employment other than the
Manual. (A. at 29-32.) Crenshaw’s case at trial was that Erskine breached the Manual when it
termin_ated his qmployment as a tenured faculty member.

| The Manual provisions at issue create a multi-step process for ter.minating. the employment
of a tenured facuity member. Distilled to its simplest form, the process for terminating a tenured
faculty member is that the President must start by trying to informally resolve issues justifying
termination of employment with the tenured faculty member by mutual consent. If that does not
work the President mﬁst provide the grounds for termination in writing to the tenured faculty
member. The tenured faculty member has a right to a hearing before a committee of other faculty

members in which he can present evidence, present witnesses, and have an attorney defend him.

The Manual clearly states that the tenured faculty member must request the hearing in writing to

the President. At the hearing, the burden to prove the sufficiency éf the Preside_nt’s grounds for
terminating the tenured faculty member is on the President. The faculty committee then decides
whether the tenured faculty member will be terminated. “The tenured faculty member can appeal
any adverse decision of the faculty committee to Erskine’s Board of Trustees. Oniy after both the
faculty committee and the Board of Trustees (assuming thel tenured faculty memﬁer appeals to the
Board) find the President’s termination grounds sufficient, can a tenured faculty member’s
employment be terminated.

Crenshaw’s failure to requesf a hearing in which his peers would deterrﬁine whether the
President’s grounds for terminating him were sufficient cut the process short and preveﬂted him

from receiving protections the Manual was designed to give him. But for Crenshaw’s own failure
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to meet his contractual_obligations, he might never have lost his job. Yet, Crenshaw’s entire case
was that Erskine breached the alleged contract by violating the process.

Despite that the jury found that Erskine had breached the Manual and that Crenshaw had
not breached the Manual, the trial judge granted INOV because there was no dispute that Crenshaw
failed to request a hearing on the President’s grounds for his termination. (A. at 15.) The Subject
Decision agreed that “Crenshaw did not request a hearing.” (A. at ‘1287.) Crenshaw admits that
he never requested a hearing and has never disputed this fact. Despite this undisputed dispositive
fact the Subject Decision held that the trial court erred in granting JNOV. (A.at 1261,n. 4.)

Crenshaw’s appeal argued, for the first time, that Erskine breached the implied covenant
of good faith and fair dealing that exists in every contract. Despite Erskine’s arguments that
Crenshaw had not properly preserved that argument for appeal, the Subject Decision held not only
that Crenshaw had preserved the argument—thereby conflicting with Suprerrie Court precedent

and long-standing principles of preservation'—but also, without explanation, that Erskine

* breached the implied covenant of good faith and fair dealing. (A. at 1260.)

If the Subject Decision stands, then Crenshaw will be allowed to recover $600,000 on a
contract he himself breached, if not actively subverted, and in the procéss discard over 65 years of
legal precedent for the “elementary principle that one who seeks to recover damages for the breach
of a contract, to-which he was a party, must show that the contract has been performed on his part,
or at least that he was at the appropriate time able, ready and willing so to perform it” Parks v.

Lyons, 219 S.C. 40, 48, 64 S.E.2d 123, 126 (1951). If the Subject Decision stands it will also

! Erskine’s arguments herein will address all of the Subject Decision’s errors, including those
regarding issue preservation, but for brevity, the Introduction will focus on the Subject Decision’s
errors most closely related to the JNOV correctly entered for Erskine and why that judgment
should be reinstated.
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conflict with the Supreme Coﬁrt’s holding in Swinton Creek Nursery v. Edisto Farm Credit, ACA,
334 S.C. 469, 487, 514 S.E.2d 126, 135 (1999) (one who has himself breached'the contract cannot
prevail on a claim for breach of the implied duty of good faith and »fair.dealing). Reversing the
Subject Decision and reinstating Erskine’s INOV will preserve the long-standing precedent and
principle that one who breachés a contract cannot recolver on that contract, including on a theory
of breach of the implied covenant of good faith and fair dealing.

STATEMENT OF THE CASE

Crenshaw filed this action on June 6, 2012, challenging Erskine’s termination of his
employment. Crenshaw’s Complaint alleges claims against Erskine and its former President David
A. Norman for: (1) wrongful discharge; (2) breach of contract; and (3) intentional infliction of
emotional distress. (A. at 17-34.) The crux of Crenshaw’s case was that Erskine breached the
Manual’s procedures for terminating the employment of a tenured faculty member for cause,
which Crenshaw alleges created a contract of employment.

Pre-triaI? Crenshaw conceded that his wrongful discharge claim was nothing more than an
alternative statement of his breach of contract claim and merged the tWo claims into a claim for
breach of contract. (A. at 85-92, 134-135.) Crenshaw has not appealed this merger.

The trial was held from June 8, 2015 to June 11,2015 at the Abbeville County Courthouse.

At the close of Crenshaw’s case, Erskine moved for directed verdict on all claims. (A. at 453.)

The trial court granted the directed verdict motions on all claims as to Norman in his individual
capacity, but denied the motions as to Erskine. (A. at 456-457.) Crenshaw has not appealed the
dismissal of his claims against Norman. At the close of Erskine’s case the trial court granted
Erskine’s directed verdict motion regarding the intentional infliction of emotional distress claim

as to Erskine. After extensive arguments on the breach of contract claim, during which the judge
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questioned Crenshaw extensively as to whether Crenshaw breached the same procedure he alleged
Erskine breached, the trial court denied the motion as to that claim. (A. at 751-752.) Crenshaw
has not appealed the dismissal of his intentional infliction of emotional distress claim.

The breach of contract claim against Erskine Was submitted to the jury‘. The jury returned
a verdict for Crenshaw in the amount of $600,000 finding that Crenshaw had not breached tile
alleged contract and that Erskine had breached. (A. at 12, 793-94.) Thereafter, on June 17, 2015,
Erskine filed a JNOV motion or in the alternative for a new ftrial, and filed a supporting
memorandum of law on July 10, 2015. (A. at 93, 107.) Crenshaw filed a respdnse to Erskine’s
JNOV motion. (A. at 101.) The court held a hearing on Erskine’s JN OV motion on July 9, 2015.
(A. at 813.) In an Order dated July 22, 2015, the Court granted Erskine a new trial. (A. at 13.)
Erskiné filed a Rule 59(¢), SCRCP motion to alter or amend the judgment seeking clarification, in
order to preserve the issue for appeal, of whether the Court had dénied the JN OV motion when it
granted the new trial. (A. ét 113.) Crenshaw also filed a Rule 59(¢), SCRCP motion to alter or
amend seeking to have the jury’s verdict reinstated. (A. at 110.) On August 24, 2015, the Judge
issued an Order granting Erskine’s JNOV motion and denying Crenshaw’s Rule 59(¢), SCRCP
motion. (A. at 14.) Crenshaw appealed that Order. |

In its directed verdict motion and motion for INOV, Erskine argued that even if the Manual
was a contract, Erskine followed the Manual’s procedures for terminating Crenshaw’s
employment. Erskine further argﬁed that even if it did not meet its obligations under the alleged
contract by not follbwing the termination procedures, Erskine should still prevail bn the breach of

contract claim because Crenshaw also did not meet his obligations under the alleged contract,

~ which would preclude him from enforcing the alleged contract. (A. at 93, 107, 748-768.) The

trial judge granted Erskine’s INOV motion because Crenshaw failed to meet his obligation under
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the alleged contract. (A. at 14-16.)

The Court of Appeals filed the Subject Decision on June 27, 2018, reversing the circuit

court and holding that: (1) Crenshaw’s attorney’s statement made in his argument opposing

. Erskine’s directed verdict motion at the close of its case regarding breach of contract that “it shows

a lack of good faith” was enough to preserve the issue of the implied covenant of good faith and
fair dealing for appeal; (2) Erskine breached the implied covenant of good faith and fair dealing in
the alleged contract; (3) “[bly submitting the special verdict form to the jury, without objection,
the parties agreed it was a question of fact as to whether the contract was breached;” (4) the jury

could have found questions of fact as to whether Crenshaw breached the contract and those

- questions precluded Erskine from meeting the JNOV standard; and (5) Crenshaw’s argument that

the use of the special verdict form precluded INOV was not preserved for appeal and in any event
was wrong. (A. at 1253-62.) Erskine timely petitioned for rehearing on August 9,2018. (A. at
1263.) The Court of Appeals denied Erskine’s petition for rehearing on September 20, 2018. (A.

at 1293.) Erskine’s timely petition for a writ of certiorari, filed on October 22, 2018, which was

~ granted as to all issues raised on February 1, 2019.

FACTS
L. Context for Termination of Crenshaw’s Employment
After a series of events that took place on September 24, 2010, involving a student in one
of Crenshaw’s classes having a head injury, three Erskine employees filed two formal grievances
against Crenshaw. (A. at 1082-84, 1090-91.) The grievances were provided to Erskine’s
Grievance Committee for resolution, but the Grievance Committee could not resolve them. (A. at
1098-99, 1103.) In an attempt to resolve the grievances, Norman then appointed a special

grievance commiﬁee to adjudicate the issues. (A. at 1105-06, 1108.) The special grievance



committee was unable to do so because of obstructionist actions and threats by Crenshaw. (A. at
1077-79, 1115, 1117-31, 1133-34.) In the meantime, Crenshaw made post to a forum of Erskine-
affiliated people concerned about various issues facing Erskine, wherein he stated:

“ think this site does accomplish three things. First it spreads the

word and the outrage. This is a meansto and [sic] end. The end are

the other two accomplishments: second, people are encouraged to

quit donating to Erskine and to quit sending their kids until all this

is straightened up. The power of the purse is far more significant

and successful than any behind the scenes deal-cutting has been.”
(A. at 1136-37.) Norman determined that the post was blatantly disloyal and potentially harmful
to Erskine, and that it impaired Crenshaw’s fulfillment of his institutional responsibilities, which
is grounds for termination. (A. at 1079-80, 1176.) These three issues: (1) Crenshaw’s conduct on
September 24, 2010 and after, and the resulting grievances against him by three employees; (2)
Crenshaw’s treatment of the special grievance committee; and (3) Crenshaw’s public postings on
the internet, formed the basis of Norman’s decision to begin the process for terminating the
employment of a tenured faculty member. (A. at 1072-80.)
IL Procedures for Terminating a Tenured Faculty Member

Erskine’s Faculty Manual (the “Manual”’)—the only document Crenshaw alleges creates a

contract for his employment—sets forth detailed procedures for terminating the employment of a

tenured faculty member. (A. at 1176-78.) The procedures are a multi-step process for the purpose

of defending the rights of the tenured faculty member. (A. at 635.) The Manual establishes

specific grounds for dismissal including grounds constituting cause. (A, at 1176.) The procedure
for terminating a tenured faculty member’s employment for cause begins with “Preliminary
Proceedings,” which require the President to seek to resolve the matter with the faculty member

in private. (A. at 1176-77.) If the matter is not resolved “by mutual consent” in Preliminary

- Proceedings then the President will formulate a statement describing the grounds for dismissal,

g



which moves the termination into the second step titled “Formal Proceedings.” (/d.) The Formal

Proceedings step states:
“The President will inform the tenured faculty member in writing of
* the dismissal and the grounds for it. The President will also advise
the tenured faculty member of the right to a hearing before a faculty
committee and will indicate the time and place of the hearing. In
fixing the time and place of the hearing, the President will allow
sufficient time for the tenured faculty member to prepare a defense.
The President will inform the tenured faculty member of the °
procedural standards set forth here. '
The tenured faculty member will reply in writing to the President
stating whether a hearing is desired, and the reply shall be not less
than two weeks before the date set for the hearing.”
(Id.) (emphasis added). The purpose of this hearing is to give the tenured faculty member an
opportunity to defend against the grounds for dismissal. (/d) The Manual’s section titled
“Hearing Committee” sets forth detailed procedures for the hearing on termination including that
the hearing committee is made up of only faculty peers and that the burden of proving the grounds
for dismissal will be on the President. (/d.) The Manual then provides that either the President or
the tenured faculty member may appeal the Hearing Committee’s decision directly to Erskine’s
Board of Trustees and may be represented by counsel in that appeal. (A. at 1177.)
III.  Procedures of Erskine’s Termination of Crenshaw’s Employment
1. Preliminary Proceedings
Norman wrote a letter to Crenshaw dated August 5, 2011 to introduce the Preliminary
Proceedings. (A. at 636, 1216.) Norman then met with Crenshaw on Saturday, August 6, 2011 to
begin the Preliminary Proceedings and to resolve the matter with the intent to keep Crenshaw
employed. (A. at 405-06, 637, 646, 1010-1 1, 1216.) In the meeting on August 6, 2011, Norman

offered Crenshaw conditions, Consisting of three sets of apologies, which if met would allow him

to remain employed. (A at 390-92, 404.) During the meeting Crenshaw called Norman names,



threatened a lawsuit, and acted aggressively'toward Norman. (A.at 389‘-90, 392, 394-95, 640-41.)
Crenshaw told Norman: he would “rip you to shreds in the blog;” .“[y]ou are president Icarus to
me, and you’re going to be burned out of the sky. Ilook forward to seeing that. I really do, because
you are a despicable person;” and “you’re a son of a bitch,” among other names and insults. (A.
at 1057-59, 1061.) Despite Crenshaw’s conduct in the méeting, Crenshaw admitted that Norman
maintained his composure and treated Crenshaw with dignity and respect. (A. ati 395-396.)

At the end of the meeﬁng Crenshaw proposed “Why don’t you buy me off? I'm sure I
could sell out. All you’ve got to do is offer me a decent price.” (A. at 1048.) Crenshaw and
Norman then discussed a new option, severance pay in exchange for early retirement. (A. at 642,
1048-51.) Crenshaw and Norman agreed that Crenshaw would discﬁss the early retirement option
including the amount of severance with his Wife and make a decision about it by 5:00 PM on
Monday, August 8, 2011. (A. at 393-94, 1051-54, 1057.) Norman and Crenshaw were still in the
Preliminary Proceedings étage at the end of their discussion on Ailgﬁét 6, 2011. (A. at 643-44.)
The meeting ended with Crenshaw outlining his three options: (1) to agree ;co the apologies
requested by Norman for resolution by mutual consent; (2) to go to step two, i.e. “Formal

Proceedings” for termination where Norman would outline the grounds for termination; or (3) to

~ accept the early retirement offer. (A. at 1053.) Crenshaw stated “I’'m good with that. We’ll do

one of those three.” (Id.)

On,August 8, just before the agreed-upon 5:00 PM deadline for Crenshaw to decide on the
early retirement option he informed Norman that he and his attorney weré willing to discuss the
issue of his early retirement. (A. lat 645-46, 1246.) Norman was unsure whether this response was
a yes or no but treated it as acceptance of the early retirement offer.‘ (A. at 646.) On August 8,

Norman responded that he would draft an agreement for the early retirement and a draft

10
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announcement for Crenshaw’s approval to prompt a commitment from Crenshaw if he was in fact

 serious about retiring. (A. at 646-48, 1246.)

The next day (August 9) Norman sent Crenshaw a draft agreemeﬁt for an early retirement
payment and on August 10 Norman sent Crenshaw a draft announcement of Crenshaw’s
retirement. (A. at 1246-47.) On August 10, Crenshaw responded that announcing his retirement
was pr‘emature because he was still considering the severance agreement which provided up to 21
days to consider. (A.at 1247.) The 21-day provision was reciuired in order to obtain a valid release
of a claim for age discrimination under the Age Discrimination in Employment Act of 1967. (A.
at 651.) On August 11, Norman responded that Crenshaw could indeed take the entire 21 day
period to consider the early retirement agreement. (A. at 652, 1248.) However, since Norman had -
already informed Crenshaw in the August 6 meeting that Crenshaw would not be teaching that
semester, he provided Crenshaw with an alternative announcement that Crenshaw would not be
teaching in the fall and that he and Norman were discussing his future with Erskine. (A. at 1045-
46, 1057-58, 1248-49.) Later on August 11, Crenshaw responded that he disagreed with his
removal from the classroom for the semester because, in part, Norman had only verbally informed
him of his removal from tile classroom. (A. at 1249.) Crenshaw’s response—"“[w]e are in the
early stage of negotiations. No decisions or commitments have been made”—cénﬁrmed that he
had not yet made a decision on the options he himself confirmed in the meeting on August 6, 2011.
(A. at 1249.) Norman responded on August 11 with written notice to C;enshaW that he would not
teach for the fall semester. (A. at 1250.) Crenshaw responded on Augusf 12 as follows: (1)
Crenshaw réquested that Norman provide him with notice on Erskine letterhead that he would not
teach in the fall; (2) Crenshaw requested that Norman provide Crenshaw with the Manual’s

procedures for Preliminary Proceedings; and (3) Crenshaw wrongly alleged that Norman had not

11
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~ cited any cause for Crenshaw’s removal from the classroom or any basis in policy allowing his

removal. (A. at 1250.)
o2 Formal Proceedings
By the time of his e-mail to Norman on August 12, 2011, Crenshaw still had not selected
any of the three options that he agreed to choose from by August 8, 2011. (A. at 653-54, 1053,
1250-51.) Norman’s efforts through communications with Crenshaw from August 8 to August 12
to prompt Crenshaw to choose one of the three options were unsuccessful. (A. at 653-54, 1072,
1251.) Because of Crenshaw’s failure to choose one of the agreed-upon options by the fourth day

after the agreed-upon deadline, Norman, on August 12, moved to formal proceedings and sent

‘Crenshaw a thorough statement of the grounds for his dismissal, as required by the procedure. (A.

at 653-54, 1365-73, 1251 .) Norman’s statement of grounds for dismissal responded to Crenshaw’s
requests and allegations made in his August 12 email to Norman. (A. at 1072-73.)

Both Norman’s cover e-mail to Crenshaw sending the grounds for dismissal, and the letter
stating the grounds for dismissal, informed Crenshaw that he had to request a hearing in order to
have the grounds for dismissal evaluated by his peers and gave him the deadline by which he must
request the hearing. (A. at 408-09, 1072-73, 1251.) Norman’s letter outlining the grounds for
dismissal stated:

“You have a right under College policy to a full hearing before a
faculty committee. Unless you waive your right to a hearing, it shall
be held on August 29® at 9 AM in the Chestnut Room. This
schedule is subject to adjustment upon reasonable request. As also
stated in the handbook, you will reply to this letter in writing stating,
whether this hearing is desired. This reply shall not be less than two
weeks before the date set for the hearing.”

(A. at 1073.) This language uses nearly identical language to the Faculty Manual regarding the

requirement that a hearing will be scheduled, but that the employee must reply to the President in

12
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writing stating whether the hearing is desired and that the reply must be at least two weeks prior
to the date set for hearing. (A. at 1177.) Norman also informed Crenshaw that the hearing date
could be adjusted upon Crenshaw’s reasonable request. (A. at 409, 654, 1073.) However,
Crenshaw never requested the hearing where his peers could determine whether Norman’s grounds
for terminating his employment would stand or whether instead, Crenshaw would remain
employed. (A. at 408,411, 669.) Crenshaw did not appear on the appointed date for the hearing.
(A. at 669.) Norman appeared on the appointed date and waited for three hours. Crenshaw never
arrived. (Id.)

While the Formal Proceedings were ongoing, the timeline for the offer of early retirement

was also running. The original 21 day consideration period expired on August 30, 2011, without -

- an-acceptance or rejection of the offer by Crenshaw. (A. at 669, 671, 1217-1218.) Norman

_extended Crenshaw’s time to respond to the early retirement offer by six days with a new deadline

of September 5, 2011, and communicated this to Crenshaw’s attorney. (A. at415, 669, 671, 1217.)
Crenshaw did not respond to the early retirement offer by September 5, 2011. (A. at 416, 669,
671.) After the extendéd deadline to accept the early retirement offer expired a second time, and
since Crenshaw had nof made a timely d‘emand for the hearing, Norman terminated Crenshaw’s
employment on September 7, 2011. (A. at 416, 670, 873.) There is no dispute that Crenshaw has
never requested a hearing up through today.

ARGUMENTS

L The Court of Appeals erred in finding that Crenshaw’s appellate argument that
Erskine breached the implied covenant of good faith and fair dealing was preserved.

The Court held that Crenshaw’s argument on appeal—that Erskine breached the covenant
of good faith and fair dealing—was properly preserved solely because Crenshaw’s attorney used

the phrase “it shows a lack of good faith” when opposing Erskine’s motion for directed verdict—

13
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a motion that Crenshaw won—at the close of evidence at trial. (A. at 1261 n. 4.) In so doing, the
Court of Appeals has set precedent contrary to long-established pﬁnciples of preservation for
V appeal.

A. The Court of Appeals erred in finding that Crenshaw’s implied covenant of
good faith and fair dealing argument, made in opposition to Erskine’s directed
verdict motion at the close of trial—which Crenshaw won—i.e. before
Crenshaw was the losing party or aggrieved party, and which was not renewed
after Crenshaw became the aggrieved and losing party, was sufficient to
preserve that argument for appeal.

“Only a party aggrieved by an order, judgment, sentence Qr'decision may appeal.” 201(b),
SCACR. “An aggrieved party is one who-is aggrieved by the judgment or decree when it operates
on his rights of property or bears directly on his interest . . . .” First Union Nat'l Bank v. Soden,
333 S.C. 554, 565, 511 S.E.2d 372, 378 (Ct. App. 1998) (citations omittéd).

“The losing party must first try to convince the lower court it. . . has
ruled wrongly and then, if that effort fails, convince the appellate
court that the lower court erred. This principle underlies the long-
established preservation requirement that the losing party generally
must both present his issues and arguments to the lower court and
obtain a ruling before an appellate court will review those issues and
arguments.”

- I'On, LL.C. v. Town of Mt. Pleasant, 338 S.C. 406, 422; 526 S.E.2d 716, 724 (2000) (emphasis

added) (citations omifted).
Crenshaw did not gain the right to appeal until the trial court’s order granting a new trial

after Erskine moved for JNOV or a new trial, i.e. when he became aggrieved by an order or

~'judgment and thus a “losing party.” However, Crenshaw made his only reference related to the

implied covénant of good faith and fair dealing in contract, and the only reference relied on by the
Court of Appeals to find preservation of that issue (see A. at 1261, n.-4), in Erskine’s directed

verdict motion, which'Crenshaw won. Crenshaw did not renew that argument in opposition to

~
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Erskine’s JNOV motion or in his Rule 59(e) motion. Therefore, when Crenshaw made the
argument he was neither the aggrieved, nor the losing, party.

Crenshaw did not raise the issue of breach of the implied duty of good faith and fair dealing

in any-argument in the JINOV stage, and therefore, the trial court.did not consider or rule updn that

. argument, as required.fOr preservation. Crenshaw did not make any mention of the implied duty

of good faith and fair dealing at the JNOV phase, which included: (1) Crenshaw’s response to
Erskine’s JN OV motion and in the alternative motion for a new trial (A. at 101-06); (2) the hearing
on Erskine’s INOV motion (A. at 813-820); and (3) Crenshaw’s motion to alter or amend the order
granting Erskine a new trial (A. at 110-12). The Subject Decision agrees with Erskine on this point
since it cites only his one mention of a “lack of good faith” in argument on Erskine’s directed
verdict motion as constituting the basis for his preservation of the argument. (A. at 1261, n. 4.)
However, since Crenshaw was not yet an aggrieved party at that thﬁe, and did not renew, even in
a conclusory fashion (_déspite that a conclusory fashion is insufficient) his argument regarding “a
lack of good faith” in any of the INOV proceedings, he did not preserve that argument for appeal.
" B. The Court of Appeals failed to apply established preservation rules because
Crenshaw’s implied covenant of good faith and fair dealing argument did not
meet the required specificity for the trial court to have considered it and the

trial court did not rule upon that issue.

The Subject Decision states, “[i]t is axiomatic that an issue cannot be raised for the first
time on appeal, but must have been raised to and ruled upon by the trial judge to be preserved for
appellate review.” (A. at 1259) (citing Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731,
733 (19.98)). “[A]n objection must be sufficiently specific to inform the trial court of the point
being urgeci by the objector.” Id. For an issue to be sufficiently specific it must be “sufficiently

clear to bring into focus the precise nature of the alleged error so that it can be reasonably

understood by the judge.” Herron v. Century BMW, 395 S.C. 461, 466, 719 S.E.2d 640, 642

15
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(2011) (citations omitted) (finding that the appellant’s citation to policy favoring arbitration was a
“general acknowledgment of a policy favoring arbitration [which] is a far cry from a specifically
articulated [Federal Arbitration Act] preemption argument”) id. at 468, 644.

Crenshaw’s attorney’s statement that “it shows a lack of good faith” is a far cry from a

- specifically articulated argument on the implied covenant of good faith and fair dealing. The “good

faith” statement is buried at the end of a lengthy directed verdict motion argument that did not
discuss a lack of good faith at all (other than Crenshaw’s attorney stating it in conclusory fashion)
and instead, and rightly, almost singularly focused on the dispositive issue to CrenshaW’s breach
of contract claim—whether Crenshaw complied with the one obligation he had under the
contractual procedure to request a hearing on the grounds of his termination. ‘The lengthy argument
on Erskine’s directed verdict motion included the trial court asking Crenshaw’s attorneys some
version of these questions related to this central issue: (1) whether Crenshaw was obligated to
request a hearing under the alleged policy; (2) whether Crenshaw in fact requested a hearing, which
Crenshaw’s attorney stipulated that he did not do (A. at 766); and (3) and if he tiid not request a
hearing how Crenshaw can avoid this breach of his own. The Court addressed these questiens
regarding Crenshaw’s own breach no fewer than 13 times during the directed verdict argument.
The trial judge took a lunch break during the argument over which he tasked Crenshaw’s attorney
with answering the question “. . . why wasn’t that [hearing] pursued [by Crenshaw] and if not is
that a waiver.” (A. at 759-60.) After the lunch break, the trial cotlrt asked these questions of

Crenshaw several times, and near the end of the lengthy hearing, the trial court asked, “Y’all were

- alleging that the college was not following the terms of their obligations under the faculty manual.

That has been y’all’s case. Why do they have to follow it and in this one sentence clearly was not

followed [by Crenshaw]. Why does that, how you get over that?” (A. at 764.) Crenshaw’s
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_ attorney responded with the same arguments already made multiple times during the directed

verdict hearing, which were: (1) that the requirement that Crenshaw request the hearing was
unclear; ‘(2) they were in two stages of the dismissal process‘ at the same time; (3) the obligation
that Crenshaw request a he_ariﬁg was not reasonable becausel he was rushed to decide whether to
request the hearing; (4) Crenshan was terminated, and then finally (5) “And so, it shows a lack of
good faith, the fact that they are jumbliﬁg these stages and givé him two days to respond or three,
I guess, less than three days, weekend days.” (A. at 750-765.) Although the directed verdict
arguments continued after that, Crenshaw' did not use the term “good faith” or “bad faith” or any
other term that might impvlicate the implied covenant of good faith and fair dealing, before, or after
this one mention at the end of the long argument. (A. at 765-767.) _

Crenshéw’s addition of the phrase “lack of good faith” to describe the same arguments he
had made several times already without using that term, and in response to repeated questions by

AN

the trial court, and the timing of that phrase near the end of a lengthy argument in which the trial

~ court noted its “concern” over Crenshaw’s failure to request a hearing (A. at 759), was not

sufficiently clear to bring into focus for the trial court that he was arguing a breach of the implied
covenant of good faith and fair dealing. As further proof of the lack of clarity, the trial court did
not acknowledge, much less address, the argument during Erskine’s directed verdict motion or any
time thereafter.‘ This was not an error by the trial court. Crenshaw simply never-made the argument
much less made it in a sufficient way for the trial court to rule upon it. Crenshaw’s off-handed
mention of a “lack of good faith” is not specific enough tb preserve that argument for appeal.

Even if Crenshaw’s mention of “a lack of good faith” is deemed to be specific enough, it

- was not preserved for appellate review because it was never ruléd upon by the trial court. The trial

court’s denial of Erskine’s directed verdict motion does not qualify as a ruling because it was a
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ruling in Crenshaw’s favor and leaves nothing for Crenshaw to appeal. The trial court made two

rulings after Crenshaw’s “lack of good faith” comment, both of which make plain that it never

addressed the issue, and Crenshaw did not ask the trial court to do so. The trial court’s first ruling
was an order granting Erskine a new trial on its motion for JNOV or in the alternative for a new
trial. In the hearing on Respondent’s INOV motion, Appellant did not make any mention of the
term “good faith” or any other argument remotely related to the implied covenant of good faith
and fair dealing in contract. (A. at 813-820.) In granting a new trial at that same hearing, the trial
court properly focused on the only breach of contract issue argued in the directed verdict and

INOV moﬁon, which was whether Appellant breached the alleged contract by not fulfilling his

obligation to request a hearing in writing. The trial judge stated:

“I reviewed my notes of the facts, both memoranda. And I'had very
concerns, I mean I talked to y’all in-chambers about my concern
about the lack of the hearing. The hearing was set, there was no, no
communication at all back to the college. The President even
testified that he went to the hearing location and sat there all
morning and nothing happened. And that, those facts were not
controverted in any way, they were consistent.” The statement for
grounds of dismissal was noticed to the employee of a hearing, let
us know back if a hearing is necessary, desired. No response at all.
No appearance at all. And I think that fact is missing. And I think
it is appropriate that I grant a new trial as requested.”

(A. at 818.) Crenshaw and Erskine both made Rule 59(¢), SCRCP motions as a resuit of this
ruling—Crenshaw’s requesting the trial court reinstate the jury verdict and Erskine’s for
clarification of whethef its INOV motion had been denied in order to preserve that issue .for appeal,
if necessary. (A.at 110-12, 113-15.) Neither party addressed the implied covenant of good faith

and fair dealing in their Rule 59(¢) motions, particularly Crenshaw, who did not even use a term

~ implying an argument on that issue, e.g. “good faith” or “bad faith,” etc. (A. at 110-12, 113-15.)

“[O]ur rules contemplate two basic situations in which a party
should consider filing a Rule 59(e) motion. A party may wish to file

18
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such a motion when she believes the court has misunderstood, failed

to fully consider, or perhaps failed to rule on an argument or issue,

and the party wishes for the court to reconsider or rule on it. A party

must file such a motion when an issue or argument has been raised,

but not ruled on, in order to preserve it for appellate review.”
Elam v. S.C. DOT, 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2604). Crenshaw’s Rule 59(¢) motion
was the proper time for Crenshaw to argue that the breach of implied covenant of good faith and
fair dealing was not considered by the trial court. By not raising it then, the Court’s second relevant
ruling, its order vacating its order for a new trial and granting JNOV to Erskine, did not rule upon
the implied covenant of good faith and fair dealing argument. Thérefore, there is no ruling from
the trial court on Crenshaw’s implied covenant of good faith and fair dealing argument and it was
error for the Court of Appeals to consider that argument since it was not properly preserved.

Moreover, Crenshaw’s failure to argue that the trial court should’hav_e ruled» on his implied

covenant of good faith and fair dealing argument in his Rule 59(6), SCRCP motion results in
waiver of that objection as not raised timely. (A. at 101-06.) Issues must be raised by objection
in a:tirhely manner and failure to timely object results in a waiver of the objection. State v. King,
334 S.C. 504, 510, 514 S.E.2d 578, 581 (1999).

C. The Court of Appeals failed to apply established preservation rules because
Crenshaw’s breach of the implied covenant of good faith and fair dealing
argument was not part of Crenshaw’s case, and instead was made for the first
time on appeal.

~“[A] party cannot, when a cause is brought up for appellate review, assume an attitude
inconsistent with or different from that taken by him at the trial, and [. . .] the parties are restricted
to the theory on which the cause was prosecuted or defended in the court below.” White v.
Livingston, 231 S.C. 301, 307, 98 S.E.2d 534, 537 (1957). The term “good faith”—much less a

direct reference to the principle of the implied covenant of good faith and fair dealing—does not

appear anywhere in Crenshaw’s Complaint. (A. at 17-34.) Crenshaw has identified only his one
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mention of a “lack of good faith” during Erskine’s difected verdict motion at the close of its case

at trial and the .Subject Decision relies only on this one mention té find the argument preserved.

(A. at 1261, n. 4.) The trial court did not instruct the jury on the implied covenant of good faith

and fair dealing and Crenshaw did not object to the lack of that inétruction. “(A. at 791-808.)

Crenshaw pled and triéd his case on various theories of how Erskine breéched the alleged contract,:

none of which were that its breach(es) violated the implied covenant of good faith and fair dealing.

He therefore cannot now argue that theory—much less hinge almost his entire appeal on it as he

does—and it was etror for the Court of Appéals to allow him to do so, and to decide the case on

such an argument.

IL. The Court of Appealé erred by holding that the legal issue of breach of contract was |
transformed to a question of fact by use of a special verdict form because this issue
was not preserved since Crenshaw did not present it on appeal.

The Su_bj ect Decision held that “[b]y submitting the special verdict form to the jury, without
objection, the parties agreed it was a question of fact as to whether the contract was breached.”
(A. at 1261.) This Court has held “that the Court of Appeals may not decide an issue neither
presented to the circuit court nor raised by proper exception on appeal.” Connolly v. People’s Life
Ins. Co., 299 S.C. 348,352, 384 S.E.2d 738, 740 (1989) (citations omitted). “The Court of Appeals
itself has recognized that issues either not raised to the trial court or by proper exception on appeal
present no question for appellate determination.” 1d.; ¢f. Jinks v. Richland ‘County, 355 S.C. 341,
345, 585 S.E.2d 281, 283, n. 3 (2003). On appeal, Crenshaw did not raise the issue of whether an
unobjecte.d-to si)ecial verdict form constitutes an agreement by thg parties that the legal issue of

breach of contract is thereby transformed into a question of fact. Therefore, this issue was not

before, and should not have been decided by, the Court of Appeals.
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The Subject Decision correctly states Crenshaw’s special verdict form argument as,
“Crenshaw asserts a jury verdict based on a special verdict form precludes a grant of INOV.” (A.
at 1259.) This was the éxtent of Crenshaw’s argument regarding the effect of the special verdict
form. The Court of Aﬁpeals correctly held that Crenshaw did not preserve his special verdict form
argument because he; did not assert it with enough specificity toithe trial coﬁrt and the trial court
did not rule upon it. Despite that the issue was unpreserved, the Court of Appeals went on to

correctly note that had Crenshaw’s argument been preserved it would be wrong since “our court

rules and case law do not provide that the use of a special verdict form precludes the grant of

INOV.” (A. at 1259.)

However, the Subject Decision finds that the trial court erred in granting Erskine JNOV
because “[b]y submitting the special verdict form to the jury, without objection, the parties agreed

it was a question of fact as to whether the contract was breached.” (A. at 1259.) Crenshaw did

" not make this argument. He argued only that use of the special verdict form in and of itself

precluded a later determination of breach of contract as a matter of law. Therefore, the Court of
Appeals’s holding that Erskine’s failure to object to the special verdict form converts breach of
contract—a matter of law—to a question of fact, is beyond the issue on appeal presented by
Crenshaw and thus, is error.

III.  Any finding that the Parties can transform a question of law into a question of fact by
agreement is reversible error.

- The Court of Appeals’s entire line of reasoning is based on an incorrect premise. Parties
cannot dictate to a court what is a question of fact or a question of law. The court’s obligation is
to apply the standards developed over centuries of jurisprudence. If there is no evidence a party

complied with his obligations under a contract he has failed to fulfill his part of the bargain.
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Herein, Crenshaw’s own testimony proved he failed to fulfill his part of the contract. The law

does not allow parties to agree otherwise.

The standard fbr granting the INOV was met. There was no evidence to support a finding
Crenshaw fulfilled his part of the contract. A judge may deny a directed verdict motion for many
reasons, even when a grant is warranted. The judge knows that, if necessary, the grant of a INOV
motion can be had after a jury verdict. Clearly, efficient exercise of judicial economy is a
consideration in some cases.

IV.  The Court of Appeals erred by contradicting its own holding in the Subject Decision,
and misapplying the law, when it found that the legal issue of breach of contract was
transformed to a question of fact by use of a special verdict form at trial.

The trial court was right to correct the jury’s vérdict and gfant JNOV because breach of
contract is a matter of law for the court to decide where, as here, the facts are not in dispute and

where there is no evidence that reasonably supports the jury’s finding. “[A]n action for breach of

contract is an action at law.” Williams v. Riedman, 339 S.C. 251, 259, 529 S.E.2d 28, 32 (Ct. App.

| 2000) (citing Leahy v. Starflo Cofp., 314 S.C. 546, 548,431 S.E.Zd 567,568 (1993). “In an action

at law, on appeal of a case tried by a jury, the jurisdiction of this Court extends merely to the
correction of errors of law, and a factual finding of the jury will not be disturbed unless a review

of the record discloses that there is no evidence which reasonably supports the jury’s findings.”

" Townes Assocs., Ltd. v. City of Greenville, 266 S.C. 81, 85, 221 S.E.2d 773, 775 (1976); conf.

Williams v. Riedman, 339 S.C. 251, 259, 529 S.E.2d 28, 32 (Ct. App. 2000) (citations omitted).
The Court of Appeals erred by holding that Erskine agreed that breach of contract was a

question of fact for the Jury to decide when it did not object to the special verdict form. This

holding is in direct conflict with the Subj ect Decision’s “Law/Analysis” Section I regarding the

verdict form. In that section, the Court of Appeals held,

22



L

"SR SO R SO s A Wy R SRS R "SUNE B WU R VS

(W D "R e WD L S

« .. our court rules and case law do not provide that the use of a
special verdict form precludes the grant of JNOV” citing to Rule
50(b), SCRCP (“Whenever a motion for a directed verdict made at
the close of all the evidence is denied or for any reason is not
granted, the court is deemed to have submitted the action to the jury
subject to a later determination of the legal question raised by the
motion. A party who has moved for a directed verdict may move to
have the verdict and any judgment entered thereon set aside and to
have judgment entered in accordance with his motion for a directed
verdict . ...”).
(A. at 1259.)

Thus, by the Court of Appeals’s own principled reasoning, use of a special verdict form
did not preclude Erskine from moving for INOV after its directed verdict motion was denied and

the case was submitted to the jury using a special verdict form. Such a holding would render Rule

50, SCRCP inoperable every time a special verdict form is used, which the Subject Decision stated . .

is not contemplated iﬁ “our court rules and case law.” (A. at 1259.)

Therefore, use of the special verdict form, does not infringe on the trial court’s right to
decide an action at law, as a matter of law, on a INOV motion. Furthermore, the trial court properly
granted Erskine’s INOV motion because there is no ¢vidence'which reasonably supported the
jury’s finding. Crenshaw’s uncontroverted testimony, as stipulated by his attorney, that he never
requested a hearing on the grounds for his termination as required by the alleged contract confirm
that the jury was wrong to find that Crenshaw did not breach the alleged contract, and therefore
that "the trial cdurt was right to overturn the verdict and grant the JNOV. (A. at 408, 411, 669,
766.) There being no error of law in the trial court’s INOV, there can be no reversal on appeal.

And, because the trial court properly found Crenshaw to have breached the alleged contract, the

- Court of Appeals’s speculations as to why the jury may have found that Erskine breached the

alleged contract are error.
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V. Assuming arguendo that Erskine breached the implied duty of good faith and fair
dealing as held by the Court of Appeals, that holding is error because it directly
_conflicts with the Supreme Court’s holding in Swinton Creek Nursery v. Edisto Farm

Credit, ACA.

The Court of Appeals erred by holding that even if Erskine breached the implied covenant
of good faith and fair dealing—which Erskine denies—that such breach is grounds for overturning
the trial court’s INOV. “There exists in every contract an implied covenant of good faith and fair
dealing. Adams v. G.J. Creel and Sons, Inc., 320 S.C. 274, 2’77, 465 S.E.2d 84, 85 (1995).
However, “the implied covenant of good faith and fair dealing is not an independent cause of
action separate from the claim for breach of contract.” RoTec Services, Inc. v. Encompass Services,
Inc., 359 S.C. 467, 473, 597 S.E.2d 881, 884 (Ct. App. 2004). Since the implied covenant of good
faith and fair dealing is nét independent of the breach of contract cause of action, it is “treated . . .
as merely another term of the contract at issue. . .” Id. And, as just another term of the contract,
even if Erskine breached the implied duty of good faith and fair dealing, that breach would not
excuse Crenshaw from meeting his obligations under the contract. Or, as this Court has said in
the exact situation presented in this case,

“[t]he Court of Appeals affirmed the trial court’s determination thét

Owner could not proceed on his implied covenant of good faith and

fair dealing claim because he was in default on the contract. See

Parks v. Lyons, 219 S.C. 40, 48, 64 S.E.2d 123, 126 (1951) (‘one

who seeks to recover damages for breach of a contract, to which he

was a party, must show that the contract has been performed on his

part, or at least that he was, at the appropriate time, able , ready, and

willing to perform it”). . . We conclude the Court of Appeals is

correct on this point.”
Swinton Creek Nursery v. Edisto Farm Credit, ACA, 334 S.C. 469, 487, 514 S.E.2d 126, 135
(1999). Put more succinctly, the Subject Decision’s holding that Erskine breached the implied

covenant of good faith and fair dealing has no impact on the outcome of Crenshaw’s appeal unless

it is first determined that Crenshaw did not breach the alleged contract by failing to request a
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hearing, which the Court of Appeals did not do. Instead, it correctly found that “Crenshaw did not
request a hearing.” (A. at 1257.) Indeed, Crenshaw himself admitted to not requesting the hearing
multipie times at trial, and his aﬁomey did the same during Erskine’s directed verdict motion at
the close of all evidence; “I agree there is no question that he didﬁ’t r_equeét it. . .”- (A.at408,411,
669, 766.) Therefore, the Court of Appeals’s holding that Crénshaw is not obligated on the
contract because of Erskine’s breach of the implied duty of good faith and fair dealing contradicts
this Court’s holding in Swinton Creek Nursery v. Edisto Farm Credit, ACA, 334 S.C. 469, 487,
514 S.E.2d 126, 135 (1999).

VI.  The Court of Appeals erred in holding that Erskine breached the implied duty of good
faith and fair dealing.

- The Subject Decision holds that Erskine breached the implied-covenant of good faith and
fair dealing in all seven ways alleged by Crenshaw, without further explanation. (A. at 1260.)

This holding is error because Erskine at all times acted reasonably in its dealings with Crenshaw,

specifically including its termination of his employment. The facts show that Erskine complied

with the procedures in the Faculty Manual for terminating a tenured faculty member and did so in
good faith, indeed giving Crenshaw every opportunity to avoid his employment being terminated.
VII. Because the Court of Appeals erred in holding that the use of the special verdict form
transformed the issue of breach of contract from a question of law to one of fact, its
speculation about what questions of fact the jury may have considered are
inapplicable and need not be addressed. However, to the extent these speculations
~ warrant consideration, the Court of Appeals erred both by applying these speculative
questions of fact to the JNOV standard and in its determination that based on these
questions of fact, Erskine could not meet the JNOV standard.
The fact that use of the special verdict form does not convert breach of contract from an
action at law to a question of fact for the jury to decide renders the portion of the Subject Decision

regarding what the jury might have decided about the contract inapplicable and should end the

inqﬁiry. (See A. at 1261.)
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However, to the extent these speculations about the jury’s considerations are applicable,
Erskine will address them in turn. The Court of Appéals erred in finding that the jury could have
found Crenshaw’s obligation to request a hearing in wriﬁng to be ambiguous, when that language
is plainly unambiguous. The Subject Decision found that Crenshaw’s one obligation under the
contract was ambiguous through its statement that “ [t]he jury as fact finders, could have found the
language in the Manual and letter were confusing as to whether Crenshaw was required to
specifically request or waive a hearing that had already been set.” The only document which
Crenshaw alleges creates a contract is the Manual, which states (A. at 29-32.),

“The President will inform the tenured faculty member in writing of

the dismissal and the grounds for it. The President will also advise

the tenured faculty member of the right to a hearing before a faculty .

committee and will indicate the time and place of the hearing. . . The

tenured faculty member will reply in writing to the President stating

whether a hearing is desired, and the reply shall be not less than two

weeks before the date set for the hearing.”
(A. at 1177.) This language is not ambiguous. It states that Crenshaw had a right to a hearing on
the grounds for his termination and that if he wanted the hearing he had to notify the President in
writing that he wanted the hearing. Having a right to a hearing and having to exercise that right in

order to use it do not conflict with one another and are not ambiguous.

Pursuant to the Manual, Norman notified Crenshaw that he had a right to a hearing, the

~ time and place for the hearing, and that Crenshaw must request the hearing in writing not less than

two weeks before the date sef.for the hearing. (A. at 408-09, 1073, 1251.) Norman’s letter restates
this procedure by saying that Crenshaw has the right to the hearing unless he waives it, i.e. he does
not request it. (A. at 1073.) This reference to a waiver does not make the requirement ambiguous.
If anything it helps to clarify that if Crenshaw did not request the hearing to which he was entitled,

in writing, then he was deemed to have waived his right to the hearing. This meaning is
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straightforward. Crenshaw was required to réquest a hearing in o'rder. to exerc_ise his right to it,
and if he did not, then he waived the hearing. The fact that the procedure requires the hearing be
scheduled has no effect on the right to the hearing and the requirement that Crenshaw request it.
He has a right to a hearing. It is scheduled for a date and time. Crenshaw must exercise his right
by telling the President in wr‘itihg that he wants the hearing. If he doesn’t, then thére is no hearing.
If he does, then the hearing takes place. Crenshaw failed to follow the simple procedure of

requesting a hearing and thereby waived his right to the hearing just as if he had waived his right

. to vote by not registering.

The Court of Appeals further erred in finding that the jury could have found that Crenshaw
did not breach his obligations to Erskine because the offer of early retirement was still pending
when the President sent Crenshaw his letter outlining the grounds for dismissal and still pending
(for one more day) on the date 6f the scheduled hearirig on Crenshéw’s dismissal. Crenshaw’s
only obligation under the alleged contraét was to reply to the Pfesi'dent in writing and request a
hearing. As discussed herein, Crenshaw and his attorney have admitted that he breached this
obligation. (A. at 408, 411, 669, 766.) Crenshaw and Norman agree}dA that Crenshaw would
choose one of the three options that they agreed to in their Au;gust 6" meeting by an August 8§
deadline. (A. at 1054, 1057.) The Subject Decision correctly points out that Crenshaw failed to
choose one of those options by the deadline he agreed to. (A. at 1256-1257.) Once Crenshaw
failed to meet that deadline the Informal Proceedings stage of the termiﬁation process ended and
Président Norman had every right to move into the Formal _P'rocgedings phase, which he did on
August 12, by sending Crenshaw the grounds for his dismissal. (A. at 653-54, 1072-80, 1251.)
The Faculty Manual does not specify the timing for moving from Informal Proceedings to Formal

Proceedings. (A. at 1176-77.) Norman did not move from Informal Proceedings to Formal
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Proceedings until four days after Crenshaw’s August 8 deadline to-seleet resolution by any of the
three informal conditions. (A. at 1251.) Crenshaw could have selected informal resolution by
early retirement and cont_inued to negotiate the terms of the agreement pfovided by Norman. But,
Crenshaw chose instead that he was rﬁerely “willing to discuss the issue of [his] early retirement.”
(A. at 1246.) Norman’s offer of an agreement outlining terms of Crenshaw’s early retirement did
not preclude the rest of the process from proceeding, which President Norman explained in essence
to Crenshaw in their email exchanges between August 8 and August 12. (A. at 1246-1251.)

The fact that the 21-day consideration period for the agreement on terms of Crenshaw’s
early retirement did ﬁot expire until one day after the scheduled hearing oﬁ the grounds for
dismissal is of no import. First, as just explained, Crenshaw had>al_ready failed to choose an option
for resolving the matter by the agreed-upon deadline, and the Informal Proceedings ended at that

time. Second, this finding ignores that the hearing was set “subject to adjustment upon reasonable

| request.” (A. at 865.) All Crenshaw had to do was request that the hearing be re-scheduled, which

he did not do, and the pending agreement on early retirement did not prevent him from doing that.
Third, this finding ignores that Norman extended Crenshaw’s time to consider the agreement by

six days (to September 5) and that Crenshaw still never responded to the offer, and that Norman

‘gave Crenshaw another two days after the deadline before terminating his employment on

September 7. (A. at 873, 1217-18.) Erskine’s early retirement agreement’s 21-day consideration
period does not excuse Crenshaw’s non-performance of his contractual obligation.

The Court of Appeals further erred by finding that a jury could have found that any breach
of the alleged contract by Crenshaw was immaterial because this issue wes not preserved.

Crenshaw never argued the immateriality of his breach and therefore that issue was not before the
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Court of Appeals. See Section Il supra. It was error to base any part of the Subject Decision on

this unpreserved issue that was not before the Court of Appeals.

CONCLUSION

The Subject Decision misses the mark on the central, and dispositive issue, in Crenshaw’s

appeal—whether the trial court properly granted INOV to Erskine because Crenshaw’s admitted

failure to meet his contractual obligation precluded him from enforcing the contract—by finding

unpreserved issues preserved and misapprehending the law and facts. Erskine asks this Honorable
Court to reverse the Subject Decision, and to reinstate and affirm the circuit court’s INOV in
Erskine’s favor.

Respectfully submitted,

March 4, 2019 6?% —

Thomas H/Keim, Jr.

L. Grant Zlose III
FORDHARRISON LLP

100 Dunbar Street, Suite 300
Spartanburg, SC 29306
Telephone:  (864) 699-1100
Facsimile: (864) 699-1101
Attorneys for Petitioners
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