THE STATE OF SOUTH CAROLINA
In the Court of Appeals
Case No. 2013-001295

APPEAL FROM OCONEE COUNTY
Hon. R. Lawton McIntosh, Circuit Court Judge

Randolph M. James, P.C., . ......... ... ... ... ... .. Appellant
a North Carolina Professional Corporation
v.
Oconee County, South Carolina, a political . . ........... Respondent

Subdivision of the State of South Carolina,
d/b/a Oconee County Regional Airport (KCEU)

RECORD ON APPEAL

Tracy L. Eggleston (SC Bar 1856)
Cozen O’Connor

One Wells Fargo Center, Suite 2100
301 South College Street

Charlotte, North Carolina 28202
Tel: (704) 376-3400

Attorney for Appellant

Michael B.T. Wilkes (SC Bar 6107)

C. Daniel Atkinson (SC Bar 72721)

Wilkes Law Firm, P.A.

127 Dunbar Street, Suite 200

Spartanburg, South Carolina 29306

Tel: (864)591-1113 E% AN WW“Q‘E

Attorneys for Respondent '
OCT 4 9 2013

S@ Court of Appeals



INDEX

-Page
Orders
Order Consolidating Defendant’s Motions to Dismiss dated
Novmber 2, 2012, ....ouiini e 3
Order Granting Defendant’s Motion to Dismiss dated
March 25, 2013......... e 4
Judgments
Judgment on Defendant’s Motion to Dismiss déted December
L1, 2002, e, 21
Judgment Dismissing Action dated March 25, 2013................ 23
Judgment Denying Plaintiff’s Motion for Reconsideration
dated May 7, 2013 .. oo, 25
Pleadings
Complaint for Damages dated March 30, 2012...................... 27
Summons dated April 2, 20120 44
Defendant’s Motion to Dismiss dated May 2, 2012................. 45
Affidavit of Service of Tony Finley related to Elizabeth Hulse
dated May 11,2012.................... P 49
Affidavit of Service of Tony F inley‘relat.ed to Reginald Dexter
dated May 11,2012......ccoiiiiiiiiiii e .. 51
Affidavit of Tony Finley dated August 28,2012.................... 53
Defendant’s Brief in Support of Motion to Dismiss dated
August 30,2012 60
First Amended Complaint for Damages dated )

September 5,2012.........c.cciiiiiiii e 134



Affidavit of Service of Tony Finley dated September 12, 2012...

Answer to Plaintiff’s Amended Complaint dated September
17,2012

Defendant’s Motion to Dismiss With Prejudice Pursuant to Rule
12(b)(6), SCRCP dated September 17,2012........................

Defendant’s Brief in Support of its Motion to Dismiss Pursuant
to Rule 12(b)(6), SCRCP dated November 1, 2012................

Motion for Reconsideration Pursuant to S.C.R.Civ.P. Rule 59(¢)
dated April 22,2013 ...

Memorandum in Support of Plaintiff’s Motion for
Reconsideration Pursuant to S.C.R.Civ.P. Rule 59(¢e) dated
April 22, 2013,
Notice of Appeal dated May 29,2013.............ccceiinininnn..
Transcripts

Transcript of Record on Defendant’s Motion to Dismiss

dated September 4,2012.........cooiiiiiiii
Witness Page
Glenn Breed

Direct Examination by Mr. Atkinson 21

Cross-Exmination by Mr. Asmer 24
Timothy Scott Moulder

Direct Examination by Mr. Atkinson 26

Cross-Exmination by Mr Asmer 30

Transcript of Record on Defendant’s Motion to Dismiss
With Prejudice dated December 11,2012...........................

Certificat of Counsel. ... e,



~3 =2
=S
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS. (7=
= 25
COUNTY OF OCONEE ) TENTHIUDICIALCIRCUIT  (,  o=&
T SIF
RANDOLPH M. JAMES, P.C., a North eom
Carolina Professional Corporation, B
= —
o [

Plaintiff,
ORDER CONSOLIDATING DEFENDANT'S

MOTIONS TO DISMISS

VS

County Aeronautics Commission CIVIL ACTION NO. 2012-CP-37-0319

and d/b/a Oconee County Regional

)

)

)

)

)

)

OCONEE COUNTY, d/b/a Oconee )
)

)

Airport (KCEU) )
)

)

Defendant.

This matter was heard on September 4, 2012, on Defendant's Motion to Dismiss the
Complaint of the Plaintiff for failure to comply with Rule 4(d)(6), SCRCP. The Defendant was
represented by its attorney, C. Daniel Atkinson, Esquire, and the Plaintiff by its attorney, Peter

F. Asmer, Ir., Esquire.

Prior to the court entering its formal order, the Plaintiff filed and served an Amended
Complaint on September 7, 2012. Thereafter, Defendant served its Motion to Dismiss, With
Prejudice, Pursuant to Rule 12(b)(6), SCRCP, which is scheduled for hearing on November 5,
2012, at 10:00 a.m., at the Common Pleas Non Jury Term of Court.

It is deemed that, in the interest of judicial economy, both of the present motions to
dismiss should be considered together for final disposition at the scheduled November 5, 2012,

hearing during the Common Pleas Non Jury Term of Court.

AND, IT IS SO ORDERED.

ALEXANDER S. MACAULAY, Judge

November 2, 2012
Walhalla, South Carolina
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Randolph M. James, P.C., a North Carolina
ORDER
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This matter is before the Court on the consolidated Motions of Defendant Oconee

County, a body politic and corporate, and a political subdivision of the State of South Carolina,

incorrectly identified by Plaintiff as “Oconee County, South Carolina, a political subdivision of
the State of South Carolina,” (hereinafter “Oconee™) to Dismiss the Complaint of Plaintiff
Randolph M. James, a North Carolina Professional Corpoxation (hereinafier “Plaintiff”’), due to
improper service pursuant to Rule 12(b)(5), SCRCP, and to Dismiss the Amended Complaint of
Plaintiff with Prejudice:, pursuant to Rule 12(b)(6), SCRCP. In its Rule 12(b)(5) Motion, Oconee
contends that Plaintiff failed to properly serve Oconee with the Summoﬁs and Complaint in this
matter, with (he first proper service on Oconee being service of the Amended Summons and
Amended Complaint on September 7, 2012. In it Rule 12(b)(6) Motion, Oconee contends that

Plaintiff failed to commence its action within the period allowed under S.C. Code Ann. §15-78-

110.



The Court conducted a hearing on this Motion on December 11, 2012. Attomey C.
Daniel Atkinson appeared for Oconee, while Attorney Peter Asmer appeared for Plaintiff. At the
December 11, 2012, heari‘ng, the Court considered briefs submitted by both Oconee and Plaintiff,
Affidavits of .Scrvice filed April 16, 2012 reflecting attempted service via certified mail upon
Elizabeth Hulse, T. Scott Moulder, and Reginald Dexter as well as three affidavits, related to
purported service, executed by process server Ton} Finley. The Court also considered a
transcript from a previous hearing on September 4, 2012, where Judge Alexander Macéulay
received live testimony from Oconee County. Administrator Scott Moulder, and Oconee Count}

Deputy Administrator Glenn Breed.
For the reasons set forth below, the Court finds that Oconee was first properly served

with process on September 7, 2012. Accordingly, Oconee’s Motion to Dismiss with Prejudice,

pursuant to Rule 12(b)(6), SCRCP, is hereby GRANTED.
' " STANDARD OF REVIEW

In a civil action,

[tlhe plaintiff has the burden to establish that the court has personal
jurisdiction over the defendant. The plaintiff need only show
‘compliance with the rules. When the civil rules on service are
followed, there is a presumption of proper service. Rule 4, SCRCP,
[which sets for the rules for service of process upon defendants)
serves at least two purposes. It confers personal jurisdiction on the
court and assures the defendant of reasonable notice of the action.

Moore v. Simpson, 322 S.C. § !8, 523,473 S.E.2d 64, 66 (Ct. App. 1996). Without followizig the
rules of service set forth in Rule 4, SCRCP, the Court of Common Pleas does not obtain personal
jurisdiction over a defendant. |

A defendant is allowed to challenge the sufficiency 6f service of process through Rule

12(b)(S), SCRCP. Unisun Ins. v.:Hawkins, 342 S.C. 537, 541, 537 S.E.2d 559, 561 (Ct. App.



2000). Any motion must assert the defects in the purported service. A party must challenge the
sufficiency ‘of service of process at the outset of litigation, either by Motion to Dismiss or by
challenging the sufficiency of service of process in its responsive plqading. Rule 12(h), SCRCP.

“Quwtions' of fact arising on a motion to quash service of process for lack of jurisdiction
over the defendant are to be determined by the court [rather than by a jury]. The findings of the
circuit court on such issues are binding on the appellate court unless wholly uhsupported by the
evidence or manifestly influenced or controlied by error of law.” Brown v. Carolina Emergency
Physicians, P.A., 348 S.C. 569, 583, 560 S.E.2d 624, 631 (Ct. App. 2001) (internal citations
‘omitted). |
“[Rﬁle 12(b)(6)] permits a defendant to move for a judgment on the pleadings when the
defendant contends the complaintv fails to state facts sufficient to constitute a cause of action.”
Bradshaw v. Anderson County, 388 S.C. 257,262, 695 S.E.2d 842, 844 (2010) (internal citations
omitted). “The reviewing Court is required to construe the complaint in a light most favorable to
the nonmovant and determine if the facts alleged and the inferences reasonably deductible from
the pleadings would entitle the plaintiff to relief on any theory of the case.” _Ia'. (internal citations
omitted), A defendant may move for a dismissal pursuant to Rule 12(b)6), SCRCP, where
élaints brought are barred under an applicable Statute of Limitations. *See Spell v. South
Carolina Dep't of Highways and Pub. Transp., 292 S.C. 228, 355 S.E.2d 860 (1987) (affirming
Rule 12(b)(6) dismissal of claims against Highway Department where clairns were not brought
within statutory claims period). |

In this case, the Court is allowed to resolve all questions of fact related to service of

process, with no preference given to the non-moving party. Once the Court makes its



determination on service, it must view all remaining facts in the light most favorable to the non-
moving party.
FINDINGS OF RELEVANT FACT

Plaintiff Randolph M. fames,_ P.C. (“Plaintiff”), is a North Carolina professional
corporation acting as a law firm, with its principal place of business..in Wihston—Salem, North
Carolfna. (Amended Complaint, § 1.) Plaintiff owned a Piper aircraft, which allegedly struck a
deer while attempting to take off from Ocoﬁee County Regional Airport, on April 23, 2010.
(Amended Complaint, § 23 and ‘ﬂ 27.) Inits Amended Complaint, Plaintiff alleges that Oconee
acted negligently in failing to prevent deer from gaining access to the Oconee County Regional
Aiti)o'rt Runway.

Ocoﬁcc is a governmental subdivision of the State of South Carolina. (Amended
Complaint, 9 2.) Oconee owns and operates the Oconee Regional Airport. Oconee operates
under a Council-Adminivstrator form of government, and the Chief Administrative Officer of
Oconee i; the County Administrator. See Oconee County Code §2-2. Scott Moulder is the
present Oconee Coﬁnty Administrator. Glenn Breed serves as Deputy Administrator. ’ '

Oconee also has a Clerk of the County Council. See Oconee County Code §2-271.
Elizabeth Hulse presently serves as Oconee’s Clerk of County Council. The current chair of the
Cdunty Council is Joel Thrift. L

- As reflected in the Affidavits of Service filed on April 16, 2012, Plaintiff attempted to

. serve Oconee by delivering suit papers via Certified Mail to Elizabeth Hulse, Scott Moulder and
Reginald Dexter . On or around May 2, 2012, Oconee filed its Rule 12(b)(5), SCRCP, Motion to
Dismiss, based on improper service of process. In that Motion, Oconee explicitly stated that

“service of process {against Oconee] must have been made by personal service of a copy of the



complaint to the chief executive officer or clerk of Oconee County.” (See Oconee’s Motion to
Dismiss, p. 2.) After receipt of Oconee’s Motion to Dismiss, on or around May 11, 2012,
Process Server Tony Finley, acting on Plaintiff’s 5ehalf, personally delivered copies ‘of the
Summons and Complaint to Reginald Dexter, a member of the Oconee County Council. (See
anley’s Affidavit of Service of Reginald Dexter, filed May 18, 2A0]2). Mr. Finley also
attemi)ted to personally serve Elizabeth Hulse, but instead delivered the papers to Glenn Breed,
Deputy Administrator of Oconee. (See Finley’s Affidavit of Service of Elizabeth Hulse, filed
May 25, 2012). Finley never delivered the Summons and Complaint to Council Chair Joel Thrift.
Plaintiff never personally delivered copies of the Summons and Complaint to either County
Administrator Scott Moulder or to County Council Clerk Elizabeth Hulse. There is a clear error

~ in the August 28, 2012, affidavit executed by Finley, in that it states that Finley delivered suit
papers to the Oconee County Government offices on Confederate Memorial Day, a date on
which the offices were not open for business.

Mr. Finley avers that he attempted to personally serve the Summons and Complaint upon
Elizabeth Hulse at the Oconee County administrative offices, but upon arrival learned that she
was not present. (See, August 28, 2612, Affidavit of Tony Finley, §§ 7-8.) Mr. Finley claims that
Mr. Breed advised that he could accept service of the Summons and Complaint on Ms. Husle's
behalf. (Id.) On September 4, 2012 during his live testimony, Mr. Breed acknowledged that he
told Mr. Finley that he could accept the papers for Ms. Hulse, and that he did accept them;
however, he denied that Finley advised he was delivering suit papers, and Breed further denied
stating he could accept service of suit papers upon her behalf. Mr. Breed testified that he had no
authority to accept process on Oconee’s behalf.- Mr, Breed testified that he later hﬁnded the

papers to Elizabeth Hulse upon her return and that he is over the age of eighteen (18) years.



On September 4, 2012, Circuit Judge Alexander Macaulay conducted a hearing on
Oconee’s Rule 12(b)(5), SCRCP, Motion to Dismiss. After that hearing but prior{to Judge
Macaulay’s ruling on that Motion, Plaintiff filed an Amended Summons and Amended
Complaint with the Clerk of Court for Oconeé County on September 7, 2012. Plaintiff had the
Amended Summons and Amended Complaint personally delivered to Elizabeth Hulse on

-September 7, 2012. On September 21, 2012, Oconee filed its Motion to Dismiss with Prejudice,
pursuant to Rule 1A2(b)(6), SCRCP, based on application of S.C. Code Ann. §15-78-110. On
November 2, 2012, Judge Macaulay issued an Order Consolidating Oconee’s pending Motions to
Dismiss, for hearing at the next non-jury term. From that Order, the Court conducted a hearing
on the consolidated motions on December 11, 2012

CONCLUSIONS OF LAW

Prior to September 7, 2012, Plaintiff has failed to comply with the rules governing
service upon a county in its efforts to effect service upon Oconee. The first proper service upon
Oconee occurred on September 7, 2012, 157 days after Plaintiff first filed a Summons and
Complaint in this action on April 4, 2012. The final date for commencement of this civil action
was April 23, 2012, based on application of the two-year limitations period set forth in the South
Carolina Tort Claimé Act. Based on the date of the first proper service in this case, Plaintiff
failed to commence this action within the applicable limitations period; theiefore, the action is
subject to dismissal pursuant to Rule 12(b)(6), SCRCP, for failure to state a claim upon which
relief can be granted. |

1. Pursuant to S.C; Law, Oconee Is Not Subject to Service Via Certified Mail,

Based on the lahguage of Plaintiff’s Amended Complaint, Oconee is a political or

govemnmental subdivision of the State of South Carolina. (Amended Complaint, § 2.)



Accordingly, service on Oconee is governed by Rule 4(d)(6), SCRCP, which states service can
be effected upon a county “by delivering a copy of the summons and complaint to the chief
executive qfﬁcer or clerk thereof, or by serving the summons and complaint in the manner
prescribed by statute for the service of summons and complaint or any like process upon any
such defendant.” /d. (emphasis added). Oconee notified Plaintiff of the requirements for service
upon a county in its May 2, 2012, Métion to Dismiss. Neither Plaintiff nor Oconee have
identified any statutes which expand Océnee’s agents for service of process beyond those
identified in Rule 4(d)(6), SCRCP.

According to Rule 4(d)(8), SCRCP, service by certified mail is only available for use
against defendants within the categories of “individuals,” “minors, incompetents, and persons
confined,” and “corporations and partnerships.” Id. There is no provision for service upon a
county or governmental subdivision by certified mail. Accordingly, Plaintiff’s efforts to serve
Oconee through certified mail constitute insufficient service of process, and they also constitute a
failure to comply with the South Carolina Rules of Civivl Procedure governing serQice of process

on political subdivisions.
2. Prior to September 7, 2012, Plaintiff Failed to Effect Service Upon Any Person

Authorized to Receive Service On Behalf of Oconee.
After Oéonee objected to service upon Oconee via certified mail, Plaintiff attempted
personal service upon agents- authorized to recefve service on Oconee’s behalf, however,
Plaintiff did not properly serve any person‘authorized by law to receive service on Oconee’s
behalf prior to September 7, 2012. As stated by the plain language of Rule 4(d)(6), SCRCP,
Plaintiff could have served one of two people to effect service on Oconee: (1) the Clerk of the

Council, Elizabeth Hulse; or (2) Oconee’s chief executive officer, At the December 11, 2012,

10



hearing, counsel for Plaintiff conceded that Plaintiff never effected service on Oconee's chief

executive officer. Accordingly, the only remaining question is whether Plaintiff served Council

Clerk Elizabeth Hulse prior to September 7, 2012.

Plaintiff did not effect service on Elizabeth Hulse by delivering papers to Oconee’s
Deputy Administrator Glenn Breed. It is undisputed that Elizabeth Hulse is the Clerk of

Oconee’s County Council. Further, it is'undisputed that Plaintiff failed to effect service directly

and personally upon Elizabeth Hulse, prior to September 7, 2012.

At the December 11, 2012, hearing, Plaintiff contended that it served Elizabeth Hulse by
delivering a8 Summons and Complaint to Glenn Breed, 2 man who serves as Deputy County
Admim’strétor and works in the same office building as Ms. Hulse.

Rule 4(d)(6), SCRCP, which govemns service on counties and political subdivisions,
contains no pmvisiOns provision allowing for substitute service on a county employee working
in the same office building as the council clerk or the chief executive officer. Rule 4(d)(1) is the
provision of the Rules of Civil Procedure allowing service by delivery to someone else, and that.
rule, which governs servicé on individuals, requires delivery at the individual being served’s
‘fdwelling house or usual place of abode.” There is no provision for substitute service upon a
County, by delivery to someone other than the Clerk of the Council or the County’s Chief
Executive Officer. The only persons who can receive service for a County are the Chief
Executive Officer and the Clerk of the County Council. See Rule 4(d)(6), SCRCP.

Plaintiff contends, through its affidavit of service, that Glenn Breed was authorized to
accept service on Hulse’s behalf; however, this contention is not supported by South Carolina
law. In Roberson v. Southern Finanée of South Carolina, Inc., 365 S.C. 6, 615 S.E.2d 112

(2005), the Supreme Court of South Carolina addressed the authority of a non-registered, non-

! Breed is 2 Deputy Administrator; therefore, it is clear he is not the chief executive officer of Oconee.

11



designated agent to receive service on behalf of a corporation. In Roberson, the Court
considered the trial court’s denial of Southern’s motion to set aside default. Southerﬁ's Motion
to Set Aside Default was premised upon the aréument that Southern was not properly servéd
with the Summons and Complaint in the matter. The trial court ruled that Plaintiff properly

served Southem by certified mail, when the letter was accepted by Amy Jones Bair, a clerical

employee of Southem’s registered agent, Charles Brooks. Although Southem unarguably

authorized Brooks to accept process on its behalf, by listing him as the company’s registeréd
agent, Southern argued that Bair was not so authorized. Jd. at 9. The plaintiff argued that Bair
was authorized to accept service on behalf of Southern because Bair had accepted service on
behalf of Southern in other cases. /d, Essentially, the plaintfﬁ' argued that prior dealing cloaked
Bair with apparent authority to accept service on Southern’s behalf,

In evaluating Bair’s authority, the court noted “[a]n agent’s authority is composed of his
or her actual authority, whether express or implied, together with the apparent authority which
the principal by his or her conduct is precluded from denying.” /d. at 10. The Supreme Court
noted that Southern Finance never authorized Bair to accept service on its behalf. /d. at 1. As a
result Bair had no express authority. Furthermore, there wés no evidence that the plaintiff knew
that Bair had accepted service in the past. Therefore, the plaintiff could not claim that Bair was
impliedly authorized to accept service on Southern’s behalf. Accordingly, the Court found Bair

unauthorized to accept service on behalf of Southemn pursuant to Rule 4(d)(8), SCRCP, and held

the default judgment void. /d. at 11-12.
At the September 4, 2012, hearing on Oconee’s Rule 12(b)(5) Motion, Breed testified

that he has never knowingly accepted service on behalf of Oconee. Breed further testified that

the process server never identified himself as a process server, and the process served never

12



stated that he was attempting to serve Oconee with a Summons and Complaint. Both Moulder

and Breed testified that Breed was never authorized by Oconee to receive service of process for

Oconee.  Further, there is also no evidence that Oconee, the principal, ever made any

Tepresentation to any person or entity that Breed was authorized to accept service on Oconee’s
behalf. As aresult, the Roberson precedent is directly applicable.

The Court of Appeals also refused to allow for substitute service upon a corporate entity
in Moore v. Simpson, supra. In Moore, the Court of Appeals reviewed a trial court’s order
quashing service uplon a law firm, based on a finding that delivery tov a secretary within the firm
did ﬁot constitute valid service upon the law firm. In that case, tﬁcre was no Motion to Set Aside
Dcfaul;. The Motion considered was simply to dismiss for improper service of process, largely
because dismissal would render the plai;ltiﬁ's’ claims barred under the applicable Statute of
Limifations. In Moore, the Court of Appeals determined that “SCRCP 4(d)X1), like its federal
counterpart, Rule 4(d)(1) of the Federal Rules of Civil Procedure, provides for service upon an
agent only if authorized by appointment or by law.” Moore, supra, 322 S.C. at 523, 473 S.E.2d
at 66. Further, for a person to be deemed an entity’s agent for the purpose of recciviné service of
process, “[a]ctual appointment for the specific purpose of receiving process normally is expected
and the mere fact a person may be considered to act as defendant's agent for some purpose does
not necessarily mean that the person has authority to receive process.” ld. As w_ith any issue of
agency, a person’s status as an agent must be determined through manifestations of the principal,
rather than those of the purported agent. Accordingly, “[c]laims by one to possess authority to
receive process or actual acceptance of process [, where such claims are made,] by an alleged
agent will not necessarily bind the defendant. Rather there must be evidence the defendant

intended to confer such authority.” /d. at 523, 473 S.E.2d ﬁt 67. “Without specific authorization

13



to receive process, service is not effective when made upon an employee of the defendant, such
as a secretary.” /d. at 523-24, 473 S.E. at 67. In Moore, the Court of Appeals affirmed the trial
court’s ruling quashing service, where the process server delivered suit papers to a law firm
secretary, réther than to a member of the firm.

The Moore precedent is directly applicable to the present case. At the hearing, Glenn
Breed denied that he ever stated to the process server that he had authority to accept process on
Oconee’s behalf. Further, Breed denied that the process server made any representations that he
was attempting to effect service on Oconee. Even if the allegations of the process server’s
affidavit are all deemed true, there still is no basis for legal service. Plaintiff has pfovided no
evidence indicating that Oconee ever représented than Glenn Breed was authorized to receive
service of process on behalf of Oconee. As in Moore, even if Breed had previously received
deliveries for Ms. Hulse, such previous course of action is insufficient to make Breed a legal
agent for recéipt of process for Oconee.

Plaintiff has failed to provide any evidence, by aﬁidavit, brief or any citation of law, to
demonstrate that Mr. Breéd was authorized to accept service on Oconee’s behalf. Accordingly,
Plaintiff has failed to demonstrate that it complied with the service requirements for counties
under Rule 4, SCRCP, prior to the delivery of the Amended Summons and Amended Cdmplaiﬁt
to Elizabeth Hulse on September 7, 2012. .

At both the September 4 ahd December 11, 2012 hearings, Plaintiff argued alternatively
that when Mr. Breed agreed to accept the papers from Mr. Finley and give them to Ms. Hulse,
Mr. Brwd, who testified that he is over tl;e age of eighteen (18), became the agent for service of
process. Plaintiff argued that South Carolina does not require any speciﬁc words to be stated

when suit papers are delivered and further argued that Rule 4(c), SCRCP, allows service of

14



process to ‘be made by any person over the age of 18 who is not an attorney in or party to the
action. By agreeing to give the papers to Ms. Hulse, Plaintiff argues that Mr. Breed who is
neither an attorney in the action nor a party to it and who admitted he gave Ms. Hulse the papers
that same day, accomplished service of process within the statutory period. |

Essentially, Plaintiff argues that it is not required to comply with Rule 4’s service
requirements regarding service upon a County, provided that a wrongly-served County‘employeé
delivers papers to one of the County’s legal agents for service of process. ‘It is clear that Plaintiff
failed to comply with the rules of service for a county; therefore, Plaintiff does not receive any
presumption of proper service.. Were Plaintiff's position vis-a-vis Breed the actual law of South
Carolina, the Roberson and Moore cases would not remain good law, because delivery to a
secretary v;'ould ébnstitute good service, provided the secretary delivered papers to the principal.
The Rules of Civil Procedure clearly establish who can receive service for a County, and Mr.
Breed is not within any category that can receive service. Plaintiff's contention that subsequent
delivery constitutes service woul& render our service rules, which allow for substitute service
only when delivered to an individual defendant’s dwelling place, meaningless; therefore,

Plaintiff’s contention that Breed’s delivery of papers to Hulse constitutes service does not reflect

current South Carolina law on service of process.
Plaintiff's reliance on Mull v. Ridgeland Realty, LLC, 387 S.C. 489, 693 S.E.2d 27 (Ct.

"~ App. 2010), as well as Roche v. Young Brothers, Inc., 318 S.C. 207, 456 S.E.2d 897 (1995), is
misplaced. Both cases dealt with service of process upon corporate éntities by certified mail, as
allowed by Rule 4(d)(8), SCRCP. Both found service acceptable where the certified mailing was
mailed to the registered agex;t. In Mull, the pleadings were mailed to a registered agent at an

address other than that listed for the registered agent. In Roche, the docunients were received by

15



another company executive than the registered agent.? The key difference between Mull/Roche
and the case at bar is that in those cases, the plaintiffs complied with applicable rules for service
of process ~ the divergence from the rules related to who received the mail or where the agent
received the mail. By contrast, in this ca#e, Plaintiff failed to comply with the rules by failing to
effect service upon Oconee with the method specified in Rule 4(d)(6), SCRCP. As noted above,
Rule 4(d)(8), SCRCP, does not allow for service upon a county or governmental subdivision via
certified mail; therefore, the Mull/Roche precedents are not applicable to this case.

Plaintiff contends the errors in service are insignificant and insufficient to constitute
grounds for granting a Rule .l 2(b)(5) Motion, because Ocnnée received notice of suit within time
to answer thé Complaint. This ignores the precedent of Moore v. Simpson, supra. In Moore, the
defendant lawyer and firm received the pleadings, but not via proper service. The Court found
service inappropriate and quashed service. Plaintiff has failed to introduce any evidence
demonstrating that Oconee intended to grant Glenn Breed authority to accept service on

Oconee’s behalf. As a result, Plaintiff’s service on Mr. Breed fails to meet the requirements of
Rule 4(d)(6), SCRCP.
Through Roche, supra, and Moore, supra{South Carolina’s courts have clear] y stated that

a plaintiff only receives a presumption of proper process, where that plaintiff complies with the

rules for service of process upon a defendant. In this case, Plaintiff has failed to demonstrate that

- it complied with the rules of service for a county — Plaintiff never served the chief executive

office or Council Clerk of Oconee personally with process. Plaintiff has failed to prove that the

persons served were authorized to receive process on Oconee’s behalf; therefore, Plaintiff has

2 Had that officer reccived who received the certified mail received process through personal service, the
corporation would have been properly served, under Rule 4(d)(3)’s provision that a corporation or partnership can
be served by delivering a copy of the summons and complaint to an officer of the corporation.

16



failed to meet its burden of proving it properly served Oconee, sufficient to subject Oconee to the

personal jurisdiction of this Court.
Oconee concedes that Elizabeth Hulse was served with the Amended Summons and

Amended Complaint on September 7, 2012; however, this Court finds that there was no prOpér
service upon Oconeg prior to that date. ‘

3. Plaintiff Failed to Cbmmence This Action Within the Applicable Statute of

Limiations; Therefore, Plaintiffs Claims Are Subject to Dismissal for Failure to
State a Claim Upon Which Relief Can Be Granted.

At the December 11, 2012, hearing 6n the pending motions, Plaintiff conceded that its
claims against Oconee were govemned by the two-year limitations period set forth in S.C. Code
Ann, §15-78-1 lb. Based on application of the two-year limitations period, Plaintiff must have
commenced its action, as defined in Rule 3, SCRCP, and S.C. Code Ann. §15-3-20(A) by April
23, 2012, to comply with the applicable limitations period. Although Plaintiff first filed a
Summons and Complaint within the applicable limitations period, Plaintiff failed to commence
the actiqn within the applicable limitations period, because Plaintiff first properly served Oconee
with process 157 days after filing its Summons and Complaint.

Pursuant to S.C. Code Ann. §15-3-20(A>, “[clivil actions may only be commended within
the time periods prescriBed [within Title 15 of the S.C. Code] after the cause of action has .
accrued, eiccpt when, in special cases, a different limitation is prwcﬁbed-by statute.” S.C. Code
Ann. §15-3-20(A). Further, “a civil action is commenced when the summons and complaint are
file with the clerk of court if actual service is accomplished within one hundred twenty days
after filing.” S.C. Code Ann. §15-3-20(B) (emphasis added). As noted above, Plaintiff failed to

properly serve Oconee with a Summons and Complaint within 120 days of filing.
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Based on the plain language of the Amended Complaint, Oconee is a governmental
cnﬁty, and a political subdivision of the state of South Carolina. (Amended Complaint, §2.) In
the Amended Complaint, Plaintiff asserts two causes of action: (1) negligence, and 2)
negligence per se. Both causes of action constitute claims based in tort. Pursuant to S.C. Code
Ann. §15-78-20, political subdivisions of South Carolina “are only liable for torts within the
limitations of [the Tort Claims Act] and in accordance with the principles. established [therein].”
See S.C. Code Ann. §15-78-20. As Plaintiff conceded at the December 11, 2012, hearing, the
Tort Claims Act sets a two-year limitations period for claims. See S.C. Code Ann. §15-78-110.
Acmrdinély, Plaintiff must have commenced its acti‘on within two years of the Incident, which
occurred on April 23, 2010, to possess a claim upon which relief can be granted. The last day to
commence an action under the applicable limitations period was April 23, 2012.

South Carolina’s Supreme Court has reéently determined, by jointly interpreting Rule

3(a), SCRCP, and S.C. Code Ann. §15-3-20, that:

(1) an action is commenced upon filing the summons and
complaint, if service is made within the statute of limitations, and

(2) if filing but not service is accomplished within the statute of
limitations, then service must be made within 120 days of filing.
Mims v. Babcock Center, Inc., 732 S.E.2d 395, 397-98 (2012). In Mims, a defendant chailenge_d
the propriety of commencement of an action, where that defendant was first served with an
~ Amended Complaint one year afier the plaintiff filed the original comélaint. As in the case at
bar, the plaintiff never properly served the defendant with the original Complaint. The Supreme
Court found commencement to be acceptable, because service of the Amended C;)mplaint came
within the applicable limitations period. In the present case, unlike Mims, it is undeniable that

Plainfiﬂ’s service of the Amended Complaint occurred outside the two-year limitations period.
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Further, the evidence (and the time stamp) on the Amended Complaint clearly demonstrate that
the Amended Complaint was served 157 days after the April 4, 2012, date of original filing of
Plaintiff’s Complaint. Accordingly, the action was commenced on September 7, 2012.

At the December 11, 2012, hearing, Plaintiff argued that, based on Rule 15, SCRCP, it
had 120 days to serve Oconee from the date of filing the Amended Complaint. This contention
is clearly erroneous. Rule 15(c), SCRCP, states that an amended pleading relates back to the
date of the original pleading. Accordiﬁgly, the date of filing for the Amended Complaint is
treated as April 4, 2012. As npted above, Plaiptiff first properly served Oconee with process in
this case on September 7, 2012, which is 157 days after original filing, and outside the applicable
limitations period. The action was therefore not commenced within the applicable limitations
period. Plaintiff did not obtain an additional 120 days to serve Oconee, based on the amendment
of a pleading outside the applicable limitations period.

By failing to properly serve Oconee within the applicable limitations period or within 120
days of original filing, Plaintiff has failed to commence its civil action within the time set forth in
S.C. Code Ann, §15-78-110. Accordingly, Plaintiff cannot state a claim on which relief can be
granted, and Oconee is entitled to dismissal of Plaintiff’s claims pursuant to Rule 12(b)(6),
- SCRCP.

CONCLUSION

Under ARule 4(d)(.6), SCRCP, only.two people are authorized by law to receive _sérvice of
process on behalf of Oconee: (1) Oconee’s Chief Executive Officer; and (2) the Clerk of‘ the
Oconee County Council. Plaintiff has failed to serve either the Chief Executive Officer or the

Clerk of the County Council prior to September 7, 2012. Accordingly, Plaintiff failed to
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properly commence this action within the time period set forth in S.C. Code Ann. §15-78-110,

and Plaintiff’s claims against Oconee are therefore time-barred.
Oconee’s Motion to Dismiss with Prejudice, pursuant to Rule 12(b)(6), SCRCP, is hereby

GRANTED. This order constitutes a final judgment in this matter.

IT IS SO ORDERED.

e

Judge R. Lawton McIntosh
Restdent Judge
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STATE OF SOUTH CAROLINA ) | COURT OF COMMON PLEAS

)
COUNTY OF OCONEE ) TENTH JUDICIAL CIRCUIT
Randolph M. James, P.C., a North )
Carolina Professional Corporation, )
)
Plaintiff, )
) Civil Action File Number
Vs. )
| ) 2DI-CP3T. 310
Oconee County, d/b/a Oconee County ) =
Aeronautics Commission and d/b/a ) e
Oconee CountyRegional Airport ) 7 -
(KCEU), . ) I
Defendant. ) D
"

- COMPLAINT FOR DAMAGES — JURY TRIAL REQUESTED

Plaintiff Randolph M. James, P.C. (“James”) herewith makes its complaint of
the_: defendant Oconee County, South Carolina, d/b/a Oconee County Aeronautics
Commission and d/b/a Oconee County Regional Airport (“OCRA” or “KCEU”) as

follows, respectfully showing the Court:

Jurisdiction and Venue

1.
Plaintiff is a professional corporation organized and existing under the laws of
the State of North Carolina with its principal place of business located at 116 North

‘Spruce Street, Winston-Salem, North Carolina 27101.
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2.

Defe;ndant Oconee County is a political subdivision of the State of South
Carolina which, among other things, operates as a business the Oconee County
Regional Airport. Defendant Oconee County may be served by service of process
upon its chief executive, the Hon. Joel Thrift, Chairman of the County Council, at
629 Seed Farm Road, Westnilinster,v South Carolina 29693 or upon the County
Council’s Clerk, the Hon. Elizabeth G'. Hulse, Oconee County Administrative
Offices, 415 South Pine Street, Walhalla, South Carolina 29691..

3.

Oconee County Aeronautics Commission is a commission elected by the Board
of Comrhissioners of Oconee County, South Carolina pursuant to Oconee County,
South Carolina Code of Ordinances Chapter 2, § 2-2.61' et. seq., for the purpoée of
operating, as a business and \as a proprietary commercial ﬁmcﬁon, the Oconee
County Regional Airport. (“OCRA™). |

4.
This Court has jurisdiction over this civil action as this matter involves an

‘amount in controversy in excess of the sum of $7,500.00.
5.
" Venue is proper for this action pursuant to S.C. Code Ann. § 15-78-100(b) in

that the tortious acts giving rise to plaintiff’s complaint occurred in Oconee
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County, South Carolina.

Predicate Facts

6.
At all times relevant to this civil action, plaintiff James was the registered

owner of an airplane manufactured by Piper Corporation, model PA-46-350P,
serial number 4636364, Federal Aviation Administration (FAA) Registration
- Number N-364ST. |

7.

At all times relevant to this civil action, defendant Oconee County, through the
Oconee County Aeronautics Commission (“OCAC”) operated the OCRA, FAA
identifier KCEU, as a public regional general aviation facility, selling airplane and
jet fuel, constructing hangars for the storage of air craft and generally providing the
types Qf services hormally provided by a ﬁxed base operator (“FBO”), including
construction and _m‘éintenance of facilities for the take-off and landing of aircraft,
such as runways. At all times relevant to this civil action, planes could and didA

land and take off, take on fuel, be serviced and otherwise use Oconee County’s

KCEU airport for general aviation purposes.
8.

At all times relgvant to this civil action, defendant Oconee County’s KCEU

was a general aviation facility included as part of the National Plan of Integrated
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Airport. Systems (NPIAS) of the Federal Aviation Administration (FAA) of the

United States government.

9.

At all times relevant to this civil action, Oconee County’s KCEU airport
engaged in proprietary functions associated with the airport operation, including

the sale of fuel to aircrafl, thus waiving any governmental immunity “as to its

operation.

10.

At all times relevant to this civil action and continuously since 1997, defendant

OCAC’s KCEU airport has been a'recipie'nt of grants from the FAA’s Airport

Impfovement Project (AIP).
1,

At all times relevant to this civil ;ction, defendant Oconee County’s KCEU
}airport, as a _recipient of FAA AIP (Airport Improvement Project) grants, was
contractually obligatea, pursuaﬂt td assurances imposed upon KCEU by 49 U.S.C.
§ 47107, to maintain its terminal airspace so as to protect againét airport hazards,
which term is deﬁned>Aby 49 U.S.C. § 47107 to include “a use of land near the

airport, that obstructs or otherwise is hazardous to the landing or taking off of

aircraft at or from the airport.”
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12.

Fulfillment of the assurances made by defendant Oconee County’s KCEU
airport in consideration of receipt of funds from AIP grants would require the
KCEU airport to assess and mitigate the hazard presented to aircraft using the
airport runways by deer.c'oming on to the airport’s runways, inc‘;luding runWay 7,
from adjacent land kniown to bé Habitat for deer and for which there was no fencing”
or other barrier to keep the déer off the runways. |

13,

At all times relevant to this civil action, Randolph M. James, the pilot of the -
Piper Mirage aircraft described in parag’réph 5, above, was duly licensed, trained
and certified for the operation of the aircraft and for landings and take-offs from |
general aviation fécilities such as the KCEU.

| | 14.

As of April 23, 2010, Oconee County’s KCEU airport had not conducted any
wildlife assessment of its facility, did not ha\;e aﬁy wildlife management plan in

force and effect for its runway or other facilities and had taken no action to erect

any barrier or fence to keep deer off the airport’s runways.

15.

As of April 23, 2010, the runway of defendant Oconee County’s KCEU airport

adjoined a portion of Clemson University’s protected forest, which forest was
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known by KCEU personnel to be inhabited by various types of wildlife, including

deer.

16.

As of April 23, 2010, there was no perimeter fence or other barrier to protect
the runways of defendant Oconee County’s KCEU airport from incursion of deer
or other wildlife from the immediately adjoining forest lands of Clemson
University.

17.

'Prior to April 23, 2010, in April of 2009, a collision occurred between a

landing aircraft carryiﬁg former Clemson head footbéll coach Tommy Bowden and
a deer on the runway, resulting in more than $70,000.00 damage to the aircraft.
18.

This aircraft / wildlife collision was not reported to the U.S. Department of

Transportation’s Federal Avi;dtion Administration.
19.

Defendant Oconee Céunty’s KCEU airport did not amend or enhance its
published warnings to users of its facilities regarding hazards presented'by wildlife
on or in the vicinity of its runways, despite this signiﬁcant aircraft / wildlife

~ collision at its facility in 2009.
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20.

Defendant Oconee County’s KCEU airport did not perform any wildlife hazard
assessment, implement any wildlife management plan or otherwise take any steps
to address or mitigate the wildlife hazard at its facility, despite this significant
aircraft / wildlife collision at its facility.

| 21.

Qn or about the 28" day of March, 2010, Kevin Short, the director/manager of
Oconeé County’s KCEU airport acknowledged the need for perimeter fencing for
the KCEU’s runway in an interview with a reporter for the‘ Anderson, South
Carolina Independent Maﬂ .

22,
On or about the 23" day of April, 2010, Randolph M. James, pilot of plaintiff’s

aircraft, purchased fuel from the Oconee Cbunty’s KCEU fuel facility, which is

operated as a proprietary function by the KCEU airport.

23.
Thereafter, on or about the 23" day of April 2010 at approximately 10:40 p.m.,

plaintiff’s aircraft, piloted by Randolph M. James, attempted to take off from

Oconee County’s KCEU airport.
24.

Pﬁor to take off at the KCEU airport, pilot James had investigated the warnings
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for wﬂdlife published by Oconee County’s KCEU airport for this airport, which
warnings made only general refereﬁce to the possibility of wildlife in the area of
the runway and did not‘disclose either the free access to the runway by deer and
other wildlife from the Clemson University forest or the occurrence of any prior
collision between aircraft and. wildlife at Oconee County’s KCEU airport.

25.

Had defendant Oconée County’s, in operation of its KCEU airport, properly
reported -priér aircraft / deer collisions and provi.ded full and appropriate warnings
concerning the potential for wildlife on the defendant’s KCEU runway, pilot James
could have taken additional precautions in making his departure at night from
KCEU, could have taken off at a different and earlier tim_e while lighting
conditions were be'tte; and otherwise have taken steps to avoid' colliding with a
herd of deer on the KCEU runway.

26.

After making his preparations for takeoff and committing the aircraft tb
takeoff, pilot James felt a collision with an object, later determined to be deer. The
split second prior to impact, pilot James observed one deer on KCEU’S runway 7,

immediately in front of N364ST’s spinning prop that made collision inevitable and

unavoidable by pilot James.
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27,

Plaintiff’s aircraft collided with the deer, killing them and sustaining
sigﬁiﬁcant damage to the aircraft resulting from the nose gear collapse caused by
striking one or more of the deer.

28.

The total damages sustained by plaintiff, including the cost of retﬁrning the
aircraft to an airworthy condition, plus other damages sustained as a result of the
collision was in excess of $311,000.00.

29.
Oconee County’s KCEU airport did not report the deer / aircraft collision that
occurred on April 23, 2010 to the FAA.
30.
- On January 30, 2011, an aircraft carrying a returning Clemson soccer coach
collided with a deer upon landing at Oconee County’s KCEU airport.
| 31.
This collision required repairs to the aircraft involved of approximately
$178,000.00.
32
‘ This aircraft / wildlife collision was not reported to the U.S. Department of

Transportation’s Federal Aviation Administration.
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First Claim for Relief — Neglisence

33.
Plaintiff re—aHeges and incorporates by reference the allegations contained in
paragraphs 1 through 32, above.
34.
Defendant Ocqnee County, by its operation of KCEU, owed duties to the
general aviation public? including plaintiff, which duties included:

a. the duty to use due care in the operation of KCEU to avoid
creation or maintenance of conditions that presented ‘.risks or
hazards to persons and aircraft using the KCEU facilities;

b. the duty to keep the KCEU runways clear and free of obstructions
so that landing or debarting pianes would not collide with objects,
obstructions or animals;

c. the duty to erect perimeter fences or other barriers to protect its
runways from the free and unhindered adcess of wildlife from
adjacent forest lands;

d. the duty to monitor runway conditions for deparﬁng and landing
aircraft once KCEU lAeamed of and experienced an aircraft /
wildlife collision resulting from the incursion ‘of deer from

adjacent forest lands onto the KCEU runway;
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e. the general duty to use due care and reasonable diligence to avoid
causing or permitting harm to bﬁsiness invitees using the KCEU
facilities; and

f. the duty to warn business invitees and users of the KCEU facility
of known risks and hazards that would not othérwise be known or

| appérent to Operatorsl of aircraft landing at or taking off from the
KCEU facilities. . |
| 35.

Defendant Oconee County, in its operation of the KCEU, bfeachcd these duties, in
* that:

| it failed to use dueAcare in the operation of the KCEU to avoid
creation or maintenance of condi.tions that presented risks or
hazards to persons and aircraft using the KCEU facilities;

‘b. it failed to keep the KCEU runways clear and free of obstructions

so that landing or departing planes would not collide with objects,

obstructions or animals;

it failed to erect perimeter fences or other barriers to protect its

runways from the free and unhindered access of wildlife from

adjacent forest lands;
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d. it failed to monitor runway conditions for landing aircraft once
KCEU learned of and experienced an aircraft / wildlife collision
resulting from the encroachment of deer from adjacent forest lands
onto the KCEU runway;

it failed to use due care and reasonable diligence to avoid causing
or permitting harm to business invitees using the KCEU faci litiés;
£ it failed to warn business invitees and users of the KCEU facility
of known risks and hazards that would not otherwi‘serbe known or
apparent to operators of aircraft landing at or taking off from the
KCEU facilities;

it failed to report prior collisions between aircraft and wildlife to
the Federal Aviation Administration of the U.S. Department of
Transportation; and

~h. it failed to post or make available adequate and realistic warnings

concerning the risks presented by wildlife to aircraft using the

KCEU facilities.
36.

As a direct and proximate result of the breaches of duty by Oconee County in

its operation of the KCEU, which breaches constituted negligence, plaintiff’s
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aircraft collided with multiple deer on the KCEU runway, éustaining damage in an

amount in excess of $311,000.00.

37.

Plaintiff is therefore entitled to have.and recover from the defendant Oconee
County its damages, subject to any applicable statutory cap, for the injury

proximately caused by the negligence of Oconee County in the operation of the

KCEU.

Second Claim for Relief — Negligence Per Se
38.

Plaintiff re-alleges and incorporates by reference the allegations contained in
paxﬁgraphs 1 through 32, above.

39.

As part of the National Plan of Integrated Airport Systems (NPIAS) of the
Federal Aviation Admnmstxatlon (FAA) of the United States government and as a
recipient of grants from the‘FAA’s Airport Improvement Project (AIP), defendant |
Oconee County’s KCEU airport was contractually and statutorily obligated;
pufsuant to assurances ifnposcd upon KCEU by 49 U.S.C. § 47107, to maintain its
terminal airspace so as to protect against airport hazards, which term is defined by
49 U.S.C. § 47107 to include “a use of land near the airport, that obstructs or

otherwise is hazardous to the landing or taking off of aircraft at or from the
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airport.”.
40.

At all times relevant to this civil action, defendant Oconee County’s KCEU
airport was aware of the risk and hazard presented by deer to landing and departing
aircfaft and was also aware of the duty impos_ed by 49 U.S.C. § 47107 to maintain
its terminal airspace so as to protect against airport hazards tb landing‘ ‘and
departing aircrafi.

| a1.

The statutory duties imposed upon Oconee County’s KCEU airport by 49

U.S.C. § 47107 were, among other things, intended to provide for the safety and

“protection of persons using such airports, because of the material risk of injury to

persons and property presented by potential collisions between aircraft and other

o?j ects, such as deer.
42,
Plaintiff Randolph M. Jémes, P.C., as owner of the aircraft at issue in this civil
action and as a user of defendant Oconee County’s KCEU airport, was and is a

member of the class of persons or entities intended to be protected by 49 U.S.C. §

47107.
43.

Deféndant Oconee County and its KCEU airport breached and failed to comply
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with 49 U.S.C. § 47107, in ﬂ1at Oconee County and/or KCEU did not conduct any
wildlife hazard assessment for its fécility, did not prepare or implement any
wildlife hazard management plan, and, at the time of the collision at issue in this
litigation, had suspended even the minimal level of laction it had previously taken
to abate deer hazards on its runways.
44,
Plaintiff Randolph M. James, P.C. has sustained damages as a direct and
__.._proximate result of defendant Oconee County’s KCEU vairport to comply with 49
U.S.C. § 47107.
| 45.

The failure to comply with 49 U.S.C. § 47107 constitutes negligence per se on

the part of defendant Oconee County and its KCEU airport.
| ‘46.

As a direct and proximate result of defe'ndant"s negligence per se, plaintiff’s
aircraft collided with multiple deer on the KCEU runway, susfaining damage in an
amount in excesé 0f$311,000.00.

47.

Plaintiff is therefore entitled to have and recover from the defendant Oconee

County its damages, subjept to any applicébl'e statutory cap, for the injury

proximately caused by the negligence per se of Oconee County in the operation of
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its KCEU airport.
WHEREFORE, having fully set forth its claims for relief, i)laintiff Randolph M.

James P.C. respectfully prays the Court:

1. that process issue for service upon the defendant;

2. that all costs of this action be taxed to the defendant; -

3. that it have and recover its damages as allowed by law from the

- defendant as compensation for the injury ‘prbximately céused by
the defendant’s negligence and negligence per se;
4. for trial by jury of all issues raised by this Complaint;
5. for prejudgment interest at the legal rate; and

6. for such other and further relief as the Court may deem just and

proper.

Respectfully submltted this SE =Y day of March, 2012. o
Peter F. Asmer Jr., ﬂ
S. C. Bar Number 64

Attorney for plaintiff

CozEN O’CONNOR

One Wachovia Center, Suite 2100
301 South College Street
Charlotte, North Carolina 28202
Tel: (704) 376-3400

Fax: (704) 335-9312

E-Mail: pasmer@cozen com
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Of Counsel:

Jefferson C. McConnaughey
COZEN O’CONNOR

SunTrust Plaza, Suite 2200

- 303 Peachtree Street NE
Atlanta, Georgia 30308

(404) 572-2000 ,

(404) 572-2199 (facsimile)

E-Mail: jmcconnaughey@cozen.com
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
' TENTH JUDICIAL DISTRICT

COUNTY OF OCONEE CaseNo.:_ 2012 - CP. 37- 319

RANDOLPH M. JAMES, P.C., a North
Carolina Professional Corporation, ‘

Plaintiff

SUMMONS

Vs.
(Jury Trial Demanded)

OCONEE COUNTY db/a OCONEE
COUNTY AERONAUTICS COMMISSION
and d/b/a OCONEE COUNTY REGIONAL
AIRPORT (KCEU),

Defendant.

vvvvvvvvvvvvvvvv

TO: The Defendant Above Named:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a copy
of which is hereby served upon you, and to serve a copy of your Answer to said Complaint upon
~ the subscriber at his office at 301 S. College Street, Suite 2100, Charlotte, North Carolina 28202
within thirty (30) days after service hereof, exclusive of the day of such service, and if you fail to

answer the Complaint within the time aforesaid, plaintiff will apply to the Court for the relief

demanded in the Complaint,

nd
Respectfully submitted, this the _( i \__day of April 2012.

/EN O’CONNOR
By:

Peter F. 6 Smer, Jr

SC Bar No.: 064

301 College Street, Suite 2100
Charlotte, North Carolina 28202
Tel: (704) 376-3400

Fax: (704) 334-3351

Email: pasmer@cozen.com
COUNSEL FOR PLAINTIFF
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. )
COUNTY OF OCONEE )
) C.A. No. 2012-CP-37-319
‘Randolph M. James, P.C., a North Carolma ) '

Professional Corporation,
MOTION TO DISMISS

Plaintiff,
v.

Oconee County, South Carolina, a political
subdivision of the State of_ South Carolina,
d/b/a Oconee County Regional Airport,

)
)
)
)
)
)
)
)
)
)
Defendant. )
)

Pursuant to Rule 12(b)(5), SCRCP, Defendant Oconee Couﬁty, South Carolina, a
political sﬁbdivision of the Stéte of South Carolina, d/b/a Oconee County Regional Airport
(“Oconee™) specially appears to move this Court for an order dismissing all claims asserted
against Oconee by Plaintiff in Plaintiff’s Complaint for Damages. Oconee requests Plaintiff’s
claims to be dismissed, because Plaintiff’s method of service of process fails to comply with the
requirements of Rule 4(d)(6), SCRCP, for a Governmental Subdivision, such as Oconee.

Oconee is é governmental subdivision of the State of South Carolina. Pursuant to Rule
4(d)(6), SCRCP, service must be made on such entities by “delivering a copy of the summons
and complaint to the chief executive officer or clerk thereof, or by serving the summons and
complaint in the manner prescribed by statute for the service of summons and complaint or any
like process upon such defendant.” Plaintiff did not effectuate personal service in the manner
prescribed, but by certified mail on April 9, 2012. Neither the Soﬁth Carolina Tort Claims Act
or Rule 4(d)(8), SCRCP, provides for service of process via certified mail on a Governmental

Subdivision such as Defendant. See S.C. Code Ann. §§ 15-78-10 et. seq. (1976). Rule 4(d)(8),
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SCRCP, specifically includes only defendants classed as Individuals and Corporations and
Partnerships as proper parties for service via certified mail. Defgndant is separately classed as a
Governmental Subdivision under Rule 4(d)(65 VSCRCP, therefore service of process must have
been made by personal service of a copy of the complaint to the chief executive officer or clerk
of Oconee County.

Plaintiff’s claims should be dismissed with prejudice pursuant to Rule 41(b), SCRCP.
Plaintiff’s Complaint is its third attempt to properly commence an action in this matter. Plaintiff
voluntarily dismissed its first action on June 30, 2011, in federal court. Plaintiff then re-filed in
federal court against a different named entity, buf one that was determined to be a subordinate
advisory board of Oconee. That second Complaint in federal court was dismissed for lack of
subject matter jurisdiction on No;'emb,er 28, 2011. Copies of these two 6rders are attached hereto
as Exhibits 1 and 2. Plaintiff’s repeated fai}ure to properly commence its action by failing to
adhere to South Carolina law and the SCRCP is proper grounds for dismissal with prejudice.
Plaintiff has been given an abundant opportunity to commence its suit in the proper forum in
compliance with the rules of court. Plaintiff’s failure to properly serve defendant suxpasse;s the
“limit beyond which the court should not allow a litigant to consume the time of the court aﬁd to
prolong unnecessarily time, effort, and costs to defending parties.” Georganne Apparel, Inc. v.
Todd, 303 S.C. 87,92, 399 S.E.2d 16, 19 (Ct. App. 1990).

This motion is based upon the pleadings in this case, Orders entered in companion cases,

South Carolina law, and any memorandum of authority to be submitted hereafter.

May2,2012 | By: C @wﬂp%\,— '

Michael B.T. Wilkes (S.C. Bar #6107)
mwilkes@wilkeslaw.com
C. Daniel Atkinson (S.C. Bar #72721)
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47

datkinson@wilkeslaw.com

WILKES LAW FIRM, P.A.
127 Dunbar Street, Suite 200
Spartanburg, SC 29306
Telephone 864.591.1113.
Facsimile 864.591.1767

ATTORNEYS FOR DEFENDANT
OCONEE COUNTY, SOUTH CAROLINA,
A POLITICAL SUBDIVISION OF THE
STATE OF SOUTH CAROLINA, D/B/A
OCONEE COUNTY REGIONAL
AIRPORT



I, the undersigned, hereby certify that I caused a true and correct copy of the foregoing

document to be served via U.S. Mail, postage prepaid upon the following counsel of record:

Peter Asmer, Esquire

Cozen O’Connor

301 South College Street, Suite 2100
Charlotte, NC 28202

Email; pasmer@cozen.com

2 204 | @K,—

D Daté ! ﬁogene Johpson
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STATE OF SOUTH CAROLINA,

)

. ) o
COUNTY OF _OCONEE By’
)

RANDOLPH M. JAMES, PC, a North ).
Carolina Professional Corporation o
Plamtlff(s) )
VS. ‘ )
)
OCONEE COUNTY d/b/a OCONEE )
COUNTY AERONAUTICS
COMMISSION and d/b/a OCONEE
COUNTY REGIONAL AIRPORT
(KCEU)

Defendant(s). )

R

YA Ay
Do .

IN THE COURT OF COMMON PLEAS
LD
" TENTH JUDICIAL CIRCUIT

~
VoL 35

AFFIDAVIT OF SERVICE

FILENO: 12-CP-37-319

7T>rt(7/ Fin /&%

PERSONALLY PREPARED BEFORE ME, the undersigned deponent, who being duly sworn

SUMMONS and COMPLAINT

in this action

says that (s)he served the

(Describe document(s) served)

on ELIZABETH HULSE, Clerk to Oconee County Council, by delivery to
(Name of party served)
ELIZABETH HULSE, Clerk to Oconee County Council personally;
BZ/ ﬂam; of pargy served)
\ ~ThY
ngf nn Bre ecl . mrE 2E sﬁ:ﬁthe Co-roprker of the party served,
(Name of person served) (Note relationship to party)
and a person of discretion residing at the residence of the party served,;
Elizabeth Hulse, the Clerk to Council  of Oconee County
: (Name of person served) (Title) (Name of corporate party served)
and leaving with [](him) [J(her) a copy at ' 415 S. Pine Street
(Street address)
in . Walhalla Oconee County, South Carolina,
~ (City or Town) County
on g 1 012 at f: Délrm\, o’clock

that deponent knows the person so served, and that deponent is not a party of this action, is not less

than eighteen (18) years of age and has no interest therein or connection therewith.

[] Unable to locate and serve the above process on the defendant after diligent efforts to do so.

The process is returned unexecuted.

Sworn to and Subscribed before me

this _4[_47{,

day of Mz » 20/2

ot Q Boprod

N A

Notary Public fér South Carolina

SCCA 402 (Revised 12/07)

Sigtlature of Dégonent

vvavv
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My Commission expires 5/ 02,/20,;2 a_ )

Entered in the Sheriff's Service Book on

Book — Page - Number
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STATE OF SOUTH CAROL..\A, )
) ) IN THE COURT OF COMMON P{,EASf‘-f=
COUNTY OF OCONEE ) T :
) . .
RANDOLPH M. JAMES, P.C, a ) TENTH JUDICIAL CIR-GUI’[-,""';:“;
North Carolina Professional T S0
Corporation .
Plaintiff(s) ) 7
Vs, ~ ) AFFIDAVIT OF SERVICE — T
, ) —
OCONEE COUNTY d/b/a oconee ) FILE NO: 12-CP-37-319
COunty Aeronautics Commission and
d/b/a Oconee County Regional Airport
(KCEU) - _ TTone, funlec
. Defendant(s). ) . / _ /

PERSONALLY PREPARED BEFORE ME, the undersigned deponent, who being duly swom
' in this action

says that (s)he served the Summons and Complaint
(Describe document(s) served}
on Reginald Dcxtcr, Chaimman, Oconee County Council, by delivery to
’ (Name of party served) .
Reginald Dexter, Chairman, Oconee County Council personally;
(Name of party served)
] , ' the of'the party served,
(Name of person served) (Note relationship to party)
and a person of discretion residing at the residence of the party served
J s the of
(Name of person served) (Title) (Name of corporate party served)
and leaving with [_J(him) [ j(her) a copy at " 124 S. Shore Drive
(Street address)
in Fair Play Oconee County, South Carolina,
(City or Town) County
e N 2012 a [R DD g o’clock

on
that deponent k{)ows the person so served, and that deponent Is not a party of this action, is not less

than eighteen (18) years of age and has no interest therein or connection therewith

D Unable to locate and serve the above process on the defendant after diligent efforts (o do so

The process is returned unexecuted.

Sworn to and Subscribed before me

this Z/—bé dayof}[z]ég ,
At O Focank

Notary Public féf South Carolina

20/2_

Sighature of Deponent

bt NN

SCCA 402 (Revised 12/07)
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/
My Commission expires . -?// 22 )
g 7

V Entered in the Sheriff's Service Book on

Book - Pagc o Number ——
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) IN THE TENTH JUDICIAL DISTRICT

COUNTY OF OCONEE )
_ CIVIL ACTION NO. 2012-CP-37-319

RANDOLPH M. JAMES, PC, a North
Carolina Professional Corporation

Plaintiff,

Vs,
AFFIDAVIT OF TONY FINLEY

OCONEE COUNTY d/b/a OCONEE
COUNTY AERONAUTICS COMMISSION
and d/b/a OCONEE COUNTY REGIONAL

AIRPORT (KCEU)

)

)

)

)

)

)

)

)

)

)

)

)

Defendant. )
)

1, Tony Finley, swear and depose the following:
I. The information which forms the basis of this Affidavit is personally known by

me to be true,

2,
Legal Services Jocated at 1754 Woodruff Road, Greenville, South Carolina

As an employee of Upstate Carolina Legal Services | serve as a process server

I am over eighteen (18) years of age and I am employed with Upstate Carolina

3.
serving legal documents primarily in the upstate of South Carolina including Oconee County

4. In regard to the above-captioned lawsuit, | was retained by the law firm of Cozen
O*Connor to serve the Summons and Complaint ﬁpon Mr. Reginald Dexter, the Chairman of the

Oconce County Counsel, and ‘upon Elizabeth Hulse, the Clerk to the Oconee County Counsel

5. I personally served Chairman Dexter with the Summons and Complaint on May
10, 2012 .at 12:20 p.m. at 124 S. Shore Drive, Fair Play, South Carolina, County of Oconee.

Auached hereto as Exhibit A is a true and comrect copy of the AfTidavii of Service, s:gned by me

stating that I personally served Chairman Dexter on May 11, 2012,

- 6. On May 10, 2012, ] traveled to the Oconee County administrative offices located
at 415 S. Pine Street, Walhalla, South Carolina, County of Oconee to serve Ms. Hulse
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R A Upon arriving at the adninistrative offices, I learned that Ms. Hulse was not
present. I explained to the personnel in the office that I was there o serve legal papers upon the

County and asked if anyone could accept service on Ms. Hulse’s _behalf

8. Mr. D. Glenn Breed, the Assistant Administrator for E&E Services in Oconee
County, advised that he worked Mth Ms. Hulse and could accépt service of the Summons and

Complaint on her behalf. Upon the representation of Mr. Breed, I served him with the Summons

~ and Complaint for the above-captioned lawsuit.
, 9. Attached hereto as Exhibit B is a true and correct copy of my Affidavit of Service
signed bjf me stating that I served Mr. Breed with the Summons and Complaint for Ms. Hulse on

May 10,2012 at 1:.05 p.m.

I‘URTHER, AFFIANT SAYETH NOT
IN WITNESS WHERE OF, I hereunto set my hand and seal th:s ZfZMAay of August

7&7\, 7J4_éq

Tony Finley ()

2012.

Subscribed and swom to before me
this 228 _ day of August 2012,

State of South Carolina

My Commission Expires
- August 17, 2018

Notary Public for ¥

My Commission Expires:
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STATE OF SOUTH CAROL..vA,
IN THE COURT OF COMMON PLEAS™,

TENTH JUDICIAL CIREUIT - -

<o

COUNTY OF OCONEE

n

)
)
)
)
)

RANDOLPH M. JAMES, P.C, a

North Carolina Professional
Corporation : e
Plaintiff(s) ) -
VvS. ) AFFIDAVIT OF SERVICE =
| ; . ol
OCONEE COUNTY d/b/a oconee ) FILE NO: 12-CP-37-319
COunty Aeronautics Commission and
d/b/a Oconee County Regional Airport
(KCEU) ’7—/7’/1,{/ /C; I le
. Defendant(s). ) 4 7 »
PERSONALLY PREPARED BEFOKRE ME, the undersigned deponent, who being duly sworn
in this action

says that (s)he served the Summons and Complaint
(Describe document(s) served)

Reginald Dexter, Chairman, Oconee County Council, by delivery to

on
(Name of party served)
Reginald Dexter, Chairman, Oconee County Council personally;
(Name of party served)
] , the of'the party served,
(Name of person served) (Note relationship to party)
and a person of discretion residing at the residence of the party served;
] R the of
(Name of person served) (Title) (Name of corporate party served)
and leaving with [_](him) [ J(her) a copy at 124 S. Shore Drive
. (Street address)
in Fair Play Oconee County, South Carolina,
(City or Town) County 4
on __FHae MNT™ Q015 a /3 A0 pm o’clock
that deponent is not a party of this action, is not Jess

that deponent kgjows the person so served, and
than eighteen (18) years of age and has no interest therein or connection therewith,

[] Unable to locate and serve the above process on the defendant after diligent efforts to do 50.

The process is retumed unexecuted.

Sworn to and Subscribed before me
2012

this ZAL,L day of .., ,

{
ﬁ’z /l ‘Zé?oéwé
Notary Public féf South Carolina

SCCA 402 (Revised 1 2/07) E X H I B I T A
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Sighature of Deponent

vv\_,\_,v




/
My Commission expires . , .,?// 22 )
7

Entered in the Sheriff’s Service Book on

Book - Page = — Number — '
—— e e i -_h‘\—____

EXHIBIT A
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STATE OF SOUTH CAROLINA, )
)riwo . IN THE COURT OF COMMON PLEAS

COUNTY OF OCONEE £y S

| L T ,
RANDOLPH M. JAMES, PC, a North ) TENTH JUDICIAL CIRCUIT
Carolina Professional Corporation c T A s

Plaintiff(s) )

Vs. ) AFFIDAVIT OF SERVICE

)
OCONEE COUNTY d/b/a OCONEE ) FILENO: 12-CP-37-319
COUNTY " AERONAUTICS ' '

COMMISSION and d/b/a OCONBE
COUNTY REGIONAL AIRPORT
76&(7/ fdﬂ_&%\

(KCEU)
Defendant(s). )
PERSONALLY PREPARED BEF ORE ME, the undersigned deponent, who being duly sworn
says that (s)he served the SUMMONS and COMPLAINT in this action
(Describe document(s) served)
on ELIZABETH HULSE, Clerk to Oconee County Council, by delivery to
. (Name of party served)
personally;

ELIZABETH HULSE, Clerk to Oconee County Council
j‘Nar_ng of served)
Sest 7.8 ’
> i Co “.'»waf)ée,r‘ of the party served,

L]
Mfﬂm \5'18 efj s EFEQEQIM'Q&IC
3 (Note relationship to party)

(Name of person served)
and a person of discretion residing at the residence of the party served;

the Clerk to Council of

Oconee County -

Elizabeth Hulse,
(Name of person served) (Title) (Name of corporate party served)
and leaving with [_](him) [CJther) a copy at _ 415 S. Pine Street
. (Street address)
in Walhalla Oconee County, South Carolina,
: (City or Town) County
on __ 9y, (™ Hp10 /!-'Ds/lnn«, __ o’clock

that deponent k?mws the person so served, and that deponent is not a party of this action, is not less
than eighteen (18) years of age and has no interest therein or connection therewith.

[_] Unable to locate and serve the above process on the defendant after diligent efforts to do so,

The process is returned unexecuted.

Sworn to and Subscribed before me )
s 20/2 )

)

)

this _ZL[/,__ day of 7}@7
) Sigflature of Dddonent

Notary Public 1 Sotth Carali o
SCCA 402 (Revised 12/07) E XHIT BI T B
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My Commission expires 5/»7—4202 a2 )

Entered in the Sheriff’s Service Book on

Book  —— Page —

EXHIBIT B
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the Affidavit of T ony Finley has been served this 29" day of
August, 2012, upon all counsel of record via electronic mail, and US Mail, postage pre-paid,

addressed to such counsel as follows:

% w
~ L2
=2 e
C. Daniel Atkinson, Esq. &S DT
datkinson@wilkeslaw.com &« = _}'f <
Wilkes Law Firm S-3
127 Dunbar Street, Suite 200 3 S 5'; i
Spartanburg, SC 29306 <3 m
Counsel for Defendant ~ o3 m 2
o —
o o

Y bl

Rachel K. Carmichael

Ps
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF OCONEE
C.A. No. 2012-CP-37-319
Randolph M. James, P.C., a North Carolina :

Professional Corporation,
DEFENDANT’S BRIEF IN SUPPORT OF

Plaintiff, MOTION TO DISMISS
V.

Oconee County, South Carolina, a political
subdivision of the State of South Carolina,
d/b/a Oconee County Regional Airport,

)
)
)
) .
)
)
)
)
)
)
)
)
)
)
)
Defendant. )
)

Defendant Oconee County, a body politic and corporate, and a political subdivision of the
State of South Carolina, incorrectly identified by Plaintitf as “Oconee County, South Carolina, a
political subdivision of the State of South Carolina,” (hereinafter “Oconee”) specially appears to
submit the following Brief in Support of Its Motion to Dismiss Plaintiff's Complaint, pursuant to
Rule 12(b)(5), SCRCP. |

RELEVANT FACTUAL BACKGROUND

Plaintiff Randolph M. James, P.C. (“Plaintiﬂ”); is a North Carolina professional
* corporation acting as a law firm, with its principal place of business in Winston-Salem, North
Carolina. Plaintiff owned a Piper aircraft, which allegedly struck a deer while attempting to take
off from Oconee County Regional Airport, on April 23, 2010. (Complaint, § 12 and §26.)

Oconee is a governmental subdivision of the State of South Carolina. (Complaint § 2.)

Oconee owns and operates the Oconee Regional Airport. Oconee operates under a Council-

Administrator form of government, and the Chief Administrativg Officer of Oconee is the
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County Administrator. See Oconee County Code §2-2.! Scott Moulder is the present Oconee

County Administrator.

Oconee also has a Clerk of the County Council. Oconee County Code §2-271. Elizabeth

Hulse presently serves as Oconee’s Clerk of County Council.
RELEVANT PROCEDURAL BACKGROUND

Plaintiff first attempted to initiate a t_:ivil action against Oconee by filing a Summons and
Comoplaint against “Oconee County, South Carolina d/b/a Oconee County Regional Airport” in
the U.S. District Court for the District of Sopth Carolina on May 27, 2011. (A copy of that
Suzﬁmons and Complaint is attached hereto as Exhibit B.) Plaintiff eventually voluntarily
withdrew that Summons and Complaint. Plaintiff then filed a sepond Summons and Complaint
against “Oconee County Aeronautics Commission d/b/a Oconee County Regional Airport
(KCEU),” on July 29, 2011. (A copy of the Summons and Complaint is attached hereto as
Exhibit C.) On September 22, 2011, Oconee County filed a Motion to Dismiss this Summons
and Complaint, pursuant to Fed. R. Civ. P. 12(b)(1), because the District Court lacked subject-
matter jurisdiction to adjudicate the matter. (A copy of the Motion is attached hereto as Exhibit
D.) On November 28, 2011,‘Judge Henry M. Herlong, Jr., issued an Order dismissing the
District Court action, finding that Oconee County was the proper Defendant, that Plaintiff's
claims were subject to the S.C. Tort Claims Act, and that the U.S. District Court had no subject-
matter jurisdiction to hear the claim. (A copy of the Order is attached hereto as Exhibit E.)

On April 4, 2012, Plaintiff filed the present action in the Court of Common Pleas for
Oconee County. Plaintiff initially attempted to effect service on Oconee by sending copies of the

Summons and Complaint to various people via certified mail. Oconee objected to the efforts at

! Pertinent pages of the Oconee County Code are attached hereto as Exhibit A.
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service by mail, by filing a Motion to Dismiss, pursuant to Rule 12(b)(5), SCRCP, on May 2,
2012.

After the Motion was filed, Plaintiff attempted to effect personal service. Plaintiff has
filed affidavits of Service on Reginald Dexter, Chair of Oconee County Council, and Glenn
Breed. In the affidavit of service, Process Server Tony Finley contended that Breed was a co-
worker of Elizabeth Hulse, and service upon Breed constituted valid substitute service upon
Hulse. (A copy of the affidavit purporting to reflect service on Hulse is attached hereto as
Exhibit F.) |

STANDARD OF REVIEW

In a civil action “{t)he plaintiff has the burden to establish that the court has personal
jurisdiction over the defendant. The plaintiff need only show compliance with the rules. When
the civil rules on service are followed, there is a presumption of proper service. Rule 4, SCRCP,
[which sets for the rules for service of process upon defendants] serves at least two purposes. It
confers personal jurisdiction on the court and assures the defendant of reasonable notice of the
action.” Moore v. Simpson, 322 S.C. 518, 523, 473 S.E2d 64, 66 (Ct. App. 1996). Without
following the rules of service set forth in Rule 4, SCRCP, the Court of Common Pleas dées not
obtain personal jurisdiction over a defendant.

A defendant is allowed to challenge the sufficiency of service of process ‘through Rule
12(b)(5), SCRCP. Unisun Ins. v. Hawkins, 342 S.C. 537, 541, 537 S.E.2d 559, 561 (Ct. App.
2000). »Any motion must assert the defects in the purported service. A party must challenge the
sufﬁciéncy of service of process at the outset of litigation, either by Motion to Dismiss or by

challenging the sufficiency of service of process in its responsive pleading. Rule 12(h), SCRCP.
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“Questions of fact arising on a motion to quash service of process for lack of Jjurisdiction
over the defendant are to be determined by the court [rather than by a jury]. The findings of the
circuit court on such issues are binding on the appellate court unlms wholly unsupported by the
ev1dence or manifestly influenced or controlled by error of law.” Brown v. Carolina Emergency
Physicians, P.A., 348 S.C. 569, 583, 560 S.E.2d 624, 631 (Ct. App. 2001) (internal citations
omitted).

LEGAL ANALYSIS

Plaintiff has failed to comply with the rules governing service upon a county in its efforts
to effect service ‘upon Oconee. Accordingly,. this Honorable Court does not have personal
jurisdiction over Oconee, and Plaintiff’s Complaint fs subject to dismissal pursuant to improper
service.

1. Pursuant to S.C. Law, Oconee Is Not Subject to Service Via Certified Mail.

Based on the language of Plaintiff’'s Complaint, Oconee is political or governmental
subdivision of the State of South Carolina. (Comi:laint, 92.) Accordingly, service on Oconee is
govemned by Rule 4(d)(6), SCRCP, wﬁich states service can be effected upon a county “by
delivering a copy of the summons and complaint to the chief executive officer or clerk thereof,
or by serving the summons and complaint in the manner prescribed by statute for the service of
summons angl complaint or any like process upon any such defendant.” 14, (emphasis'added).
According to Rule 4(d)(8), SCRCP, service by certified mail is only available for use against
defendants within the categories of “individuals,” “minors, incompetents, and pefsons conﬁned,”
and “corporations and partnerships.” There is no provision for service upon a county by certified

mail. Accérdingly, Plaintiff’s efforts to serve Oconee through certified mail constitute

insufficient service.
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2. Plaintiff Has Failed to Effect Service Upon Any Person Authorized to Receive

Service On Behalf of Oconee.

After Oconee objected to service upon Oconee via certified mail, Plaintiff attempted
personal service upon agents authorized to receive service on Oconee’s behalf, however,
Plaintiff has not properly served any person authorized to receive service on Oconee’s behalf.
As stated by the plain language of Rule 4(d)(6), SCRCP, Plaintiff could serve one of two people
to effect service on Oconee: (1) the Clgrk of the Council, Elizabeth Hulse; or (2) Oconee’s chief
executive officer, County Administrator Scott Moulder. Plaintiff has never personally served
Hulse or Moulder.

a. The County Administrator, and Not the Council Chair, Is the Chief
Executive Officer of Oconee. |

Through Ordinance 2003-07, which was enacted May 20, 2003, Oconee adopted the
Council-Administrator form of government. The elements of a Council-Administrator
government are set forth in the South Carolina Code. The County Administrator is “the
administrative head of the county government and [is] responsible for the administration of all
the departments of the county government which the council has the authority to control.” S.C.
Code Ann. §4-9-620. Under Oconee County Code §2-152, the powers and duties of the County'
Administrator are those set by S.C. Code Ann. § 4-9-620 et seg., as well as duties specified by
Oconee’s Council. Under the S.C. Code, these duties include serving as chief administrative
officer of county government, executing policies, directives and legislative actions of the
council, preparing budgets for council review and requiring reports from county departments and
agencies, supervising the expenditure of appropriated funds, preparing reports to the council on

finances and administrative activities of the county, administering county personnel policies,

64



being reSponSible for employment and discharge of county personnel, and performing other
duties as required by council. S.C. Code Ann. §4-9-630. In the context of a corporation, these
are the duties a President or CEO performs under the direction of a Board of Directors.

Under current county law setting forth provisions of administration of the county
government, Oconee’s Council has “operating authority only Mough its direction of the County
Administrator.” See Oconee Cbunty Code §2-3. The County Couﬁcil appoints the County
Administrator, who acts as the “chief administrative officer of the county.” Oconee County
Code §2-2. Under state law, couxlic'ﬂ members, including the chair, only deal with county
employees subject to supervision of the administrator, through said administrator. S.C. Code
Ann. §4-9-660. The council chair’s duties include presiding at council meetings and execution
of documents on behalf of the council, but only when authorized by the council. See Oconee
County Code §2-32. |

By delineation of duties, it is clear that the County Administrator, rather than the County
Council Chair, is the Chief Executive Officer of Oconee. Accordingly, service on the Council
Chair, rather than on the County Administrator, does not constitute service on Oconée’s Chief
Executive Ofﬁcér. Accordingly, service on the County Council Chair does not constitute

effective service on Oconee.

b. Plaintiff Did Not Effect Service on Elizabeth Hulse By Delivering Papers
to Glenn Breed.
Itis ﬁndisputed that Elizabeth Hulse is the Clerk of Oconee’s County Council. Further, it
is undisputed that Plaintiff failed to effect service directly and personally upon Elizabeth Hulse.
Plaintiff apparently contends that it served Elizabeth Hulse by delivering a Summons and

Complaint to Glenn Breed, a man who works in the same office building as Ms. Hulse. Rule
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4(d)(6), SCRCP, contains no provisions provision allowing for substitute service on someone
working in the same office. Rule 4(d)(1) is the only rule provision allowing s'ervice by delivery
to someone else, and that rule requires delivery at the person being served’s “dwelling house or
usual place of abode.” There is no provision for substitute service upon a County, by delivery to
someone other than the Clerk of the Council or the County’s Chief Executive Officer. The only
persons who can receive service for a County are the Chief Executive Officer and the Clerk of
the County Council. See Rule 4(d)(6), SCRCP.

Pl'aintiff apparently contends, through its affidavit of service, that Glenn Breed was
authorized to accept service on Hulse’s behalf; however, this contention is not supported by
South Carolina law. In Roberson v. Southern Finance of Soutfz Carolina, Inc., 365 S.C. 6, 615
S.E.2d 112 (2005), the Supreme Court of South Carolina addressed the authority of a non-
registered, non-designated agent to receive service on behalf of a corporation. In Roberson, the
Cou;t considered the trial court’s denial of Southemn’s motion to set aside default. Southern’s
Motion to Set Aside Default was premised upon the argument that Southern was hot properly
served with the Summons and Complaint in the matter. The trial court ruled that Plaintiff
properly served Southern by certified mail, when the letter was accepted by Amy Jones Bair, a
clerical employee of Southern’s registered agent, Charles Brooks. Although Southern
unarguably authorized Brooks to accept process on its behalf, by listing him as the company’s
registered agent, SouthemAargued that Bair was not so authorized. Id. at 9. The plaintiff argued -
that Bair was authorized to accept service on behalf of Southem because Bair had accepted
service on behalf of Southern in other cases. Id. Essentially, the plaintiff argued that prior

dealing cloaked Bair with apparent authority to accept service on Southemn’s behalf.
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In evaluating Bair’s authority, the court noted “[a]n agent’s authority is composed of his
or her actual authority, whether express or implied, together with the apparent authority which
the principal by his or her conduct is precluded from denying.” Id. at 10. The Court noted that
Southern Finance never authorized Bair to accept service on its behalf. Id. at 11. As a result Bair
had no express authority. Furthermore, there was no evidence that the plaintiff knew that Bair
had accepted service in the past. Therefore, the plaintiff could not claim that Bair was impliedly
authorized to accept service on Southemn’s behalf.. Accordingly, the Court found Bair
unauthdrized to accept service on behalf of Southern pursuant to Rule 4(d)(8), SCRCP, and held
the default judgment void. Id. at 11-12.

In the present matter, there is no evidence that Breed has ever accepted service on behalf
of Oconee, nor is there any evidepce that Breed knew that the process server was attempting to
serve Oconee in so delivering papers. There is also no evidence that Oconee, the principal, ever
made any represeﬁtation that Breed was authorized to accept service on Oconee’s behalf, As a
result, the Roberson precedent i.s directly applicable,

The Court of Appeals again refused to allow for substitute service upon a corporate entity
in Moore v. Simpson, suprc;. In Moore, the Court of Appeals reviewed a trial court’s order
quashing service upon a law firm, based on a finding that delivery to a secretary within the firm
did not constitute valid service upon the law firm. In that case, there was no Motion to Set Aside
Default. The Motion considered was simply to dismiss for improper service of process, largely
because dismissal would render the plaintiffs’ claims barred under the applicable Statute of
Limitations.? In Moore, the Court of Appeals ‘determined that “SCRCP 4(d)(1), like its federal

counterpart, Rule 4(d)(1) of the Federal Rules of Civil Procedure, provides for service upon an

2 Based on the two-year limitations period applied under the S.C. Tort Claims Act, Plaintiff's claims in this
action may also be barred under the applicable limitations period.
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agent only if authorized by appointment or by law. Moore, supra, 322 S.C. at 523, 473 S.E.2d at
66. Further, for a person to be deemed an entity’s agent for the purpose of receiving service of
process, “[a]étual appointment for the specific purpose of receiving process normally is expected
and the mere fact a person may be consi;iered to act as defendant's agent for some purpose does
not necessarily mean that the person has authority to receive process.” Id. As with any issue of
agency, a person’s status as an agent must be determined through manifestations of the principal,

rather than those of the purported agent. Accordingly, “[c]laims by one to possess authority to

receive process or actual acceptance of process [, where such claims are made,] by an alleged

'agcnt will not necessarily bind the defendant. Rather there must be evidence the defendant
intended to confer such authority.” Id. at 523, 473 S.E.Zd at 67. “Without specific authorization
to receive process, service is not effective when made upon an employee of the defendant, such
as a secretary.” Id. at 523-24, 473 S.E. at 67. In Moore, the Court of Appeals affirmed the trial
court"s ruling quashing service, where the process server delivered suit papers to a law firm
secretary, rather than to a member of the firm.

The Moore precedent is directly applicable to the present case. Oconee disputes that
Glenn Breed stated to the process server that he had authority to accept process on Oconee’s
behalf. Further, Oconee disputes that the process server macie any representations that he was
attempting to effect service on Oconee. In fact, the process server simply stated he had pdpexs
that needed to be given to Ms. Hulse. Even if the allegations of the process server’s affidavit are
all deemed trué, there still is no ﬁasis for legal service. Plaintiff has provided no evidence
(because there is no evidence) indicating that Oconee (or Moulder or Hulse) ever represented

than Glenn Breed was authorized to receive service of process on behalf of Oconee. As in
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Moore, even if Breed had previously réceived deliveries for Ms. Hulse, such previous course of
action is insufficient to make Breed a legal agent for receipt of process for Oconee.

Plaintiff has failed to provide any evidénce, by affidavit, brief or any citation of law, to
demonstrate that Mr. Breed was authoﬁzed to accept service on Oconee’s behalf. Accordingly,
Plaintiff has failed to demonstrate compliance with the service requirements for counties under
Rule 4, SCRCP. |

CONCLUSION

Despite repeated attempts, Plaintiff has failed to comply with ‘tl‘ne requifements for proper
service upon a ooﬁnty. Plaintiff has failed fo comply with these rules, even though they are
explicitly set forth in Rule 4, SCRCP.. Including the repeated efforts to assert a tort claiin against
Oconee in thé U.S. District Court, this constitutes the third time that Plaintiff has failed to
properly initiate a claim against Oconee. Mr. Moulder and Ms. Hulse work in their public
offices nearly every work day; so there is no evidence that Oconee Has attemptéd to avoid service
of process. Despite clear prOCedureé on propet service on counties and political subdivisions,
Plaintiff has failed to properly serve Oconee in the approximately 150 days that have elapsed
between Plaintiffs filing of the present' action and the hearing on O?:ohee’s Motion.

Accordingly, Oconee is entitled to dismissal of Plaintiff’s action due to improper service.

August 30, 2012 o By: C dﬂ/"‘ M"M"\

Michael B.T. Wilkes (S.C. Bar #6107)

mwilkes@wilkeslaw.com

C. Daniel Atkinson (S.C. Bar #72721)
datkinson@wilkeslaw.com

WILKES LAW FIRM, P.A.
127 Dunbar Street, Suite 200
Spartanburg, SC 29306
Telephone 864.591.1113
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Facsimile 864.591.1767

ATTORNEYS FOR DEFENDANT
OCONEE COUNTY, A BODY POLITIC
AND CORPORATE, AND A POLITICAL
SUBDIVISION OF THE STATE OF
SOUTH CAROLINA



I, the undersigned, hereby certify that I caused a true and correct copy of the foregoing
document to be served via U.S. Mail, postage prepaid, as well as via electronic mail upon the

following counsel of record:

Peter Asmer, Esquire

Cozen O’Connor

301 South College Street, Suite 2100
Charlotte, NC 28202

Email: pasmer@cozen.com

Ras e | S
Date Rogene Johnso
Paralegal
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EXHIBIT A



Municode Page 1 of 2

Oconee County, South Carolina, Code of Ordinances >> - CODE OF ORDINANCES >> Chapter 2 -
ADMINISTRATION >> ARTICLE L. - IN GENERAL >>

ARTICLE L - IN GENERAL

Sec. 2-1. - Effective date.

Sec. 2-2, - Form of government,
Sec. 2-3. - Operations managed by the county admipistrator,

ec. 2-4, - Operations_mana le coul fficials, -

Secs. 2-5—2-30. - Reserved.

Sec. 2-1. - Effective date.

This chapter shall take effect on January 1, 2005, or upon the vacancy of the office of the
chief administrative officer, whichever occurs first.

(Ord. No. 2003-07, ant. I, 6-20-2003)

Sec. 2-2. - Form of government.

The form of government for the county shall be the council-administrator form of government,
The county council shall consist of the five members elected from single member districts, the
boundaries of which shall be determined by the county council. The chief administrative officer of
the county shall be the county administrator, who shall be appointed by the county council in

accordance with this chapter. ’

(Ord. No. 2003-07, an. Hl, 5-20-2003)

Sec. 2-3. - Operations‘ managed by the county administrator.

The county council shall exercise its goveming responsibility and authority through officially
enacted ordinances, resolutions, policy statements and directives. The county council has operating
authority only through its direction of the county administrator. Except for purposes of inquiries and
official investigations, the council chair or council members shall not give direct orders either
publicly or privately to any elected county official or county employee, other than the county
administrator and the clerk of council.

(Ord. No. 2003-07, art. Vil § 7.1, 5-20-2003)

Sec. 2-4. - Operations managed by elected county officials.

Elected officials are responsible to the people for the performance of the duties prescribed by
state and local laws for their respective offices. Elected officials are responsible to the county

council as follows:

(1)  Elected county ofﬁcials are responsible to the council for the proper expenditure of
funds budgeted to their offices by the council.
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Municode Page | of 3

Oconee County, South Carolina, Code of Ordinances >> - CODE OF ORDINANCES >> Chapter 2 -
ADMINISTRATION >> ARTICLE II. - COUNTY COUNCIL >> DIVISION 1. - GENERALLY >>

DIVISION 1. - GENERALLY

Sec, 2-31. - Officers.

- -Se¢, 2-33. - Council vice-chair,
Sec. 2-34. - Quorum.
Sec. 2-35. - County departments.
. Sec. 2-36. - Council committees,
Secs. 2-37—2-60. - Reserved.

Sec. 2-31. - Officers.

The county council shall elect a counci! chair, a council vice-chair, a council chair pro tem
and such other officers from among its members as it may deem necessary for terms as hereinafter
set forth at the initial meeting of the county council in January of each year. Vacancles shall be filled
for the unexpired term of any office vacated in the same manner as for the initial selection of an
officer for that office. All elections shall be by majority vote of the quorum present. Officers may

succeed themselves.

(Ord. No. 2003-07, art. Ifl, § 3.1, 5-20-2003)

Sec. 2-32. - Council chair.

At the initial county council meeting in January of each year, the county council shall elect
one of its members to serve as council chair for a one-year term, or until a successor is elected and
qualified. The council chair shall preside at all regular and special meetings of the county council;
shall execute, on behalf of the county council, all ordinances, resolutions, directives, deeds, bonds,
contracts, and other official instruments or documents unless council specifically authorizes
execution by another county official; and shall have such other duties and perform such other
functions as are set forth in this chapter and as authorized or required by state law.

(Ord. No. 2003-07, art. Ifl, § 3.2, 5-20-2003)

Sec. 2-33. - Council vice-chair.

At the initial county council meeting in January of each year, the county council shall elect
one of its members to serve as council vice-chair for a one-year term. If the council chair shall be
temporarily absent or unable to serve, the council vice-chair shall serve as councii chair in his

stead.

(Ord. No. 2003-07, ant. Ill, § 3.3, 5-20-2003)

Sec. 2-34. - Quorum.
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Unless otherwise provided, three members of the council shall constitute a quorum of the
county council.

(Ord. No. 2003-07, art. IX, § 9.6, 5-20-2003)

Sec. 2-35. - County departments.

The county council shall establish, modify or discontinue such operating departments as
required by law or deemed necessary for the effective operation of county government. The county
administrater shall recommend changes to the organization, reporting structure and duties of each
department under county coundil jurisdiction as deemed appropriate, for consideration and approval

- of the county council. :

(Ord. No. 2003-07, art. V, 5-20-2003)

Sec. 2-36. - Council committees.

(a)  Standing committees.

(1) Names and responsibilities. The county council shall maintain five standing
committees. The county coundil shall deal with matters at the committee level prior o
its being brought to the full county councll if it is judged appropriate by the council
chair or by a majortity vote of council members. Each standing committee shall be
responsible for doing appropriate research and preparing informed recommendations
on specific matters that are assigned. The five standing committee names reflect their
general areas of jurisdiction:

Budget, finance and administration committee;

Transportation committee; o

Real estate, facilities and land management committee;

Law enforcement, public safety, health and welfare committee;

Pianning and economic development committee.’

(2)  Chair and membership. Each standing committee shall be chaired by a counil
member appointed in January by the council chair, with the approval of the council, to

a one-year term. Each council member, except the council chair who may choose to

chair a standing committee or not, shall be appointed to chair at least one standing

committee, and no councit member shall be appointed to chair more than two
standing committees. All coundil members shall be members of the budget, finance
and procurement committee. All other standing committees shali have two additional
council members appointed by the council chair-with the approval of the council. Each
standing committee shall, at its first meeting of the year, select one of its members
other than the committee chair as its vice-chair for the year. Standing committee
vacancies shall be filled in the same manner as the vacated position was originally

filled.

(3) Meetings. In standing committee meetings, a quorum shall consist of at least two
members of such committee being present, except in the case of the budget and
finance committee which shall require at least three members present to constitute a
quorum. Meetings shall be advertised and open to the public as provided by law. The
purpose of standing committee meetings is to address assigned matters to determine
facts and decide on appropriate recommendations to the county council.

0o op

(b)
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Other council committees. Other committees may be established as needed by the council
chair, with county council approval.
{Ord. No. 2003-07, art. VI, 5-20-2003; Ord. No. 2012-06, § 2, 4-3-2012)

Secs. 2-37—2-60. - Reserved.
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Oconee County, South Carolina, Code of Ordinances >> - CODE OF ORDINANCES >> Chapter2 -
ADMINISTRATION >> ARTICLE Ill. - OFFICERS AND EMPLOYEES >> DIVISION 2. - COUNTY
ADMINISTRATOR >>

DIVISION 2. - COUNTY ADMINISTRATOR
Sec. 2-151. - Position created.

ec. 2-182 - P s and duties.

Sec. 2-153. - interim administrator
Secs. 2-154—2-170, - Reserved

Sec. 2-151. - Position created.

The position of county administrator is hereby created. The county administrator shall be
appointed by and serve at the pleasure of the county council. The county administrator shall be the
chief administrative officer of the county, and shall be responsible to the county council for the
proper administration of all county affairs. The county council shall, on an annuat basis, set
performance objectives for the county administrator and shall annually review and rate job

performance with the county administrator.

(Ord. No. 2003-07, art. IV, § 4.1, 5-20-2003)

Sec. 2-152. - Powers and duties.

The county administrator shall have those powers and duties provided for in S.C. Code
1976, § 4-8-620 et seq. and shall have such other powers and duties as may be required by the

council.

{Ord. No. 2003-07, art. IV, § 4.2, 5-20-2003)

Sec. 2-153. - Interim administrator.

If the position of administrator becomes vacant, the county council shall appoint an interim
administrator to act in the absence of the administrator. The person appointed by the council shall
not be a member of the council. The terms of employment as interim administrator shall be
determined at the time of the appointment of the interim administrator.

{Ord. No. 2003-07, art. IV, § 4.3, 5-20-2003)

Secs. 2-154—2-170. - Reserved.
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Oconee County, South Carolina, Code of Ordinances >> - CODE OF ORDINANCES >> Chapter 2 -
ADMINISTRATION >> ARTICLE IIl. - OFFICERS AND EMPLOYEES >> DIVISION 3. - CLERK OF

COUNCIL >>

DIVISION 3. - CLERK OF COUNCIL

Sec 2-171. - Appointment; duties.
Secs, 2-172—2-190. - Reserved,

Sec. 2-171. - Appointment; duties.

The county council shall appoint a person, not a member of the county council, to serve as
clerk of councll at the pleasure of the county council. The clerk of council shall prepare the agenda
for county council meetings at the direction of the council chair and the county administrator; record
all proceedings of the county council; deliver copies of the minutes of each county council meeting
to all members prior to the next regular county council meeting; keep the minutes of all county
council committee meetings when requested by the chair of such committee; keep a register of all
proposed ordinances and resolutions, assigning them a number and arranging them in order of
introduction; compile, index, codify, and publish by title all ordinances adopted by the county

.council; serve as secretary of the county council in typing and preparation of reports,
recommendations, ordinances, resolutions, directives and correspondence; and such other duties
as may be determined by the council. The clerk of council will report to the council for the
performance of the duties of the office.

(Ord. No. 2003-07, art. Ilf, § 3.5, 5-20-2003)

Secs. 2-172—2-190. - Reserved.
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(2)  The work of elected officials, unless otherwise provided in this chapter, will be
coordinated with other county offices through the office of the county administrator,

(3 The county council may assign duties to an elected official in addition to those
prescribed by law only with the consent of the elected official and only if not prohibited
by state law. The county council may provide additional specified pay for such duties
when, in the opinion of the council, such pay is justified.

(Ord. No. 2003-07, art. VI, § 7.2, 5-20-2003)

Secs. 2-5—2-30. - Reserved.
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8:11-cv-01290-JMC  Date Filed 05/27/11  Entry Number 4 Page 1 of 2

/'\() 440 (Rev. 12409) Summons in a Civil Action .
UNITED STATES DISTRICT COURT
lor the
District of South. Carolina

Rendolph M. James, P.C., a North Carolina
Carolina Professional Corporation,

Pleimijf
v,

Ocones Geunty, South Carolina dble Qconse
County Regional Alrport

Defendant

)

)

) Civil Action No, 8:11-1290-JMC
)

)

)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s nume and adiress) Oconea Counly, South Caroling, a political subdivision of
the State of South Carolina, d/bfa Oconee County Regional Alrport

¢/o The Honorable Joel Thrift
Chgirman of the County.Council
629 Seed Farm Road .
Westminster, South Carolina 29693

- A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not.counting the day you received it) — or 60 days if you
wre.the United States or a United States agency, or an officer or employee of the United Statos described in Fed. R. Civ.
P. 12 (8)(2) or (3} — you must serve on the plaintiff an answer 1o.the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintif’s attorney,

whose.name and address ate:  Pater-F. Asmer, Jr.
: Cozan.O'Cannor

301°S. College Street, Steo, 2100
Charlotte, NC 28202

- 1€ yon fail 10 respond, judgment by default will be entered against you for tho relief demanded in the complaint.
You also must file your answer or motion with the coust.

CLERK OF CQURT

s/Angela Lewis, Deputy Clerk

Date: May 27, 2011
' Signature of Clerk or Deputy Clerk
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8:11-cv-01290-Jm<  Date Filed 05/27/11  Entry Number -  Page 2 of 2

AQ 440 (Rev. 1209) Susumeus in 2 Civil Action (Puge 2)

Civi} Action No.,

) PROOCF OF SERVICE
(This section should not be filed with the court unless required by Fed. R Civ. P. 4 (1))

This summons Tor tnamne of individual and title, if anyy

was received by me on /zare)
03 1 personally served the summons on the individugl ar (olace)
on (dare) . sor

03 Heft the summons at the individual’s residence or usuat place of abode with frame)
, & person of suitable age and discretion who resides there,

» and mailed a copy to the individual's last known address; or

on (dote)
3 1served the summons on fnae of individualy o e ywhois
desipnated by law to accept service of process on behalf of fnawe of orgrnization)
on (date} sor
0J Ireturned the summons unexecited because Vor
3 Other (specify:
My fees are $ for travel and § tor services, for a total of $ 0.00 .
I declare under penally of perjury that shis information is true.
Date: ___ . e et e et mere
Server’s signature

Prinicd natie aud iitle

Server v address

Additional information regarding attempted.service, etc:
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8:11-cv-01280-JN. . Date Filed 05/27/11  Entry Numbe. Page 1 of 15

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
ANDERSON DIVISION

Randolph M. James, P.C., a North
Carolina Professional Corporation,

Plaintiff,
Civil Action File Number

VS.

)
)
)
)
)
)
)
Oconee County, South Carolina, ).
a political subdivision of the State of )
South Carolina, d/b/a Oconee County )
Regional Airport, )
)
)

Defendant.

COMPLAINT FOR DAMAGES — JURY TRIAL REQUESTED

Plaintiff Randolph M. James, P.C. (“James™) herewith makes its complaint of
the defendant Oconee County, South Carolina, d/b/a Oconee County Regional
Airport (“OCRA” or “KCEU”) as follows, respectfully showing the Court:

Jurisdiction and Venue
1.
Plaintiff is a professional corporation organized and existing under the laws of

the State of North Carolina with its principal place of business located at 116 North

- i+.Spruce Street, Winston-Salem, North Carolina 27101..
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2.

Defendant Oconee County is a political subdivision of the State of South
Carolina which, among other things, operates as a business the Oconee County
Regional Airport. Defendant Oconee County may be served by service of process
upon its chief executive, the Hon. Joel Thrift, Chairman of the Couﬁty Council, at
629 Seed Farm Road, Westminster, South Carolina 29693 or upon the County
Council’s Cletk, the Hon. Elizabeth G.k,Hulse, Oconee County Administrative
Offices, 415 South Pine Street, Walhalla, South Carolina 29691.

3.

This Court has jurisdiction over this civil action pursuant to 28 U.S.C. §
1332(a)(1) as this matter is between citizens of different states and the amount in
controversy exceeds the sum of $75,000.00, exclusive of interest and costs.

4.

Venue is proper for this action pursuant to 28 U.S.C. § 1391(a)A in that the

events or omissions giving rise to the claims of this civil action occurred in the

district and division in which this action is brought and the defendant resides, for

“purposes of setvice of process, in the district and division in which this action is

brought.
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Predicate Facts

5.

At all times relevant to this civil action,Aplaintiﬁ' James was the registered
owner.of an airplane manufactured by Piper Corporation, model PA-46-3_50P,
serial number 4636364, Federal Aviation Administration (FAA) Registration
Number N-364ST. |

6.

At all times relevant to this civil action, defendant Oconee County operated the
OCRA, FAA identifier KCEU, as a publié regional general aviation facility,
including runways, at which facility planes could and did land and take off, take on
fuel, be serviced and.otherwise use KCEU for general aviation purposes.

7. |

At all times relevant to this civil action, defendant Oconee County’s KCEU
was a general aviation Afacility included as part of the National Plan of Integrated
Airport Systems (NPIAS) of the Federal Aviation Administration (FAA) of the
United States government.

8.

At all times relevant to this civil action and at least since 2008, defendant
~.w- «: -QOconee. County’s KCEU has been a recipient of grants from the FAA’s Airport

Improvement Project (AIP).
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9.

At a]l times relevant to this civil action, defendant Oconee County’s KCEU, as
part of the FAA’S NPIAS and a recipient of FAA AJP grants, was subject to the
wildlife hazard management provisions of Title 14 CFR 139337, as further
described in the FAA’s Advisory Circular 150/5200-33B published August 28,
2007. |

10.

At all times relevant to this civil action, defendant Oconee County’s KCEU
was required by the rules and regulations of the Federal Aviation Administration,
to conduct wildlife hazard assessments and to institute and maintain a wildlife
management plan for its runways to protect aircraft using KCEU from hazards and
collisions caused by wildlife on or in the vicinity of KCEU’s runways.

11.

At all times relevant to this civil action, Randolph M. James, the pilot of the
Piper Mirage aircraft described in paragraph 5, abové, was duly licensed, trained
and certified for the operation of the aircraft and for landings and take-offs from
general aviation facilities such as the KCEU.

12.
As of Aprl 23, 2010,.Oconee County’s OCRA did not have any wildlife

management plan in force and effect for its runway or other facilities.
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13.

As of Apﬁi 23,2010, the runway of defendant Oconee County’s KCEU airport
adjoined a portion of Clemson University’s protected forest, which forest was
inhabited by various types of wildlife, including deer.

14.

As of April 23, 2010, there was no petimeter fence or other barrier to protect
the runways of -defendant Oconee Coﬁnty’s KCEU airport from incursion of deer
or other wildlife from the immediately adjbining forest lands of Clemson
University.

15.

Prior to April 23, 2010, in April of 2009, a collision occurred between an
aircraft carrying former Clemson head football coach Tommy Bowden and a deer
while the aircraft was landing, resulting in more than $70,000.00 damage to the
aircraft. |

16.

This aircraft / wildlife collision was not reported to the U.S. Department of

Transportation’s Federal Aviation Adnﬁnistration.
17.
Defendam Oconee 'County’s KCEU airport did not amend or enhance its

_published warnings to users of its facilities regarding hazards presented by wildlife
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on or'in the vicinity of its runways, despife this significant aircraft / wildlife
collision at its facility in 2009.
18.

Defendant Oconee County’s KCEU airport did not perform any wildlife hazard
assessment, implement any wildlife management plan or otherwise take any steps
to address or mitigate the wildlife hazard at its facility, despite this significant
aircraft / wildlife collision at its facility.

19.

On or about the 28™ day of March, 2010, Kevin Short, the director of KCEU
acknowledged the need for perimeter fencing for the KCEU’s runway in an
iqterview with a reporter for the Anderson, South Carolina /ndependent Mail.

20.

On or about the 23™ day of April 2010 at approximately 10:40 p.m., plaintiff’s
aircraft, piloted by Randolph M. James, attempted to take off from defendant’s
KCEU airport.

| 21.

Prior to take off at the KCEU airport, pilot James had investigated the wamings
for wildlife published by Oconee County / KCEU for the airport, which warnings
made only general reference to the possibility of wildlife in the area of the runway

and did not disclose either the free access to the runway by deer and other wildlife
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from the Clemson University forest or the occurrence of any prior collision

between aircraft and wildlife at defendant’s KCEU airport.

22.

Had defendant Oconee County, in operation of its KCEU airport, properly
reported prior aircraft / deer collisions and provided full and appropriate warnings
concerning the potential for wildlife on the defeﬁdant’s KCEU runway, pilot James
could have taken additional precautions in makiﬁg his departure at night from
KCEU, could have taken off at a different and eérlier time while lighting
conditions were better and otherwise have takén steps to avoid colliding with a
herd of deer on the KCEU runway. |

23.

After making his preparations for takeoff and committing the aircraft to
takeoff, pilot James felt a collision with an object, later determined to be deer. The
split second prior tb impact, pilot James 6bserved one deer on KCEU’s runway 7,
immediately in front of N364ST’s spinning prop that made collision inevitable and
unavoidable by pilot James. |

24.

Plaintiff’s aircraft collided with the deer, killing them and sustaining

significant damage to the aircraft resulting from the nose gear collapse caused by

striking one or more of the deer.
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25.

The total damages sustained by plaintiff, including the cost of returning the
aircraft to an airworthy condition, plus other damages sustained as a result of the
collision was in excess of $311,000.00.

26.

Oconee County’s KCEU did not report the deer / aircraft collision that
occurred on April 23, 2010 to the FAA.

27.

On January 30, 2011, an aircraft carrying a returning Clemson soccer coach
collided with a deer upon landing at Oconee Coupty’s KCEU airport.

28.

This collision required repairs to the aircraft involved of approximately
$178,000.00.

29.

This aircraft / wildlife collision was not reported to the U.S. Department of
Transportation’s Federal Aviation Administration.

First Claim for Relief — Negligence

30.
Plaintiff re-alleges and incorporates by reference the allegations contained in

paragraphs 1 through 29, above.
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31.
Defendant Oconee County, by its operation of KCEU, owed duties to the
general aviation public, including plaintiff, which duties includéd:

a. the duty to use due care in the operation of KCEU to avoid
creation or maintenance of conditions that presented risks or
hazards to persons and aircraft using the KCEU facilitics;

b. the duty to keep the KCEU runways clear and free of obstructions
so that landing or departing planes would not collide with objects,
obstructions or animals;

c. the duty to erect perimeter fences or other barriers to prdtect its
runways from the free and unhindered access of wildlife from
adjacent forest lands;

d. the duty to monitor runway conditions for departing and landing
aircraft once KCEU learned of and experienced an aircraft /
wildlife collision resuiting from the incursion of deer from
adjacent forest lands onto the KCEU runway;

e. the general duty to use due care and reasonable diligence to avoid

causing or permitting harm to business invitees using the KCEU

facilities; and
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f. the duty to warn business invitees and users of the KCEU facility
of known risks and hazards that would not otherwise be known or
apparent to operators of aircraft landing at or taking off ﬁom the
KCEU facilities.

32.
Oconee County, in its operation of the KCEU, breached these duties, in that:

a. it failed to use due care in the operation of the KCEU to avoid
creation or maintenance of conditions that presented rsks or
hazards to persons and aircraft using the KCEU facilities;

b. it failed to keep the KCEU runways clear and Vfree of obstruc’;ions '
so that ianding or departing planes would not collide with objects,
obstructions or animals;

c. it failed to erect perimeter fences or other barriers to protect its
runways from the free and unhindered access of wildlife from
adjacent forest lands;

d. it failed to monitor runway conditions for landing aircraft once
KCEU leamed of and experienced an aircraft / wildlife collision
resulting from the encroachment of deer from adjacent forest lands

onto the KCEU runway;
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e. 1t failed to use due care and reasonable diligence to avoid causing
or permitting harm to business invitees using the KCEU facilities;
f. it failed to warn business invitees and users of the KCEU facility
of known risks and hazards that would not othefwise be known or
apparent to operators of aircraft landing at or taking off from the
KCEU facilities;
- g 1t failed to report prior collisions between aircraft and wildlife to
the Federal Aviation Administration of the U.S. Department of
Transportation; and
h. it failed to post or make available adequate and realistic warnings
concerning the risks presented by wildlife to aircraft using the
KCEU facilities.
33.
As a direct and proximate result of the breaches of duty by Oconee County in
its operaiion of .the KCEU, which breaches constituted negligence, plaintiff’s

aircraft collided with multiple deer on the KCEU runway, sustaining damage in an

amount in excess of $311,000.00.

34.
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Plaintiff is therefore entitled to have and recover from the defendant Oconee
County the sum in excess of $311,000.00 as damages for the injury proximately
caused by the negligence of Oconee County in the operation of the KCEU.

Second Claim for Relief — Negligence Per Se

35.

Plaintiff re-alleges and incorpqrates by reference the allegations contained in
paragraphs 1 through 29, above.

36.

As part of the National Plan of Integrated Airport Systems (NPIAS) of the
Federal Aviation Administration (FAA) qf the United States government and as a
recipient of grants from the FAA’s Airport Improvement Project (AIP), defendant
Oconee County’s KCEU was subject to the wildlife hazard management prov{sions
of Title 14 CFR 139.337, as further described in the FAA’s Advisory Circular
150/5200-33B published August 28, 2007.
| 37.

At all times relevant to this civil action, defendant Oconee County’s KCEU
was required by the rules and regulations of the Federal Aviation Administration,
to conduct wildlife hazard assessments and to institute and maintain a wildlife

management plan for its runways, including construction of perimeter fences or

... .other barriers to protect runways from wildlife, for the protection of aircraft using
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KCEU and the mitigation of hazards and risks of collision caused by wildlife on or
in the vicinity of KCEU’s runways.
38.
The FAA regulations requiring wildlife hazard assessments and wildlife
management plans for NPIAS airports, including Oconee County’s KCEU airport,
were instituted for the safety and protection of persons using such airports, because

of the material risk of injury to persons and property presented by the potential for

aircraft / wildlife collisions.

39.

Plaintiff Randolph M. James, P.C., as owner of the aircraft at issue in this civil
action and as a user of defendant Oconee County’s KCEU airport, was and is a
member of the class of persons or entities intended to be protected by the FAA’s
regulations governing wildlife hazard assessments and vﬁldlife management plans
for NPIAS airports.

40.

Defendant Oconee County’s KCEU airport breached and failed to comply with
the applicable FAA regulations regarding wildlife hazard assessments and wildlife
hazard management plans, in that KCEU neither conducted any wildlife hazard

- assessment for its facility nor prepared or implemented any wildlife hazard

management plan.
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4].

Plaintiff Randolph M. James, P.C. has sustained damages as a direct and
proximate result of defendant Oconee Couﬁty’s KCEU airport to comply with
applicable FAA regulations. |

42.

The failure to comply with applicable FAA regulations constitutes negligence

per se on the part of defendant Oconee County and its KCEU airport. |
43.

As a direct and proximate result of defendant’s negligence per se, plaintiff’s
aircraft collided with multiple deer on the KCEU runway, sustaining damage in an
amount in excess of $311,000.00. |

44.

Plaintiff is therefore entitled to have and recover from the defendant Oconee

County the sum of $311,000.00 as damages for t\he injury proximately caused by

the negligence per se of Oconee County in the operation of its KCEU airport.

WHEREFORE, having fully set forth its claims for relief, plaintiff Randolph M.
James P.C. respectfully prays the Court:
1. that process issue for service upon the defendant;

2. that all costs of this action be taxed to the defendant;
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3. thatit have and recover the sum in excess Qf $311,000.00 from the

defendant as compensation for the injury proximately caused by

the defendant’s negligence and negligence per se;

4. for trial by jury of all issues raised by this Complaint;

5. for prejudgment interest at the legal rate; and

6. for such other and further relief as the Court may deem just and

proper.

Respéctfully submitted this 27% day of May, 2011.

CoOZEN O’CONNOR

One Wachovia Center, Suite 2100
301 South College Street
Charlotte, North Carolina 28202
Tel: (704) 376-3400

Fax: (704) 335-9312

E-Mail: pasmer@cozen.com

Of Counsel:

Jefferson C. McConnaughey

COZEN O’CONNOR

SunTrust Plaza, Suite 2200

303 Peachtree Street NE

Atlanta, Georgia 30308

(404) 572-2000

(404) 572-2199 (facsimile)

E-Mail: jmcconnaughey@cozen.com
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Peter F. Asmer, Jr., Esq.
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Attorney for plaintiff
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© IN THE UNITED STATES DISTRICT COURT
o DISTRICT OF SOUTH CAROLINA
o ANDERSON DIVISION

Randolph M. James, P.C., a North
Carolina Professional Corporation,

Plaintiff,
' Civil Action File Number

VS.

)
)
)
)
)
)
)
Oconee County Aeronautics )
Commission, d/b/a Oconee County )
Regional Airport (KCEU), )
’ )
)

Defendant.

COMPLAINT FOR DAMAGES — JURY TRIAL REQUESTED

Plaintiff Randolph M. James, P.C. (“James”) herewith makes its complaint of
the defendant Oconee County, South Carolina, d/b/a Oconee County Regional
Airport (*OCRA” or “KCEU”) as follows, respectfully showing the Court:

Jurisdiction and Venue

1.
e . Plaintiff is a professional corporation organized and existing under the laws of
-« ..the State of North Carolina-with its principal place of business located at 116 North

PRIy W,

...z 271G Spruce Street, Winston-Salem, North Carolina‘ 27101.
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2.

Defendant Oconee County Aeronautics Commission is a commission elected
by the Board of Commissioners of Oconee County, South Carolina pursuant to
Oconee County, South Carolina Code of Ordinances Chapter 2, § 2-261 et. seq., for
the purpose of operating, as a business and as a proprietary commercial function,
thé Oconee County Regional Airport (“OCRA”). Defendant Oconee County
Aeronautics Commission may be served by service of process upon the members
of the commission, to wit, Mr. Wayne Rholetter, 268 East Bennett Road,
Westminster, South Carolina 29693, Mr. PaulnMack, 128 Sunsel Boulevard,
Seneca, South Carolina 29672, Mr. Tom Luke, Chairman of the Comlﬁission, 106
Terry Drive, Seneca, South Carolina 29678, and Mr. Fred Golden, 2010 Kaye
Street, Seneca South Carolina 29678.

3.

This Court has jqrisdiction over this civil action pursuant to 28 U.S.C. §
1332(a)(1) as this matter is between citizens of different states and the .amount in
‘controversy exceeds the sum of $75,000.00, exclusive of interest and costs.

4. |

Venue is proper for this.action pursuant to 28 U.S.C. § 1391(a) in that the

events or omissions giving rise to the claims of this civil action occurred in the

- district and division in'whiél this action is brought and the defendant resides, for
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purposes of service of process, in the district and division in which this action is

brought.

Predicate Facts

5.

At all times relevant to this cjvﬂ action, plaintiff James was the registered
owner of an airplane manufactured by Piper Corporation, model PA-46-350P,
serial number 4636364, Federal Aviation Administration (FAA) Registration
Number N-364ST. |

6.

At all times relevant to this civil action, defendant Oconee County Aeronautics
Commission (“OCAC”) operated the OCRA, FAA identifier KCEU, as a public
regional general aviation facility, selling airplane and jet fuel, constructing hangars
for the stoxage of air craft and generally providing the types of services normally
provided by a fixed base operator (“FBO”), including construction and
maintenance of facilities for the take-off and landing of aircraft, such as runways.
At all times relevant to this civil action, planes could and did land and take off,
take on fuel, be serviced and otherwise use OCAC’s KCEU airport for general
aviation purposes.

7.

At all times relevant to this civil action, defendant Oconee County’s KCEU
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was a general aviation facility included as part of the National Plan of Integrated

Airport Systems (NPIAS) of the Federal Aviation Administration (FAA) of the

United States government.
8.

At all times relevant to this civil action and continuously since 1997, defendant
OCAC’s KCEU airport has been a recipient of grants from the FAA’s Airport
Irnprdvement Project (AIP).

| 9.

At all times relevant to this civil action, defendant OCAC’s KCEU airport, as
part of the FAA’s NPIAS and a recipient of FAA AIP grants, was subjgc:t to the
wildlife hazard management provisions of Title 14 CFR 139.337, as further
described in the FAA’s Advisory Circular 150/5200-33B published August 28,
2007.‘

10.

At all ti-me's relevant to this civil action, defendant OCAC’s KCEU airport was
required by the rules and regulations of the Federal Aviatioﬁ Administration, to
conduct wildlife hazard assessments and to institute and maintain a wildlife
management plan for its runWays to protect aircraft using KCEU from hazards‘ and

" ‘collisions caused by wildlife on or in the vicinity of KCEU’s runways.
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11.

At all times relevant to this civil action, Randolph M. James, the pilot of the
Piper Mirage aircraft described in paragraph 5; above, was duly licensed, trained
and certified for the operation of the aircraft and for landings and take-offs from
general aviation facilities such as the KCEU.

12.

As of April 23, 2010, OCAC’s KCEU airport did not have any wildlife

management plan in force and effect for its runway or other facilities.
| 13.

As of April 23, 2010, the runway of defendant OCAC’s KCEU airport adjoined
a portion of Clemson University’s protected forest, which forest was inhabited by
various types of wildlife, including deer.

14.

As of April 23, 2010, there was no perimeter fence or other barrier to protect
the runways of defendant OCAC’s KCEU airport from incursion of deer or other
wildlife from the immediately adjoining forest lands of Clemson University.

| 15.

Prior to April 23, 2010, in April of 2009, a collision occurred between a

- landing aircraft carrying former Clemson head football coach Tommy Bowden and

a deer on the runway, resulting in more than $70,000.00 damage to the aircraft.
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16.
This aircraft / wildlife collision was not reported to the U.S. Department of

Transportation’s Federal Aviation Administration.

‘ 17.

Defendant OCAC’s KCEU airport did not amend or enhance its published
warnings to users of its facﬂiﬁes regarding hazards presented by wildlife on or in
the vicinity of its runways, despite this significant aircraft / wildlife collision at its
facility in 2009.

18.

4 Defendant AOCAC’SA KCEU airpo;t did not perfgrm _any wildlifer hazard
assessment, implement any wildlife management plan or otherwise take any steps
to address or mitigate the wildlife hazard at its facility, despite this significant
aircraft / wildlife collision at its facility.

19.

On or about the 28" day of March, 2010, Kevin Short, the director/manager of
OCAC’s KCEU airport acknowledged the need for perimeter fencing for the
KCEU’s runway in an interview with a reporter for the Anderson, South Carolina
Independent Mail.

20.

On or about the 23™ day of April 2010 at approximately 10:40 p.m., plaintiff’s
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aircraft, piloted by Randolph M. James, attempted to take off from OCAC’s KCEU
airport
21‘.

Prior to take off at the KCEU airport, pilot James had investigated the warnings
for wildlife published by OCAC’s KCEU airport for this airport, which Warnihgs |
made only general reference to the péssibility of wildlife in the area of the runway
and ‘did not disclose either the free access to the runway by deer and other wildlife
from ‘the Clemson University forest or the occurrence of any prior collision
between aircraft and wildlife at OCAC’s KCEU airport.

22.

Had defendant OCAC, in opération of its KCEU airport, properly reported
prior aircraft / deer collisions and provided full and appropriate warnings
concerning the potential for wildlife on the defendant’s KCEU runWay, pilot James
could have taken additioﬂal precautions in making his departure at night from
KCEU, could have taken off at a different and earlier time while lighting
conditions were better and otherwise have taken steps to avoid colliding with a’
herd of deer on the KCEU runway.

23.
: ._After making his preparations for takeoff and committing the aircraft to

takeoff, pilot James felt a collision with an object, later determined to be deer. The
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split second prior to impact, pilot James observed one deer on KCEU’s runway 7,
immediately in front of N364ST’s spinning prop that made collision inevitable and

unavoidable by pilot James.

24.

Plaintiff's aircraft collided with the deer, killing them and sustaining
significant damage to the aircraft resulting from the nose gear collapse caused by
striking one or more of the deer.

25.

The total damages sustained by plaintiff, including the cost of returning the

aircraft to an airworthy condition, plus other damages sﬁstained as a result of the

collision was in excess of $311,000.00.
26.
OCAC’s KCEU airport did not report the deer / aircraft collision that occurred
on April 23, 2010 to the FAA. |
27.
On January 30, 2011, an aircraft carrying a returning Clemson soccer coach

collided with a deer upon landing at OCAC’s KCEU airport.
28.

" This collision required repairs to the aircraft involved of approximately

$178,000.00.
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29.
This aircraft / wildlife collision was not reported to the U.S. Department of
Transportation’s Federal Aviation Administration.

First Claim for Relief — Negligence

30.
Plaintiff re-alleges and incorporates by reference the allegations contained in
paragraphs 1 through 29, above.
| 31
Defendant OCAC, by its operation of KCEU, owed duties to the general
aviation public, including plaintiff, which duties included:

a. the duty to use due care in the operation of KCEU to avoid
creation or maintenance of conditions that presented risks or
hazards to persons and aircraft using the KCEU facilities;

b. the duty to keep the KCEU runways clear and free of obstructions
so that landing or departing planes would not collide with objects,
obstructions or animals; |

c. the duty to erect perimeter fences or other barriers to protect its

runways from the free and unhindered access of wildlife from

adjacent forest lands;
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d. the duty to monitor runway conditions for departing and landing
aircraft once KCEU learned of and experienced an aircraft /
wildlife collision resulting from the incursion of deer from
adjacent forest lands onto the KCEU runway;

e. the general duty to use due care and reasonable diligence to avoid
causing or permitting hanﬁ to business invitees using the KCEU
facilities; and

f. the duty to warn business invitees and users of the KCEU facility
of known risks and hazards that would not otherwise be khown or

“apparent to operators of aircraft landing at or taking off from the

KCEU facilities.
32.
Defendant OCAC, in its operation of the KCEU, breached these duties, in that:
a. it failed to use due care in the operation of the KCEU to avoid
creation or maintenance of conditions that presented risks or
hazards to persons and aircraft using the KCEU facilities;
b. it failed to keep the KCEU runways clear and free of obstructions
so that landing or departing planes would not collide with objects,

obstructions or animals;
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c. it failed to erect perimeter fences or other barriers to protect its
runways from the free and unhindered access of wildlife from
adjacent forest iands;

d. it failed to monitor ranway conditions for landing aircraft once
KCEU learned of and experienced an aircraft / wildlife collision
resulting from the encroachment of deer from adj acent forest lands
onto the KCEU runway;

e. 1t failed to use due care and reasonable diligence to avoid causing
or permitting harm to business invitees using the. KCEU facilities;

f. | it failed to warn business invitees and users of the KCEU facility
of known risks and hazards that would not otherwise be known or
apparent to operators of vaircraft landing at or taking off from the
KCEU facilities;

g. it failed to report prior collisions between aircraft and wildlife to
the Federal Aviation Administration of the U.S. Department of
Transportation; and

h. it failed to post or make available adequate and realistic warnings

concerning the risks presented by wildlife to aircraft using the

KCEU facilities.

33.
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As a direct and proximate result of the breaches of duty by OCAC in its
operation of the KCEU, which breaches constituted negligence, plaintiff’s aircraft
collided with multiple deer on the KCEU runway, sustaining damage in an amount
in excess of $311,000.00.

34.

Plaintiff is therefore entitled to have and recover from the defendant OCAC the
sum in excess of $31 1,000.00 as damages for the injury proximately caused by the
negligence of OCAC in the operation of the KCEU.

Second Claim for Relief — Negligence Per Se
35,

Plaintiff re-alleges and incorporates by reference the allegations contained in
| paragraphs 1 through 29, above.

36.

As part of the National Plan of Integrated Airport Systems (NPIAS) of the
Federal Aviation Administration (FAA) of the United States government and as a
recipient of grants from the FAA’s Airport Impfovement Project (AIP), defendant
OCAC’s KCEU airport was subjéct to the wildlife hazard management provisions
of Title 14 CFR 139.337, as further described in the FAA’s Advisory Circular

150/5200-33B published August 28, 2007.
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37.

At all times relevant to this civil action, defendant OCAC’s KCEU airport was
required by the rules and regulations of the Federal Aviation Administration, to
conduct wildlife hazard assessments and to institute and maintain a wildlife
management plan for its runways, including construction of perimeter fences or
other barriers to protect runways from wildlife, for the protection of airéraﬁ using
KCEU and the mitigation of hazards and risks of colh’sioh caused by wildlife on or
in the vicinity of KCEU’s runways.

| | 38,

The FAA regulations requiring wildlife hazard asséssments and wildlife
ménagement plans for NPIAS airports, including OCAC’s KCEU airport, were
instituted for the safety and protection of persons using such airports, because of
the material risk of injury to persons and property presented by the potential for
aircraft / wildlife collisions.

39.

Plaintiff Randolph M. James, P.C., as owner of the aircraft at issue in this civil
action and as a user of defendant OCAC’s KCEU airport, was and is a member of
the class of persons or entities intended to be protected by the FAA’s regulations

goveming wildlife hazard assessments and wildlife management plans for NPIAS

airports.
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40.

Defendant OCAC’s KCEU _ajrport breached and failed to comply with the
applicable FAA regulations regarding wildlife hazard assessments and wildlife
hazard management plans, in that OCAC and/or KCEU neither conducted any
wildlife hazard assessment for its facility nor prepared or implemented any wildlife
hazard management plan. |

41.

Plaintiff Randolph M. James, P.C. has sustained damages as a direct and
proximate result of defendant OCAC’s KCEU airport to comply with applicable
FAA regulations.

42.

The failure to comply with applicable FAA regulations constitutes negligence

per se on the part of defendant OCAC and its KCEU airport.
43.

As a direct and proximate result of defendant’s negligence per se, plaintiff’s
aircraft collided with multiple deer on the KCEU runway, sustaining damage in an
amount in excess of $311,000.00.

44.

Plaintiff is therefore entitled to have and recover from the defendant OCAC the

sum ..of $311,000.00 as damages for the injury proximately caused by the
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negligence per se of OCAC in the operation of its KCEU airport.

WHEREFORE, having fully set forth its claims for relief, plaintiff Randolph M.
James P.C. respectfully prays the Court:

1. that process issue for service upon the defgndant;

2. thatall costs of this action be taxed to the defendant;

3. thatit have and recover the sum in excess of $311,000.00 from the
defendant as compensation for the injury proximately caused by
the defendant’s negligence and negligence per se;

4. for trial by jury of all issues raised by this Complaint;

5. for prejudgment interest at the legal rate; and

6. for such other and further relief as the Court may deem just and
proper.

Respectfully submitted this 29™ day of July, 2011.

s/ Peter F. Asmer, Jr.
Peter F. Asmer, Jr., Esq.
District Court ID No. 5575
Attorney for plaintiff
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Co0zEN O’CONNOR :
One Wachovia Center, Suite 2100
301 South College Street
Charlotte, North Carolina 28202
Tel: (704) 376-3400

Fax: (704) 335-9312

E-Mail: pasmer@cozen.com

Of Counsel:

Jefferson C. McConnaughey

CozEN O’CONNOR

SunTrust Plaza, Suite 2200

303 Peachtree Street NE

Atlanta, Georgia 30308

(404) 572-2000

(404) 572-2199 (facsimile)

E-Mail: jmcconnaughey@cozen.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

ANDERSON DIVISION
' )
Randolph M. James, P.C., a North Carolina )
Professional Corporation, )
) CIVIL ACTION FILE
Plaintiff, ) NO. 8:11-CV-01855-HMH
)
v. ) -
. )  DEFENDANT’S MOTION TO DISMISS
Oconee County Aeronautics Commission, )
d/b/a Oconee County Regional Airport )
(KCED), )
)
Defendant. )
)

Pursuant to Fed. R. Civ. P. 12(b), Defendant Oconee County, a body politic of the State
of South Carolina, incorrectly identified by Plaintiff Randolph M. James, P.C., a North Carolina
Professional Corporation (“Plaintiff”) as Oconee County Aeronautics Commission, d/b/a Oconee
County Regional Airport (KCEU) (“Oconee”) hereby this Court for an Order dismissing
Plaintiff’s Complaint, pursuant to Fed. R. Civ. P. 12(b)(1), because this Court lacks subject-
matter jurisdiction to entertain Plaintiff’s Complaint. Additionally, Plaintiff’s Complaint fails to
state a claim upon which relief can be granted; therefore, Oconee is entitled to dismissal of
Plaintiff’s Complaint under Fed. R. Civ. P. 12(b)(6).

In its Complaint, Plaintiff seeks civil relief from Oconee for causes of action for
negligence and negligence per se, both of which constitute tort actions. Oconee is a political
subdivision of the state of South Carolina. (See Plaintiff’s Complaint, § 2.) Plaintiff is a
corporate citizen of North Carolina. (See Plaintiff’s Complaint, § 1.)‘ Tort liability for political
subdivisions of South Carolina is governed by the South Carolina Tort Claims Act, S.C. Code

Ann. §15-78-10 et seq. S.C. Code Ann. §15-78-50 requires persons who allegedly suffered
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losses prpximately caused by a state agency or political subdivision to file a claim under the
procedure provided in the Tort Claims Act. S.C. Code Ann. §15-78-100(b) of the Tort Claims
Act states that “jurisdiction for any action brought under [the Tort Claims Act] is in the circuit
court and brought in the county in which the act or omission occurred.” The statute does not

allow for jurisdiction in the U.S. District Court.

Because this Motion is'a Motion to Dismiss, it is exempt from the consultation

requirement set forth in Local Rule 7.02, DSC. ‘

September 22, 2011 By: /s/ C. Daniel Atkinson
Michael B.T. Wilkes, Fed. ID # 4658

mwilkes @ wilkeslaw.com
C. Daniel Atkinson, Fed. ID # 9626
datkinson @wilkeslaw.com

WILKES LAW FIRM, P.A.

127 Dunbar Street, Suite 200
Spartanburg, South Carolina 29306
Telephone: 864-591-2355
Facsimile: 864-591-1767

Attorneys for Defendant
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

ANDERSON DIVISION

Randolph M. James, P.C., a North )
Carolina Professional Corporation, )

) C.A. No. 8:11-1855-HMH
Plaintiff, )
)

vs. ) OPINION & ORDER

: )
Oconee County Aeronautics Commiission, )
d/b/a Oconee County Regional Airport )
(KCEU), )
)
Defendant. )

This matter is before the court on Defendant’s motion to distniss pursuant to Rules

12(b)(1) and (6) of the Federal Rules of Civil Procedure.
I. FACTUAL AND PROCEDURAL BACKGROUND

The Plaintiff alleges in the complaint that its aircraft struck a deer while attempting to
takeoff from the Oconee County Regional Airport. (Compi. 9 23-24.) As a result, the Plaintiff
alleges that the aircraft suffered damage because of the Defendant’s negligence. (Id., generally.)
Ini its complaint, the Plaintiff alleges that the Defendant, Oconee County Aeronautics

Comumission (“Commission”), operates the Oconee County Regional Airport

as a public regional general aviation facility, selling airplane and jet fuel,
constructing hangars for the storage of air craft and generally providing the types of
services normally provided by a fixed base operator (“FBO”), including
construction and maintenance of facilities for the take-off and landing of aircraft,

- such as runways. At all times relevant to this civil action, planes could and did -
* {and and take off, take on fuel, be serviced and otherwise use OCAC's KCEU

airport for general aviation purposes.
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(Id. 4 6.) The Commission filed this motion to dismiss on September 22, .201 1, alleging that the
proper party defendant is Oconee County, not the Commission. The Commissioa submits that
the court lacks subject matter jurisdiction because thi; case arises under the South Carolina Tort
Claims Act and exclusive jurisdiction lies in the South Carolina Circuit Court. The Plaintiff
filed a memorandum in opposition on October 1 i, 2011. This matter is now ripe for
consideration.
IL. DISCUSSTON OF THE LAwW

When presented with a Rule 12(b)(6) motion to dismiss, the court must restrict its

inquiry to the sufficiency of the complaint rather than “resolve contests surrounding the facts,

the merits of a claim, or the applicability of defenses.” Republican Party of North Carolina v.

Martin, 980 F.2d 943, 952 (4th Cir. 1992). To withstand a Rule 12(b)(6) motion, “a complaint
must contain sufficient factual matter, accepted as true, to state a claim to relief that is plausible
on its face.” Ashcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009) (internal quotation marks omitted). |
Under this plausibility standard, the court should “assume th[e] veracity” of well-pled factual
‘allegations “and then determine whether they plausibly give rise to an entitlement to relief.” Id,

at 1950.

In a motion to dismiss pursuant to Rule 12(b)(1), “[t]he plaintiff has the burden of

proving that subject matter jurisdiction exists.” Evans v. B.F. Perkins Co., 166 F.3d 642, 647

(4th Cir. 1999). “When a defendant challenges subject matter jurisdiction pursuant to 12(b)(1),

the. .. court is to regard the pleadings as mere evidence on the issue, and may consider evidence
- outside the pleadings without converting the proceeding to one for summary judgment.” Id.

.-(internal quotation marks omitted). The motion to dismiss should be granted “only if the
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material jurisdictional facts are not in dispute and the moving party is entitled to prevail as a

matter of law.” Richmond, Fredericksburg & Potomac R.R. Co. v. United States, 945 F.2d 765,
768 (4th Cir. 1991). |
A. South Carolina Tort Claims Act (*SCTCA”)

The Commission alleges that (l‘) it is a “dependent commission of Oconee County,
created by Oconee County Cou;xcil and subject to the authority and control of Oconee County
Counsel” and thus, Oconee Céunty is the proper defendant whose liability is controlled by the
SCTCA,; and (2) even assuming that the Commission is an independent agency, “the
Commission would be a governmental agency, whose liability is controlled by the” SCTCA.
(Def. Mot. Dismiss 1.); (Def. Mem. Supp. Mot. Dismiss 7.)

Ut}der the SCTCA, “[a]lny person who may suffer a loss proximately caused by a tort of
the State, an agency, a politimlvsubdivision, or a governmental entity, and its employee acting
within the scope of his official duty inay file a claim {under the SCTCA).” S.C. Code Ann. §
15-78-50(a). “The [SCTCA] governs all tort claims against governmental entities and is the
exclusive civil remedy available in an action agai-nst a governinental entity or its employees.”

Proctor v. Dep’t of Health & Envtl. Control, 628 S.E.2d 496, 502 (S.C. Ct. App. 2006) (internal

quotation marks omitted). “The [SCTCA] waives sovereign immunity for torts committed by
the State, its political subdivisions, and governmental employees acting within the écope of their
official duties.” Id. (internal quotation marks omitted). “However, the Act’s waiver of
governmental immunity is limited {and] . . . the provisions of the Act must be liberally construed
in favor of limiting the liability of the State.” Id. (internal quotation marks and citations

omitted). Thus, the Commission submits that this court is without jurisdiction to hear this
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matter because S.C. Code Ann. § 15-78-100(b) provides that jurisdiction for an action brought

under the SCTCA “is in the circuit court and brought in the county in which the act or omission

occurs.”

In support of its position that Oconee County is the proper dcfe;ldant, the Commission

alleges that it was established

by Oconee County Council through Oconece County Ordinance No. 79-18, and it
was created on January 1, 1980. This Ordinance is codified at §2-261 of the
Oconee County Code of Ordinances. . . . [(hereinafter “Ordinance™)] Section 5 of
the Ordinance. defines the duties of the Commission as, inter alia, “advising]
Oconee County Council on any matter affecting aeronautics, the operation of the
County's airport and airport facilities.” Section 5 of the Ordinance does not
provide the Commission any independent authority — its duties are limited by the
creating body, Oconee County Council, to advising and consulting with the
Oconce County Council regarding aeronautics issues, including ownership,
maintepance and profitability of the Oconee County Regional Airport.
Specifically, . . . the Commission has no authority to act on behalf of the County.

(Def. Mem. Supp. Mot. Dismiss 2.) The Plaintiff submits that it is premature to determine

whether Oconee County is the proper party because

plaintiff has had no opportunity to determine in discovery whether, by usage,'
custom or practice, the Oconee County Aeronautics Commission has properly
fulfilled its duties under the ordinance or whether the Commission has assumed a
greater scope or extent of authority and action than argued by the defendant.
(Pl. Mem. Opp’'n Mot. Dismiss 5.) Further, the Plaintiff alleges that the court cannot consider
the Ordinance in deciding a motion to dismiss for failure to state a claim because it falls outside

of the pleadings. (Id. at 6.) However, in deciding a Rule 12(b)(6) dismissal, the court “may

properly take judicial notice of matters of public record.” Philips v. Pitt County Mem'l Hosp.,
572 F.3d 176, 180 (4th Cir. 2009). The court “may also consider documents attached to the

complaint, .. . as well as those attached to the motion to dismiss, so long as they are integral to
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the complaint and authentic.” Id.; Sec’y of State for Def, v. Trimble Navigation, Ltd., 484 F.3d
700, 705 (4th Cir. 2007) (finding that court is authorized to take judicial notice of public
information such as court documents without converting a motion to dismiss under Rule
12(b)(6} into a motion for summary judgment.) The Ordinance is a matter of public record, and
the court may take judicial notice of thé Ordinance without converting this matter to & motion
for summary judgment. There is no evidence that this Ordinance has been amended. Further,

the Plaintiff cites the Ordinance in its complaint. (Compl. §2.)

The Ordinance identifies that the role of the Commission is to advise and make
recommendations to Oconee County Council, prepare plans for Oconee County Council, and

participate in the “formulation of the budget.” Ordinance § 2-265. The Ordinance specifically

provides that

[iJn no event, . . . shall this Commission enter into any contracts, contractual
obligations, employment of personnel, purchase of equipment or expenditure of
funds not itemized and authorized in the budget under which it shall operate,
without the prior written consent, affirmation and authorization of Oconee County
Council. Inany event, the power and authority to enter into any contract binding
Oconee County is vested with and shall remain in the Supervisor and Oconee
County Council and is not herein delegated to this Commission.

Id. § 2-265(1). The Commission submits that it was created by Oconee County pursuant to S.C.

Code Ann. § 4-9-30(6), which provides that counties may
establish such agencies, departments, boards, commissions and positions in the
county as may be necessary and proper to provide services of local concern for
- public purposes, to prescribe the functions thereof and to regulate, modify, merge
or abolish any such agencies, departments, boards, commissions and positions,
except as otherwise provided for in this title,

The Ordinance is devoid of any inference that the Commission has independent authority to

operate the airport. To the contrary, as set forth above, the Commission is dependent and
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reports directly to the Oconee County Council for decisions regarding the operation of the
airport,

Further, the Commission in this case is distinguishable from Willis Constr. Co. v.

Sumter Airport Comm’n, 419 S.E.2d 240, 241 (S.C. Ct. App. 1992), in which the airport

commission was a named defendant. In contrast to the powers of the Commission in the instant
case, in Willis, thé airport commission was authorized by statute to receive money from any
source, “to hold and enjoy property . . . in the County of Sumter . . . for the purpose of
establishing and maintaining airports in the County of Sumter,” and to make rules and
regulations for the operation of the airports in Sumter County. 1d. Based on the foregoing,
Oconee County, as the owner and operator of the airport, is the proper party defendant in this
case. Therefore, the Commission’s motion to dismiss is granted pursuant to Rule 12(b)(6) for
failure to state a claim for relief against the Commission.

In addition, Oconee County is a political subdivision of South Carolina under the

N

SCTCA and thus, its tort liability is govemed by the SCTCA. S.C. Code Ann. §§ 15-78-30(h)

& 50(a). “Political subdivision” is defined in the SCTCA as .
-

the counties, municipalities, schoot districts, a regional transportation authority

established pursuant to Chapter 25 of Title 58, and an operator as defined in item

(8) of § 58-25-20 which provides public transportation on behalf of a regional

transportation authority, and special purpose districts of the State and any agency,

governmental health care facility, department, or subdivision thereof.

Id. As aresult, the court is without jurisdiction to hear this matter because S.C. Code Ann.
§ 15-78-100(b) provides that jurisdiction for an action brought under the SCTCA iies “in the

circuit court and brought in the county in which the act or omission occurred.” Having found
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that Oconee County is the proper defendant, the court lacks subject matter jurisdiction.! Martin
v. Lott, C/A No. 3:07—3782-JFA, 20} 0 WL 547175, at *11 (D.S.C. Feb. 9,2010) (unpublished)
(“Because Mr. and Mrs. Martin assert SCTCA claims solely against Sheriff Leon Lott, this court
lacks jurisdiction to hear the state-law claims.”).

It is therefore

ORDERED that the Defendant’s motion to dismiss, docket number 9, is granted.

IT IS SO ORDERED.

s/Henfy M. Herlong, Jr.
Senior United States District Judge

Greenville, South Carolina
November 28, 2011

! Having granted the motion to dismiss, the court declines to address the Defendant’s
additional arguments in support of dismissal. ‘
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IN THE COURT OF COMMON PLEAS
IN THE TENTH JUDICIAL DISTRICT

Nt

STATE OF SOUTH CAROLINA

N

COUNTY OF OCONEE
CIVIL ACTION NO. 2012-CP-37-319

RANDOLPH M. JAMES, PC, a North
Carolina Professional Corporation

Plaintift,

vs. :
AFFIDAVIT OF TONY FINLEY

COUNTY AERONAUTICS COMMISSION
and d/b/a OCONEE COUNTY REGIONA

AIRPORT (KCEU)

)

)

)

)

)

)

)

OCONEE COUNTY d/b/a OCONEE )
)

)

)

)

Defendant. )
)

1, Tony Finley, swear and depose the following:

1. The information which forms the basis of this Affidavit is personally known by

me to be true.

2.
Legal Services located at 1754 Woodruff Road, Greenville, South Carolina.

I am over eighteen (18) years of age and | am employed with Upstate Carolina

3 As an employee of Upstate Carolina Legal Services I serve as a process server,

serving legal documents primarily in the upstate of South Carolina including Oconee County.

4,
O’Connor to serve the Summons and Complaint upon Mr. Reginald Dexter, the Chairman of the

In regard to the above-captioned lawsuit, I was retained by the law firm of Cozen

Oconee County Counsel, and upon Elizabeth Huise, the Clerk to the Oconee County Counsel.
5. I personally served Chairman Dexter with the Summons and Complaint on May
10, 2012 at 12:20 p.m. at 124 S. Shore Drive, Fair Play, South Carolina, County of Oconee.

Attached hereto as Exhibit A is a true and correct copy of the Affidavit of Service, signed by me

stating that I personally served Chairman Dexter on May 11, 2012,

6. On May 10, 2012, I traveled to the Oconee County administrative offices located

at 415 S. Pine Street, Walhalla, South Carolina, County of Oconee to serve Ms. Hulse.
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7. Upon arriving at the administrative offices, I learned that Ms. Hulse was not

present. I explained to the personnel in the office that I was there (0 serve legal papers upon the

County and asked if anyone could accept service on Ms. Hulse’s behall.

8. Mr. D. Glenn Breed, the Assistant Administrator for E&E Services in Oconee

County, advised that he worked with Ms. Hulse and could accept service of the Summons and
Complaint on her behalf. Upon the representation of Mr. Breed, I served him with the Summons

and Complaint for the above-captioned lawsuit.

9. Attached hereto as Exhibit B is a true and correct copy of my Affidavit of Service

signed by me stating that | served Mr. Breed with the Summons and Complaint for Ms. Hulse on

May 10, 2012 at 1:05 p.m.

FURTHER, AFFIANT SAYETH NOT.
IN WITNESS WHERE OF, I hereunto set my hand and seal this Zl’#éay of August

- 2012

7073/ ?v(/‘\&

Tony Finley ()

Subscribed and sworn to before me
this 2§ day ofAugust 2012.

Notary Pubhc for Yae Ptate of South Carolina

: My Commission Expires
My Commission Expires: August 17, 2019
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STATE OF SOUTH CAROL..vA,
IN THE COURT OF COMMON PLEAS,

s

COUNTY OF OCONEE

RANDOLPH M. JAMES, P.C., a TENTH JUDICIAL CIRGUIT "

North Carolina Professional
Corporation : o
Plaintiff(s) ) -
Vs, )] AFFIDAVIT OF SERVICE
. ) o
OCONEE COUNTY d/b/a oconee ) FILENO: 12-CP-37-319
COunty Aeronautics Commission and
d/b/a Oconee County Regional Airport
(KCEU) Tones funlec
Defendant(s). ) 4 /

PERSONALLY PREPARED BEFORE ME, the undersighed deponent, who being duly sworn
in this action

says that (s)he served the Summons and Complaint
(Describe document(s) served)
on Reginald Dexter, Chairman, Oconee County Council, by delivery to
B/ (Name of party served) )
’ Reginald Dexter, Chairman, Oconee County Council : personally;
(Name of party served)
[] , the of'the party served,
(Name of person served) (Note relationship to party)
and a person of discretion residing at the residence of the party served
] , the of
(Name of person served) ' (Title) (Name of corporate party served)
and leaving with [_J(him) [_J(her) a copy at " 124 S, Shore Drive
: (Street address)
in Fair Play Oconee County, South Carolina,
(City or Town) County
on _ e N Q013 a [R:4D oo o’clock

that deponent k{wws the person so served, and that deponent is not a party of this action, is not less
than eighteen (18) years of age and has no interest therein or connection therewith

[[] Unable to locate and serve the above process on the defendant after diligent efforts (o do so

The process is returned unexecuted.
Swom to and Subscribed before me )
this _/led, day of Yyiz,, , 20/2_ )

{ ) y y

& 93 zamé )
Notary Public fér South Carolina ) Sighature of Deponent

conmntomarney, EXHIBIT A

129



/
My Commission expires . -?// 22 )
7

Entered in the Sheriff's Service Book on
Book - Page ~— Number

—_——

EXHIBIT A
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STATE OF SOUTH CAROLINA, )
)~ .- ., INTHE COURT OF COMMON PLEAS

~'“-’2' LT
RANDOLPH M. JAMES, PC, a North ) , - TENTH JUDICIAL CIRCUIT
M ST A N A ’
T U T e

'
t+

COUNTY OF OCONEE

Carolina Professional Corporation
Plaintiff(s) )
vs. ) " AFFIDAVIT OF SERVICE
| )
OCONEE COUNTY d/b/a OCONEE ) FILENO: 12-CP-37-319
COUNTY " AERONAUTICS
COMMISSION and d/b/a OCONEE
COUNTY REGIONAL AIRPORT
(KCEU) Tone Fin e,
Defendant(s). ) 4 {
PERSONALLY PREPARED BEFORE ME, the undersigned deponent, who being duly sworn
says that (s)he served the SUMMONS and COMPLAINT in this action
(Describe document(s) served)
on ELIZABETH HULSE, Clerk to Oconee County Council by delivery to
(Name of party served)
personally;

ELIZABETH HULSE, Clerk to Oconee County Council
jName of served)
1S :
s Addomin. Co-roprter of the party served,

EZ/ Bl e breed e AE ruthe
(Note relationship to party)

(Name of person served)

and a person of discretion residing at the residence of the party served;
of Oconee County

__Elizabeth Huise, the Clerk to Council
(Name of person served) (Title) (Name of corporate party served)
and leaving with [_J(him) [ J(her) a copy at : 415 S. Pine Street
(Street address)
in Walhalla Oconee County, South Carolina,
(City or Town) County
/ 06,/);,\‘ (o} C]OCk

A, 1 Q012 -

on
that deponent knows the person so served and that deponent is not a party of thxs action, is not less

than eighteen (18) years of age and has no interest therein or connection therewith

(] Unable to locate and serve the above process on the defendant after diligent efforts to do so

The process is returned unexecuted.

this _Lg_/_,_ day of 7}(5,,7,

Swormn to and Subscribed before me )
s 2042 )
)
)
Sighature of Ddgonent

Notary Public fér South Carolina

SCCA 402 (Revised 12/07) E X H I B I T B
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My Commission expires 5/ -24202 2 )

Entered in the Sheriff’s Service Book on

e

Book  —— Page - Number

EXHIBIT B
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the Affidavit of Tony Finley has been served this 29" day of

August, 2012, upon all counsel of record via electronic mail, and US Mail, postage pre-paid,

addressed 1o such counsel as follows:

C. Daniel Atkinson, Esq.
datkinson@wilkeslaw.com
Wilkes Law Firm

127 Dunbar Street, Suite 200
Spartanburg, SC 29306
Counsel for Defendant

@‘MJ‘J& “k (_QA tuchol

Rachel K. Carmichael
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@9/B7/2012 15:25  8646384" 7" CLERKOFCOURT
— :
STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
. ) | o
COUNTY OF OCONEE ) TENTH JUDICIAL CIRCUIT
- Randolph M. James, P.C.,aNorth )
Carolina Professional Corporation, )
A | )
Plaintiff, o ) 3 .
) Civil Action File Number
vs. )
) 2012-CpP-37-319

Oconee County, d/b/a Oconee County )

Aeronautics Commission and d'b/a ) —~ 3
Oconee CountyRegional Airport ) = 2=
(KCEU), - ) 4 Z2m
| ) | a=g
Defendant, ) T o=e

>

— £Zumn T}

L2 e ,:,/)

e MO

FIRST AMENDED COMPLAINT FOR DAMAGES
JURY TRIAL REQUESTED

s
L\

Plaintiff Randolph M. James, P.C. (“James”), in due time as provided by the
South Ceroline Rules of Civil Procedure, herewith makes its First Amended
Complaint 6f the defendant Oconee County, South Carolina, d/b/a Oconee Cqunty
Aeroneutics Commission and d/b/a Oconee County Regional Aj:port (“OCRA” or
“KCEU”) as follows, re3p§ctﬁ111y showing the Court;

Jnrfisdiction and Venue

1.
Plaintiff is a professional corporation organized and existing under the laws of

the State of North Carolina with its principal place of business located at 116 North
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Spruce Street, Winston-Salem, North Carolina 27101.

2.

Defendant Oconee County is a politiéal subdivision of the State of South
Carolina which, among other tllirigs, operates as a business the Oconee County
Regional Airport. Defendant Oconee County may be served by service of process
upon the County Council’s Clerk, the Hon. Elizabeth G. Hulse, Oconee County
Administrative Offices, 415 South Pine Street, Walhalla, South Carolina 29691.-

3.

Oconee County Aeronautics Commission is a commission elected by the Board -
of Commissioneré of Oconee County, South Carolina pursuant to Oconee County,
South Carolina Code of Ordinances Chapter 2, § 2-261 et. seg., for the purpose of
'~ operating, as a business and as a proprietary commercial function, the Oconee |
County Regional Airport (“OCRA”).

| 4.

This Court has jurisdiction over this civil action as this ‘matter involves an

~ amount in controversy in excess of the sum of $7,500.00.
5.
Venue is proper for this action pursuant to S.C. Code Ann. § 15-78-100(b) in

that the tortious acts giving rise to plaintifs complaint occurred in Oconee

County, South Carolina.
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Predicate Facts

6.

At all times relevant to this civil action, plaintiff James was the registered
owner of an airplane manufactured by Piper Corporation, model lPA-46-350P,
serial 'number 4636364, Federai Aviation Administration (FAA) Registration
Number N-364ST. | |

7.

At all times relevant to this civil actioﬁ, defendant Oconee County, through the
Oconee County Aeronauticé Commission (“OCAC”) operated the OCRA, FAA
- identifier KCEU, as a public regional general aviation facility, selling airplane and
~ jet fuel, constructing hangars for the storage of air craft and generally providing the
types of services normally provided by a fixed base operator (“FBO”), including
construction and maintenance of facilities for theAtake-'off and landing of aircraft,
such as runways. At all timles relevant to this civil action, planes could and did
land and take off, take on fuel, be serviced and otherwise use Oéonee County’s

KCEU airport for general aviation purposes.

8.
At all times relevant to this civil action, defendant Oconee County’s KCEU
was a general aviation facility included as part of the National Plan of Integrated

Airport Systems (NPIAS) of the Federal Aviation Administration (FAA) of the
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United States government.

9.

At all times relevant to this civil action, Oconee County’s KCEU airport
engaged in proprietary functions associated with the airport operation, including

the sale of fuel to aircraft, thus waiving any governmental immunity as to its

operation.

10.

At all times relevant to this civil action and continuously since 1997, defendant

OCAC’s KCEU airport has been a recipient of grants from the FAA’s Airport

Improvement Project (AIP).

I1.

At all times relevant to this civil action, defendant Oconee County’s KCEU
airport, as a recipient of FAA AIP (Airport Improvement Project) grants, was
contractually obligated, pursuant to assurances imposed upon KCEU by 49 U.S.C.
§ 47107, to maintain its termihal airspace so as to protect against airport hazards,
which term is defined by 49 U.S.C. § 47107 to include “a use of land near the

airport, that obstructs or otherwise is hazardous to the landing or taking off of

aircraft at or from the airport.”
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12.

Fulfiliment of the assurances made by defendant Oconee County’s KCEU
airport in consideration of receipt of funds from AIP grants Would require the
KCEU airport to assess and mitigate the hazard presented to aircraft using the
Aairport runways by deer coming on to the airport’s runways, including runway 7,
from adjacent land known to be habitat for deer and for which there was no fencing
or other barrier to keep ‘the deer off the runways.

13.

At all times relevant to this civil action, Randolph M. James, the pilot of the
Piper Mirége aircraft described in paragraph 5, above, was duly licensed, trained
and certified for the operation of the aircraft and for landings and take-offs from
general aviation facilities such as the KCEU.

14.

As of April 23, 2010, Oconee County’s KCEU airport had not conducted any
- wildlife assessment of its facility, did not have any wildlife management plan in
force and effect for its ruﬁway or other facilities and had taken no action to erect
any barrier or fence to keep deer off the airport’s runways.

15.
"As of April 23, 2010, the runway of defendant Oconee County’s KCEU airport

adjoined a portion of Clemson University’s protected forest, which forest was
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known by KCEU personnel to be inhabited by various types of wildlife, including

deer.

16.

As of April 23, 2010, there was no perimeter fence or other barrier to protect
the ruﬁways of defendant Oconee County’s KCEU airport from incursion of deer
or other wildlife from the immediately adjoining forest/ lands of Clemson
University.

17.

Prior to April 23, 2010, in» April of 2009, a' collision occurred between a
landing aircraft carrying former Clemson head football coach Tommy Bowden and
a déer on the runway, resulting in more than $70,000.00 damage to the aircraft.

18.

This aircraft / wildlife collision was not reported to the U.S. Department of

Trénsportation’s F ederél Aviation Administration.
19.

Defendant Oconee County’s KCEU airport did not amend or enhance its

published warnings to users of its facilifies regarding hazards presented by wildlife

on or in the vicinity of its runways, despite this significant aircraft / wildlife

collision at its facility in 2009.
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20.

Defendant Oconee County’s KCEU airport did not perform any wildlife hazard
assessment, implément aﬁy wildlife management plan or otherwise take any steps
to address or mitigate tﬁe wildlife hazard at its facility, despite this significant
aircraﬁ / wildlife collision at its facility.

21.

On or about the 28“’ day of March, 2010, Kevin. Short, the director/manager of
Oconee County’s KCEU airport acknowledged the need for perimeter fencing for
the KCEU’s runway in an interview with a reporter for the Anderson, South
Carolina Independent Mail.

| 22,

On or about the 23™ day of April, 2010, Randolph M. James, pilot of plaintiff’s

aircraft, purchased fuel from the Oconee County’s KCEU fuel facility, which is

| operated as a proprietary function by the KCEU airport.
23.

Thereafter, on or about the 23™ day of April 2010 at approximately 10:40 p.m.,
plaintiff’s aircraft, piloted by Randolph M. James, attempted to take off from
Oconee County’s KCEU airport.

24.

Prior to take off at the KCEU airport, pilot James had investigated the wamiﬂgs
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for wildlife published by Oconee County’s KCEU airport for this airport, which
warnings made only general reference to the possibility of wildlife in the area of
the runway and did not disclose either the free access to the runway by deer and
other wildlife from the Clemson University forest or the occurrence of any prior
collision between aircraft and wildlife at Oconee County’s KCEU airport.

25.

Had defendant Oconee County’s,A in operation of its KCEU airport, properly
reported prior aircraft / deer collisions and provided full and appropriate warnings
cénceming the potential for wildlife on the defendant’s KCEU runway, pilot James
could haVe taken additional precautions in making his departure at night from
KCEU, could have taken off at a different and earlier time while‘ lighting
conditions were better and otherwise have taken steps to avoid colliding with a
herd of deer on the KCEU runway.

26.

After making his preparations for takeoff and commitfing thé aircraft to
takeoff, pilot James felt a collision with an object, later determined to be deer. The
split second prior to impact, pilot James observed one deer on KCEU’s runway 7,
immediately in front of N364ST’s spinning prop that made collision inevitable and

unavoidable by pilot James.
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27.

Plaintiff’s aircraft collided with the deer, killing them and sustaining
significant damage to the aircraft resulting from the nose gear collapse caused by
striking one or more of the deer.

28.

The total damages sustained by plaintiff, including the cost of returhing the
aircraft to an airworthy condition, plus other damages sustained as a result of the
collision was in excess of $311,000.00.

29.

Oconee County’s KCEU airport did not report the deer / aircraft collision that
occurred on April 23, 2010 to the FAA.

30.

On January 30, 2011, an aircraft carrying a returning Clemson soccer coach
collided with a deer upon landing at Oconee County’s KCEU airport.

31,

This collision required repairs to the aircraft involved of approximately

$178,000.00.
32.

This aircraft / wildlife collision was not reported to the U.S. Department of

Transportation’s Federal Aviation Administration.
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First Claim for Relief — Neglisence

33.
Plaintiff re-alleges and incorporates by reference the allegations contained in
paraéraphs 1 through 32, above.
34.
Defendant Oconee County, by its operation of KCEU, owed duties to the
general aviation public, including plaintiff, which duties included:

a. the duty to use due care in the operation of KCEU to avoid
creation or maintenance of conditions that presented risks or
hazards to persons and aircraft using the KCEU facilities;

b. the duty to keep the KCEU runways clear and free of obstructions
so that landing or departing planes would not collide with objects,
obstructions or animals;

c. the duty to erect perimeter fences or other barriers to protect its
runways from the free and unhindered access of wildlife from
adjacent forest lands;

d. the duty to monitor runway conditions for departing and landing

aircraft;
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e. the general duty to use due care and reasonable diligence to avoid
causing or permitting harm to business invitees using the KCEU
facilities; and

_f. the duty to warn business invitees and users of the KCEU facility
of known risks and hazards that would not otherwise be known or
apparent to operators of aircraft landing at or taking oﬁ‘ from the
KCEU facilities.

35.

Defendant Oconee County, in its operation of the KCEU, breached these duties, in

| that:

a. 1t failed to use dué care in the operation of the KCEU to avoid
qreation of maintenance of conditions that presented risks or
hazards to persons and- aircraft using the KCEU facilities;

b. it failed to keep the KCEU runways clear and free of obstructions
so that Janding of departing planes would not collide with objects,
bﬁstructions or animals;

c. it failed to erect perimeter fences or other barriers to protect its

runways from the free and unhindered access of wildlife from

adjacent forest lands;
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d. it failed to use due care and reasonable diligence to avoid causing
or permitting harm to business invitees using the KCEU facilities;

e. it failed to warn businesé invitees and users of the KCEU facility

. of known risks and hazards that would not otherwise be known or
apparent to operators of aircraft landing at or taking off from the
KCEU facilities;

f. it failed to feport prior collisions between aircraft and wildlife to
the Federal Aviation Administration of the U.S. Department of
Transportation; and

g. it failed to post or make available adequate and realistic warnings
concerning the risks presented by wildlife to aircraft using the
KCEU facilities.

36.

- In addition to the duties and breaches described above, after the April 2009
collision between a landing aircraft carrying former Clemson head football coach
Tommy Bowden and a deer on the runway, Defendant Oconee County was on
actual notice that wildlife coming onto the runway was a hazard to incoming and
outbound aircraft, and as a result of this actual knowledge, it owed additional

duties to the general aviation public, including plaintiff, which duties included:
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the duty to specifically prevent the incursion of deer, now a
known wildlife hazard, from adjacent forest lands onto the KCEU
runway; |

the duty to report the collision to the Federal Aviation
Administration of the U.S. Department of Transportation and
other appropriate State authorities;

the duty to keep the KCEU runways clear and free of.other
obstructions so that landing or cieparting planes would not collide
with objects, obstructions or animals;

the duty to erect perimeter fences or other barriers to protect its
runways from the | free and unhindered access of wildlife,
especially deer, from adjacent forest lands;

the duty to monitor runway conditions for departing and landing
aircraft; |

the general duty to use due care and reasonable diligenée to avoid
causing or permitting harm to business invitees using the KCEU
facilities; and |
the duty to warn business invitees and users of the KCEU facility
of known risks and hazards, such as those specifically caused by

deer entering the runway, that would not otherwise be known or
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apparent to operators of aircraft landing at or taking off from the

- KCEU facilities.

37.

Defendant Oconee County, in its operation of the KCEU, breached these additional

duties, in that it;

a. failed to take any steps to prevent the incursion of deer from
coming onto the runway;

b. failed to report the Bowden collision between aircraft and wildlife
to the Federal Aviation Administration of the U.S. Department of
Transportation and other ppropiate State authoritie;

c. failed to keep the KCEU runways clear and free of obstructions
such as deer so that landing or departing planes would not collide
with objects, obstructions or animals;

d. failed to erect perimeter.fences or other barriers to protect its
runways from the free and unhindered access of wildlife from
adjacent forest lands;

d. failed to monitor runway conditions for landing aircraft once
KCEU learned of and experienced an aircraft / wildlife collision
r¢sulting from the encroachment of deer from adjacent forest lands

onto the KCEU runway;
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Second Claim for Relief — Negligence Per Se

40.

Plaintiff re-alleges and incorporates by reference the allegations contained in

paragraphs 1 through 32, above.

41.
As part of the National Plan of Integrated Airport Systems (NPIAS) of the
| | Federal Aviation Administration (FAA) of the United States government and as a
recipient of grants from the FAA’s Airport Improvément Project (AIP), defendant
Oconee County’s KCEU airport was contractually and statutorily oBiigated,
- pursuant to assurances imposed upon KCEU by 49 U.S.C. § 47107, to maintain its
terminal airspace so as to protect against airport hazards, which term is defined by
49 U.S.C. § 47107 to include “a use of land near the airport, that obstructs or
otherwise is hazardous to the landing or taking off of aircraft at or from the
airport.”.
42,
At all times relevant to this civil action, defendant Oconee County’s KCEU
airport was aware of the risk and hazard presented by deer to landing and departing
aircraft and was also aware of the duty imposed by 49 U.S.C. § 47107 to maintain

its terminal airspace so as to protect against airport hazards to landing and

departing aircraft.
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43.

‘The statutdry duties imposéd upon Oconee County’s KCEU airport by 49
U.S.C. § 47107 were, among other things, intended to provide for the safety and
protection of persons using such airports; because of the materjal risk of injury to
persons and property presented by potential collisions between aircraft and other
objects, such as deer.

44,

Plaintiff Randolph M. James, P.C., as owner of the aircraft at issue in this civil
action and as a user of defendaﬁt Oconee County’s KCEU airport, was and is a
member of the class of persons or entities intended to be protected by 49 U.S.C. §
47107.

5.

Defendant Oconee Couﬁty and its KCEU airport breached and failed to comply
with 49 U.S.C. § 47107, in that Oconee County and/or KCEU did not conduct any
wildlife hazard assesément for its facility, did not prepare or implement any
wildlife hazard management plan, and, at the time of the collision at issue in this

litigation, had suspended even the minimal level of action it had previously taken

to abate deer hazards on its runways.

46.

Plaintiff Randolph M. James, P.C. has sustained damages as a direct and
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proximate result of defendant Oconee County’é KCEU airport to comply with 49

U.S.C. § 47107.

47.
The failure to comply with 49 U.S.C. § 47107 constitutes negligence per se on

the part of defendant Oconee County and its KCEU airport.

48.
As a direct and proximate result of defendant’s negligence per se, plaintiff’s

aircraft collided with multiple deer on the KCEU runway, sustaining damage in an
amount in excess of $311,000.00.
49.

Plaintiff is therefore entitled to have and recover from the defendant Oconee
County its damages, subject to any applicable statutory cap, for the injury
proximately caused by the negligence per se of Oconee County in the operation of
its KCEU airport.

WHEREFORE, having fully set forth its claims for relief, plaintiff Randolph M.
James P.C. respectfully prays the Court:

1. that process issue for service ﬁpon the defendant;

| 2. that all costs of this action be taxed to the defendant;
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3. that it have and recover its damages as allowed by law from the

defendant as compensation for the injury proximately caused by

the defendant’s negligence and negligence per se;

4. for trial by jury of all issues raised by this Complaint;

5. for prejudgment interest at the legal rate; and

6. for such other and further relief as the Court may deem just and

proper.

Respectfully submitted this 5™ day of September, 2012.

COZEN O’CONNOR
One Wells Fargo Center, Suite 2100
301 South College Street

Charlotte, North Carolina 28202
Tel: (704) 376-3400

Fax: (704) 335-9312

E-Mail: pasmer@cozen.com

Of Counsel:

Jefferson C. McConnaughey

COZEN O’CONNOR

SunTrust Plaza, Suite 2200

303 Peachtree Street NE

Atlanta, Georgia 30308

(404) 572-2000

(404) 572-2199 (facsimile)

E-Mail: jmcconnaughey@cozen.com
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Attorney for plaintiff
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STATE OF SOUTH CAROLINA,
IN THE COURT OF COMMON PLEAS

)
)
COUNTY OF _QOCONEE )
)
)

RANDOLPH M. JAMES, PC, a North TENTH JUDICIAL CIRCUIT
Carolina Professional Corporation '

Plaintiff{s)

vs. AFFIDAVIT OF SERVICE

OCONEE COUNTY d/b/a Oconee
County Aecronautics Commission and
d/b/a Oconee County Regional Airport

FILENO: 12-CP-37-319

(KCEU)
' Defendant(s). )

PERSONALLY PREPARED BEFORE ME, the undersigned deponent, who being duly sworn

says that (s)he served the ' 'SUMMONS and COMPLAINT in this action
{Describe document(s) served)
on ELIZABETH HULSE, Clerk to Oconee County Council, by delivery to
(Name of party served) ’ ' '
I ELIZABETH HULSE, Clerk to Oconee County Council - personally;
{(Name of party served) : .
] , , the of the party served,
(Name of person served) (Nofe relationship to party)
and a person of discretion residing at the residence of the party served;
X Elizabeth Hulse, the Clerk to Council of " .. Oconee County -
(Name of person served) (Title) " (Name of corporate party served)
and leaving with [ |(him) [X](her) a copy at ~ 415 S. Pine Street
: ' (Street address)
in Walhalla ' Oconee County, South Carolina,
(City or Town) County
on September 7, 2012 at / (YO 2 o’clock

that deponent knows the person so served, and that deponent is not a party of this action, is not less

than eighteen (18) years of age and has no interest therein or connection therewith.
[[] Unable to locate and serve the above process on the defendant after diligent efforts to do so.
The process is returned unexecuted. ' :

Sworn to angd Subscribed before me _
this day of ,\g/e.@7 T, 20/2.

it QO Rorva i

Notary Publfic for South Carolina
My Commission expires 5 /3 /Z 2-
: 7

SCCA 402 (Revised 12/07)

T Laa,
Si

e of D%ent

St Nt Nt N Nt Nt N
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Entered in the Sheriff’s Service Book on i
Book ' Page . Number
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) ,
COUNTY OF OCONEE )
) C.A. No. 2012-CP-37-319
Randolph M. James, P.C., a North Carolina )

Professional Corporation,
‘ ANSWER TO PLAINTIFF’S AMENDED

Plaintiff, COMPLAINT

V.
subdivision of the State of South Carolina,
d/b/a Oconee County Regional Airport,

)

)

)

)

;

Oconee County, South Carolina, a political )
)

)

)

Defendant. )

Defendant Oconee County, a’body politic and corporate, and ‘a political subdivision of the
State of South Carolina, incorrectly identified in Plaintiff’s Amended Complaint as “Oconee
County, South Carolina, a poiitiéal sub_di‘vision of the Staté of South Carolina,” (hereinafter
“Oconee”) answers the Amended Complaint of Plaintiff Randolph M. James, P.C., a North
Carolina Professional Corporation (“Plaintiff”), as follows: |

| FIRST RESPONSE
(Paragraphs 1 through 49 Correspond to the Allegations of Plaintiff’s Amended
- | Complaint)

1. Admiued upon inforniation and belief.
» 2. Oconee admits that it is a body politic and corporate, and a political s;ubdiVision
A of the State of South Carolina. Oconee operates Oconee County Regional Airport as a public
‘service to the taxpayers and citizens of .Oqonee. Oéonee admits that Elizabeth Hglse is

a_uthorized by law to receive process for Oconee.
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3. Denied. Plaintiff is collaterally estopped from presenting the éllegations in
Paragriaph‘ 3, due to a ruling from Judge Henry Herlong in the U.S. District Court for the District
of South Carolina.

4, ‘Oconee admits that this Court has jurisdiction over Plaintiff’s claims, pursuant to

the South Carolina Tort Claims Act.

S. Oconee denies any tortious acts. Venue is proper, due to the provisions of the
S.C. Tort Claims Act. |

6. | Admitted upon infonnation and belief,

7. Oconee admits only that Oconee owﬁs and Operétgs Oconee County Regional
Alrport, and that planes used the Oconee County Regional Airport for take offs and landings, and

-+ that Oconee provided fuel as a service for persons and entities using the Airport. /

8. Admitted.

9. Denied. ‘ Plaintiff is collaterally. estc':pped- from presenting the allegations in
Paragraph 9, due to a ruling from Judge Henry Herlong in the U.S. ﬁistﬁct Court for the District
of South Carolina.

10.  Admitted.

11.  Oconee craves reference to any contracts for obiigations performed thereunder.
Oconee notes that 49 U.S.C. §47107 does not contairi a deﬁnition of “airport hazard,” contrary to
Plaintiff’s contentions.

12. Oconee craves reference to any cdntragts for AIP. gapts for any obligations
imposed thereunder. |

3. Oconee is' without information sufficient to admit or deny the allegations of

Paragraph 13 and therefore denies same.
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14. Denied.

15. Oconee admits that the Oconee County Regiohal Airport was adjacent to the

Clemson University Experimental Forest.

16.  As of April 23, 2010, Oconee was implementing plan;v, for the erection of a
perimeter fence, in conjunction with various governmental authorities.

17.  Oconee adnﬁté that an aircraft previously struck a deer at the Oconee County
Regional Airport. In response to this Incident, Oconee prepared a Notice to Airmen regarding

the presence of deer at the Oconee County Regional Airport.

18. Denied.
19.  Denied.
20. Denied.

21.  Oconee admits that Short acknowledged the need for fencing, and Oconee further
states that, at the time of the ihterview, Short had already taken actions in anvgffort to obtain
perimeter fencing.

22.  Oconee admits -only that James purchased fuel at Oconee County Regional
Airport on April 23,.2012, |
| 23.  Admitted upbn information and belief.

24.  Denied.

25. Denied. Had iames reviewed available information, he would have noted
warnings of *deer on and in-Vi‘cinity_of [the] runway.” |

26. Oconge admits that James struck a deer on a runway at Oconee County Regional
Airport. |
| 27.  Oconee admits that Plaintiff’s aircraft collided with a deer.
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-28. Oooneel 1S withbﬁt infoﬁnatioﬁ sufficient to admxt or deny Paragrapﬁ 2‘8 and
therefore denies same'. ” |

29.  Denied.

30. Oconee admits that.an. aircraﬁ collided with a deer at Oconee County Regional

Airport in January, 2011.

31.  Oconee is without information sufficient to admit or deny the allegations of
Paragraph 31 aﬁd therefore denies same.

32.  Denied.

33.  Oconee incorporétes its responses to Paragraphs 1 through 32 to the extent
consistent herewith.

34. . Oconee admits that. it owed certain duties to the public, related to operation of
Oconee County Regional Airport. Oconee worked with the FAA and other aviation authorities

to comply with any and all applicable duties.

35.  Oconee denies breaching any duties in its Opergtion of Oconee County Regional
Airport.
| 36.  Oconee .reported the 2009 deer strike to appropriate authorities, and it acted with
reaéonable prudence, and FAA guidance, to respond to hazards posed. Oconee published a
Notice to Airmen regarding the presence of deer, and such notice was added to Southeastern
Airfield Directory. |

37.  Oconee denies Breaching any applicable duties.

38.  Denied.

39. . Denied.
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40. OconeeAincorporates its responses to Paragraphs 1 through 39 to the extent
consistent herewith.
41.  Oconee craves reference to any contracts or statutes for duties imposed

thereunder. Oconee notes that 49 U.S.C. §47107 does not define “airport hazard.”

42.

Oconee issued a Notice to Airmen, added to the Southeast Regional Airfield

Directory, noting the presence of deer on and in the vicinity of runways. Oconee coordinated all

construction efforts with the FAA, including addition of perimeter fencing.

43.

Oconee acted to protect persons and propefty at its airport, acting on guidance

from the FAA. Oconee denies that 49 U.S.C.§47107 creates any private right of action.

Oconee County denies that 49 U.S.C. §47107 creates any private rights of action.

44,
45.  Denied.
46.  Denied.
47.  Denied.
48.  Denied.
49.  Denied. )
50.  Oconee denies each and every allegation of Plaintiff’ si Amended Complaint not
 expressly admitted above. |
SECOND DEFENSE
51. - Oconee is entitled to dismissal of Plaintiff’s Amended Complaint, pursuant to

" Rule lZ(b)(G), SCRCP, because Plaintiff’'s Amended Complaint fails to state a claim upon which

_relief can be granted.
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THIRD DEFENSE

52.  Plaintiff's claims are barred by the Statute of Limitations, imposed under the S.C.

Tort Claims Act. | |
FOURTH DEFENSE -

53.  Plaintiff's claims may be barred by the doctrine of sovercign immunity.

54.  To.the extent Plaintiff’s claims fall within the limited waiver of immunity
provided under the S.C. Tort Claim Act, Oconee is entitled to every right and privilege afforded
to political subdivisions under the S.C. Tort Claims Act. This includes, but is not limited to, the
statutory cap on damages, as well as the bar on the award.of punitive damages. | |

| FIFTH DEFENSE
- 55.. PlaintifP’s claims are barred by the doctrine-of assumption of risk.
| SIXTH DEFENSE

56.  If Plaintiff’s negligent or reckless conduct, or the conduct of Plaintiff’s agents
and/or employees, was a proximate cause of its injuries, such fault is pleaded as a complete
defense to Plaintiff's claims, and in the alternative, is pleaded in proportionate reduction of
Plaintiff’s damages. | |

SEVENTH DEFENSE

57. Plaintiff is not entitled to recover from Ocox_lee, because Plaintiff’s injuries are a
result of an Act of God:
- EIGHTH DEFENSE
58.  Plaintiff’s claims may be barred by the doctrine of waiver.

| NIN'I‘H DEFENSE

59.  Plaintiff’s claims may be barred by the doctrine of estoppel.
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’I"ENT H DEf‘EN SE
60.  Plaintiff’s claims may be barred by the doctrine of laches.
ELEVENTH DEFENSE
61.  Oconee expressly dehies breaching any duty owed to Plaintiff.
62.  To the extent Oconee is found to have breached any duties owed to Plaintiff, such
- breaches are not the proximate cause of Plaintiff’s damages, because Plaintiff’s damages were
caused by the intervening and superseding acts of third parties.
TWELFTH DEFENSE
63.  Plaintiff’s common law claims against Oqonee may be pre-empted by federal la_iw,
including, but not limited to, the Federal Aviation Act and the Federal Aviation Régulations.
THIRTEENTH DEFENSE
64.  Plaintiff’s claims against Oconee may be barred by the doctrine of unavoidable
accident.
WHEREFORE, having Answered fully, Oconee respectfully requests the following:
1L Dismissal of all claims with prejudice, due to Plaintiff’s failure to state a claim-
upon which relief can be g;anted; |
2. Dismissal of Plaintiff’s cl.aimsrwith prejudice;
3. For the costé of'this Action;
4, For a trial by jury of all issues triable thereto; and
5 ~ For such other and further relief as the Court shall deem just and proper.

September 17, 2012 . By‘ C @u«ﬁﬂ %—————

Michael B.T. Wilkes (S.C. Bar #6107)
mwxlkes@mlkwlaw com
C. Daniel Atkinson (S.C. Bar #72721)

' daﬂdnsQn@wilkeslaW.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF OCONEE
‘ C.A. No. 2012-CP-37-319

.Randolph M. James, P.C., a North Carolina

Professional Corporation,
MOTION TO DISMISS, WITH PREJUDICE,

Plaintiff, PURSUANT TO RULE 12(b)(6), SCRCP

v.
Oconee County, South Carolina, a political
subdivision of the State of South Carolina,
d/b/a Oconee County Regional Airport,

Defendant.

Defendant Oconee County, a body politic and corporate, and a political subdivision of the
State of South Carolina, incorrectly identified in Plaintiffs Amended Complaint as “Oconee
County, South Carolina, a political subdivision of the State of South Carolina,” (hereinafter
“Oconee”) hereby moves this Court, pursuant to Rule 12(b)(6), SCRCP, for an Order dismissing,
~ with prejudice, Plai_ntiff’ s Amended Complaint for failure to state a claim upon which relief can
be granted. | - |

Oconee bﬁngs this Motion, because the pleadings, on their face, demonstrate that
Plaintiff's claims against Oconee are barred by the two-year Statute of Limitations set forth in
the S.C. Tort Claims Act. See S.C. Code Ann. §15-78-110. According to Plaintif®s Amended
Complaint, the Ingident complained of occurred on April 23, 2010. (Amended Complaint, 23.)
Plaintiff first filed a Complaint in this action on April 4, 2012. Plaintiff filed an Amended
Complaint on September 7, 2012, and Plaintiff did not make its initial proper service of
pleadings _6n Oconee until September 7, 2012, when Plgint_iff served Elizabeth Hulse with a copy

’éf the Amended Complaint. Accordingly, 156 days elapsed between Plaintiff’s first filing of a

161



Complaint, and Plaintiff’s proper service of suit papers on Oconee. According to Rule 3,

SCRCP, and S.C. Code Ann. §15-3-20, the action was not commenced until Plaintiff properly

served Oconee with the Summons and Aménded Complaint, because Plaintiff failed to

accomplish service within 120 days of first filing its action. With a commencement date of

September 7, 2012, Plaintiff’s claims are, on the face of the pleadings, barred by S.C. Code Ann.

§15-78-110. Accordingly, Plaintiff fails to state a claim upon which relief can be granted.

This Motion is based upon the pleadings, court record, previous rulings on service, South

Carolina law, and any affidavit of authority to be filed hereafter.

September 17, 2012 ' By: é . WM/‘/—%
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Michael B.T. Wilkes (S.C. Bar #6107)
mwilkes@wilkeslaw.com

C. Daniel Atkinson (S.C. Bar #72721)
datkinson@wilkeslaw.com

- WILKES LAW FIRM, P.A.

127 Dunbar Street, Suite 200
Spartanburg, SC 29306
Telephone 864.591.1113
Facsimile 864.591.1767

ATTORNEYS FOR DEFENDANT
OCONEE COUNTY, A BODY POLITIC
AND CORPORATE, AND A POLITICAL
SUBDIVISION OF THE STATE OF
SOUTH CAROLINA



I, the undersigned, hereby certify that I caused a true and correct copy of the foregoing

document to be served via U.S. Mail, postage prepaid, upon the following counsel of record:

Peter Asmer, Esquire

Cozen O’Connor

301 South College Street, Suite 2100
Charlotte, NC 28202

Email; pasmer@cozen,com

N Y )/

Dat C. Daniel Atkinson
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
)
COUNTY OF OCONEE )
' ) C.A. No. 2012-CP-37-319
Randolph M. Jamies, P.C., a North Carolina ) ‘

Professional Corporation, )
) DEFENDANT’S BRIEF IN SUPPORT OF ITS
Plaintiff, ) MOTION TO DISMISS, PURSUANT TO
) RULE 12(b)(6), SCRCP
v. )
)
)

Oconee County, South Carolina, a political
subdivision of the State of South Carolina, )
d/b/a Oconee County Regional Airport,

)

)

Defendant. )
)

Defendant Oconee County, a body politic and cérporate, and a political subdivision of the
State of South Carolix_xa, incorrectly identified by Plaintiff as “Oconee County, South Carolina, a
political subdivision of the State of South Carolina,” (hereinafter “Oconee”) submits the
following Brief in Support of Its Motion to Dismiss Plaintiff’s Complaint, pursuant to Rule
12(b)(6), SCRCP. |

RELEVANT FACTUAL BACKGROUND

Because this Motion is one to dismiss pursuant to Rule 12(b)(6), SCRCP, all factual
allegations corlxtained'herein are taken directly from Plaintiff's Amended Complaint or from
relevant provisions of law contained within public records, which are subject to the Court’s
judicial notice.

Plaintiff Randolph M. James, P.C. (“Plaintiff”), is a North Carolina professional
corporation acting as a law firm, with its principal place of business in Winston-Salem, North

Carolina. (Amended Complaint, § 1.) Plaintiff owned a Piper aircraft, which allegedly struck a

164



-deer while attempting to take off from Oconee County Regional Airport, on April 23, 2010.

(Amended Complaint, § 23 and §27.)

Oconee is a governmental subdivision of the State of South Carolina. (Amended
Complaint, §2.) Oconee owns and operates the Oconee Regional Airport. (Id.)

Oconee also has a Clerk of the County Council. See Oconee County Code §2-271.
Elizabeth Hulse presently serves as Oconee’s Clerk of County Council. (Amended Complaint, §
2) |

RELEVANT PROCEDURAL BACKGROUND

Plaintiff first attempted to initiate a civil action against Oconee by filing .2 Summons and
Complaint against “Oconee County, South Carolina d/b/a chnee County Regional Airport” in
the U.S. District Court for the District of South Carolina on May 27, 2011. Plaintiff eventually
voluntarily withdrew that Summons and Complaint. Plaintiff then filed a second Summons and
Complaint against “Oconee County Aeronautics Commission d/b/a Oconee County Regional
Airport (KCEU),” on July 29, 2011. On September 22, 201 1, Oconee County filed a Motion to
Dismiss this Summons and Complaint, pursuant to Fed. R. Civ. P. 12(b)(1), because the District
Court lacked subject-matter jurisdiction to adjudicate the matter. On November 28, 2011, Judge
Henry M. Herlong, Jr., issued an Order dismissing the District Court action, finding that Oconee
County was the proper Defendant, that Plaintiff’s claims were subject to the S.C. Tort Claims
Act, and that the U.S. District Court had no subject-matter jurisdiction to hear the claim.

On April 4, 2012, Plaintiff filed a Complaint in the present action in the Court of
Common Pleas for Oconee County. Plaintiff initially attempted to effect service on Oconee by

sending copies of the Summons and Complaint to various people via certified mail. Oconee
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objected- to the efforts at service by mail, by filing a Motion to Dismiss, pursuant to Rule
12(b)(5), SCRCP, on May 2, 2012,

After the Motion was filed, Plaintiff attempted to effect personal service. Plaintiff has
filed affidavits of Service on Reginald Dexter, who it contended was Chair of Oconee County
Council, and Glenn Breed, a Deputy County Administrator. In reality, and even according to
Plaintiff’'s Complaint, Joel Thrift was thé Chairman of the Oconee County Council. (See
Complaint, § 2.)

Judge Alexander Macaulay conducted a hearing on Oconee’s Motion to Dismiss on
September 4, 2012. At the hearing, Judge Macaulay instructed counsel for Oconee to draft an
Order dismissing Plaintiff’s Complaint due to improper service; however, prior to execution of
the draft Order, Plaintiff filed an Amended Complaint with the Oconee County Clerk of Court on
September 7, 2012. Plaintiff served the Summons and Complaint on Elizabeth Hulse on
September 7, 2012. Judge Macaulay did not issue a ruling on the pending_Rule 12(b)(5) Motion,
because of Plaintiff’s filing of the Ameﬁded Complaint.

On September 17, 2012, Oconee filed a Motion to Dismiss Plaintiff's Amended
Complaint with Prejudice, pursuant to Rule 12(b)(6), SCRCP, based on Plaintiff’s claims being
barred under the two-year limitations period set forth in S.C. Code Ann. §15-78-110. Because
Plaintiff’s claim is time-barred base& on the allegations contained within the four corners of the
Amended Complaint, Plaintiff has failed to state a claim upon which relief can be granted.

STANDARD OF REVIEW

“[Rule 12(b)(6)] permits a defendant to mdve for a judgment on the pleadings when the

defendant contends the complaint fails to state facts sufficient to constitute a cause of action.”

Bradshaw v. Anderson County, 388 S.C. 257, 262, 695 S.E.2d 842, 844 (2010) (internal citations
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omitted). “The revit;,_v;'ing Court is required to construe the complaint in a light most favorable to
the nonmovant and determine if the facts alleged and the inferences reasonably deductible from
the pléadings would entitle the plaintiff to relief on any theory of the case.” Id. (internal citations
omitted). A defendant may move for a dismissal pursuant to Rule 12(b)(6), SCRCP, where
claims brought are barred under an applicable Statute of Limitations. See Spell v. South
.Carolina Dep’t of Highways and Pub. Transp., 292 S.C. 228, 355 S.E.2d 860 (1987) (affirming
Rule 12(b)(6) dismissal of claims against Highway Department where claims were not brought
within statutory claims period).
LEGAL ANALYSIS

Oconee’s basis for dismissal of the Amended Complaint is simple: Plaintiff failed to
commence its action within two years of the Incident upon which the alleged claim is based.
Viewing tﬁe facts based plainly on the allegations of the Amended Complaint, the Incident
occurred on April 23, 2010. Plaintiff first served Elizabeth Hulse with a Summons and
Complaint on September 7, 2012, which was 157 days after the expiration of the applicable
limitations period. Accordingly, Plaintiff’s claims against Oconee are time-barred.

1. Plaintiff Failed to Make Proper Service Upon Oconee Within the Applicable

Limitations Period.

Though Plaintiff attempted to effect service upon Oconee in April, 2012, Plaintiff never
propery effected service upon Oconee until September 7, 2012. Oconee objected to the improper
service in May, 2012, through a Motion to Dismiss Pursuant to Rule 12(b)(5), SCRCP; however,
Plaintiff failed to effect in accordance with the Rulesr of Civil Procedure until September, 2012.
As indicated by Plaintiff’s service documents filed with the Court, in April and May of 2012,

Plaintiff attempted service upon Oconee via Certified Mail, as well as via hand-delivery to Glenn
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Breed, a Deputy County Administrator and Reginald Dexter, a member (but not the Chair) of the

Oconee County Council.

a. Pursuant to S.C. Law, Oconee Is Not Subject to Service Via Cerﬁﬁed Mail.

" Based on the language of Plaintiff’'s Amended Complaint (as well as Plaintiffs initial
Complaint), Oconee is political or governmental subdivision of the State of South. Carolina.
(Complaint, §2.) Accor_ding]y, service on Oconee is governed by Rule 4(d)(6), SCRCP, which
states service can be effected upon a county “by delivering a copy of the summons and complaint
to the chief executive officer or clerk thereof, or by serving the summons and complaint in the
manner prescribed by statute for the service of summons and complaint or any like process upon
any such defendant.” Id. (emphasis added). According to Rule 4(d)(8), SCRCP, service by
certified mail is only available for use against defendants within the categories of “individuals,”
“minors, incompetents, and persons confined,” and “'corporations‘and partnerships.” There is no
provision for service upon a county by certified mail. Accordingly, Plaintiff’s efforts to serve
Oconee through certified mail constitute insufficient service.

b. Plaintiff Has Failed to Effect Service Upon Any Person Authorized to Receive

Service On Behalf of Oconee.

After Oconee objected to service upon Oconee via certified mail, Plaintiff attempted
personal service upon agents authorized to receive service on Oconee’s behalf, however,
Plaintiff failed to properly serve any person authorized to.recéive service on Oconee’s behalf.
As stated by the plain language of Rule 4(d)(6), SCRCP, Plaintiff could serve oné of two people
to effect service on Oconee: (1) the Clerk of the Council, Elizabeth Hulse; or (2) Oconee’s chief
executive officer, County Administrator Scott Moulder. Prior to September 7, 2012, Plaintiff

_ never personally served Hulse or Moulder.
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At the September 3 hearing and in previous filings, Plaintiff claimed its service upon the
Chair of the County Council was service upon the Chief Executive. It is not necessary to address
this matter, because the person served was not County Council Chair at the time the Summons
and Complaint was delivered to him. Plaintif’s own Complaint correctly stated that the County
Council Chair was Joel Thrift; however, Plaintiff attempted to serve the County through
Reginé.ld Dexter, a Council Member who is not the Chair. It is undisputed that Plaintiff did not
ever have the original Summons and Complaint delivered to Hulse, to the County Administrator
or to the Council Chair. The first personal delivery of process to Hulse came on Sepiember 7,
2012, when a process server delivered to her a copy of the Amended Summons and Amended
Complaint.
| At previous hearings, Plaintiff argued that Glenn Breed had authorit)" to accept service on
behalf of the County. As a pfeliminary matter, Breed is not the Clerk of the Counfy or the Chief
Execﬁtive Officer; therefore, he is not an authorized agent for service of process on Oconee
County under the plain language of Rule 4(d)(6), SCRCP. There is no evidence that Oconee
ever granted Breed authority to accept service, and it is the principal, rather than the agent’s;
actions which establish authority.! There is no evidenée or reasonable inference to indicate that
Glenn Breed was authorized to accept service for Ocoﬁee County.?

Plaintiff amended its Complaint after Judge Macaulay stated an intention to grant

Oconee’s Rule 12(b)(5) Motion to Dismiss. There is no evidence to indicate that Plaintiff ever

! Oconee thoroughly addressed the law goveming service on Oconee in its August 30, 2012, Brief in Support
of Oconee’s Rule 12(b)(5) Motion, which has already been filed with the Clerk. Oconee incorporates by reference

those arguments in support of the present Motion.

2 In a Rule 12(b)(5) Motion, the Court is allowed to receive evidence regarding service of process. At that
hearing, both Breed and County Administrator Scott Moulder testified that Breed was not authorized to receive
service on Oconee’s behalf. Further, Breed testified that the process server did not state he was attempting to serve
Oconee when he delivered papers to Breed. (Oconee has not yet obtained a copy of the hearing transcript, but it will

provide a copy upon receipt, if necessary.
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served Oconee with the oriéinal Summons and Complain‘t, such that the service complied with
the terms of Rule 4(d)(6), SCRCP, which governs service on political subdivisions.
Accordingly, the first proper service on Oconee occurred on Septemﬁer 7,2012.

2. Plamﬁff Failed to Timely Commence This Action, Because Plaintiff Failed to
Properly Serve Oconee with Process Within 120 Days of Filing Its Summons and
Complaint.

“Civil actions may only be commended within the time periods prescribed [within Title

15 of the S.C. Code] after the cause of action has accrued, except when, in special cases, a
different limitation is prescribed by statute.” S.C. Code Ann. §15-3-20(A). Pursuant to statute,
“a civil action is commenced when the summons and complaint are file with the clerk of court if
actual service is accomplished within one hundred twenty days after filing.” S.C. Code Ann.
§15-3-20(B) (emphasis added).

Based on the plain language of the Amended Complaint, Oconee is a governmental
entity, and a political subdivision of the state of South Carolina. (Amended Complaint, §2.) In
the | Amended Complaint, Plaintiff asserts two causes of action: (1) negligence, and (2)
negligence pér se. Both causes of action constitute claims based in tort. Pursuant to S.C. Code
Ann. §15-78-20, political subdivisions of South Carolina “are only liable for torts within the
limitations of [the Tort Claims Act] and in accordance with the principles eétablished [therein].”
See S.C. Code Ann. §15-78-20. The Tort Claims Act sets a two-year limitations period for
claims. See S.C. Code Ann. §15-78-110. Accordingly, Plaintiff must have commenced its
action within two years of the Incident, which occﬁrred on April 23, 2010, to possess a claim
upon which relief can be granted. The last day to commence an action under the applicable

limitations period was April 23, 2012,
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South Carolina’s Supreme Court has recently determined, by jointly interpreting Rule

3(a), SCRCP, and S.C. Code Ann. §15-3-20, that:

(1) an action is commenced upon filing the summons and

complaint, if service is made within the statute of limitations, and

(2) if filing but not service is accomplished within the statute of

limitations, then service must be made within 120 days of filing.
Mims v. Babcock Center, Inc., 732 S.E.2d 395, 397-98 (2012). In Mims, a defendant challenged
the propriety of commencement of an action, where that defendant was first served with an
Amended Complaint one year after the plaintiff filed the original complaint. As in the case at
bar, the defendant was never properly served with the original Complaint. The Supreme Court
found commencement to be acceptable, because service of the Amended Complaint came within
the applicable limitations period. In the present case, unlike Mims, it is undeniable that
Plaintiff’s service of the Amended Complaint occurred outside the two-year limitations period.
Further, the evidence (and the time stamp) on the Amended Complaint clearly demonstrate that
the Amended Complaint was served 157 days after the April 4, 2012, date of original filing of
Plaintiff’s Complaint.

Plaintiff applies a tortured reading of Rule 15, SCRCP, to contend that it has 120 days to
serve Oconee from the date of filing the- Amended Complaint. This contention is clearly
erroneous. Rule 15(c), SCRCP, states that an amended pleading relates back to the date of the
bﬁginal pleading. Accordingly, the date of filing for the Amended Complaint is treated as April
4,2012. As noted above, Plaintiff first properly served Oconee with process in this case on

September 7, 2012, which is 157 days after original filing, and outside the applicable limitations

period. The action was therefore not commenced within the applicable limitations period.
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CONCLUSION

For 157 days after filing, Plaintiff failed to comply with the provisions for service upon a

political subdivision set forth in Rule 4, SCRCP, even though they are explicitly enumerated.

Including the repeated efforts to assert a tort claim against Oconee in the U.S. District Court, this

constitutes the third time that Plaintiff has failed to properly initiate a claim against Oconee. By

failing to properly serve Oconee within the applicable limitations period or within 120 days of

original filing, Plaintiff has failed to commence its civil action within the time set forth in S.C.

Code Ann. §15-78-110. Accordingly, Plaintiff cannot state a claim on which relief can be

granted, and Oconee is entitled to dismissal of Plaintiff’s claims pursuant to Rule 12(b)(6),

SCRCP.

November 1, 2012 By: & Q MLO ﬂ&w
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I, the undersigned, hereby certify that I caused a true and correct copy of the foregoing
document to be served via U.S. Mail, postage prepaid, as well as via electronic mail upon the

following counsel of record:

Peter Asmer, Esquire

Cozen O’Connor

301 South College Street, Suite 2100
Charlotte, NC 28202

Email: pasmer@cozen.com

///Jx?/ ﬂw%y

Date , / Bdkene J o%sgn A

Paralegal
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COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
)
COUNTY OF OCONEE ) TENTH JUDICIAL CIRCUIT
Randolph M. James, P.C., a North ) o3
- Carolina Professional Corporation, ) = m
) D 25F
) Civil Action File NumbeR} = Z o
vs. ) o9
) 2012.CP-37319  J o F#
Oconee County, d/b/a Oconee County ) ' = S3ifM
Aeronautics Commission and d/b/a ) 3 m&
Oconee County Regional Airport ) = o
(KCEU), )
: )
Defendant. )

MOTION FOR RECONSIDERATION PURSUANT TO
S.C. R.Civ.P. RULE 59(e) |

Plaintiff Randolph M. James, P.C. (“James”), moves the Court, pursuant to Rule 59(e) of the
South Carolina Rules of Civil Procedure, for reconsideration of the Order dismissing plaintiff’s
action, The Order was entered April 5, 2013, mailed April 8, 2013 and received by plaintiff’s

counsel April 11, 2013. A memorandum in support of this motion is filed and served

contemporaneously.
Respectfully submitted this 22™ day of April, 2013

| C?Q
One Wells Fargo Center, Suite 2100
301 South College Street
Charlotte, North Carolina 28202
Tel: (704) 376-3400
Fax: (704) 335-9312

E-Mail: teggleston(@cozen.com

Counsel for Plaintiff
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
' )
COUNTY OF OCONEE ) "TENTH JUDICIAL CIRCUIT.
Randolph M. James, P.C., a North )
Carolina Professional Corporation, ) ~ -
| ) = M
Plaintiff, ) > 2aF
) Civil Action File Number 1 2 &5
vs. ) o NI
) 2012-CP-37-319 . S . P
Oconee County, d/b/a Oconee County ) 3 Q=5
Aeronautics Commission and d/b/a ) - (5 gt AL
Oconce County Regional Airport ) -“m3d
(KCEU), ) =
)
Defendant. )

MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION FOR
RECONSIDERATION PURSUANT TO S.C. R.Civ.P. RULE 59(e)

Plaintiff Randolph M. James, P.C. (“James”), has moved the Court for reconsideration of its
Order dismissing plaintiff’s action.! The Order was entered April 5, 2013, mailed April 8, 2013
and received by plaintiff’s counsel April 11, 2013. Thus, this motion is made timely as the tenth
day following receipt of the Court’s order by plaintiff’s counsel fell upon a Sunday. Plaintiff
respectfully submits' that the upcontested evidence in this matter, as found by the Court,
unequivocally establishes valid service upon the defendant Oconee County.

VThe fdcus_ of the defendant’s arguments and the Court’s Order primarily addresses whether
-service upén the Deputy Csunty Administrator (Mr. Glenn Breed), who thereafter delivered the
summons and complaint to the Clerk of the County Council (Ms. Elizabeth Hulse), was valid as

substituted service upon the Clerk by reason of the apparent authority of Mr. Breed to accept

! A motion for reconsideration under Rule 59(e) is deemed to be a motion to alter or amend a judgment. Such a
motion both provides an opportunity for a Court to reconsider its prior ruling before the moving party takes an
appeal and preserves issues for appellate review. See generally Elam v. South Carolina Dept. of Transportation,

3618S.C. 9,602 S.E.2d 772 (2004) and cases cited therein.
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such service. With respect to substituted service, plaintiff respectfully contends that the position

of Mr. Breed, coupled with his offer to take the summons and complaint and deliver them to Ms.

Hulse, demonstrates sufficient apparent authority on the part of Mr. Breed, regardless of whether

he had previously been authorized to accept service for Ms. Hulée. There is no possible reason
that -a process server would question whether a high-ranking executive officer in the county
government had authority to accept the process and deliver it to the Clerk. As was stated in
Rober;son v, Southem‘ Finance of South Carolina, Inc., 365 S.C. 6, 615 S.E.2d 112 (2005), “[a]n
agent’s authority is composed of his or her actual authority, whether express or implied, together

with the apparent authority which the principal by his or her conduct is precluded from denying.”

Id. at 10.
Plaintiff was not afforded any opportunity to conduct discovery as to whether Mr. Breed had

écccpted similar procéss in the past, or whether the County had uniformly required service to be
made only upon Ms. Hulse. The only evidence from the County évaiiable to the plaintiﬂ' was the
self-serving testimony of Mr. Breed without any opportunity to examine Ms. Hulse regarding her
prior activities with respect to service. Accepting at face value defendant’s assertion that Mr.
Breed did not have express actual authority to a@t service for the county, it remains an open
question as to whether he had done so in the past, as to whether other county employees or
administrative officers had done so in the past, as to whethen there were other types of formal
pépers that third parties would deliver to Ms. Hulse that Mr. Breed would accept and deliver, or
precisely how Ms. Hulse dealt with service when she was not available in the office. Plaintiff
contends that, at a minimum, Mr. Breed’s representation that he would take the papers and

deliver them to Ms. Hulse was a representation of apparent authority which Oconee County

should be estopped to deny, thus validating service on defendant.
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However, the evidence most strongly demonstrates that actual, rather than substituted,

service was effected upon Oconee County. The relevant facts demonstrate as follows:

Mr. Glenn Breed is a natural person over the age of 18 years.

Mr. Breed is nof aparty to or an attorney in the civil action at issue.

Mr. Breed accepted the summons and complaint from plaintiff’s process server and
promised to deliver them to Ms. Hulse.

Mr. Breed did, in fact, deliver the summons and complaint to Ms. Hulse later that day.
Ms.v Hulse promptly forwarded the summons and complaint to the county’s defense

counsel, who thereafter appeared for Oconee County and vigorously defended this civil

action.

The summons delivered to Ms. Hulse was issued by plaintiff’s attorney.

The summons delivered to Ms. Hulse was signed by plaintiff’s attorney and otherwise

was correct in form and content.

" Both the summons and complaint were delivered together to Ms. Hulse by Mr. Breed

Rule 4 of the South Carolina Rules of Civil Procedure governs service of process in civil

actions. Rule 4(a) governs issuance of a summons and the evidence is uncontested that plaintiff

complied with this portion of the Rule. Rule 4(b) governs the form of a summons and the

evidence of record demonstrates plaintiff’s compliance with this portion of the Rule.

The

relevant portion of Rule 4(c) specifies who may serve a summons:

() By Whom Served. Service of summons may be made by the sheriff, his
deputy, or by any other person not less than 18 years of age, not an attorney in or

a party to the action. .

Thus, Mr. Breed is unequivocally within the class of persons who can legally effect service of a

summons and complaint.
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Rulé 4(d)(6) specifies that service upon a governmental subdivision is made by delivering a
copy of the summons and complaint to the chief executive officer or clerk thereof . . " The only
evidence before this Court shows without contest that a copy of the summons and complaint was,
in fact, prorhptly delivered by Mr. Breed to Ms. Hulse, the Clerk of the County Council.
Plaintiff respectfully submits that the langﬁage of Rule 4, which has the for;:e and effect of
sfatute, in the same manner as other statutes enacted by the South Carolina legislature. |

“The pnmary rule of statutory construction is to ascertain and effectuate the intent of the
Legislature,” Gilstrap v. South Carolina Budget and Control Bd, 310 S.C. 210, 213 (1992). “If
the statute is ambiguous, . . . courts must construe the terms of the statﬁte.” Town of Mt. Pleasant
v. Roberts, 393 S.C. 332, 342, 713 S.E.2d'278, 283 (2011). “A statute as a whole must receive
practical, reasonable, and fair interpretation consonant with the purpose, design and policy of
lawmakers. In interpreting a statute, the language of the statute must be read in a sense ﬂlat
harmonizes with its subject matter and accords with its general purpose.” Id. “Where the
statute’s language is plain, unambiguous, and conveys a clear, definite meaning, the rules of
statutory interpretation are not needed and the court has nb'right to impose another meaning.”
Gay v. Ariail, 381 S.C. 341, 345, 673 S.E.2d 418, 420 (2009) (Emphasis supplied).

It is noteworthy to examine what is not required by Rul_e 4. The person effecting delivery of
a summons and complaint to a county council’s clerk is not required to be fetained by, or even
knowingly acting on behalf of, the plaintiff. There is no formula of language that must
accompany delivery of a summons and complaint. There is no requirement that the person
delivering the summons and complaint even be aware that he or she is doing so. All that is

required with respect to governmental subdivisions such as a county is delivery of the summons

and complaint to the council’s clerk.
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The purpose of Rule 4, as stated by the South Carolina Supreme Court, is to confer
jurisdiction on the court and to assure the defendant of reasonable notice of the éction. Roche v.
Young Bros., Inc. of Florence, 318 S.C. 207, 456 S.E.2d 897 (1995). Exacting oompljance with
the rules is not required to effect service of process—inquiry must be made as to whether the
plaintiff has sufficiently complied with the rules such that the court has personal jurisdiction of
the defendant and the defendant has notice of the proceedings. 1d. |

Plaintiff has demonstrated from the testimony of the defendant*s witnesses that complete
and literal compliénce with Rule 4-has been accomplished. Although defendant argued that this
interpretation. of Rule 4(d)(6) would render numerous prior decisions concerning substituted'
service invalid, défendant correctly notes that this would be the case only when the pefson'
receiving the summons and complaint thereafter delivered it in timely fashion to the person who
was supposed to get the process. What defendant 'did not do, and cited no authority to
demonstréte, is how the purpose of service, as stated by the South Carolina Supreme Court, is
thwarted or subverted whén the person who is required to receive delivery of a summons and
complaint actually has the summons and complaint delivered in ample time to act updn it.

This matter is not one in which an unauthorized person both accepted the summbns and
complaint aﬁd'then failed to deliver it, resulting in a default judgment. There is, in fact,
abundant evidence of record that Oconee County has suffered no p‘rejudice whatsoever by .the

means of service effected by plaintiff, other than the prospect of having to defend the action on
its merits instead of a technic#lity. |
'Plaintiff has literally complied with the terms of Rule 4 and hasA fully complied with the
intent of Rule 4 as stated by the South Carolina Supreme Court. While defendant urged the

Court to impose a number of additional conditions upon the service effected by plaintiff, none of
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those conditions are stated in Rule 4 and there is nothing ambiguous about Rule 4 that requires
interpretation and imposition of additional meaning beyond the plain language of the Rule.
Defendant has, successfully thus far, urged the Court to exalt a level of technicality
contained neither in Rule 4 or in governing interpretations. of that Rule over uncontested
evidence that plaintiff complied with Rule 4 by causing a copy of the summons and complaint to
be delivered promptly to the Clerk of the Oconeer~ County Council. To deny plaintiff an
opportunity to pursue this action on its merits by reason of court-irriposed technical conditions
that are wholly absent from Rule 4’s provisions regarding service of process would represent the
highest triumph of meaningless form over actual substaﬁce and would violate both the intent and
the literal and unambiguous provisiéns of that Rule. Plaintiff therefore respectfully submits that

the Court’s ruling regarding service upon Oconee County should be reconsidered, altered and

amended to hold that Oconee County was properly and validly served and that plaintiff’s action

should proceed on the merits.

Respectfully submitted this 22™ day of April, 2013.
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CERTIFICATE OF SERVICE

I herewith certify that a copy of the foregoing MEMORANDUM IN SUPPORT OF
PLAINTIFF’S MOTION FOR RECONSIDERATION PURSUANT TO S.C. R.Civ.P.
RULE 59(e) has been served upon all counsel this 22™ day of April, 2013 via electronic mail

and by mailing a copy of same, first class postage pre-paid, in an envelopc addressed as follows:

. C. Daniel Atkinson, Esquire
datkinson@wilkeslaw.com

Wilkes Law Firm

127 Dunbar Street, Suite 200
Spartanburg, South Carolina 29306
Attorney for Defendant
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

. RECEIVE])
APPEAL FROM OCONEE COUNTY MAY § 1 2013
Court of Common Pleas ‘

R. Lawton McIntosh, Presiding Judge : SC"COUIT of Appeals

Case No.: 2012-CP-37-319
Randolph M. if ames, P.C., a North Carolina
Professional Corporatlon ......................................... J Appellant,

Vs. |

Oconee County, d/b/a Oconee County Aeronautics Commission
and d/b/a Oconee County Regional Airport (KCEU).......cocveviiiinnl. Respondent.

' NOTICE OF APPEAL | .

. Randolph M. James, P.C. appeals the Order of the Honorable R. Lawton
Mclntosh dated March 25, 2013 and the denial of Appellant’s Motion for
Reconsideration dated May 7, 2013. Appellant received written notice of the entry

of these Orders April 11, 2013 and May 16, 2013, respectively.

COZEN.O’CONNO

One Wells Fargo Center, Suite 2100
301 South College Street

Charlotte, North Carolina 28202
Tel: (704) 376-3400

Fax: (704) 335-9312

E-Mail: teggleston@cozen.com
Counsel for Plaintiff

May 29, 2013. BY:
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CERTIFICATE OF SERVICE

I herewith certify. that a copy of the foregoing NOTICE OF APPEAL has been
served upon all counsel and the Clerk of Court for Oconee County this 29" day of May,

2013 via electronic mail and by mailing a copy of same, first class postage pre-péid, in an

envelope addressed as follows:

C. Daniel Atkinson, Esquire
datkinson@wilkeslaw.com

Wilkes Law Firm

127 Dunbar Street, Suite 200
Spartanburg, South Carolina 29306
Attorney for Defendant

The Honorable Beverly H. Whitfield
Oconee County Clerk of Court

PO Box 678 :
Walhalla, SC 29691-0678

/

racy [“Eggleston
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State of South In the Court of Common Pleas

)
Carolina )
)y Case No: 2012-CP-37-00318
) .

County of Oconee

Randoiph M. James.
P.C., a North
Carolina Professional
Corporation,

Plaintiff,

Transcript of Record
Defendant's Motion to
Dismiss

-VS-

Qconee County, South
Carolina, a political
subdivision of the
State of South
Carolina, d/b/a
Oconee County
Regional Airport,
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Defendant.

September 4, 2012
Walhalla, South Carolina

B EFORE:

The Honorable Alexander S. Macaulay, Judge.

APPEARANTCES:

Peter F. Asmer, Jr., Esq.
Attorney for the Plaintiff

C. Daniel Atkinson, Esgq.
Attorney For the Defendant

Robin Sue Hild, FCRR, RPR
Circuit Court Reporter
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* %

** Start of Requested Certified Transcript of Record
(Whereupon, the Defendant's Motion to Dismiés
hearing in the métter of Randolph M. James, P.C., a
North Carolina Professional Corporation v. Oconee

. County, South Carolina, a political subdivision of
the State of South Carolina, d/b/a Oconee County

Regional Airport, 2012-CP-37-00319, commenced on .

September 4, 2012, at approximately 1:00 p.m., with

all parties being present.)

THE COURT: The next case is Randolph M. James,
P.C., a North Carolina Professional Association, versus
Oconee County. d/b/a Oconee County Aeronautjcs
Commission, d/b/a Oconee County Regional Airport
(KCEU) - -

What is KCEU?

MR. ASMER: That's the federal call number for thét
airport, Your Honor.

THE COURT: Oh. I've been in bconee County for a
while now, but I didn't know about KCEU. A1l1l right.

-- 2012-CP-37-00319. Mr. Asmer here on behalf of
the-P]aintiff and Mr. Atkinson --

MR. ATKINSON: Yes, Your Honor.

THE COURT: -- on behalf of the Defendant.

A1l right. This is Defendant's Motion to Dismiss.
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Defendant's Motion to Dismiss:

MR. ATKINSON: Your Honor, 1 submitted a Brief late
last week, I wanted to make sure you had a copy of it.
If you don't, I would be happy to hand one up .

THE COURT: Well, if you would, please. I'm sure
it's in here. .

MR. ATKINSON: Indeed the stack of paper is thick,
but most of it is record and not Brief.

THE COURT: I don't see this in the file, so it
must not have made it here. A1l right.

MR. ATKINSON: Your Honor, the basis for this
motion is really simple. The County has moved to
dismiss the Comb]aint of Randolph James based on
insufficient service of process upon Oconee County.

South Carotlina lTaw is clear on who are registered
agents for service of process upon counties as set forth
in Rule 4(d)(6) of the South Carolina Rules of Civi)
Procedure.

What is specified is (Reading):

Service can be effected by delivery of

a copy to the Chief Executive Officer of the

County of the Clerk thereof.

It's 4(d)(6), Your Honor.

THE COURT: And you are saying they didn't do that?

MR. ATKINSON: Yes, Your Honor. The initial effort
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at service was certified mail. 4(d)(8) sets forth who
can be served by certified mail and counties are not
included. The only entities listed in Parts 1 through 3
of Rule 4(d), counties are not covered, so personal
service is required.

By way ofAbackground. this is the third action
we're here on because there have been two previous
actions filed in Federal Court. This is the first time
in State Court under the Tort C1aim$~Act. :There has
been a determination by the Federal Court based on the
Tort Claims Act the argument that the proper defendant
is Oconee County in this matter.

It is a claim reltated to an airpliane striking a
deer at the Oconee County Airport on April 23rd, 2010.
Obviously, the significance being with the Tort C1éims
Act claim there is a two-year Statute of Limitations
period under that action rather than a2 three-year for a
typical negligence case.

Your Honor, the Plaintiff attempted personal
service by having a process server deliver copies of
papers to two people that are at issue in this case
according their own Brief. . The first is they purported
to effect service upon the Chairman of the Oconee County
Council, Reginald Dexter.

As a preliminary matter, and I ask the Court to
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take judicial notice of this, but I have a witness who
can testify to this if necessary, Mr. Dexter is not the
Chairman of the Oconee Cqunty Council. He was the
Chairman in 2010. The present Chairman is Joel Thrift.

Secondly, even if Mr. Dexter were the Chairman of
the Oconee County Council, I don't think there is any-
reasonab]e'argument that can be made that the Chairman
of the Council is the Chief Executive Officer.

THE COURT: I was gonna ask you. We have a County
Administrator now.

MR. ATKINSON: That's correct, Your Honor. As I'm
sure you know, being a residenf of this county,
originally Oconee Counfy had a Council Supervisor form
of government. Under that form of government the
Chairman would be the Chief Administrative Officer, buf
in 1 be]ieveAin 2003 ---

THE COURT: No, it would have been the Supervisor.

MR. ATKINSON: Yes, sir, Your Honor.

And my understanding -- maybe 1 misdnderstood .- I
believe the Supervisor is an elected position‘akin to a
non-voting Chairman of the Council.

Regardless ---

THE COURT: S0 a Supervisor was elected as a Chief

Executive Officer?

MR. ATKINSON: Yes, Your Honor. And Chair of the
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Council.

THE COURT: And before that you had the County
Delegation and the ruling commissions.

MR. ATKINSON: Before Home Rule, Your Honor.

THE COURT: We always talked about the Senator
being the Mayor of the County, but I don't know.

But go ahead. A1l right. So you are just saying
that even if they did serve the Chairman of County
Council, it was not the Chief Executive Officer.

MR. ATKINSON: Correct. Mr. Scott Moulder is here,
who is the present Administrator of Oconee County, and
if called, he would testify that he is the Chief
Executive Officer. By the Home Rule Statute the title
is Tisted as Chief Administrative Officer.

I've proQided you the Home Rule Statutes for Oconee
County as attachments to.my Brief.

What is clear from this statute is all executive
authority lies with the Adhinistrator. The Chairman of
the Council's only power 15 to sign on beha]f‘of the
Council, but he doesn’'t have independent power than
that. He can only sign if there is a majority vote of
the Council for him to do so.

In fact, without the vote of County Council, the
Chairman of the Council has no more power than any other

citizen of Oconee County to act on behalf of the County.
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So that does away with the service on Mr. Dexter.

The second issue is the Clerk, who can accept
service pursuant to Rule 4(d)(6) is Elizabeth Hulse, the
Clerk of the County Council, who is, that position is
also created by County statufe and provided for under
the Home Rule Statutes which are cited in my Brief.

The effort at service upon Ms. Hulse was a process
server came to the County offices. If you look at the
time line set forth on the Affidavits, it looks like he
came straight from Mr. Dexter's house and looked around
for a minute and handed papers to Glenn Breed, who 1is
the Deputy County Administrator.

There was an Affidavit submitted by the Plaintiff
stating that Mr. Breed stated that he had authority to
accept service on behalf of the County.

First of all, as a preliminary matter, a rule to
dismiss -- é motjon to dismiss under Rule 12(b)(5)
requires the Court to make findings of facts, it's a
little different than a 12(b)(6) motion where you just
rely on the Plaintiff's assertions.

Mr. Breed is here if the Court wishes to pose
questions to him. He denies that he ever stated that he
had any authority to accept on behalf of the County. 1In
fact, what his his testfmony would be is that someone

who was walking around with papers, did not say they
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were a Summons

go to Ms. Hulse

This is significant because the case law cited

my Brief today

and Complaint, and said "I need these to

," and he said “I'11 give them to her.

that I have provided to you sets forth

in

specific rules for someone to be authorized as an agent

for service of

process. And the fact that someone says

that they are authorized to be an agent for service of

process, which

so make them an

we don't even concede happened, does not

agent.

I cannot stand up and say I have authority to

accept process on behalf of the people of Oconee County

~on behalf of th

e County.

THE COURT: You can do that.
MR. ATKINSON: Weill, it's not legally effective
THE COURT: There is a difference.

MR. ATKINSON: Your Honor, there's two principal

cases from the

Court of Appeals on this issue. I know

you want some authority so I've got some for you on this

issue., There's two principal cases from the Court of

Appeals on this
The first

cited in my Bri

issue.
18 Roberson v. Southern Finance which

ef. That one actually dealt with a

motion to set aside the default against a finance

company .

And there,

a process server attempted to deliver
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process to the registered agent for the corporate

entity, and someone working in the office said "Oh, I

can accept for him."

The Court of Appeals said that's naot good service.
You can't be an agent of the agent and therefore bind
the principal. It's blank letter Taw of the law of
agency that the principal can only be bound by the
principal's own actions.

For Oconee County to make someone an agent of
servicé of process other than by operation'of South
Carolina law, I think even at bare minimum it would take
a vote of the Oconee County Council to so authorize
that, and there'é no evidence that that ever occurred
with regard to Mr..Breed.

" The second, I expect there to be an argument that,
well, they got notice of the suit, therefore, that's
good enough. That's not the law of South Carolina, Your
Honor.

There's another case cited in my Brief, Moore v.
Simpson, which I think was one of the last cases Judge
Kimball argued before he became Judge Kimball. It

involved his law firm, and it was a purported service

upon the firm by delivery to a secretary. And this was
a motion to quash. It was the same motion we're here on
today.
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The issue was a secretary, who received mail all
the time on behalf of lawyers, received service. There
was an issue with regard to the Statute.of Limitations.
The Yaw firm said that service on the secretary is not
sufficient service upon the firm.

The Court; Trial Court dismissed, quashed service
on that, and it was affirmed by the Court of Appeals,
noting that you have to berappointed by actually the
principal or operation bf law to be an agent for service
of process.

Your Honor, the case law is clear here. The
statute§ of Oconee County and the South Carolina Rules
of Civil Procedure empower two people to be served with
process on behalf of Oconee County: the County
Administrator or the Clerk of the County Council. What
is clear in the record here is that neither were served;
therefore, there is no good service on the County, and
Oconee County is entitlied to dismissal for improper
service.

By a brief way of note on the Affidavit that was
submitted by the process server late last week, there
are some conflicts and some things that I think question
the credibility. One is that in that Affidavit the day
he supposedly served the documents was Confederate

Memorial Day when the County offices were not open, so I
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believe it would be difficult to serve Mr. Breed.
Now, I'11 acknowledge there's a conflict between
that Affidavit and the Affidavits of Service, but I'm

surprised that he could provide specific details of

- conversations that he had with people in an Affidavit

this long after the fact, but he couﬁdn’t get the date
Eight.

So, Your Honor, I have the witnesses here if you
would 1ike to make inquiry of Mr. Breed regarding his
interaction with the process server, but I don't believe
it's re1evant,-because even if you take what the process
server said as true at face value, which I do not,
there's still no evidence that Mr. Breed was authorized
to accept service ofyprocess on behalf of Oconee County
even if he said he was.

THE COURT: Well, If?? hear argument first.

A1l right. Mr. Asmer?

Plaintiff's Argument in Opposition of Defendant's Motion
to Dismiss:

MR. ASMER: Your Honor, we did aftempt to serve by
certified mail initially. Upon receiving nétice from
Defense Counse1 they didn't believe that was sufficient,
by virtue of their brief, we then effected personal
service on Mr. Dexter, and the service that was

attempted on Mrs. Hulse and ended up on Mr. Breed.
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Until two weeks ago I was unaware that the

Defendant felt that that personal service was invalid.

I had bel-, their original objection and the basis of

their motion was the certified mail service, and when
they filed their motion, it was with the certified mail.

I contacted them when I saw that this hearing was
set and asked now that they had the affidavits of
service of the personal service, was there any issue.-
And I was simply told, vyes, there‘was. And through a
series of emails I then found, I got a response that
they didn't believe Mr. Dexter was Chief Executive and
they didn't believe Ms. Hulse was certified to accept
service.

I pointed out that she didn't need to be certifiéd
under Rule 4, she's proper as the Clerk, and then I was
told, Well, 4t didn't actually happen upon her, it
happened upon Mr. Breed instead, so it's stil1l not good.

As a first issue, until just now we were unaware
Mr. Dexter was not the Chairman at the time he was
served. We were told that he was the Chairman, which is
why he was served.

THE COURT: Well, regardiess of being the Chairman
or not, it'wou1dn't'make any difference under the Rule.

MR. ASMER: I think it does because I believe he is

the Chief Executive. Their assertion that the
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Administrator is the Chief Executive is not supported by
the statutes, nor in case law in South Carolina.
THE COURT: Which statute are you referring to?

MR. ASHMER: I'm referring the Home Rule Statute

‘that makes him the Chief Administrator.

.THE COURT: I think it would be Title 5, wouldn't
it?

MR. ASMER: Yes. And the reason I say this, Your

‘Honor, and it's in my Brief, whenever the Legislature

has issued a Home Rule Statute for a County or Rule
statute for a municipal government, and they set forthr
the forms of government, if they are appointing a Chief
Executive, they list him.

And, for example, I have right here Title -- this
is Section 5-13-70 of the Municipal Corporation Statute
where they are talking about the municipal manager form -
of government, And in delegating the responsibilities
of the manager, it specifically says (Reading):

The manager shall be the Chief Executive
Officer and head of the administrative
branch of the municipal government.

And then it goes forth and cites His duties,

In the enabling statute for the council
administfator form of government, it simply says the

administrator is the administrator.
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THE COURT: Well, let me ---

MR. ASMER: It does not designate him as the Chief
Executive.

THE COURT: Just a moment. Just for the sake of my
not having to take testimony and all that, you will
concede that -- well, Tet's see. A1l right.

Who was the one who was served? Mr. Dexter was not
thé Chairman of County Council?

MR. ASMER: Until they juét spoke I was not aware
of tﬁat fact.

THE COURT: I mean, do I need to take testimony to
that effect or do you have any reason to doubt?

MR. ASMER: I have no reason to doubt if they are
telling me today that he was not at the time that he was
served.

THE COURT: I know, because you just heard it.

MR. ASMER: Right. |

THE COURT: But what I'm doing is trying to
determine as a matter of fact that Mr. Dexter was not
the Chairman of Cdunty Council at the time.

MR. ASMER: I believe that we need that evidence in
the record if that's what you're saying.

THE COURT: A1l right. Then we'll take, we'll take

testimony. Go ahead now.

MR. ASMER: But, having said that, the Rule does
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say the Chief Executive Officer and the Clerk can be
effected service. Our process server signed his
affidavit and what he stated was he went to the
administrative offices, Ms. Hulse ---

THE COURT: Do you have -- I'm sure that's in here
somewhere. Where is it?

MR. ASMER: It's attached as Exhibit F to the
Defendant's Brief and and it's attached as Exhibit A to
mine. And the re]evant,'what Mr. Finley (phonetic) --

‘THE COURT: A1l right. 'Well, let's see. First of
all, service was on May the 10th at 12:20 p.m. on
Reginald Dexter, the purported Chairman of Oconee County
Council.

A1l right. Is that correct?

MR. ASMER: That's correct.

THE COURT: A1l right.

- MR. ASMER: Which is, as you can see, how the
process server checked off his name, also, as Chairman.

THE COURT: Right.

MR. ASMER: And then at 1:05 on May the 11th --
either the 11th or the 16th, I'm not sure, this copy 1is
not good -- it wasAeffected on Gienn Breed, Assistant
Administrator for E&E Servicing, listed as co-worker of
Ms. Hulse. Those are the original Affidavits of |

Service.
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Subsequently Mr. Finley did a single Affidavit,
which is the one attached as Exhibit F to the
Defendant's Brief --

THE COURT: Well, let me -- one other thing.

The copy tHat I have has the date May, and if it's
a zero, it's a zero but it is not complete. 1Is that May
the 10th, 20127

MR. ASMER: I'11 be honest, Your Honor. I thought
it was the 16th until Mr. Finley prepared this other
Affidavit saying it was May the...

THE COURT: Well, let me look at the -- it should
have been filed. Let me see if I can't find the
original.

MR. ASMER: I don't think there's any dispute that
those two attempts were made; what the Defendant is
saying is that they weren't sufficient.

THE COURT: I have to take the Affidavit at its’
face value that it says whatever it says. And I'm sure
you;re not challenging your --

MR. ASMER: No, I'm not, Your Honor.

THE COURT: Oh, come now. Well, it definitely
couldn't be the 16th because the date is the 11th. So
it would have to be before the 11th. And I see a zero,
I mean, the bottom half of it. But really, even the

original is not done, is not complete.
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A1l right. Go ahead. I'm sorry.
MR. ASMER: And then all I was saying is that he

theh'subseduent]y submitted an affidavit in which he

summarizes service efforts both on Mr.

Ms. Hulse, and the relevant paragraphs being seven

through nine in regard to Ms. Hulse and Mr. Breed.

He.

(Whereupon,

off the record and out of the hearing of others.)

THE COURT:

MR. ASMER:

the Court and the Law Clerk conferred

Go ahead.

He stated that (Reading):

Upon érriving at administrative offices

and learned -that Ms. Hulse was not

present, I explained to the personnel ---

THE COURT:
MR. ASMER:
(Reading):

offices,

What's was the day he says that?

He says this occurred on May 10th.

Upon arriving at the administrative

I learned that Ms. Hulse was

not present. I explained to the personnel

in the office I was there to serve legal

papers in Oconee County, asked if anyone

could receive service on Ms. Hulse's behalf

THE COURT REPORTER: I'm -- please slow down.

THE COURT:

Slow down.

201
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MR. ASMER: I'm sorry. I'11 be happy to alsoc hand
this.
THE COURT: Well, I understand. Go ahead.
MR. ASMER: He then testifies in his affidavit
(Reading):
Mr. Breed, the Assistant Administrator,
- advised that he-worked with Ms. Hulse -
and could accept service of the Summons
and Complaint on her behalf.
Upon the representation’of Mr. Breed,
I served him with the Summons and Complaint.
THE COURT: A1l right. So, but you are seeking
service cn Mr. Breed and Mr. Dexter?
MR. ASMER: Mr. Breed in two capacities I would
argue, Your Honor.
THE COURT: I'm just asking -- again, please. It's

kind of 1ike you would do a witness. Answer the

question and then you can explain the answer.

MR. ASMER: Yes, sir. We served Mr. Dexter and
Mr. Breed.

THE COURT: - Those are the two individuals,
regardjesslof‘what thg office might be or not be?

MR. ASMER: Correct.

THE COURT: Mr. Breed and Mr. Dexter?

MR. ASMER: Correct.
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THE COURT: Now, you are also saying that it was on

May the 10th?

MR.

ASMER: I have to, given that Mr. Finley says

it was May the 10th.

THE COURT: So that's what you are relying on,

those are the three things?

MR.

ASMER: I have to rely on it, he's the server.

THE COURT: A1) right. Anything else?

MR .

ASMER: On the one hand I'm saying that

Mr. Breed did in this situation have authority to accept

service, that Mr. Breed is the Assistant Administrator.

With Ms. Hulse out of the office, there is an argument

that he aliso is there to accept service on Mr. Moulder's

behalf,

Mr. Moulder is not available as the

Administrator, he being the Vice Administrator.

THE COURT: A1l right.

MR.

ASMER: And finally I would point to the case

law I cited in my Brief that specifically says, under

Mole v.

Richland Realty (phonetic) that (Reading):
The principal object of service

of process in South Carolina is to give

notice to the Defendant of the proceedings

such that he can réspond, and that exacting

comp]ianbe with the rules is not required.

What's required is to make sure that
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they got it and that they had the
opportunity to review it and respond
accordingly.

And that's Mole v. Richland, South Carolina

Appellate Court, 2010, Your Honor.

THE COURT: A11 right. I do need some testimony,

then, Mr. Atkinson.

MR. ATKINSON: Your Honor, I call Glenn Breed.

Come up and be sworn, please.

THE CLERK: If you would place your left hand on

The Bible and raise your right hand.

21

(Whereupon, the Witness, Glenn Breed, was sworn by

the Clerk of Court.)

Whereupon,

Glenn Breed,
having been first duly sworn by the Clerk of Court,
examined and testified as follows:

Direct Examination by Mr. Atkinson:

was

THE COURT: A1l right. If you would please give us

your full name for the record --
THE WITNESS: My name is --

THE COURT: -- spelling your last name.

THE WITNESS: -- Darrell Glenn Breed, B-r-e-e-d.

THE COURT: A1l right. Mr. Atkinson?
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By Mr. Atkinson:

Q. Mr. Breed, are you employed by the County of
Oconee?

A. Yes, sir.

Q. What is your title?

A. Assistant County Administrator.

Q. Have you previously served as. a County
Administrator elsewhere? |

A. I have.

Where?

Q
A. In Spartanburg County.
Q

What's the significance of May 10th on the
governmental calendar?
A. It is an official County holiday, Confederate
Memorial Day.
Q. Okay. What happens on official County holidays?
Are offices open?
A. Offices are closed.
Q. Do you have specific memory of delivery of papers
as we are-arguing today?
A, Not on May the 10th.
Q. Okay. Do you remember receiving pépers that
uﬁtimate]y were found torbe the Summons and Complaint in
this action?

A. On May the 10th?
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Q. At all.

A. I do on a different date.

Q. Okay. What day do you remember receiving them?
A. May the 11th.

Q. And what do you remember about your interaction

with the process server on that date?

A. Simp1y providing assistance to someone that I
thought was lost, looking for an office that was closed
at the time, at Tunchtime. I was the only one in the
office. I was simply trying to help a customer.

Q. Did the person with whom you spoke identify
themselves?

A. They did not.

Q. Did they say what kind of papers they Qere
detivering?

A. No.

Q. Did they say why they were'seekingvMs. Hulse?

A. No.

Q.. Did you ever represent having any authority-with
regard to acceptance of service of process?

A. No, sir.

Q. Based on your experience, do you believe you have
such authority?

A. No, sir.

Q. And why 1is that?
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A.  I'm not the Chief Executive Officer of the County,
I'm the assistant to that gentleman. |

Q. When you worked in Spartanburg, who did you deem to
be the Chief Executive Officer for purpose of'deiivery
of service?

A. Myself as the County Administrator and the Clerk to

Council.
Q. Okay. Do you know who the current Chair of the
County Council is?
A. I do.
Q. What's his name?
A. Mr. Joel Thrift.
Q. Do you have any idea how long he's held that
position? -
A. Um, I'm not certain.
Q. Let me ask it this way. Has there beeh a different
Chair of the County Council in the calendar year éf
2012?.
A. No, sir.

MR. ATKINSON: That's all the questions I have at
this time, Your Honor.

THE COURT: Al11 right. Cross-exam?
Cross-Examination by Mr. Asmer:
Q. Mr . Breed, you do recall getting the papers served

upon you by Mr. Finley?
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A. -I recall meeting in the hall and him handing over
papers, but unbeknownst to me.

Q. What did ydu do with those papers?

A. I took them to Ms. Hulse's office when she got back
from Junch.

Q. Did you give them to her?

I did.

Are you over the age of eighteen?

> o >

Yes, sir.
MR. ASMER: Nothing further.

THE COURT: Re-exam?

MR. ATKINSON: No further questions, Your Honor.

THE COURT: A11 right, sir, you may step down.

THE WITNESS: Thank you. |

(Witness leaves stand.)

THE COURT: A11 right. Call your next witness.

MR. ATKINSON: Youvr Honor, '1 call Scott Moulder.

THE CLERK: If you will place your left hand on The
Bible and raise your right hand. '

(Whereupon, the Witness, Timothy Scott Mou]der,'wés

sworn by the Clerk of Court.)
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Whereupon,

Timothy Scott Moulder,
having been first duly sworn by the Clerk of Court, was
examined and testified as follows:
Direct Examination by Mr. Atkinson:
THE WITNESS: Same instructions, I'm assuming?
THE COURT: Give us your whole name, spelling your
last name.
THE WITNESS: Timothy Scott Moulder, M-o-u-l-d-e-r.
THE COURT: Thank you, sir.
THE WITNESS: Yes, sir, thank you.
y Mr. Atkinson:
Mr. Moulder, are you employed by Oconee County?
Yes, sir.
In what capacity?
The Oconee County Administratbr.

And how long have you been the Administrator?

Who is the present Chair of the County Council?

Mr. Joel Thrift.

Do you know how long he's held that position?

B

Q

A

Q

A

Q

A. Since June 1st of 2010.
Q

A

Q

A Since January of 2011,
Q

Was Mr. Dexter Chair of County Council at some

point?

A. He was. He was the Chair when I began employment
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with Oconee County on June 1st of 2010.
Q. Does Oconee County publish the identity of the

Chairman of the Council somewhere?

A. Yes, sir, very clearly.
Q. Where?
A, It's on our website as well as every ‘agenda and

minute document we produce from a Council meeting.

Q. Can you tell me brief1y, and as briefly as you can,
what are your duties as County Administrator?

A. I am responsibie for the overall management and
operation of the County operations,

Q. The Chair of the Council, does he have any
executive functions that he performs?

A. No, sir.

Q. Who signs the checks or drafts the budgets and
oversees the departments?

A. I do. I draft the budget and present an

administrative balanced budget for recommendation to

County Council for approval.

I manage all department heads other than appointed,
elected officials and they still report to me on a
budgetary, fiscal responsibility standpoint.

And what was the third one? Budget operation?
Wasn't there a third one?

Q. Supervision.
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A Oh, supervision. Yes, I'm respocnsible for their
supervision,

Q. The County officials that you don't supervise,
would those be in the nature of the Sheriff, the
Coroner, elected officials?

A. Madam Clerk of Court, Sheriff, Probate Judge,

Auditor, Treasurer, Coroner. I believe those would be
elected.
Q. How long have you served in Oconee and otherwise as

a County Administrator?

A. I was with, again, in Oconee since June 1st of
2010, so that's just over two years' time. Prior to
this emp1oymeht I was with Abbeville County as their
County Director.

Q. Does Abbeville County have a different form of
government than does Oconee?

A. They do. They have a strong council form of
government with a director that’s appointed as their
Chief Administrative Officer.

Q. Who in Abbeville in your opinion were thé entitie§

or persons who were allowed to accept service of process

on behalf of Oconee County -- or Abbeville County? I'm
sorry.
A. Based on my experience I would say the Chairman,

Lynn Sokoloski, (phonetic) and the County Director. And
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I'm saying in that standpoint “"the Chairman" because the
Director would not be seen as the Chief Executive
Officer as they are in the administrator format.

Q. What is the form of government in Oconee?

A. The form of Government in Oconee'is an
administrator form of government.

Q. And how was that adopted?

A. Um, I'm not sure. I haven't seen thése documents
and I wasn't here when it was déne. But I'm assuming,
if 1 rémember correctly, that it was voted on through
referendum by the public and approved the form of

government.

Q. Is there any doubt based on your knowledge that

" Oconee County has the council manager form of

government?
A. Council does not have a council manager form of
government, they have an administrétor form of
Qovernment. ‘
Q. I'm sorry. Thank you. Counci administrator form
of Government.

Based on your experience as an Oconee County
Administrator, who are the persons that are authorized
to receive service on behalf of Oconee County?

A. I would say our Clerk of Council as well as the

Administrator.
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Q. Is that somehow communicated to County employees?
A. Not on a regular basis, no, sir.

Q. Okay. And in your opinion does the Council Chair

have the authority to accept process?

A. No, sir.
Q. Does any other County employee have a -- can --
well, let me ask it this way: Can your secretary

receive service of process on your behalf?
A. No, sir.
Q. Can anyone else that works for the County other
than Ms. Hulse and yourself receive process on the
County's behalf?
A. No, sir. Not from my understanding of the law and
what I've been told by our Coﬁnty Attorney.
Q. Okay. Has the County designated anyone besides
yourself and Ms. Hulse to receive process?
A. No, sir.

ﬁR. ATKINSON: Those are all the questions I have.
Thank you,

THE COURT:' Cross-exam.
Cross-Examination by Mr. Asmer:
Q. Mr. Moulder, have you ever been directly -- or let
me ask it this way.

Are you aware of any ordinance that specifically

gives you the title of Chief Executive Officer?
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A. We do have an administrator's ordinance that
establishes the position as the lead of the

organization, yes, sir.

Q. Does it say that you are the Chief Executive
Officer?
A. I would have to see a copy of the ordinance to

confirm that..

Q. Are you referring to a local ordinance or to the

state statute?

A.  Local ordinance. You said ordinance --

Q. Yes. |

A, -- because it's different and I wanted to make sure
I got you.

Q. You're aware that the state sfatuté doesAnot refer

to the Administrator as the Chief Executive Officer?

A, I would have to see that law in order to confirm
that.

Q. You have never reviewed that statute?

A. I have. But there's a lot of statutes that I've

reviewed, so I'd like to see it.

Q. "Is there some local ordinance in which the County

designated your office of the Administrator .as able to
accept service of process for the County?

A. Could you repeat that? I'm sorry. This thing was

caught on my foot.
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Q. Sure. Is there an ordinance that you're aware of
at the County level at which the Council designated the

Administrator to accept service of process of suit

papers?
A, Not that I've seen, no, sir.
Q. If you are a citizen of Oconee County and wanted to

file a lawsuit against Oconee County, how would a
citizen know that they could serve you with those
documents?

A. They could attempt service, and if that person
wasn't authorized to do so, and if the server, the
process server knew who they were supposed to serve,

they could go to the right office.

Q. No. My question is: If I am a citizen and I want
to serve you with, I want to serve the County with
papers, on the website does it say that you are able to
accept service as the Administrator?

A. There is is no statement 'that, “"Here's who you
serve process on."

Q. So the County doesn't tell the citizens of Oconee
who can accept service of process?

A. No, sir. There's a 1ot of things I don't tell the
County citizens.

Q. And they would have to rely on the Rule that'says

that we serve the Chief Executive Officer and I guess
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the Clerk of the County Council, correct?

A, Yes, sir.

Q. And in this case do you contend that you would be
the Chief Executive Officer by virtue of your duties?

Is that how I understand your testimony?

A. If I'm answering, if I'm answering your question,
yes.
Q. " You are not aware of any designation by the State

specifica11y designating you as the Chief Executive
Officer?

A. The bLegislature has not specifically said Scott
Moulder is theVChief Executive Officer of Oconee County,
no, sir. |

Q. And has the Legistature said that the County
Administrator is the Chief Executive Officer?

A. Um, I haven't heard them say that, no, sir.

Q. Are you aware that when the Legislature set forth
the forms of government municipalities, and I'11 use the
MUnicipa1 manager form of government, they specifically
designated the manager and that form of government as
both the Chief Executive and the Chief Administrator?

A. Again, I would have to have that law in front of me
to confirm that. 1I've never worked under a manager form
of government in a city, so I don't know that one

specifically.
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Q. But you would agree if the Legislature 16tended to
give you the title "Chief Executive,” it could have done
80 --- |

A. I don't know what their intent was when they
approved Home Rule forms of government. I wasn't there.

MR. ASMER: Fair enough.

Nothing further, Your Honor.

MR. ATKINSON: Nothing further, Your Honor.
THE COURT: Re-exam?

MR. ATKINSON: You can step down.

(Witness leaves stand.)

MR. ASMER: Your Honor, if I could approach, I have
a copy of the municipal corporation manager form of
government that I've been referring to.

THE COURT: Have you got anything on County form of

government?

MR. ASMER: The Defendant submitted the authorizing
statutes in its Brief to the County form of government,
Your Honor, I believe they are attached as one of the
exhibits.

MR. ATKINSON: They are.

Your Honor, may 1 briefly be heard?

THE COURT: Certainly.

MR. ATKINSON: What is clear from the law in South

+ Carolina is that the Plaintiff, purporting to complete
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service, has the burden of demonstrating service is
accurate. And I have heard a 1ot of arguments that
there is no statute expressly saying that the County
Administrator is the Chief Executive, but I've also seen
no statutes anywhere §aying that the Chairman of the
County Council is.

And observing the functions set forth in the Home
Rule Statute -- and, Your Honor, 1% you want the
citation of the statute, I can get it really quick, For
the County Administrator it's S.C. Code 4-9-620.

THE COURT: Okay.

MR. ATKINSON: It includes (Reading):

Serving as Chief Administrative

Officer of government, executing policies,

directives, and Legislative actions for

the Council, preparing budgets and reguiring

reports for County departments and agencies,

supervising expenditure of funds, and

preparing reports to Council on finances

and administrative services of the County.

That sure sounds like a Chief Executive Offiber to
me as opposed to someone under this form of government,
the County Council Chair has the authority to preside
over meetings and sign on behalf of the Council ---

THE COURT: What does the second sentehce of that
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citation say?

MR. ATKINSON: I'11 be honest, Your Honor. I don't
have that in frbnt of me.

THE COURT: I thought you had it.

MR. ATKINSON: I had the cite to it, not the ---

THE COURT: We11, et me read it to you. Well,
first I'11 read the first sentence to you (reading):

The Council shall employ an

administrator who shall be the

administrative head of tﬁe County government

and shall be responsible for the administration

of the department of the County government

which the Council has the authority to control.

He shall be employed --

Well, 1 guess that means everybody but the Sheriff
and thé Clerk of Court and all those -- and the Circuit
Judge, I trust.

MR. ASMER: Absolutely, Your Honor.

MR. ATKINSON: Certainly, Your Honor.

MR. ASMER: 1 agree-with that, Your Honor. I agree
there.

THE COURT: A1l right. But the second sentence
says (Reading):

He shall be employed with . regard

to his executive and administrative
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qualifications only and need not be a
resident of the County at the time of
employment.

MR. ASMER: Your Honor, we on]dn't argue that he
doesn't have executive duties, just that it doesn't say
he's the Chief Executive.

THE COURT: Well, who else does?

MR. ASMER: I would assume that it has to be the

Chairman of the Council without the power being

- designated otherwise.

THE COURT: Whoa, whoa, whoa. Does it say that the
Chairman of a, of the Council under the Council
Administrator form of government has any duties?

MR. ASMER: Nowhere in the enabling statute does it
identify a Chief Executive Officer.

THE COURT: Well, I didn't ask you that -- we're
getting back -- just remember, just as if ---

MR. ASMER: I'm sorry. I misunderstood your
question.

THE COURT: My question: Is tﬁere anywhere in the
Council Administrator form of government does ft say
that fhe Chairman of the County éounc{7 has executive

duties, other than ribbon cutting?
MR. ASMER: Your Honor, I would have to look at the

statute. I do recall it says that Council has to ---
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THE COURT: I didn't say Council, I said Chairman.

MR. ASMER: Well, no. In the statute it's got a
section where it says the Couhci1‘has to elect the
Chairman for a year's appointment and then I believe it
has his duties. I would have tollook at the actual
statute to see what it says the Chairman does.

THE COURT: He's gonna do that.

MR. ASMER: But, Your Honor, I would also
submit ---

THE CQURT: Mr. Atkinson, go back to your --

MR. ATKINSON: 8630, Your Honor.

THE COURT: You are talking about the County
Administrator.

And that is what you are, right, Mr. Moulder?

MR. MOULDER: Yes, sir.

THE COURT: It says (Reading):

Duties of administrator shall include

but are not limited to' the following: To

serve as the Chief Administrative Officer

of the tounty. to execute the potlicy,

directives, and Legislative actions of the

Council,

A1l right.

MR. ASMER: Your Honor, I have, I have the

statute - -
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THE COURT: Give me your Council Chairman, I want

to know that.

MR. ASMER: It's section 2-32, Council Chair.

THE COURT: Whoa, whoa. Do what?

"MR. ASMER: I'm reading from --

THE COURT: Well, 2 is not under County government,

it's Title 4 -- )
MR. ASMER: I apologize.
THE COURT: -- and municipal governmeht is Title 5.
MR. ASMER: I'm reading the County Ordinance
setting forth the Chairman's duties. I apologize. This

is the actual sentence for each.

‘It says according to Ordinance Section 2-32 -- Jet

me get to it -- (Reading):

The Council Chair shall preside
at all regular and special meetings of
County Council and shall execute on behalf
of County Council all ordinances,
resolutions, directives, deeds, bonds,
contracts ---
THE COURT REPORTER: Please slow down, please.
MR. ASMER: Sorry.

-- all ordinances, resolutions,
directives, deeds, bonds, contracts, and

other official instruments or documents
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unless Council specifically authorizes

execution ---

THE COURT: Whoa, whoa, whoa, whoa. The operative

-word there is "instruments".

MR. ASMER: It says "and other official instrdments
and documents."

THE COURT: And other official instruments. What
he's executing, he's talking about signing. Not
executive. Executing. That meéns if you do a deed, a
document, an ordinance, whatever, it has to have hié
signature on it.

MR. ASMER: It then continues and says (Reading):

..and such other duties and {o
perform such other functions as they are
set forth in this chapter and authorized
by state law.

THE COURT: .It doesn't say anything about Chief
Executive Officer with all the administrative duties of
the County.

MR. ASMER: It does not, Your Honor.

THE COURT: I'm just curious.

MR. ASMER: Your Honor, I think one thing we may be
overliooking ---

THE QOURT: By the way, you do say there is

something in the Municipal Code, I think Title &5 --
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MR. ASMER:

THE COURT:
Executive?

MR. ASMER:
want.

THE COURT:
a Latin term?

MR. ASMER:

THE COURT:
Do you know what

MR. ASMER:

THE COURT:

Yes, Your Honor.

-- that says something about Chief

Specifically. I've got a copy if you

A1l right. Do you want me to give you

Sure.

Expressio unus est exclusio alterius.
that means?

I do not, Your Honor.

Expression of one excludes all others.

So if they express Chief Executive Officer in one place,

that means that's where it’'s limited to, not‘everywhere.

Otherwise, if they knew how to use Chief Executive

Officer in the municipal forms of government, they could

have used it in the County forms of government.

_MR. ASHER:

That was my argument, Your Honor,; that

they knew how and they didn't.

THE COURT:
excluded - -

MR. ASMER:

THE COURT:

government.

MR. ASMER:

And they didn't, so that means that's

That's - -

-- excluded from the County form of

But, Your Honor, I think we're
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overlooking one other issue.

7 THE COURT: I'm more concerned about your question
about, and you cited a county, a Richland County or
something 1ike that case? I want to look at that.

MR. ASMER: The Mole v. Richland Realty. It's --

THE COURT: O0Oh, Richland Realty.

MR. ASMER: -- 693 S.E.2d --

THE COURT: Oh, that's a little different. I
thought it was Richland County. Because there are, in

other words, a party can't refuse to accept service or
thwart service by some sort of --

MR. ASMER: Well, and there's one fact that just
came to light that I think we're overlooking, and it's
because we don't think of it typically, to be perfectly
honest. Mr. Breed testified he handed the suit papers
to Ms. Hulse.

THE COURT: He's over eighteen.

MR. ASMER: He's over eighteen. And under the Rule
all you have to do to effect service is any individual
over the age of eighteen --

THE COURT: I'm trying to find -- where is -- give
me --

MR. ASMER: It's Rule 4.

THE COURT: I'm not looking at Rule 4. I'm looking

at your Affidavit.
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How about this? (Reading) :

Deponent knows the person so served

and the Deponent -is not a party of this action.

MR. ASMER: He was not.

MR. ATKINSON: Your Honor --

THE COURT: If we start doing assistants, isn't he
the Assistant Administrator?

MR. ASMER: He's the Assistant Administrator) but
he's -- I'm not sure I follow the question, Your Honor.

THE COURT: Well, I mean, in other words, I
understand that we usually hire people to serve papers
because they are not parties to the action; in other
words, they don't have any retation to either of the
parties.— In other words, I don't know if I would hire
your wife -- if you are married.

MR. ASMER: I am.

THE COURT: -- I wouldn't necessarily hire your
wife to sue you, to serve papers on you suing you.

MR. ASMER: I would say you're --

THE COURT:. And she's not a, quote, party to the
suit, but she obviously would be, there would be some
question about her impartiality in giving an Affidavit.

MR. ASMER: But I guess I'm --

THE COURT: So I'm not'just, I'm not sure of that

fact, and we'll have to Took at something else.
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MR. ASMER: Well, I guess my point is, Your Honor.
is fhat under the Mole v. Richland Realty case, the
point is in South Carolina, the point is to show that
the person who is supposed to get service got the
documeﬁt. And if you can show that, you dqn‘t have to,
as they say, have exact compliance with the Rules.

In this case Mr. Breed ---

THE COURT: I didn't know about -- that's also the
Chief Justice's observation in Roche (phonetic) --

MR. ASMER: Yes.

THE COURT: -- that if you got it, you know, that's

the most imp&rtant thing. But there again, that was
service on a corporation there was a question about, and
they actually tried to thwart service. I haven't heard
anything that said they were‘thwarting service.

MR. ATKINSON: Your Honor, if I may briefly --

THE COURT:- And, by the way, and also in proving
service, as I understand, once it's established that
service was not followed by the Code or thé Rule, then
it becomes the duty or the responsibility or the burden
of proof on the server,

Yes?

MR. ATKINSON: I'm well familiar with the Roche
case, I've argued it a bunch of times. And there it was

an executive in the, it was a corporation, so it's-a
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different entity. But they were actually ducking
service and they got it on the ---

THE COURT: Isn't that exactly what I said?

MR. ASMER: No, we're not claiming they were
ducking, Your Honor.

MR. ATKINSON: But, Your Honor, the other thing I
would note is that Moore v. Simpson, which is the case
involving Judge Kimball's firm, that service was
effected on the secretary, aﬁd there was no argument
that the ilawyer didn't get the service, it was that the
service was improper and, thereforé, they were entitled
to dismissal. \

THE COURT: Al1 right. Anything else?

MR. ASMER: That's all Your Honor.

MR. ATKINSON: Thank you.

The Court's Ruling:

THE COURT: I'11 tell you what I'm going to do. I
think -- and by the way, you obviously know that my
ruling from the bench today and even my entry of a Form
4 is not final. But in order to get this matter
resolved as soon as possible to your benefit, that I'm
going to grant the motion to dismiss and ask
Mr. Atkinson to prepare a proposed Order.

How much time do you need?

MR. ATKINSON: Ten days, Your anor?
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THE COURT: Ten days. All right. Now, usually I

give you more, but I'm going to 1imit you to ten days.

Of course, you serve it under Rule 5 on the Plaintiff.
But the thing is, I don't sign Orders for five days
after I get them. And that's not to reargue as much as
to be sure that it is appropriaté so you will have time
to respond if you would like to.

MR. ASMER: May I ask for one clarification, Your
Honor?

THE COURT: Certainly.

MR. ASMER: Their motion asks that this motion to
dismiss be granted with prejudice. Are you.granting it
with or without? Because I would also contend there is
absolutely no basis for it td be done with prejudice.

- THE COURT: I think the prejudice -- and that's
where it is -- if he's talking about the Statute of
Limitations under the Tort Claim --

Is that what this is brought under, the Tort
Claims?

MR. ATKINSON: Yes, Your Honor, it's a Tort Claims.

THE COURT: So it's the two-year statute?

MR. ATKINSON: Yes, Your Honor.

THE COURT: -- that that's gonna be set by statute.

MR..ASMER: I understand, Your Honor. But when --

THE COURT: In other words, that's an affirmative
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defense.

MR. ASﬁER: That's what I was asking.

THE COURT: Yes. It's dismissing it based on the
service statute 4(b)(6) -- is it 4(b)(6)7

MR. ATKINSON: 12(b)(5) is the Rule 12 Hismissa],

THE COURT: Yes. But the service statute, I said.

MR. ATKINSON: 4(b)(6), Yes, Your Honor.

THE COURT: . But there's a 12(b)(5) motion --

MR. ATKINSON: Yes, Your Honor.

THE COURT: -- being dismissed because it was not
perfected undeﬁ 4(b)(6). |

A1l right. Very good. But no, it's not without
prejudice. It's only prejudice to this service is not
good.

MR. ATKINSON: Your Honor, do you wish to have that
sent to you by email?

THE COURT: Email, of course.

MR. ATKINSON: A1l right.

THE COURT: A1l right. Well, you already heard it.

Again, gentleman, I want to thank you for vyour
batﬁence.

MR. ASMER: Thank you, sir.

MR. ATKINSON: Thank you, sir,

THE COURT: It's always an interesting case.

MR. ASMER: Your Honor, it got me out of Charlotte
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at a time where I did not need to be down there.
THE COURT: Cangratulations.
MR. ASMER: Thank you.
(Discussion off the record.)

(The above hearing was adjourned at approximately

1:46 p.m.)

* %

** End of Requested Certified Transcript of Record
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THE COURT: Okay. The first case on the docket is
Randolph M. James, PC, versus County of Oconee. This is a
motion to dismiss with prejudice. - Is that correct?

MR. ATKINSON: Yes, Your Honor.

THE COURT: Would you state your name for my court

reporter, please, sir?

MR. ATKINSON: Yes, Your Honor. Dan Atkinson for the
Defendant, Oconee County.

MR. ASMER: Peter Asmer for the Plaintiff.

THE COURT: Thank you. Good to see you gentlemen.

All right. 1’11 be glad to hear from you.

MR. ATKINSON: Judge, there are actually two motions
to be heard, because one carried over and was consolidated
by order of Judge Macaulay. Initially, in May of this
year, I filed a motion to dismiss pursuant to Rule 12(d) (5)
because of improper service on Oconee County. After a
hearing on September 4th of this year, Judge Macaulay
stated an intention that he would likely grant that motion.
The Plaintiff amended their complaint and filed a new
complaint and served the amended summons and complaint on
September 7th. The reason the first motion still needs to
be heard is that the time issue for statute of limitation
purposes will be determined by when Oconee County was
actually served. Judge, there’s briefs. I’m not going to

read the briefs to you.
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THE COURT: ' I‘ve read it.

MR. ATKINSON: Thank you. 1I‘ve provided a transcript
from the original hearing. 1It’s a lot of pages. I want to
direct your attention to a few so you don’t have to review

all of them.

THE COURT: Now, I have not seen the transcript from

the hearing.

MR. ATKINSON: I think your law clerk has a copy of
it.

THE COURT: All right.

MR. ATKINSON: The pages, the only pages 1’11 refer
to, Judge, are the testimony of Glenn Breeden as well as
the -- who was the Deputy County Administrator for dconee
County, as well as the testimony of Scott Moulder, who is
the County Administrator. Those pages are 21 through 34 of
the transcript.

THE COURT: Okay, sir.

MR. ATKINSON: Judge, in facf, the issue here is
relatively simple. What it comes down to is, when was
Oconee County properly served with process of this case. As
you know, Oconee County is a political subdivision of the
State of South Carolina and, therefore, the rules for
service of process upon it are governed by Rule 4(d) (6) of
the South Carolina Rules of Civil Procedure. Initially,

Plaintiff attempted to effect service via certified mail.
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Rule 4(d) (8) governs certified mail. There’s no provisién
for certified mail service on the County. That was the
original motion to dismiss that arose from that. In the
motion, Oconee County expressly stated there were two
people who could be served, and that’s the chief executive
officer of the county or the clerk of the county council
and that comes exactly from Rule 4(d) (6).

THE COURT: Tell me a stétute other than Rule 4(d) (6)
that provides for service on the county.

MR. ATKINSON: There is no statute that provides
service upon anybody else to my knowledge, Your Honor. ‘At
the last hearing a major issue came up, who was the chief
administrative officer, chief executive officer of the
county: Wés-it fhe chairman 6f the county council or was
it the county administrator. My position, and I think the
home rule statutes are clear that it’s the county
administrator, but obviously, for purposes of this motion,
it doesn’t matter because plaintiff didn’t serve either
one.

If you look to the language of the original complaint,
the reference is to the-Honorable Joel Thrift, Chairman of
the County Council. That is who was the chairman of the
county council at the time the complaint was served.
Service was made upon Reginald Dexter, who is a member of

the county council but not the chair. Again, even if you
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look to the language -- in paragraph two of the original
complaint filed by the Plaintiff, it noted who the proper
county administrator was, but that’s not who they served.

What we come down to, Your Honor, is, was Elizabeth
Hulse served. She was not personally served with the
summons and complaint. That’s clear from the affidavits in
this case. What happened is, the process server came to
the county administrative offices, which are a couple of
blocks from here and delivered papers. There’s a conflict
in the testimony. |

And just for way of backgrouﬂd, a Rule 12(b) (5) motion
-— this>isn’t like a Rule 12(b) (6) motion, where any facts
in the non-moving partY's favor dictates that the Courf has
to make a finding as to what the facts are with regard to
service. Glenn Breeden's testimony, which was presented
with cross-examination at the September hearing, was that
somebody came to him and said they had papers for Ms.
Hulse, didn’t say it was process, didn’t say they were
serving the county, they just delivered the papers. An
affidavit from the process server conflicts with that.
But, Your Honor, the affidavit is not particularly credible
because the date of service on the affida&it is Confederate
Memorial Day, when he said he served it, which is a day the
county offices are not open. So, he didn’t get the date

right, so I don’t think he’s credible on much of anything
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in his affidavit.

Regardless, even if the process sefver told Mr.
Breeden, "I’m here to serve the county," and Mr. Breeden
took the papers, that’s ﬁot proper service on the county.
Black letter law on agencies for purposes of this ié, that
Mr. Breeden would have been, had to have been authorized by
the principal to acéept service of process on his béhalf.
There’s no act of the Oconee County Council or any other
act that gives Mr. Breeden, a deputy administrator,
authority to accept service on behalf of the county.

There were two people who could have been served,
Scoft'Moulder or Elizabeth Hulse, and neither one of them
was served until September 7th.

The case law cited in my brief fleshes through it.
We’ve got cases where a secretary received process for
lawyers. That’s not good service on a law firm. It’s the
Moore versus Simpson case. There is no goéd service.
There was no good service untii September 7th of 2012, TheA
reason that’s significant, is September 7th, 2012 is a
hundred and fifty-seven days after the statute of
limitations ran on this case. I think the case you will
hear primarily from the Plaintiff is the Mims versus
Babcock Center case, which is dealing with this issue, the
South Carolina statute interpreting when an action is

commenced for statute of limitation purposes.
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The Sﬁpreme Court ruled there are two ways you can
commence an action properly within the statute of
limitations. One is to serve it within the limitation
period, which did not happen in this case. Eveﬁ if the
first service was service, it was not within the limitation
periéd. The second is to serve within one hundred and
twenty days of filing. Ms. Hulse was served on September
7, 2012, a hundred and fifty-seven days after the filing of
the summons and complaint’in this action. That’s not
within a hundred and twenty days.

THE COURT: When you say the éummons and complaint,
you’re really referriné to the amended summons and
complaint?

MR. ATKINSON: Yes, Your Honor, You're correct. Thank
you. The amended summons and complaint was served the day
it was filed, which is September 7th,.2012, on Ms. Hulse as

the Clerk of County Council.

THE COURT: Was there ever a consent for the

amendment?

MR. ATKINSON: There was no consent for the amendment.
Because the first answer was -- because the first
responsive document filed by Oconee was not an answer, but

rather a motion to dismiss, I expect Mr. Asmer will argue

that there was no requirement for consent at that point.

Regardless, the doctrine of relation back doesn’t relate
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back for thé dates of service. I agree that if he files an
amended complaint, the date of filing is the date of the
original complaint’s filing, but you don’t get a hundred
and twenty days from the date of amendment. The statute
says, and the Mims case says, you get a hundred and twenty
days from the first filing of the complaint. It’s a
hundred and fifty-seven days -- two years and a huﬁdred and
fifty-seven days, which under the statute of limitations is
too late. Therefore, the action is time barred and should
be dismissed with prejudice.

THE COURT: Does everybody agree that there’s a two-
year statute of limitations in this case?

MR. ASMER: Yes, Your Honor.

THE COURT: All right. 1I’'1ll be glad to hear from you,
counsel,

MR. ASMER: First, I would agree that the issue of the
chief executive is no longer an issue. I think that was
decided at the first hearing. The issue is service on Ms.
Hulse. Addressing the issue first -—--

THE COURT: Well, hold on just one second so I'm clear
on the record.

MR. ASMER: Sure.

THE COURT: I don’t need to address the matter ruled
on by Judge Macaulay, but apparently not incorporated into

an order. Is that correct?
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MR. ASMER: I'm not .sure. I think Mr. Atkinson wants
you to rule on the first motion, also. The first motion
dealt with service on the council and on Ms. Hulse. And
what I am conceding is that the issue of whether the
service on the councilman was correct or not, we concede
thaﬁ his point with the chief executive, regardless of

whether you determine it was the administrator or the chair

‘of the council, it’s irrelevant because neither of them

were served, as he pointed out.

THE COURT: Okay.

MR. ASMER: Ms. Hulse, though, was always a proper
party to receive service. Whether the process server has

the date in his affidavit correct or not is also

‘irrelevant, based on Mr. Breeden’s testimony, because when

he testified he said, "He did come to me. He did give me
the papers." I then questioned him. And this is on page
25 during the cross-examination. I asked him, "What did
you —- did you tell him you would give those paéers to Ms.
Hulse?" He said, "Yes." Now, there is a dispute. He
claims he didn’t realize they were suit papers. The
process server says, "I told him they were suit papers."
Mr. Breeden says that he took the papers from the process
server. When Ms. Hulse came back from whatever she was
doing, he took them to her aﬁd gave them to her.

THE COURT: This is Mr. Breeden?
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MR. ASMER: This is Mr. Breeden. I asked him ---

THE COURT: Well, let me stop you there. Assuming
that is undisputed, and just for the sake of argument,
wouldn't the fact that service was made on Mr. Breeden be
sufficient regardless of whether Mr. Breeden subsequently
transferred it over to Ms. Hulse or not?

MR. ASMER: I think service on Mr. Breeden would be
sufficient since he was there acting on behalf of the
county and said he could take it for Ms. Hulse who was not
in the office at the time and gave it to her. Even if, as
Mr. Atkinson says, that’s not proper because he’s not
authorized under agency service in South Carolina, the
case, Mull v. Richland, which I cited in my first brief.

THE COURT: Mull v, Richland?

MR. ASMER: Yes. It’s a 2010 case, Your Honor. 1It’s
in my first responsive brief. In that case, the Court made
the point that exécting compliance with the service rules
are not necessary to have effective service. What isv
necessary is that the Defendant is served such that they --
I mean, receives the papers such that the Court gets
personal jurisdiction and the Defendant has sufficient
notice to protect its interest and acts on the complaint.
Here, two things happened. One, we served the assistant
administrator, Mr. Breeden, who said to our service

processor he could take the papers. Mr. Breeden’s over the
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age of eighteen. He then gives them to Ms. Hulse. He
testified he gave them to her. She then, apparently,
passed them on to their attorneys because they did file a
motion to dismiss. They had the opportunity to read it and
protect their interests. The motion to dismiss that they
filed, that was all done within the first hundred and
twenty days.

THE COURT: What date was that served on Mr. Breeden?

MR. ASMER: The date of service is the issue in
dispute, whether it was May 10th, which was Confederate
Memorial Day, or May 1lth. I can’t remember what the
dispute in the first hearing was. But there was a dispute
as to the actual date. The process server had one date in
his affidavit and Mr. Breeden testified it was another
date, but it was within one or two days of each other, all
within the one hundred and twenty days. So, I don’t think
it really matters as to the exact date.

What happenedvthen was, they did file a motion to
dismiss, claiming that it had to be on the chief executive
or personally on Ms. Hulse. When we got to the hearing,
the issue of the chief executive, I believe, was dealt
with., The issue of Ms. Hulse, the Judge heard my arguments
and said, "I'm inclined to grant their motion. I would
like him to submit an order." And he says, "Then we’ll

deal with this." And he said, "But Mr. Asmer, as with all
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my orders, they’re not final until signed and that’s to
your benefit." I may have taken it wrong, but that was
from him telling me if there’s something you want to try to
do before the motion is heard and finalized, be my guest.

I went back, did some research and discovered that just in
August the Court has passed this case, which is the Mims v.
Babcock Center case and this was just ruled on this year.
What happened in Mims is similar to this. There was a
complaint filed. It wasn't served. Months go by.
Plaintiff files an amended complaint because the only thing
that was filed was a motion to dismiss. Under the rules,
the plaintiff is always allowed to amend his complaint,
once, as a matter of right, until a responsive pleading is
filed.

THE COURT: Doesn’t it require that once, as a matter
of right, if it’s within the time before the responsive
pleading is served?

MR. ASMER: 1It's before the responsive pleading is
served. That'’s correct. The responsive pleading has to be
a pleading as defined in the rules. Motions to dismiss
are, specifically, not responsive pleadings. Our rule is
taken directly from the Federal Rules. The Federal Rules
in 2010 realized they had a problem because this was
occurring regularly. It was legal. It happened. The

cases all said this is fine. You're right, you get one as
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a right and if the defendant chooses to file a motion

‘rather than an answer, you may always file an amended

complaint without consent.

In 2010, the Federal Court amended Rule 15 to
specifically list a responsive pleading or a motion to
dismiss and listed out the other documents, which would
also stop the plaintiff from being allowed to file an
amended complaint. South Carolina has never done that. As
a result, in this case what the Court said is, under our
Rule 15(a), it allows filing and service, filing and
service of an amended complaint without leave of court,
even if the original complaint has not been served. The
Defendant’s argument was specifically rejected by the
Court. Justice Pleicones in his dissent made the same
argument the defendant did, that he felt that the original
service still had to bé made so that the action was
"commenced", td allow the amended complaint to go forward.
The Court says, no, you don’t have to have commencement of
the action, because you don’t have to serve the first
complaint to be allowed to serve the amended and have that
amended complaint relate all the way back to the date the
original complaint was filed and that’s what they ruled in
this case. The Defendant would try to argue that becausé
our hundred and twenty days passed before we commenced,

we’'re barred from doing this, but we’re not, because the
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Court specifically held, you don’t have to serve the first
complaint to file the amended complaint. This is all
triggeréd by the Defendant’s action. Did they choose to
file a motion or did they file a responéive pleading?
Having not filed a resbonsive pleading, we’re allowed to
file the amended complaint, it relétes back to the first,
and we now have a hundred and twenty days to serve that
amended complaint and we served it the same day it was
filed. So at this point, service is good.

THE COURT: All right. Any response to that?

MR. ATKINSON: Yes, Your Honor. And I'm going to read
directly from the Mims case that’s being cited. What is
cited is South Carolina Code Annotated §15-3-20, which
govgfns when an action is commenced for limitations
purposes. This is directly from the Supreme Court, the
majority opinion by Justice Beatty. And this is page three
of the opinion. The statutevand the rule read together
provide that 1) an action is commencéd upon filing the
summons and complaint if service is made within the statute
of limitations, and (2) if filing but no service is

accomplished within the statute of limitations, then

‘service must be made within a hundred and twenty days of

filing, which is exactly the position that I take here.
Filing was made within the limitations period. It was made

about fifteen days before the limitations period ended.
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Service was not accomplished within the limitations period.

Turning to page four of that opinion. 1In amending
Rule 3(a) of SCRCP, this Court clearly stated that the
hundred and twenty day period begins running from the —--
emphasis of the Court -- filing of the complaint, not after
the end of the statute of limitations period as argued by
Mims; They had a hundred and twenty days from the date
they first filed. A hundred and fifty-seven days later,
they accomplished, first accomplished proper service upon
Oconee County. The action is time barred. The question is
not whethei they had freedom to amend. 1It’s didlthey serve
the complaint in time. They didn’t. The time has run.

THE COURT: Do you stipulate they had a right to
amend?

MR. ATKINSON: I will stipulate to that, Your Honor.
But the relation back doctrine doesn’t create a new hundred
and twenty days_because it can lead to a ridiculous logical
argument, which is: I file a complaint, I wait four years,
I amend it and then servé them and say, well, I've got a
hundred and twenty days from that. The cléck runs from
filing the first complaint and relation back runs back to
that date. |

THE COURT: All right. Let me hear you on one thing,
one quick moment on the service on Mr. Breeden.

MR. ATKINSON: Yes, Your Honor.
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THE COURT: What I am understanding you to say 1is that
because strict compliance with Rule 4(d) (6) was not
complied with, that is ineffective service?

MR. ATKINSON: It’s not exactly strict compliance,
because I'm aware of the Roberson case law and a line of
cases. I refer to the Devore against Simpson case, which
is cited in my brief and that is, you have to serve someone
who is empowered to accept service.. The cases that say no
strict reliance required, Roberson one of them, is, "Yeah,
you didn’t serve the registered'agent, but you served an
officer of the company. An officer of the company can
always accept service on behalf of the company.™ Moore
versus Simpson is much more applicable to this case. 1In
that case, it was Judge Kimball’s law firm, actually, right
before he became a judge and someone filed a suit against
the firm by deli&ering it to a secretary in the office and
the Court quashed service and it was upheld by the
Appellate Court saying service on a secretary is not good
enough. Service on the deputy administrator is like
serving a secretary, somebody who works in the office and
has contact with Ms. Hulse, but it is not good service on
Ms. Hulse.

Counties, I think, ére a special breed becausé, in
effect, by bringing a summons and complaint against a

county, you’re bringing a summons and complaint against
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every citizen of Oconee County and only certain people can
receive that service and it is set by rule and it’s
explicitly set. This isn’t a case of hiding the ball and
oh, we were trying to trick them into serving the wrong
person. It appears that Ms. Hulse was at lunch when the
process server came. Had the process server waited for her
to come back from lunch, he could have handed her the
summons and complaint. Their hours are published. It’s a
publically available office. You can’t just leave it with
somebody in the office and have -- I’'1ll give you a good
comparison, Your Honor. If I were to sue you, I can’t
deliver a summons and complaint to your law clerk énd say,
well, he got it to you, it’s good enough. It’s got to go

to you. If my firm were to be sued, you can’t bring it to

- a paralegal and leave it and say, well, they found out

about it. It’s good enough. . I agree that exacting
compliance with the rules is not required, but we’re not in .
the horseéhoe, hand grenades, nuclear weapons rules of
service either, where close is good enough. You have to
give it to a designated person, a person with authority to
accept process on behalf of Oconee County.

And, frankly, Oconee County alerted the Plaintiff to
the objections it was going to raise to process from the
very beginning by filing its motion and action was not made

to correct it, but the rule is explicit and clear. This

N
I
w




10
11

12

13

14

15 -

16
17
18
19
20
21
22
23
24

25

18

isn’t a case of trickery or somebody not accepting service
and just, "they came while she was at lunch." If they’d
come to any county council meeting, they could have gotten
her. So, I agree that in all cases exacting compliance is
not required, but‘I do think he had to get it to a
registered agent.

THE COURT: All right. Thank you, sir. Anything
further?

MR. ASMER: Yes, one thing. When they alerted us that
it was not proper to serve by certified mail, we did do
something. We attempted to serve personélly;' We had the
process server take the complaint to Ms. Hulse’s office to
give it to her. She wasn’t there. Mr. Breeden took it.
One other thing I did raise in the first hearing, and I'1l
raise it again. Our service rules don’t require any magic
language, none of this, you’ve been serﬁed when yourhand
them the document. Mr. Breedeh is over the age of
eighteen. He did hand the documents to Ms. Hulse. He
acknowledged that she got it. She received them. That’s
service, also. The question is, did she personally get
them? She did personally get them within the hundred and
twenty days. |

THE COURT: Well, the question would more properly be,

wouldn’t it, whether or not Mr. Breeden had been empowered

by his principal to accept service, wouldn’t it?
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MR. ASMER: < That is if you wish to rule that Mr.
Breeden, that service on Mr. Breeden was accepted. I would
argue that service on Ms. Hulse was effective when Mr.
Breeden gave her the documents. Anyone over the age of
eighteen can hand the complaint to the defendant and
theY've been served. 1In this case, he’s over the age of
eighteeﬁ, which he testified to. And he said, I did hand

them to her when she returned and she got them. Factually,

we know the county got them. We know Ms. Hulse got them.

That’s all in the record. She’s the one that’s supposed to
personally get them and we know she personally got them
within the initial hundred and twenty days. We also know
she got them personally the second time.

THE COURT: The hundred and fifty-seven days?

MR. ASMER: Yes, Your Honor.

THE COURT: All right. Thank you, gentlemen. I’'m
going to take this under advisement and I’1l1 give you my
decision.

MR.‘ATKINSON: Thank you, Your Honor.

MR. ASMER: Thank you, Your Honor.

THE COURT: Yes, sir.

[END OF REQUESTED TRANSCRIPT OF RECORD]
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