o 3 Q ‘THE STATE OF SOUTH CAROLINA
( In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

Casey L. Manning, Circuit Court Judge

Civil Action No.: 2011-CP-40-8456
Civil Action No.: 2011-CP-40-8459

Appellate Case No.: 2013-000386

Xu Dong Sun, Appellant.
V.
Xiaolan M. Wang, Rui Cao,
and M. Vista Restaurant, LLC,
Respondents,
Shengen Sun, Appellant. '
V.
Xiaolan M. Wang, Rui Cao, FR sy o~ e '
and Miyo’s at Sandhills, LLC, ﬁé Y, @!Wj ] %/";’7“ ;
Respondent, SEp . 4 5}
“ 0 2013
g
<0 Court 5 AlGant
RECORD ON APPEAL ML

Allen Jackson Barnes

Allen Jackson Barnes Attorney at Law LLC
Post Office Box 2838

Sumter, South Carolina 29151

(803) 840-6327

Attorneys for Appellants



John E. Schmidt, III

Melissa J. Copeland

Schmidt & Copeland LLC

Post Office Box 11547
Columbia, South Carolina 29211
(803) 748-1342

Attorneys for Respondents



INDEX

Decision and Award of the Arbitrator in Bind Arbitration.............cccecevveveverevnrnenee. 2
Order of the Arbitrator on the Post Decision Motions.......... e e 12
Order on Motions to Modify; Vacate or Correct ..........oceeeennensd ettt st sae s 14
Demand for Arbitration Xu Don Sun .........cccceveevnnennninnieenennnnnenennen. e 20
Demand for Arbitraion Shengen "Jack” SUn ..........c.cevvevvveeverieeeerecrereereeneseenenns 23
Respondents' Answer and Counterclaim .......................... et nae e 26
Transcript from Hearing 0h Motions to Modify, Vacate and Correct .................. 30
Defendants' Motion to Vacate, Modify, or Correct Arbitration Award................ 46
Amended Purchase Agreement Xu Dong Sun..........ccocenevieienenvenenncnninreecrennene. 56
Amended Purchase Agreement Shengen "Jack" Sun ......c.cccvvevvinvirieninnnininnn. 68

Respondents' and Counter-Claimants' Opposition to Claimants' Motion to Modify
and Correct Award and Respondents' and Counter-Claimants' Motions to Modify, '
Vacate or COITect AWAI .........cc.ceuevieeniecnieeeiereieneneneerteesnetee et eese s e e ees 80

CertifiCate OFf COUNSEL .evneeeieeeeeeeeeeeeeeeeeeeeeeeeseeeseessesseesessessensesseessessesssnsessesses 92




STATE OF SOUTH CAROLINA ) ARBITRATION PURSUANT TO
) S.C. CODE ANN. § 15-48-10
COUNTY OF RICHLAND )
Xu Dong Sun
Claimant

VS,

Xiaolan M. Wang, Rui Cao, and
M Vista Restaurant, LLC

Respondents and Counter-Claimants.
DECISION AND AWARD OF THE
ARBITRATOR IN BINDING ARBITRATION

Shengen Sun
Claifnant
Vs.

Xiaolan M. Wang, Rui Cao, and
Miyo’s at Sandhills, LLC
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Respondents and Counter-Claimants.

| These two matters involve written Claims and Counterclaims arising from the
sale by Respondents of a restaurant to each of the Clalmants and the Respondents
subsequent reacquisition of the restaurants by ouster of the Claimants. The terms of
the sales are each framed by an Amended Purchase Agreement and an Amended .
License/Management Ag’reement. The Amended License/Management Agreements
provide for binding arbitration and the Amended Purchase Agreements specifically
provide for binding a’rbitration pursuant to the South Carolina Uniform Arbitration Act

(S.C. Code § 15-48-10 et seq.). The parties, through their attorneys, also entered into



an Agreement to Arbitrate designating the undersigned as the Arbitrator of the issues
presented by the pleadings and hearing.

The arbitration hearing was held before me over six days (March 14, 15 and 16
and May 10, 11 and 12, 2011). Prior to the hearing, the parties served and submitted
written - Claims and Counterclaims and Responses. At the hearing, the parties
. 4presented their witnesses and their exhibits. The Claimants Xu Dong Sun and Shengeh
. (*Jack”) Sun and the Respondent/Counter-Claimant Xiaolan M. ("Michelle”) Wang,
testified, as did Chen Xiang Zhi and Su Shen Li on behalf of the Claimants, and Mark
- Thompson and David Siddons, Esq. on behalf of Respondents. At the conclusion ef the
: testimony, the attorneys presented argument and submitted memoranda of authorities.
Having heard and considered the testimony of the witnesses ahd the arguments of the
attorneys, and new having reviewed and eonsidered the submitted pleadings, the
. decumentary evidence, and the memoranda of authorities, | make the following decision
and award based on the following findings, reesoning and conclusions. |
| FINDINGS OF FACT

T On July 13, 2010, Xu Dong Sun (“Xu Sun”) entered into a Purchase

. Agreement with Xiaolan M. Wang (“Michelle Wang") and her husband Rui Ceo (“Cao”)
.A (the members of M Vista Restaﬁrant, LLC) to purchase the M Vista HesfaUrant in the
Vista area of Columbia on the elosing date of August 1. At the same time and with an
~ effective date of August 1, 2011, Xu Sun also entered into a License/Management
Agreement with M Gourmet Group, LLC (of which Michelle Wang and Cao are the
| membefs) for license rights to the name M Vista and for management services in

exch'ange for a monthly fee of 3% of M Vista’s gross receipts.



2. Shortly after the commencement on August 1 of Xu Sun’s period of
ownership of M Vista, Michelle Wang, who became unhappy with the sale to Xu Sun,
locked Xu Sun out of the restaurant on August 22. Fbur days later and after negotiations
among the parties, Xu Sun signed an Amended Purchase A‘g"reemen't'and an Amended
Licen-se/Managemen't Agreement. The Amended Purchase Agreement retained the
same purchase price of $680,000. but changed the_ down payment amount (from

$80,000 to $150,000) and changed the payment terms (ffom a level amortized monthqu

payment of $18,253 for 36 months at 6% interest to a flexible rhonthly principal payment .

of the restaurant's “gross monthly profit’ less $10,000 with an additional payment of
interest at 10% per annum and with the unpaid balance due in full on March 1, 2012).
The payment provisibns included a 're\(ersion and forfeiture term that also was
contained in the original Purchase Agreement:

In the event Purchaser is more than thirty (30) days late on

any payments hereunder, the Units [in M Vista Restaurant,

LLC] sold hereunder shall revert to Seller and Purchaser

forfeits all money pa|d o Seller and his/her ownershup in the

LLC and Business. -
The Amended Purchase Agreement also added the following sentence not contained in
the original Purchase Agreement:

Until the Purchase Price is paid in full the Seller shall have a

majority vote in the event of any disputes between the Seller

and Purchaser. ,

3. On July 16, 2010, Shengen Sun (“Jack Sun”) entered into a Purchase

Agreement with Michelle Wang and Cao (the members of Miyo's at Sandhills, LLC) to

purchase the Miyo's at Sandhills Restaurant in the Northeast area of Columbia. Jack

Sun also executed a License/Management Agreement with M Gourmet Group, LLC



which, like the Agreement with Xu Sun, provided for licensing of the restaurant name
and for management services in exchange for 3% of the monthly gross receipts.
' 4, Shortly after the commencement on August 1 of Jack Sun’s period of

ownership of Miyo's at Sandhills (“Sandhiils”); Michelle Wang, who also became
unhappy with the sale to Jéck Sun, Iockéd Jack Sun out of the restaurant on August 22.
Four days later and after negotiations amdng the parties, Jack Sun signed an Amended
Purchase Agreement and an Amended License/Management Agreement. The
‘Amended Purchase Agreement for Sandhills retained the same purchése price of
$480,000 but changed the down paymént amount (from $80,000 to $100,000) and-
changed the payment terms (from a Ieyel amortized monthly payment of $12,169 for 36
months at 6% 4interest to a flexible monthly prihcipal payment of the restaurant’s “gross
monthly. profit” less $8,000 yvith an additional payment of intergst at 10% and the unpaid
balance due in full on Sebtémber1, 2012). The Sandhills’ Amended Purchase
Agreement included the same reversion, forfeiture and ‘majorify vote provisions as
referenced above for M Vista. - | 4

5. Xu Sun and Jack Sun each paid a down payment of $80,000, with the
balanc\e' of the recited down payrhents “baid” by way of a credit based on previous
“draws” after August 1 from the checking accounts of the two resfaurants by Michelle
Wang (who retained the ability to transfer funds from the accounts.).

6. The sales of the two restaurants were a part of the sales of other Michelle
Wang/Rui Cao restaurants in July 2010. These sales, with the exception of the M Vista
and Sandhills sales, resulted in reacquisitions (with refunds of the respective down

payments) in August 2010.



7. In keeping with the broad management authority retained under the
Amended License/ManagementA Agreements, and in an effort to determine the
appropriate payment of “gross monthly profit’ (a term undefined in the Amended
‘Purchase Agreements), Michelle Wang closely monitored the operations and éash flow
of the two restaurants for the months of August through November 2010. Much of the
testimony and documentary evidence at the hearing was related to the détailed results
of this monitoring. In Michelle Wang's view, the monitoring revealed that Xu Sun and
Jack Sun each were making inappropriate cash withdrawals and were reporting to hér
undocumented or. inappropriate expenses as deductions from the monthly gross
receipts. These conclusions by Michelle Wang, along with her perceptions (of damage
to the quality and reputation- of the restaurants, were the impetus for her' “self-help” -
‘ reachisitions offthe two restaurants and are the basis for the Counterclaims of the
Respondents. | find thét these Counterclaims were not waived by the rhonthly income
reconciliations by Michelle Wang énd the Claivhants'.

8.  On December 6;. 2010, Michelle Wang again locked Xu Sun out of M
| Vista. 'On December 16, 2010, Wéng again locked Jack Sun out of Sandhills. Neither
Sun returned to possession, and these arbitration actions followed'.

9. Prior to locking Xu Sun and Jack Sun out of their restaurants in December
2010, Resbondents did not provide Xu Sun or Jack Sun with notice of any specific
payments alleged by Respondents to bé due. There is no evidence that Claimants,
before dispossession from the restaurants in December 2010, were thirty days or more

late on any payment due under the Amended Purchase Agreements.



10.  Under the terms of the Amended Purchase Agreements, all gross monthly
profits of the restaurants were payable to the Respondents with the exception of
$10,000 monthly for Xu Sun ahd $8000 monthly for Jack Sun. No testimony was
offered that eithier Xu Sun or Jack Sun failed to draw these designated shares of the
monthly prbfits. | |

11.  Xu Sun and Jack Sun rhade no direct Caéh payments on the purchase _

“p'rices of fhe réstaurants. beyond their initial down payments of $80,000 each. Any
“subseduent reductions of the principal amounts of the purchase priCés resﬁlted from
credits for certain withdrawals by Michelle Wang and from credits from “gross monthly
profits” as determined by Michelle Wang.

12, Inthe absehcé‘ of lead up to any final payoff of the purchase price, the
crediting of profit tp the balance owed is an academic exercise. In light of my resulting
decision that Cléimanfs are entitled to refunds of only their direct“ca‘sh down payments,
it is unnecessary to detérmine the precise amount of “gross mohthly profit” for each
restaurant for each mo'nthv. Rather, fhe -neces'sa;'y inquiry is“Whether the evidence
established, as allegéd in the Counte(claims, that either Claimant made inappropriate
cas'h withdraWaIs or received the benefit of inappropriate expense deductions from
gross receipts. | |

| 13. Respondents established, by a preponderance of the evidence, that Xu
Sun treated as business expenses of M Vista several items which were not appropriate
businéss expenses. From the checking account of M Vista, Xu Sun issued (1) a check
in October in the amount of SSOOO payable to Jackie Zheng, an Atlanta business

associate, (2) a check in November in the amount of $2000 payable to Wells Fargo card

-



" service, and (3) a check, also in November, in the amount of $1000 payable to
| Cardmember Services. Additionally, the last page of Claimants’ Exhibit 30 contains a
Wal Mart receipt in October in the amount of $90.94 indicated to be and marked as
family expenses. Xu Sun also deducted from gross revenues for three months an
expense for personal apartment rent of $1080 per month. The contentions by
| Resbondents that theg,e items were not proper business expenses were uncontested (or
not convincingly contested) by fhe Claimant. These items total $9330.94.
- 14.  Respondents failed to establish that the salary paid to Xu Sun (in addition
td his monthly share of profits) was an improper business expense deduction. Section
; 5;1(h_) of the Amended Purchase Agreement for M Vista contemplates payments to
. Purchaser “of salariés in the 6rdinary course' of business and consistent with past
i ; pracfiée‘.’? The testimony of Xu Sun was that he paid hims_elf forvhis services as a chef.
N find tﬁat the#e payments were appropriate under the Amended Purchase Agreement.
" 15.  Respondents failed to establish, by a preponderance of evidence, that any
. other payments to, by or for Xu S1uh were inappropriaté business expenses. The
éyidence was insufficient to prove that any other operational details, such és amounts of
salariés» to staff, number of employees or management of‘ food purchases, - were -
‘ impropér under the Agreements. Similarly, the evidence was not sufficieni or
convincing to prove that cash receipts and cash withdrawals were used for purposes
-other than staff payments as testified to by Xu Sun.
\ 16. Reépondents established, by a preponderance of‘eviAdence, that Jack Sun
treated as business expenses of Sandhills several ite‘ms that were not appropriate

businéss expenses. From the checking account of Sandhills, Jack Sun made debit



payments of $560.46 to Capital One in October and November and a payment to Bank
of America for $386.91 in November. Jack Sun also deducted frbm gross revenues as

a business expense (1) four months of personal apartment rental at $2400 per month,

“and (2) a charge of $2386.91 in October for purchase of a car. He also withdrew -

$12,000 from rhe checking account on the day of the last lockout on December 16, only
‘$8000 of which is justifiable as a draw. for his share of December profits. The
| conrentions by Respondents that these items were not proper business expenses were
uncontested (or not convincingly contésted) by the Claimant. These items total
$16,934.28. |

17.  Respondents failed to establish, by a preponderance of evidence, that any‘
other.payments__to, by or fer Jack ‘Sun were inappropriate business expenses. This
in'cludesA the allegations as to'misuse'of cash receipts or cash withdrawals, as well as
the contention b\r Respondente that items purchased for the YaFood restaurant were
not reimbursed by Jack Sun» to thye Sandhills account. | found Jack Sun’s testimony
concerning his use ef cash and his reimbursement of purchasee for YeFOOd. to be
credible and convincing.

18. Respon’dente failed fo estabrish, by a preponderance of evidence, that the
quality or reputation of either restaurant or the restaurant trade names were damaged
by any actions or omissions of Xu Su’n or Jack Sun.

19.  In closing argument, Claimants expressly abandoned any arguments that

the Amended Purchase Agreements were unconscionable or otherwise invalid.



CONCLUSIONS OF LAW

1. Claimants established that Respondents breached the Amended
Purchase Agreements by dispossessing Claimants from the restaurants in December
2010. Respondents’ “self-help” reacquisitions of the two restaurants were made
contrary to the provisions of the Amended Purchase Agreements, including Section
2.2(b), and were breaches of the Agreements.

2. As damages for this breach, Claimants are entitled, on their Claims, to a
refund of their direét cash down payments: to Respondents. Any other booked
reductions of principal owed were not the resuvlt of cash contributions by Claimants bﬁt
fnerely Were paper credits from revenues that were otherwise designated for
Respondents. The only right to proceeds by the Claimants Was the right to receive the
designated share of monthly profits.

3. Respondents established, on their Counterclaim,' that Xu Sun received the
benefit of $9330.94 for payments of items that were not properly business expenses oAf‘

’AM Vista, as described in Finding of Fact numbér 13 above. Respondents are entitled to
a-credif in that amount against the refund to Xu Sun of his cash down payment.

4. Respondents established, on their Counterclaim, that Jéck’ Sun received
the benefit of $16,934.28 for payments of items that were not properly business
expenses of Miyo’s at Sandhills, as described in Finding of Fact number 16 above.
Respondents are entitled to a credit in that amount against the refund to Jack Sun of his
cash down payment.

5. | conclude that none of the parties have established a right to recover any

other damages.

i



AWARD

The Award of the arbitrator is in favor of the Claimant Xu Sun in the amount of
$80,000 on his Claim‘and in favor of the C!aimant Jack Sun in the amount of $80,000
“on his Claim. 1 find in favor of the Respondents on their Counterclaim against Xu Sun
in the amount of $9330.94, which shall operate as a set-off or credit against the Award
to Xu SAun.  find in favor of the Respondents on their Counterclaim against Jack Sun in
“the amount of $16,934.28, which shall operate as a set-off or credit against the Award
to Jack Sun. The Award to Xu Sun, after Respondents’ set-off, is $70,669.06. The
Award to Jack Sun, after Respondents’ set-off, is $63,065.72. | make no award of costs
and the parties have agreed that the fee of the arbitrator will be paid one-half by the

' Claimants-and one-half by the Respondents.
This Decision and Award resolves allj.iséues raised by the Claims and

\\
Counterclaims and submitted in the arbitration.

R Seiew

Danny C. Crowe
Post Office Box 1473
Columbia, SC 29202
(803) 254-2200

ARBITRATOR

June 1, 2011

11



STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

Xu Dong Sun L o
R Clalmant

Vs,

Xia anWM Wang, Rui €ao, and
M Vlsta Restaurant " LLC

Respondents and Counter Claimants.

ARBITRATION PURSUANT TO
S.C. CODE ANN. § 15-48-10

ORDER OF THE ARBITRATOR ON THE

: Shengen Sun-

Claimant- = |
el

Xiaolan M. Wang, Rui Cao, and
Miyo’s at Sandhills, LLC

Respondents and Counter-Claimants

)
)
)
)
)
)
)
)
)
")
) _+  POST-DECISION MOTIONS
) ..
)
)
)
)
)
)
)
)
)
),

Followrng servrce of the Arbltrators Decrsron and Award on June 1, 2011, the

partles made tlme|y motions to modify and correct the Award. | now have consrdered

fulty the grounds and arguments set out in the two motions and accompanying written

H RS

arguments and again- have rewewed the related evidence and testimony.

N fmd and conclude that the motions should be, and are hereby, denied. The

rssues and contentlons as to payments, credit, deductlons and damages raised by the

motions were raised at or by the hearing and were considered as part of the overall

“décision-making involved in my June 1 Decision and Award. The motions, in my view,

12



The Decision and Award of June 1, 2011, is éahfirmed.

Ralels

Danny».C’. Crowe

Post Office Box 1473
- Columbia, SC 29202
.(803)'254-2200

 ARBITRATOR

November 11, 2011

# reveal no sound basis or reason to maodify, or correct or clarify the Decision and Award.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) : L
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
Xu Dong Sun )
)
Petitioner-Claimant, )
) Civil Action No. 2011-CP-40.08456
vs. ) S
r =
) z
L ) oF <
Xiaolan M. Wang, Rui Cao, and ) o— =
M. Vista Restaurant, LLC ) :—OF—'{ =
) Roz=
Respondents. ) ox X
) L, B
L w
rca o
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
| )
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
Shengen Sun )
)
Petitioner-Claimant, ) Civil Action No. 2011-CP-40-08459
)
vs. )
. )
Xiaolan M. Wang, Rui Cao, and )
Miyo’s at Sandhills, LLC )
)
Respondents. )
)

ORDER ON MOTIONS TO MODIFY, VACATE OR CORRECT
These matters came before the Court pursuant to Respondents’ motion under S.C.

Code Ann. §§ 15-48-130 and 15-48-140 (the “Motion™), filed January 18, 2012', under

1 Petitioner-Claimants argued that the Respondents requests to this Court for relief under
S.C. Code Ann. §§ 15-48-130 and 140 were untimely, because they were filed following
the Arbitrator’s ruling on requests to the Arbitrator for reconsideration rather than within
90 days of the original award (which time had expired while the requests for
reconsideration were being considered by the Arbitrator.). This Court agrees with the
majority of jurisdictions that have considered the issue that a timely filing of a request for

14
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which Respondents’ sought an order of this 'Court vacating and/or modifying or
correcting the Arbitrator’s award in the above-cabtioned matters.

This Court has fully considered the Arbitrator’s award, the motions and materials
filed with the Court in this matter to date, as well as arguments of counsel at the hearing
held on March 15, 2012 at 11 a.m., at which counsel for all parties were present. This
Order addresses both matters captioned above, which are related and which have been
treated as related throughout all proceedings.

The Arbitrator issued his decision on June 1, 2011. Thereafter, both parties filed
timely motions pursuant to S.C. Code Ann. § 15-48-100. The Arbitrator issued his
decision in response to those post-decision motions on November 11, 2011. A copy of the
Arbitrator’s award was submitted as a part of the Court record.

Respondents assert that the Arbitrator’s award, on its face, directly violates
governing South Carolina law, and must therefore be modified or corrected. This Court

agrees. The findings and conclusions in the Arbitrator’s reasoned decision point to the

- conclusion that each Petitioner-Claimant can recover nothing because the Order shows on

its face that each Petitioner-Claimant was the first to commit material breaches of the
agreements at issue and Respondents’ actions in response to those breaches were
specifically authorized by the parties’ written agreements.

This case involves arms length contracts between business persons. In this case,

- Respondents, restaurant owners, sold interests in their restaurant businesses to two

businessmen. Respondents sold one restaurant location (“Sandhills”) to Claimant,

reconsideration to the Arbitrator tolls the time to file a request for relief to the Court

under S.C. Code Ann. §§ 15-48-130 and 140 and therefore, Respondents’ Motions to this
Court were timely filed.

P
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Shengun Sun and another location (“Vista™) to Claimant Xu Dong Sun. The terms of the
sales were nearly idenfical. They provided that each Claimant would make a down
payment and then operate the businesses, paying the remainder of the purchase price to

Respondents by paying to Respondents all of the monthly profits from the businesses

except for a set, stated amount (considered the purchasers’ “salary” by the parties) in the

amounts of $10,000 per month for Vista and $8000 per month for Sandhills, until the full
purchase price was paid. The agreements provided that:

In the event Purchaser is more than thirty (30) days late on
any payments hereunder, the Units [of ownership in the
Restaurant] sold hereunder shall revert to Seller and
Purchaser forfeits all money paid to Seller and his/her
ownership in the LLC and Business.

Vista Agreement, attached as Exhibit B to th¢ Respondents’ Motion, at p. 2; Sandhills

- Agreement, attached as Exhibit C to the Respondents’ Motion, at p. 2.

This Court reviews the Arbitrator’s award under the following standard:

A reviewing court should vacate an Arbitrator's decision
only when the Arbitrator has exceeded his or her authority
or has manifestly disregarded or perversely misconstrued
the law. ‘[Flor a court to vacate an arbitration award based
upon an Arbitrator's manifest disregard of the law, the-
governing law ignored by the Arbitrator must be well
defined, explicit, and clearly applicable.’ Id. ‘[M]anifest
disregard of the law occurs when the Arbitrator knew of a
governing legal principle yet refused to apply it, and the
law disregarded was well defined, explicit, and clearly
applicable to the case.” Bazzle v. Green Tree Fin. Corp.,
351 S.C. 244, 268, 569 S.E.2d 349, 361 (2002), vacated
and remanded on other grounds, 539 U.S. 444 (2003). ...
An Arbitrator manifestly disregards the law when he or she
appreciates the existence of a clearly governing legal
principle and decides to ignore it. Harris v. Bennett, 332
S.C. 238, 246, 503 S.E.2d 782, 787 (Ct. App. 1998).

C-Sculptures v. Brown, 394 S.C. 519, 523, 716 S.E.2d 678, 680 (S.C. Ct. App. 2011).

16
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Respondents argued, and this Court agrees, that the Arbitrator manifestly
disregarded the well-defined, explicit and clearly applicable governing law. Specifically,
the Arbitrator manifestly ignored the law that provides that the first to breach may not

complain about any subsequent breach by the other party. See Silver v. Abstract Pools &

Spas, Inc., 376 S.C. 585, 658 S.E.2d 539 (Ct. App. 2008), and that it is not a breach of

contract for a party to do what the contract expressly permits. Williams v Riedman, 339

S.C. 25i, 529 S.E. 2d 28 (S.C. Ap}ﬁ. 2000). These authorities were brought to the
Arbitrator’s‘ attention by way of timely request for reconsideratioﬁ, but the Arbitrator
declined to modify his decision. See Exhibit D to Respondents’ Motion.

The fact that the Arbitrator manifestly disregarded the lavs:/ is evident on the face
of the award itself. The award specifically finds that each Claimant failed to péy to
Respondents the entire profits due moﬁthly as to each resAtaurant,‘ for a éeriod of at least
three months — a clear breaéh of the contracts. This is most clearly ev\ident from the

Arbitrators’ findings in paragraphs 13 and 16 of the reasoned award decision. There, the

_ Arbitrator found that each Claimant, in addition to taking their agreed “salary” amount,

also charged the businesses with purely personal items, including personal apartment

“rent” (among other things) for a period of three months.”> This finding alone

2 The Arbitrator’s decision reveals that over a series of months in late 2010, each
Claimant improperly failed to pay over to Respondents each month the full gross profits
less the agreed salaries. Indeed, the award is clear that each Claimant wrongfully
misappropriated monies of the businesses, over the course of months, to pay for improper
and purely personal non-business expenses. See Arbitrator’s Order, Exhibit A, to
Respondents’ Motion § 13 at pp. 6-7; 1 16 at pp. 7-8. By using business funds to pay
these purely personal expenses, each Claimant in effect took extra monthly “salary” over
and above the agreed amount, without consent and in violation of the agreements. In the
case of Sandhills, the Arbitrator found that Claimant Shengen Sun wrongfully took
almost $17,000 over the course of only a few months leading up to December 2010. In
the case of Vista, the Arbitrator found that Claimant Xu Dong Sun improperly took

17



o e s L A P 5 42 o omeh S d o e re 1

PNV Y

. demonstrates that Claimants were the first to commit material breach of the agreements, -

and precludes them from recovering even if there were a subsequent breach by

Respondents. Silver v. Abstract Pools & Spas, Inc., 376 S.C. 585, 658 S.E.2d 539 (Ct.

App. 2008).

As a result of these actions on the part of Claimants over a course of months,
Respondents re-took possession of the businesses in Decémbevr 2010 and declared that
Claimants had forfeited their investments under the contract clause quoted above.
‘Claimants argued, and the Arbitrator evidently found, that Respondents failéd to give
“notice” of these breaches by Claimants. Further, Claimants urged this Court to conclude
that Respondents should have given such notice and were required to allow a “30 day
cure” period to Claimants. However, there is simply no provision in the parties
agreements that requires such notice, or that provides any such “right to cure” period.
Essentially, Claimants requested that the Arbitrator and the Court re-write the contract
between the parties to incorporate such terms. However, in caées such as this between
business persons, neither the Arbitrator nor the Court can re-write the parties written

contract. See Gambrell v. Travelers Ins. Cos., 280 S.C. 69, 310 S.E.2d 814 (1983)

(stating that it is not the function of the court to rewrite contracts for parties).

Because the Claimants failed to pay each month the full profit less the agreéd '

“salary” amount for three months or more, another provision of the contract recognized in

the Arbitrator’s award applies:

almost $10,000 in the course of only a few months leading up to December 2010. And
while the Claimants contended that Respondents “waived” these matters, the Arbitrator
found that there was no such waiver. See Id., p. 5.

18
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In the event Purchaser is more than thirty (30) days late on"
any payments hereunder, the Units [of ownership in the
Restaurant] sold hereunder shall, revert to Seller and
Purchaser forfeits all money paid to Seller and his/her
ownership in the LLC and Business.
Based on this provision of the agreements, it was simply not a breach on the part
of Respondents to reclaim the restaurants as they did, and to consider the money paid to

Respondents as forfeited. It is axiomatic that it is not a breach of contract to so that which

the contract specifically permits. Williams v Riedman, 339 S.C. 251, 529 S.E. 2d 28

(S.C. App. 2000).

Because the Arbitrator’s reasoned award found that the Claimants were the first to
breach the parties agreement and because the governing agreements allowed Respondents
to take exactly the action they took in response to such breaches, the Arbitrator’s award
failed to apply governing South Carolina black-letter la§v to these facts and therefore, the
Arbitrators award must be vacated, modified, or corrected. Accordingly, the Arbitrator’s
award is corrected and modified so that each Claimant shall recover nothing. To the

extent that the award grants any recovery to either Claimant, the awards are vacated.

o, e

Hon. Casey L. Manning

IT IS SO ORDERED.

ir; South Carolina
er _,2012
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND
Xu Dong Sun
Claimant,
VS.

Xiaolan M. Wang, Rui Cao, and Miyo’s at
Sandhills, LLC

Respondents.
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ARBITRATION PURSUANT TO

SOUTH CAROINA CODE § 15-48-10

DEMAND FOR ARBITRATION

N N N s N S Nt et s ot g’

CLAIMANT

Xu Dong Sun

5935 McMillan Circle
Columbia, SC 29212

CLAIMANT’S REPRESENTATIVE

Allen Jackson Barnes, Esquire

Allen Jackson Barnes Attorney at Law LLC

Post Office Box 5095
Columbia, SC 29250
877-589-4684 (phone)
877-565-7367 (fax)

RESPONDENTS

Xiaolan M. Wang

Rui Cao

209 Wood Moor Place
Columbia, SC 29212

M Vista Restaurant LL.C

c/o Xiaolan M. Wang, Registered Agent
701 Lady Street

Columbia, SC 29201
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RESPONDENTS’ REPRESENTATIVES

David William Siddons, Esquire
Siddons Law Firm, PC

246 Stoneridge Drive, Suite 100
Columbia, SC 29210
803-798-2878 (phone)
803-799-1812 (fax)

John Schmidt, Esquire
Schmidt & Copeland LLC
1201 Main Street Suite 1100
Columbia, SC 29201
803-748-1342 (phone)
803-748-1210 (fax)

NATURE OF THE DISPUTE

The Claimant, a party to two arbitration agreements, dated August 26, 2010 (Aménded Purchase
Agreement) and August 1, 2010 (Amended License/Management Agreement) hereby demands
arbitration.

Respondents have breached the Amended Purchase Agreement and Amended
License/Management Agreement (collectively “Agreements”) by, among other things,
improperly taking money for their own use and benefit and improperly removing Claimant from
the business. Additionally, Respondents fraudulently induced Claimant into signing the
Agreements. Finally, the Agreements are void as against public policy.

AMOUNT OF CLAIM

Claimant seeks return of all monies invested in the restaurant to date, all monies improperly
taken, and all future monies owed under the contract.

LOCATION OF ARBITRATION

Richland County, South Carolina

TERMS OF ARBITRATION

Claimant is amendable to the use of one (1) arbitrator if such single arbitrator can be agreed to.
Claimant is also amenable to such arbitration on an expedited basis.



ALLEN JACKSON BARNES ATTORNEY AT LAW LLC

By: W
A. Yadkson Barnes
jack@ajbfirm.com
2442 Devine Street
Post Office Box 5095 (29250)
Columbia, South Carolina 29205

877-589-4684 (Phone)
877-565-7367 (Fax)

Attorneys for Claimant

Columbia, South Carolina
December 22, 2010
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STATE OF SOUTH CAROLINA ) ARBITRATION PURSUANT TO

COUN4TY- OF RiCHLAND ! 3 SOUTH CAROINA CODE § 15-48-10

Shengen Sun )
Claimant, % '
Vs. | ; DEMAND FOR ARBITRATION

Xiaolan M. Wang, Rui Cao, and Miyo’s at g
- Sandhills, LLC )
Respondents. ;
)

CLAIMANT .

Shengen “Jack” Sun

405 Oakbrook Village Road
Columbia, SC 29229

CLAIMANT’S REPRESENTATIVE

Allen Jackson Barnes, Esquire

Allen Jackson Barnes Attorney at Law LLC
Post Office Box 5095

Columbia, SC 29250

877-589-4684 (phone)

877-565-7367 (fax)

RESPONDENTS

Xiaolan M. Wang

Rui Cao !
209 Wood Moor Place

Columbia, SC 29212

Miyo’s at Sandhills LLC

c/o Xiaolan M. Wang, Registered Agent
209 Wood Moor Place

Columbia, SC 29212
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RESPONDENTS’AREPRESENTATIVES

David William Siddons, Esquire
Siddons Law Firm, PC

246 Stoneridge Drive, Suite 100
Columbia, SC 29210

803-798-2878 (phone)
803-799-1812 (fax)

John Schmidt, Esquire
Schmidt & Copeland LLC
1201 Main Street Suite 1100
Columbia, SC 29201
803-748-1342 (phone)
803-748-1210 (fax)

NATURE OF THE DISPUTE

The Claimant, a party to two arbitration agreements, dated August 26, 2010 (Amended Purchase
Agreement) and August 1, 2010 (Amended License/Management Agreement) hereby demands
arbitration.

Respondents have breached the Amended Purchase Agreement and Amended
License/Management Agreement = (collectively “Agreements”) by, among other things,
improperly taking money for their own use and benefit and improperly removing Claimant from
the business. Additionally, Respondents fraudulently induced Claimant into signing the
Agreements. Finally, the Agreements are void as against public policy.

AMOUNT OF CLAIM

Claimant seeks return of all monies invested in the restaurant to date, all monies improperly
taken, and all future monies owed under the contract.

LOCATION OF ARBITRATION

Richland County, South Carolina

TERMS OF ARBITRATION

Claimant is amendable to the use of one (1) arbitrator if such single arbitrator can be agreed to.
Claimant is also amenable to such arbitration on an expedited basis.
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ALLEN JACKSON BARNES ATTORNEY AT LAW LLC

By: W

\/A\lalsf(so;l Barnes
jack@ajbfirm.com
2442 Devine Street
Post Office Box 5095 (29250)
Columbia, South Carolina 29205
877-589-4684 (Phone)
877-565-7367 (Fax)

Attorneys for Claimant

Columbia, South Carolina
December 22, 2010
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ARBITRATION PURSUANT TO -

STATE OF SOUTH CAROLINA. ) -

) S.C. CODE ANN. § 15-48-10
COUNTY OF RICHLAND )
Shengen Sun )

)

Claimgnt, )
) RESPONDENTS’
Vs. ) ANSWER AND

) COUNTERCLAIMS
Xiaolan M. Wang, Rui Cao, and )
Miyo’s at Sandhills, LLC )
Respondents and Counter-Claimanis.)

)

SPONDENTS’ ANSWER TQ CLAIMANT’S DEMAND FOR ARBITRATION

Respondents deny all allegations of Claimant’s Demand for Arbitration. Respondents
further deny that they have breached the parties’ Agreement as alleged by Claimant’s
Demand for Arbitration dated December 22, 2010 and deny that they acted improperly in
any way, and deny that they are liable to Claimant.

- Respondents arc agrecable to the use of a single arbitrator if the parties can reach
agreement on such a single arbitrator. In the absence of such an agreement, Respondents
agree to follow the arbitrator selection provisions of the South Carolina Uniform
Arbitration Act. '

Respondents are agreeable to conducting the arbitration in Richland County, South
Carolina and are agreeable to an expedited schedule.

RESPONDENTS’ COUNTERCLAIMS AGAINST CLAIMANT

The Respondents eomplaining of the Claimant herein would allége as follows:
1. Shengen Sun is 4 resident alien currently residing in Richland County.

2. Respondent, Xiaolan M. Wang (“Wang”), also known as “Michelle
Wang” is a citizen and resident of Lexington County, South Carolina. Wang started what
has become the Miyo’s family of restaurants in Columbia, South Carolina in 1996 and
along with her husband, Respondent, Rui Cao, (“Cao”) expanded the Miyo’s restaurant
family to include seven restaurants: Miyo’s en Main, M. Café, Miyo’s on Forest Drive;
Miya’s at Harbison, Miyo’s at Sandhills, M. Vista, and Miyo’s Lexington.

3. Respondent, Miyo’s at Sandhills, LLC, is a limited liability corporation,
organized and existing pursuant to the laws of the State of South Carelina.
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4, Sun, Wéng, and Cao entered into a Purchase Agreenm dated on or about )
July 16, 2010 (“Agreement”) which set forth the terms under which Respondents Wang
and Cao would sell their interest in Miyo’s-at Sandhills, LLC to Claimant.

5. Sun, Wang, and Cao entered into an Amended Purchase Agreement dated
August 26, 2010 (*Amended Agreement”) which amended the: terms under which
Respondents Wang and Cao weuld sell their interest in Miyo’s at Sandhills, LLC to
Claimant.

6. The parties entered into an Amended License/Management Agreement
effective August 1, 2010 which set forth the terms under which Claimant could use the
“MIYO'S” Service Mark.

7. The Amended Agreement pravides in part as follows:

Commencing September 1, 2010, the Purchaser shall pay or
cause to be paid to the Seller the gross monthly profit of the
LLC less Eight Thousand Dollars ($8,000) in monthly
payments with interest at the rate of ten percent (10%) per
annuym on the unpaid balance. Any unpaid balance shall be
paid in full no later than September 1, 2012. In the event
Purchaser is more than thirty (30) days late on any
payments hereunder, the Units sold hereunder shall revert
to Seller and Purchaser forfeits all money paid to Seller and
his/her ownership in the LLC and Busitiess, Until the
Purchase Price is paid in full Seller shall have a majority
vote in the event of any disputes between the Seller and
Purchaser.

Amended Agreement, 7 2.2(b).
8. The Amended License Agreement provides in part as follows:

In exchange for the license, PURCHASER agrees to
madintain the current high standards of food quality, food
preparation and presentation, and general ambience and
physical décor of the restaurant including an “A” sanitation
rating from DHEC.

Amended License Agreement, § 2.
9. Beginning on or around September 1, 2010 and monthly thercafter,

Claimant and Respondents would meet to go over the monthly receipts of Miyo’s at
Sandhills, Claimant would then make a meonthly payment to Respondents falsely
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indicating to Respondents that it was the full monetary payment required by the
Amended Agreement.

10.  Beginning on or around September 1, 2010, Clalmant began breaching the
Amended Agreement in at least the particulars set forth below:

a. Claimant withdrew from the business aceount for no legitimate
business purpose, approximately $20,000.00 in a two week time
period;

b. Claimant purchased supplies on Miyo's at Sandhills account and
transported the goods to other businesses owned by Claimant;

c. Claimant viplated the Respondents’ rights to payment of gross
profits from the restaurant over the past several months;

d. Claimant committed financial fraud by using restaurant fumds to
pay personal and non-business expenses.

€. Claimant never deposited over $47,000 cash receipts from the past
four months into the Miyo’s at Sandhills account and instead used
that cash to purchase a Mercedes Benz from McDaniel Acura;,

f. Claimant made personal car payments using the business accounts;
and

g Claimant made other illegitimate withdrawals from the business
account.

11.  Beginning on or around Scptember 1, 2010, Claimant began failing ta
maintain the standards of food quality, food preparation and presentation required by the
Amended License Agreement in at least the following particulars:

a. By hiring ex-employees of Miyo's who had violated company
policy;  Tjauhnk —

b. By diminishing service and food quality as demonstrated by
nuimerous verbal and email complaints;

c. By using the Miyo’s at Sandhills accounts to pay for food expenses
for other businesses owned by Claimant;

d. By causing or allowing problems at Sandhills Village apartments
to be attributed to Miyo’s, including pests bed bugs and serious
unsanitary conditions.

12, Respondents informed Claimant of the above-referenced breaches on
- multiple oecasions. The misconduct of Claimant described herein constitutes breach of
contract, fraud and conspiracy, and Respondents seek judgment for actual and punitive
damages as 10 each such wrong.

13. Because Claimant was more than thirty (30) days late on payments under
the Amended Agreement, pursuant to ¥ 2.2(b) of the Amended Agreement, the Units sold
to Claimant reverted to Respondents and Claimant forfeited all money paid to
Respondents and his owniership in the LLC and Business,

28



RN

14, On December 20, 2010, Respondents provided Claimant documentation
that his shares had reverted to Respondents and from that date forward Respondents
resumed operation of Miyo’s at Sandhills restaurant.

1S.  Due to Claimant’s breaches of the Amended Agreement and Amended
License Agreement, Respondents have suffered monetary damages as follows:

a. In addition to the $8,000, which Claimant took every month from
September 1, 2010-December 1, 2010, Claimant also used the Miyo's
at Sandhills account to pay for his persenal expenses and business
expenses for his other business, Yafood, ifi an amount in excess of
$65,000.

b. Claimant failed to pay all November bills, which Respordents had to
pay in the amount of approximately $30,000.

16.  In addition to the monetary damages set forth above, Respondents have
suffered damages to their reputation and goodwill to the “Miye’s™ and “M.Vista™ family
of restaurants.

17.  Respondents seek an award in arbitration against Claimant for actual
damages as set forth above, damage to reputation and geod will, punitive damages,
attorneys’ fees and costs, and such other and further relief as the arbitrator deems
appropriate.

RESPECTFULLY SUBMITTED,

Schmidf& Copeland LLC

J ~Schmidt[11
S.C. Bar No. 4973

/ John.schmidt@thesclawfirm.com
Melissa I. Copeland

S.C. Bar No. 5904
Missy.copeland@thesclawfirm.com
1201 Main Street, Suite 1100

P.O. Box 11547(29211)

Columbia, SC 29201

803.748.1342 (phone)
803.748.1210 (fax)

ATTORNEYS FOR RESPONDENTS AND
COUNTER-CLAIMANTS .

Columbia, South Carolina

January | 7, 2011
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COUNTY OF RICHLAND.

-DEFENDANTS.

STATE-OF SOUTH CAROLINA-

XU DONG SUN, ET AL.,

XIAOLAN WANG, ET AL.,

FEBRUARY 25, 2013

~ INCOMMON-PLEAS "~ -

COURT

)

) TRANSCRIPT
OF

RECORD

2011-CP-40-8456

2011-CP-40-8459

' RICHLAND, SOUTH .CAROLINA

B-E-F-O-R-E:

'HONORABLE CASEY L. MANNING, JUDGE;

A-P-P-E-A-R-A-N-C-E-S:

FOR .THE PLAINTIFF: - .

'JOHN SCHMIDT, III, ESQ.

FOR THE DEFENDANT :

A. JACKSON BARNES, ESOQ.
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~ have 15-48-10 and the following that the provisions that

allow and the cases cited in our brief that allow this court
sitting essentially in appeal to overturn that decision.
THE COURT: Allright, sir.
MR. SCHMIDT: We would not bring it to you if this
yvas a quibble over facts of, you know, who shot John. We
only oring it to you because it although is a complicated

case below, if you read the decision and see how we analyzed

“that in our brief, the decision essentially is what | told

| you that the plaintiff did something wrong. The defendant

did nothing wrong and, theref’o‘re,l plaintiff shall recover.
" Now, if you were to ask me why this happened |
would redirect you and say | think that Danny Crow excellent

person an arbitrator kind of want to |ssue some solomomc

justice and flnd a way to split the baby And wh|Ie | know

you greatly respect King Solomon and as | do. Even if King

Solomon were here today he wouId have to be bound by the -

Iaws of -

| THE COURT: | Well, SoI'omonA offered to split the

baby oot nobbdy solit the baoy. Go ahead. ‘
MR. SCHMIDT:  And he didn’ actually split the

baby. That's exactly correct. So | want to just draw your

attention to the key points where this can be found.

Naturally it's not quite as simple as that. Danny wouldn't

have done that but it's all most.-
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it -- trying to avoid the forfeiter to these people -

basically.

“What Mr.'Crow did was he over looked the law that., .

requ'ireshirn to find that they were the first to breach,

‘ they could not recover and further that because they did
. breach my client was entitled to drsposes of the

'restaurants get her money back and keep the forfeited money

they pa|d So thats the case ina--ina pretty large |

’nutsheII but I think falrly clear.

We -- the point of the very Iast Exhrblt D you

_dont have to really look at but under the Iaw about when

this court can and should overturn an arbitrator's decision

What it says is we got to make sure that Mr. Crow was put '

squarely on notlce of these issues because thats only farr

to give hlm_ that

| THE COURT Was he asked to reconsrder'?
MR SCHMIDT: "He was and that's what Exhibit D is.
. THE COURT: Al rlght

MR SCHMIDT Okay Your Honor for those reasons

we do ask that you reserve the decision of -- of Mr. Crow

and determine that -- that the claimants are entitled to

'nothing. We disagree with the issue that Mr. Barns raised

about timeliness. It's brief fully and what you'II find

is - it's a strange issue but basically there's no deadline

for an arbitrator to decide on a motion for reconsideration. =

33
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- So there's no dispute that that motion for reconsideration

to Mr. Crow was ti'mely filed while we waited for his

', _‘d,ecision Mr. Barns argues that we should' have appealed .

durning the interim while we're waiting. There's only one
court in the country that held that. All the other courts
that have looked dt that have says that ddesn't make any
se'ns‘e. You've got to wait for him to decide his
reconsideration before you appeal. . |

THE COURT: Allright. Thank ydu, sir.

~ Yes, sir, Mr. Barns. '.

MR. BARNES: Thank you, Your Honor. May it please

if Court? '. | | |

" I'mdJack Barns and I'm hear on behalf of the Mr.‘-

. Sun, Shengen and Jack Sun.

If | could start with where Mr. Schmidt ended
because it's Iimportan’t becausé if he - if h“e"s not timely
then we're entitled to haye the award approved and judgment
entered so that we can prodeed in collections.

And I'm not going to bellabor‘ the point but it's
obviousnly not been an issue that's ‘beén decided in South

Carolina. There aren't but about five -- five opinions

jaround the country; two that are on my side. There's a

dispute about whether or not one of thém from Texas applies.

AT'here's -~ Ianguagé that would seem to indicate that even

though they're not -- that one wasn't timely -- that motion -
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to reconsider to the arbiter wasn't timely made.- They still

touched on the issue of what you do in the interim. There

are a cu_p -- two, perhaps, three, you know. | think it's a

little bit of a stretch to séy, "the vast majority of
opinion favor him." .

- The reason is impo.'rtant and the reason | would
‘argUe that you do, in fact, have to file your motion within.
90 days even if a motion to be reconsidered is pending is
bécaqsé the whole,notibn of arbitratioh aé a
disbute-resolution mecha‘nis.m is to provide a less expensive, |

more timely, more friendly forum for people to resolve

disputes. And that being the case, there's nothing wrong

with he being the process moving along. All, Your Honor,

“had to do if Mr. Schmid filed his motion within 90 days was
to say, let's stéy that. Get Mr. Crow an opportunity to
-issue the order on'_reconsideration then Il address it.

- Your Honor actually could have decided the issue and

immédiatély sent it back to Mr. Crow with further‘

instructions.” | mean, the -- the South Carolina Arbitration

- Act which -- Uniform Arbitration Act provides for a little

bit different mechanism. There isn't this diveéting of
jurisdiction. Be that as it may, you know, so much time has
paét now that, you know, | don't want to -- let's just argue

the -- I'm preserving my -- my issue in the event that |

-loose but at the same time, you know, I think we need to
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focus more on the merits. Your Honor, I'm happy if you"re
looking for'an easy way out to say I'm right. But be that
as it rriay, | think Mr. Schmidt with his interpretation of
the law that two-fold that, you know, the first breaching
party cén't - 'if you breach first --
THE COURT: |go back to the dbqtrine clean hands
problem. | |

THE DEFENDANT: Well, it -- | think it's a similar

idea, if | breach first-and then you don't go through with

the contraét I can,'t'_come in and say, Oh you breached the
contract; You didh't do what you were suppose to do or what
you were allowed to do. .'In' this particplar,;ca‘se, though, |
it -- that's nbt What happened‘. The. reasoh the 30 day tvifné
period the'right to cure is very important. -Beqéuse let me

explaih to you the way this worked. A month would go by and

- then within the first -- within a few days, maybe, it was

" generally around the tenth of each month the next month my

clients and Ms. Wang would get together anddo a ‘

. reconciliation. They would do a trueing-up of what the

gross profits were what, you know, who owed whom what.” They
were buying some tea that she had impo.rted from China. She
just scratched that off. They could do this. They would do

that. October went by. November_weht by. Let's see -- no,

excuse me, September went by. October went by. November

'went by, and in around the tenth -- well, actually with
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- regard to Jack Sun and the Sandhills location she .never had

a December conference to true-up t‘hings. She just locked
the'do_ors and locked them out.
- With regard to Shengen Sun and the Vista location

they had a meetmg around the tenth at WhICh point she just

threw her hands up in the air and said, you know, enough of

you I'm Iockrng you out and she did. No drspute that in

September, October -- well, actually it was August,

September because they reconciled the months of August, the

month of September, the month of _Octeberand then the

“reconciliation for November was in December and.that's what

resulted in'the lockout. For those first three months, they

' have this like | said this sort of credit and debit system

going; all handwritten. She never in any of those months

eaid you owe 'rhe anymore rhoney. The.‘issue of the lcarr:t_. came
up. The issue of the:receipts came up. All that came up.

She never-said you owe me any money. In fact she'was
giving them credit, buylng credit, over those course of

months so that the equity that they could earn by the tlme'

she locked them out was hundreds of thousands of dollars..

- Now Danny did not find that they were entitled to the return

of that sweat equity that she had financed. But
nonetheless, she for months give them credit for that and so
it is absolutely not inconsistent that there was no evidence

that before she came in and locked them out there were 30
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days or more had gone‘by. They -- if she had come |n you‘
know, he would probably be right, if she came inin Decehber
and said, if you don't giye me these amoqnts of moneys that
you owe me which they believed to be absolutely appropriate
expenses because she had signed off on'them every month.
They were only determined to be inappropriate by Mr. Crow a
year after she had eigned off on them. Sc they were never
given a 3'0.day period in which to cure before she locked

them out. Because nobody thought that there was any money
owed at that point until she locked them out.

And so, he's nght My cllents can't breach first
and come inand then sue her for breach of contract. They
dldnt They were locked out because she used her self-help
remedy 30 to days and their -- their period of time to cure.

So, you know, in hindsight by way of Mr. Crow's -
determination that some of these payments were not
appropnate business expenses. Yeah, they did owe her money
in October, November and soon. But she d|dn't think they

were mappropnate at the time that she reconciled --

THE COURT So she deC|ded to remain S|Ient about

MR. BARNES: Well, you know --

THE COURT: Any reason -- a savvy business woman.

I'll just let it go until I've had enough, but go ahead.

MR. BARNES: Well, you know, at some point --

38
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THE COURT: Because you don't enforce a right that

'you have doesn't actuatly mean that you abandon it.

MR BARNES: Well, it doesnt--

THE COURT: . Because she kept quiet about it

doesn't mean that --

MR. BARNES: But here's the -
THE COURT: Let's say that, you know,.your,wite is

cheating on you or your husband is cheating on you, it

doesn't mean because you don't file for divorce or call him
- outon it that you abandon that'right to later on do so; if

that makes sense.

THE DEFENDANT Well, you 're rlght but Mr. Schmidt

: says that there s no notlce requirement. Well, there *

actuaIIy is a prowsnon that says --

" THE COURT: Okay -

" MR. BARNES: - that they must be given written
notlce No doubt that she never gave them written notlce of

anythlng But agam my cllents take --'my clients dont

‘take -- | mean, today -- today we stlll take the posmon L

that those expenses were not mapproprlate

Now for -- because Mr. Schmldt has, you know, is
not arguing the facts. You know, that doesn't change the
fact that we still -- this was not a situation where we
quote, "knew we were-taking inappropriate business expenses
or in your analogy knew our spouse was cheating on us." We
.39
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detevrmined that they were appropriate and --
THE COURT: Like the payment of an apartment,
okay. |
MR. BARNES: Well, lso you understand.
THE COURT: Or --
THE DEFENDANT: ' The deal. There was another

"apartment that she was paying for but that the staff lived

in. He shared an apartment, a second apartment, with some

other peop]e and some of those payments should have been
clear. Now, factually, |ts our position that sh_e approved

THEVCOURT.: All right --

MR. BARNES: The -- I mean, this was -- becéuse
they haiv'e"élll of those workers that are working frqm ou“ts'ide.
the United States, you know -- :

- THE COURT: Yes, sir --

MR. BARNES: They ail share an apartment. ;Agvain,
YoLJr ‘Honor, these rr'\ou't..hy reconciliations were an opportunity
for evérybbdy to say, you owe me this. Ydu don't owe me
this and, in fact, they did that. If you look at the
recbnciliation stateménts, she said, Hey, you owe me for
this because | paid for some tea for you. You owe me this.
| owe you this. You owe me this. So they did that every
single moﬁfh, Your.Honor. And now, it's only because there
were somevad‘ditional items that Mr. Crow determined a year
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later that were inapprobriate that somehow noW we have to
retroactively impose the determination that they were |
inappropriate and that she therefore, you know, gave them .
more than 30 days. That -- there's simply no way that that

could make sense. | mean, they did among themselves a

‘monthly reconciliation. And rather than reconciling that

last ‘month's in December and Saying here's what you owe me. -
Yod got 30 days to get right with me or l;m locking the
doors, she didn't do that. | | |
THE COURT: Okay. Thank you, Sir.
',Yes,..sir'. : . |
MR. SCHMIDT:  And, sir, just briefly in reply, |
think tHat we've pretiy well narrowed the issues. | |

Your Honor's picked u§ on one of them and to

" address it most clearly I'd like to turn your attention to

either one of the Exhibits B or C. |
N THE COURT: Yes, sir.
MR. SCHMIDT:" The agreement that we're here about

because the first point is non waiver. Just to reference

. what Your Honor had said about just the fact that you're

silent about something doesn't mean that you giVe it up.
There's acfually a clause in the contract that addresses
that'in that way. It's at page ten of | think it's of

eifher agreement. It's paragraph 10.8 and what it says is:

In the agreement on the part of the party of any extension
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or waiver both any provision you're owed shall be vailed
only if sét forth in an‘instrument in writing'signed on
behaif of either such party.

So that addresses exactly What Your Honor talked
about. The fact that someone's in breach and you don't call
therﬁ on it immediately,do'es not mean there's a waiver.
There's a QIaUse that actually says so as well.

The other thing that -- and | got to confess, I'm

not perfect but ,there is not a 30 day notice to cure

provi'sion in this contract. Mr. Barns entire argument has
been hinged on what he says is a 30 day notice and

opportunity to cure provision. And | could be wrong. |

don't think | am. And I'm looking at the agreement and so

“to just draw you attention to that. In that same agreement,

if you see a paré;graph -- well, in paragraph 2.1 on the
purchase price is what the accurate amount is, price that's

paid. This is the part that was quoted by Mr. Crow in part -

" inthe--in his order, and it doesn't prbvide a 30 day

notice ~andlcure provision. What it says' is that the afnount

will be.S0,000 down wit»h 20 -- an additional 20 aé a ddwn
payment earnest money commencing September 1. Purchaser
shall pay or cause to pay gross'monthly.profits less -- and

the dne I'm réading less $8,000 it could be ten with |

interest ét the rate of ten percent. Any unpaid balance

shall be péid in full no later than September 1, 2012. In

42



—

W 0O N O g b~ WN

—_— -4 -
w npD = O

14

15

16
17

18
19

20
21
22
23
24

25 -

the event the purchaser is more than 30 days late on any

payments hereunder. It doesn't say notice. It doesn't say

" cure and the next paragraph doesn't either.

| will turn you also to then further down in there

~and | looked through here to see does anything say cure in

‘here or notice to cure and | didn't see it. Again, | might

have overlooked it but | do not see it. Andsoasigo

. through there is a notice provision but it doesn't say

notice shall be given. It says basically, if there's a

.- notice required under the contract which | didn't find, if

there's a notice reduired it shall be given to these
addres’éés. So that's paragraph 10l1 on my copy.
THE COURT: Allright. -
MR..SCHMIDT: So that really doesn't create an
oingaﬁon for notice and it certainly doesn't créate a
right to cure period. And then fhere, of cou.rse, was the

non waiver provision at paragfaph --'so | think that

‘ addresseé'the points | would like to make. -

THE COURT:  Yes, sir. '

‘MR. 'BARNES: ~ Your Honor, weII-, firstof all, | -
want to point out Mr. Schmidt séid'in his papers and this
morning he doesn't dispute any facts, okay. He's making a
legal argument oﬁly, if that's the case, Mr. Crow found as a-
matter of fact that there is no evidence that claimants

before disposition from the restaurants in December were 30
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days or more late on any payment due under the amended
purchase agreement. He's stuck with that and the reason

that's important you.can call it what you want to but it

doesn't say it's a right to cure period but that clearly is

what it is. The only way she had the right to come in and
lock them out is if the 30 days had expired and the shares

had automatiéally reverted. She in that case had the right

to come in and lock them out because she now owned

everything; they were dispossessed of tﬁeir éhares. But

that on'Iy happened after the expiration of'30 cliayswhere'she
was owned money. 'We, it strains logic to decide how
somebody's gbing to be owned money if there's not some sort
of dis‘cusVsiph. about you owe me money. Maybe, she didn't
have to give tHem -- maybe,there -- | me;any, it seems

illogical to fne that there's this notice requirement that

things' hap'pén in writing énd that a decision about whether

or not money is 'owed -- what about peoble that just made a
mist‘éké, I mean, what did they -- | méan, in th‘isA particular
instance-they take positlioh these weréleg’itimate business -
expenses bﬁt what if there simply.had been a mistake? Could
she have waited six months and said, oops, you made an
accounting rhoney. Yoﬁ owe me money. I'm locking you 6ut.
| don't think so. | mean, that's the whole reason for the

30 day peﬁod and as a matter of fact which Mr. Schmidt does

not dispute there was no money owed before 30 days when she
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took her self-help remedy.

And the other think | point out as a matter of

' law, Your Honor, | mean',“you know,.the other -- just the

basics of contract law thjat, you know, things have to be

~ give'a plain meaning. They have to be read in the context

of the-'vvhole document. And the other thing is, yes, it's

true that nonconsumer agreements can contain a forfelture

"clause That doesntmake them favored by the law. Case

~ after case after case says if you ‘SOphlstlcated'ousmess

people are going to have forfeiture clauses they have got to

" be clear. They have got o be, you know, there has to béno -
confusion that there is a forfeiture olause At a minimum

~ this is a very, very, poorly drafted forfeiture clause which

is what it is.

THE COURT: Al right. Thankyou both. III gtve '

-'y all five days to submlt proposed orders

MR. SCHMIDT:  Thank you, Your Honor.

MR. BARNES: Thank you.

THE COURT:  Think about it a little bit more.
There's sttl_l’a chance that the'purchaser want to buy it,
she wante to sale it?

'MR. SCHMIDT: I.don'tthink so. |

THE COURT:  Not anymore, right?

MR. BARNES: No. -

MR. SCHMIDT: No. |
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
; COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
Xu Dong Sun )
. . 4 )
Plaintiff, ) :
: ) Civil Action No. 2011-CP-40-08456
Vs. )
)
.~ Xiaolan M. Wang, Rui Cao, and )
M. Vista Restaurant, LLC )
Defendants. )
)
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. ) ' ,
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
Shengen Sun )
Plaintiff, ) Civil Action No. 2011-CP-40-08459
) A
Vs: )
| )
' Xiaolan M. Wang, Rui Cao, and )
Miyo’s at Sandhills, LLC )
: )
Defendants. )
)

Defendants’ Motion to Vacate, Modify, or Correct Arbitration Award

Pursuant to S.C. Code Ann. §§ 15-48-130 and 15-48-140, the Defendants in the
above-referenced cases hereby move the Court for an order vacating and/or modifying or

correcting the Arbitrator’s award, which is attached hereto as Exhibit A.

SUMMARY OF ARGUMENT

This case involves an Arbitrator’s decisions in the cases of related commercial

disputes among businesspersons. The Arbitrator’s decision, on its face, directly violates
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governmg South Carohna law and must therefore, under governing precedent, be -

~

vacated modlﬁed or corrected "All of the ﬁndlngs and conclusions in the Arbitrator’s

‘ ,___r_easoned decision point to only one outcome under law, namely, that each Plaintiff can

ver nothlng, havrng been the first to. commrt material breach of the agreements at
issue. Importantly, thls motion does not dispute any of the Arbitrator’s findings of fact,
'but only demonstrates that, given the ﬁndmgs of fact made by the- Arbitrator, ‘the law

permits only one result_.

South barolina law is clear, and there are lnumerous South Carolina decisions that
V support Defendants" position that the Arbitrator’s decision should be vacated, modified or
_corrected under these very circumstances. 'i“hese decisions affirm the proposition, which
is axiomatic, that when parties submit ciaims to arbitration, they subrriit to the
i' "A'rbitrator’s findings and conclusions on the facit'vse but they are also entitled to expect that
the Arbitrator will carry out his obiigation to appiy the governing law.
| Defendants’ position supports the po'licy. promoting arbitration — because if
parties are to believe that an Arbitrator can "complet‘ely‘ ignore governing law in his
”"':deci_sion, izvithout recourse, parties will simply s'top using arbitration. When the Arbitrator
clearly :Afailvs.to apply the clear, governing law to the facts he has found, as here, the Court

must grant relief.

FACTS AND PROCEDURAL BACKGROUND
CL In this case, Defendants, restaurant owners, in the summer of 2010 sold interests
in their restaurant businesses to two businessmen. Specifically, Defendants sold one
restaurant location (“Sandhills™) to Plaintiff, Shengun Sun, and another location (“Vista™)

to Plaintiff Xu Dong Sun. The terms of the sales were nearly identical and provided that



' Plaintiffs each make a down payment and then operate the businesses, paying the
remainder of the purchase price to Defendants by paying to Defendants all of the gross
monthly proﬁts from the locations except for a set stated “salary amount ($10,000 per

month for V1sta and $8000 per month for Sandhllls) untll the full purchase price was

o "pa:i‘\d’.i The agreements provide that:

~. Inthe event Purchaser is more than thirty (30) days late on

" any payments hereunder, the Units [of ownership in the
.Restaurant] sold hereunder. shall revert to Seller and
Purchaser - forfeits all money paid to- Seller and his/her
“ownership in the LLC and Business.

Vista Agreement, attached as Exhibit B, p. 2; Sandhills Agreement, attached as Exhibit
‘ C, p. 2.

- Beginning around September 2010, Defendants began noticing and alerting
| Plaintiffs' to the fact that Plaintiffs were not paying Defendants all gross profits as’
E "required by the agreement.‘ The Arbitrator found that Plaintiffs continued the wrongdoing
until finally, in Decemher 2010 and pursuant to the terms of the agreement quoted above,
Defendants re;took the ilocations. Arbitration ensued.

The Arbitrator issued his initial decision on June 1, 2011. Thereafter, both parties

”l7ﬁled timely motions pursuant to S.C. Code “Ann. '§ 15-48-100 with the Arbitrator.
Defendants motion 1s attached as Exhibit D, and shows specifically that the Arbitrator |
| was confronted dlrectly with the plain legal errors in his initial decision. The Arbitrator
issued his final decision in response to those post-decision motions on November 11,
‘ 201 1, attached as Exhihit E. Plaintiffs filed a Motion to Confirm the Arbitrator’s Award

on December 12,2011.
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| ARGUMENT
L V_ZTHIS MOTION TO VACATE AND/OR MODIFY AND CORRECT IS
. TIMELY “AS*IT.IS BEING FILED WITHIN 90 DAYS OF THE
- ARBITRATOR’S FINAL DECISION ON THE POST-DECISION MOTIONS.

L S C Code Ann §§ 15-48-130 and 140 both _provide that the motions pursuant to

" those §9ctions must be made “...within 90 da‘ysi_"f;"c‘)f delivery of a copy of the award to the

.. applican L ”;;;-Thgfé is nothing in the statute or in South Carolina cases that directly

addrlégé'e's' the irni)ant of the filing of a post-decision motion on the time for filing with the

Conrt. However, the vast majority of courts that have addrgssed the issue nnder the

~ “Uniform Arbitration ‘A_ct have found that the filing of post-decision motions tolls the time
for filing motions with the court-: |

Courts in other jurisdictions that have enacted some version
of the Uniform Arbitration Act have addressed the question
" of whether the filing of a timely motion to modify with an
arbitrator (under what in Maryland is CJ section 3-222)
tolls the running of the period for filing a petition to vacate
“the award (under what in Maryland is CJ section 3-224).
‘The better reasoned of those cases have held that a timely
*." . -motion to modify indeed has such a tolling effect, because
" a contrary interpretation of the Uniform Arbitration Act
provisions would defeat the objective of arbitration:
expeditious private dispute resolution.

';“'lMan:a’l v. Bailey, 858 A 2d 508, 532 (Md. Ct'.,App 2004), attached as Exhibit F. The
Court in Maryland in holding that a post-de<:151on motion filed with the Arbitrator tolls
the deadhne to file with the court, addressed that holding otherwise would cause unjust
and anomalous results:

For example the UAA places no time restrlctlon upon the

arbitrator's disposition of an appllcatlon under section 9.

- Thus, if the time for review is not tolled, a party would
.5 .- effectively lose his statutory right of judicial review if the
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. arbitrators failed to resolve the application within the 90-
~day period. In order to preserve his right of review a party
would then be forced, perhaps "nchlessly, to apply to the
court during the pendency of the section 9 application and
before the arbitrator has made™a final award. Since the
grounds fora sectlon 9 apphcatlon are included within [the

-{'.would be asked in many cases to 51multaneously decide
“issues ‘still pending before- the arbitrator. We do not think
- such duplicative and inexpeditious. use of the judicial and

arbltratlon system was contemplated by the enactment of
section 9. :

o) d at533 :(c_i‘ting nmcrons decisions). As :in‘;iicated by the Maryland Court there has
only‘l:)eént Qne_'énse thnt has held otherwise - é 1999 Indiana decision, Groves v. Groves,
7Q.4 NE2d 1072 (Ind. Ct. App. 1999) which was cited by Piaintiffs in their Motion to

. '_(;onﬁrm' the Award. The Groves court found-’ that it was actually proper to have two

parallel proceedings one in arbitration on a pngg-decision motion and one in court on a
motion to, Vncatg or modlfy This reasoning and decision was rejected by Maryland and

: tne /o‘ther- cnnns that hav¢ addressed the issue as Xvell. !
. As determined by the vast majority of thei courts that have addressed this issue,
L"_'the only proper 1nterpretat10n of the uniform arbltratlon act provisions is that a timely
filed post-decmon motlon filed with the Arbitrator tolls the time for filing with the Court.

4ThlS ana1y51s is in keeping with the manner that South Carohna Courts toll the time for

_filing an appeal based on a timely filed post-triél motion. See S.C.R. Civ. P. 52(¢c).

1 Plaintiffs also cite the Texas decision of Teleometrics International, Inc..v. Hall, 922 S.W.2d 189 (Tex.

App. 1999) in support of their position that the filing of post-decision motion does not toll the time for
- filing with the Court. However, in that decision, the post-decision motion was actually untimely. Thus, the
4 Texas court held that an untimely post-decision motion,filed with the arbitrator did not toll the time for
'Hﬁlmg in Cowrt. The post-decision motion here was tlmely and therefore this decision in entlrely
K mapphcable W
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. THE COURT SHOULD VACATE AND/OR MODIFY AND CORRECT THE
" 'ARBITRATOR’S DECISION BECAUSE THE ARBITRATOR MANIFESTLY

DISREGARDED APPLICABLE CONTROLLING LAW AND THE CLEAR
g TERMS OF-THE PARTIES’ AGREEMENT.

It is well- estabhshed that this Court is spe01ﬁcally authorized by South Carolina
law to vacate modlfy or correct an Arbltrator s de01sron when the Arbitrator exceeds his
powers 1nc1ud1ng where the Arbltrator manrfestly dlsregards the law:

_'..:':.A,'rev1ew1ng court should vacate an arbitrator's decision

- "only when the arbitrator has exceeded his or her authority

or has manifestly disregarded .or perversely misconstrued

the law. ‘[F]or a court to vacate an arbitration award based

.. ..upon an arbitrator's manifest disregard of the law, the

“'" . governing law ignored by the arbitrator must be well

defined, explicit, and clearly applicable.’ .... ‘[M]anifest

disregard of the law occurs when the arbitrator knew of a

.. governing legal principle yet refused to apply it, and the

. law disregarded was well defined, explicit, and clearly

B “applicable to the case.” [citations omitted] ‘The focus is on

O the conduct of the arbitrator: and presupposes something
beyond 'a mere error in construing or applying the law.’

- [citations omitted] An arbitrator manifestly disregards the
law when he or she appreciates the existence of a clearly
governlng legal principle and demdes to ignore it. [citations
omltted]

C-Sculpturesv Brown 1394 S.C. 519, 523, 716 S.E.2d 678, 680 (S.C. Ct. App. 2011).
The govermng law of which the Arbltrator was well-aware in this case, provrdes J -
:-;‘-that the ﬁrst to breach may not complaln thereafter about any subsequent breach by the
other party See Szlver v. Absz‘ract Pools & Spas Inc 376 S.C. 585, 658 S.E.2d 539 (Ct e
» App 2008.), referenced in Defendants’ post—decrslon motion to the Arbitrator Exhibit D, i/ \
pag.e.3. o _ _' o B 4 l ,_7_;
The Arbitrator’s patently disregarded that law. Here the Arbitrator ruled that o

Defendants -- after months of clear, Arbrtrator determlned prior breaches by Plaintiffs --

. breached the Agreements in Decernber 2010 by exercising the very rights granted to
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Defendants under the agreements. Not only did.the Arbitrator disregard the law regarding

ﬁrst 0 »Breaeli’"l?But -alsd he disregarded the clear law that it is not a breach of contract for

o ;ia_vparty to do exactly What an agreement expressly perm1ts See Williams v Riedman, 339
©S. C. 251 529 S E 2d28(S C App 2000) ,

Below Defendants point to the exact: ﬁndlngs and conclusions of the Arbitrators
.at‘y‘compelled his denial’ of the claims he granted to Plaintiffs. If the Arbltrator

, ._f hadnot mamfestly disregarded, and instead applied controlhng law, he was required to

*deny the Plaintiffs’ claims"entirely. The Arbitrat()r? properly found as follows:

Gt

that the controlling and operative agreements , as amended, required each

- ',Buyer [Plaintiffs] to pay over to ,Sellerv [Defendants] all gross profits after

an agreed “salary” was deducted for the purchasmg Plaintiff. Exhibit A,

pages 3-4. In the case of Sandhllls the salary was 8,000 per month.
" Exhibit A, pages 3-4. In thea,ease of Vista, the salary was 10,000 per

month. Exhibit A, pages 3-4. .

the controlling and operative agreements, -as amended, provided certain

remedies to Defendants (in addition to other legal remedies, such as

'da'mages) in the event that eithef}%;‘r both Plaintiffs breached the obligation -

- " to pay, namely, that:

In the event Purchaser is more than thirty (30) days
late on any payments Hereunder, the Units [of
ownership in the Restaurant] sold hereunder shall
‘revert to Seller and Purchaser forfeits- all money
“paid to Seller and h1s/her ownershlp in the LLC and
Business.’

' Exhibit A, page 3.

i
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* that over a series of months in late 2010, each Plaintiff improperly failed to pay

e ovgr:t‘ousque_r:seac}r month the .fnll gross profits less the agreed salaries. Each

Plamtrffsfallure to do so was the result of each Plaintiff’s wrongful

mis"appr'opri'ation of monies of the businesses over the course of months to pay for

, 1mproper and purely personal non-busmess ‘expenses. Exhibit A, 413 at pp. 6-7; §
16at pp.78. |

A ,that each‘ Plamtlff’ s use of busmess funds to pay these purely personal expenses

_arno,unted to both the taking by each Pfaintiff of extra monthly “salary” over and

aboxre the agreed amount, as well as a,r,,failure to pay over monthly all gross

profits, in v1olat10n of the agreements | (In the case of Sandhills, the Arbitrator

o spec1ﬁcally found that the amount wrongfully taken by Plaintiff was almost

$17 000 ov‘er the course of only a few months leadlng up to December 2010. Id.

In the case of Vista, the Arbitrator found that the amount wrongfully taken by

" Plaintiff was almost $10,000 in the course of only a few months leading up to

- HDe_cemberQOlO.'Id. . :
. that’ as of December 2010, based on the wrongdoing of Plaintiffs, Defendants had

had enough of Plaintiffs’ wrongdoing, and exercised their rights to revert

ownershlp of Unrts under the contract prov1sron as quoted above, and claiming
L forfelture of the payments made to Defendants by the Plaintiffs, as spemﬁed in the
agreements.

Given these unquestioned findings of fact made by the Arbitrator, the Arbitrator

mahifestly' disregarded the law: (1) by ﬁndingﬁ that it was a breach of the agreement for

) ::ﬁé‘fendant:s to'do ‘what they were specifically :adithorized to do under the Agreements and
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(2) by allowrng Plaintiffs a recovery even though he found that Plaintiffs had materially

ached the agreement prior to the conduct of Defendants on which Plaintiffs based

»:f;‘,}.theu cla1ms.,, .It.v1s clear- under South Carolma law.that the first to materially breach an

»}agreemen may not recover fora subsequent breach by the other party. Silver v. Abstract
- Pools & Spas Inc 376 S.C. 585, 658 S.E. 2d 539 (Ct. App. 2008) It is also clear under .

utouth Carolina law that it is not a breach for a party to do what the contract specifically

L allows Wzllzams v Rzedman 339 S.C. 251, 529 S E. 2d 28 (S.C. App. 2000). Given this

black-letter “law and the Arb1trator s complete d1sregard of this law, the Court must
either vacate,» 'm‘odlfy, or correct the decision to find that Plaintiffs may not recover for
the alleged breach of Defendants and that Plain_tiffs are not entitled to the return of their
down payments. |

CONCLUSION

- The rA‘rbitrator‘ found that the Plaintiffs ‘were the flrst to breach the parties

ALIA:agr'eement and that the governing agreements'allowed Defendants to take exactly the

'. actlon they took in response The Arbitrator, however failed to apply governing South
| ‘Carolma black—letter law to these facts and thus the Arbitrators decision must be vacated

mod1ﬁed, or corrected to remedy these ﬂagrant eITorS.

';.;.‘

[SIGNATURE BLOCK MOVED TO NEXT PAGE]
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John.schmidt@thesclawfirm.com
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*S.C. Bar No. 5904
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1201 Main Street, Suite 1100

P.O. Box 11547(29211)

Columbia, SC 29201
803.748.1342 (phone)
803.748.1210 (fax)

ATTORNEYS FOR DEFENDANTS

Coiﬁmbia, South Caroiina
January 17,2012~ =




THIS. AGREEMENT IS SUBJECT TO ARBITRATION PURSUANT TO SOUTH
- CAROLINA CODE §15:48-10. Any dispute, controversy, interpretation of claim including

claims for, but nnt limited o, hréach of Agreement, any form of negligence, fraud or
"'ﬁmxsrepreqcntatmn arising ‘out of;or relating to this Agrcement shall be submitted to final
‘d.mg arbitration  under the appraopriate rules governing arbitrations relating to such
matters. The decision of the Arbitrator appointéd thereunder shall be final and binding
and: judg ent on. the award may be entered in. any Courtof competent jurisdiction.

AMENDED PURCHASE AGREEMENT

‘by.and between

E

Xu Dong Sun (*Purchaser™)

and

i

Xiaolaﬁ M. Wang and Rui Cao (“Scller”

DATED August-26, 2010
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| to, bruuh ul‘ Ag,reemt.nt, dny form of neghgencc, fraud or
mlsrepresentation arlsmg out of;. or rclatmg to. thxq Agreement shall be submitted to final
bmdmg arbitration under the: approprlatL rules governing arBitrations relating to such
matters. Tlic decision. of “thé -Arbitrator 'xppomted théreunder -shall be finil and binding
and Judgment on:theaward may’ ‘beentered in any Courtof competent jurisdiction.

AMENDED PURCHASE AGREEMLNT

H[‘S AMLNDLD PUR(,UASL AGI{LLMI:NI dated as of August 26, 2010 to that
Purchase; gfeement dated: July 13,2010 is made and cntcred inte by and between Xu Dong Sun
(the ‘Purchaser”), and Xiaolan M, Wang and Rui-Cao ( collccflvdy the “Scller™). The Purchaser

and the Scller. are sémctimes individually referred to herein as a “Party” and collectively as the
“Parties.”

RECITALS:

WHEREAS; ‘thie Scllcx i$ engaged in the: iull service restaurant business located at 701
Lady Schet Columbla, South Carolma 29201 (the “Business”);

WHEREAS lhc Stller owns-one’ hundrgd percent (100%) of the Membership Imerem
(“Units”) of M Vista Restaurant, LLC, a South €arolina limited liability company ("LLC™)
which owns and operates the Business; and

- WHEREAS, upoii the terms and condnmne set forth herein, the Seller proposes 1o sell o

. lhe Purch"zser and thie Purchaser proposes to purchase from the Sdlex all of thc Unils; and

S NOW, ll[l:Rbl‘ORh in conaxdcratlon of the - foregoing and the respective
representations,. warranties; covenants, agreements and. condmons hercinafter set forth, and
mtendmg to be Tegally bound hereby, cach Party hereby agrees as follows:

ART ICLE; I
PURCHASE AND-SALEC

Sccuonll Agreement to Purchasc and Sell_Units.  Subject to the terms and
'condmons Hereof, at the iClosing, the Scller sh all, sell, assign. transfer and deliver W the
Purchaser, end the. Rurthastr shall purchase and acquire from the Seller, all right, title and
interest of: the Seller:in.and to.the Units, free and clear of 4ll mortgages. liens, pledgés, security
mtere‘;tq chargee claims,:restrictions, and encumbrances of any nature whatscever (the “Liens”).

ARTICLE 11
PURCHASEPRIGE

i Sectmnz 1 Purch'me Price. Thc aggregate ‘amount. to be paid for ‘the Units (the
"“Purchase Price”) shall'be Sl\ Hundrcd Emhty Ihousavd Dollars-($680,000).
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-- Section 2.2 Pavment'of‘Purchasc Pricc b

o () On.the. date hereof thc Purchascr shall deliver to Seller, a cashier’s check
- in th‘"“ amount of: ‘Eighty Thousand Dollars ($80,000) along with an additional Seventy
s« The id | Dollars ($70,000). 'as a down payment of the Purchase P1 ice (“Earmnest
Moncy ).

(by Commencmg September 1, 2010 the Purchaser shall pay or cause {o be
paid to the. Sellér the gross momhly profit of the' LLC less Tei Thousand Dollars
-(310 000) in- momhly payments with interest-at the rate of ten percent (10%) per annum
»;om the. unpaid balance, Any unpald balance -shall be‘paid in full no later than March |,
S 2012 “In the ‘event. Purchaser is: more than thirty (30) davys late on any paymenls -
: hcrcundcr, theUnits sold hercunder shall revert to. Scller and Purchascr forfcits all- moncy @
. paid 1o-Seller-and Lis/ér ownership i the LLC and, Business. Unuil the-Purchase Price is
paid in full'the Seller shall have a.majority vote in the cvent of any disputes between the
Seller and Purchaser. ~

(¢) All paymenis rcqulrcd under this Scction 2.2 or any other provision hercof
‘shall be made .incash by wire transfer of? unmc,dlalcly available funds o such bdnl\
" account'as. qhall be demgmlcd in writing by.the Scller.

ARTICLE [Tt
REPRESENTATIO\‘S AND WARRANT [ES OF
THE SELLLR

the Closmg 1 Date:

Section 3.1 Orgqn’izati'on. _ I

ta) . ELC s alimited; llablllt) company- duly formed and validly existing under
_ the: Laws of: thc Suite;of South.Carelina and'has all. Tequisite power and authority 10 own.
“ lease and. opersle-its-properties and:to. carry on its business ds, now being conducted.

{b) - LLC'does not-own; directly di" i'ﬁ'di'réc“tl'y -any capital stock or other cquity,
securities or interests in any other corperation or in any limited habxllly company,
- partnership, _}OIIII venture or other association..

©) Thcgmgmbcrshlp interests m_,_I,L(‘, are as follows:

s (i) LLC ‘is' a limited liability company, ‘with the Seller as the only
members: The Seller ‘has good fitle to, and is the record holder and beneficial
owner of onc hundred peréent (1 00%) oflhc membership interests, free and clear
ofall.Liens. e




g\M“
. Section'3.2 Authorization.

{a) The Seller has the capacity to execute and deliver this Agreement to which

they are a party and to perform its obligations hereunder and thereunder and to

<" consummate the transactions contemplated hereby and thereby. This Agreement has

* been and shall be as of the Closing Date, duly ‘executed and delivered by the Seller and

* do or shall, as the case may be, constitute the'valid and binding agreements of the Seller,
enforceable agalnst the Seller in accordance with their respective terms.

‘?.'Secuon 3.3 " Absence of Restrictions and Conflicts. The execution, delivery and
'pcrforrnanCc by the Scller of this Agreement, the consummation of the transactions contemplated
hereby and thereby and the fulfillment of and compliance with the terms and conditions hereof
and thereof do not or shall not (as the case may be), with the passing of time or the giving of

_notice or both, (a)contravene or conflict with any term or provision of the articles of
K ‘iif"organlzauon or operatmg agreements of LLC, (b) violate or conflict with, constitute a breach of

or default under, result in the loss of any benefit under, permit the acceleratnon of any obligation

under or create in any party the right to terminate, modify or cancel any contract to which LLC
is a party, (c) contravenc or conflict with any Judgment decree or order of any governmental
entity to which LLC is a party- or by which LLC is bound, or. (d) result in the creauon or
imposition of any Lien on any asset of the LLC.

- Section 3.4 ~ Real Property Lease. LLC leases one parcel of real estate located in

_Richland County and known as 701 Lady Street, Columbia, South Carolina 29201, containing

" “an approximate four thousand seven hundred fifty(4,750) square feet building thereon (the “Real
~:Property Lease™) as shown on the attached Leasc Agreement. '

* Section3.5 Tntle to Assets. The LLC owns all of the operating assets and inventory
necessary and. sufficient to conduct the operations of the Business with the exception of the
«dishwasher which is leased and the restaurant building under the Real Property Lease.

Section 3.6  No Undisclosed Liabilities. There are no liabilities of LLC of any kind
L whatsoever whether accrued, contingent, absolute or othcrwnsc except for:

(a) Lease payments as disclosed under Sections 3.4 and 3.5; and

by liabilities and obligations incurred in the ordinary course of business,
.. consistent with past practice,

Section 3.7 Legal Proceedings. There is no suit, action, claim, arbitration, proceeding

or investigation pending or, to the knowledge of the Seller, threatcned against LLC, the Business
cor the LLC’s Assets before any governmental entity. No suit, action, claim, proceeding or
“'investigation pending or, to the knowledge of the Seller, threatened against LLC, the Business or
the LLC’s Assets before any governmental entity, if finally determined adversely, is reasonably
likely, individually or in the aggregate, lo have a malerial adverse effect on the financial
condition, results f operations, or prospects of the Business or the LLC’s Assets. LLC is not
subJect to any judgment, decree, injunction, rule or order of any court or arbitration panel. There
are no suits, actions, claims, proceedings or investigations pending or, to the knowledge of the
Seller, threatened against, relating to or invelving thc Seller which would reasonably be expected
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».to ‘adversely | affcct thc Sellcr s ability: to consummate the transactions contemplated by this
Agrcement.

‘Section 3.8 Tax Returns: Takes. All I&x Returns due to lmvc been filed by LLC
ough the date hereof in: accordance with all apphcablc Laws have been duly filed and are
.éct ‘arid- complete iy all respects and the Ta\( Return -for the - year 2010 shall be filed by
Purchaser: o

' ARTICLE IV :
REPRESE\J FATIONS AND WARR ANTIES OF PURCHASER

The P;urchaserfhereby represents.and wz'nmnf't'fs'r?tolthe Seller as follows:

becuon 4.1, Authorization, The, Purchasu has full power and-authority to execute and

° :""‘dchvcr this. Agreemént; to “perform his/her obllgatlons heréunder and thereundér and 1o

consunimate the. Iransactions contermplated hereby- -and thereby. This Agreement has been and,

as of the: Closmg Date; ‘Sh"lll be duly-execited-and delivered by the Purchaser and do or shall, as

the case ‘may be; constitute the valid and binding agreements of the Purchaser, enforceable
- against the Purchascr in accordance with their respective terms.

_ Scctionn 4.2 :Absence of Restrictions and’ Conﬂu,tb The execcuton, delivery and
. .performance of this Agrcemem the consummation of the transactions contemplated hereby and
;':thereby and the fulfillment of;, and- compliance with ‘the ferms-and conditions hercof and thereof
. *“da‘not or-shall not (as therca 'c.‘may ‘be); with the: assing of time or the giving of notice or both,
- (a) violate jor «conflict ‘with, consfilute a ‘breach of ‘or default :under, result in the loss of any
.. henefit under permit the accéleration of any obligation under or create in any party the right 1o
__‘3'_;tcxmmatc modlf} or cancel any Contract to whicli the Purchaser is a party, (b) contravene or
-+, > conflict-with any judgment, decree or order of any governmental entity to which the Purchaser is
_ i a party or by which the Purchaser is bound. or (m contravene or conflicl with any statute, law,
i‘ rule or regulation applicable ta the Purchaser. No consent, approval, order or authorization of. or
. regxstratlon .declaration’:or filing ‘with, any governmental entity is required with respect to the
..:Purchaser in conrection with th¢ exccution, delivery or perforinance of this Agreement or the
' conéhmmatlon of‘ the: txansacuons contemplated- hereby. or thicreby.

ARTICLE V
CERTAIN COVE\IA\ITS AND AGREEM H\‘ TS

Section 5.1 Condiict of ‘Business by LLC. For the period commencing on.the date
hereof .and -énding on. the Closing Date, LLC: shall except as expressly required hereby and
cxu:pl as-otherwise consefited. to in-advance in Wﬂtmg by the Purchaser:

‘ (2) con@ucl» the-Business-in the: ord;nary course on a basis consistent with past
: p’faé;tik:é“ ' ’ ‘

(b) use its-¢ommiercially:reasonable efforts to preserve iniact the goodwill and
busmcss (OrFganization of' LLC, keep the-employees of LLC and preserve the relationships
“aid. goodwill: of LEC "with customiers; suppllcrb cmployees-and .otlier persons having
husiness reiations:with:-LI.C; L

L Jw
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ma‘intaih its existence and-goed standing i its jurisdiction of organization;

i g duly and’ umely hle or cause to be filed all reports and returns required to
bc ﬁlcd w1th any Govcmmcmal cntlty and promplly pay or-cause to be p'nd whcn duc ull

zmeqsed unleqq comeqted in Om)d Taith by appropnatc procccdmgs

S o) maintain, in eXisting condztl n and. repair (ordinary wear and tear
wexcepted),: gonsistefit th- past practlces the” Real Property Lease, and ‘all cquipment,
fixturcs-and-othy angxblc pcrsonal property locatcd'at the Business;

0 no

' nm‘au‘thonzc for 1SSum'1c’c or issue and deliver any additional units ol its
securitics;

()  notamend ot.medifyits-articles-of organization or operating agrecment:

(i) not: declare any distribution; pay or set aside for payment any other
distribution or mgkc any payment to the Scller or Purchascr, other than the payment of
salaneb ine thc ordmary course. ofbusiness and consistent with past practice,

"(i)‘ maintain in full force and effect and in the same amounts policies of
insyrance comparablée in amount and. scope. of covcrag,e to that maintained as of the date
hereof by-or on.behalf of LLC:, -

@ continue to anaintain its books and records .in -accordance with tax basis
accounting conslblq ,;l)_, apphu.l anthon a dels LOI‘iblbl(.m with past praclice; and
v : (k)' continue its:cash- m'magemem practices in the ordinary course of business
: con51stent w1th past'practice. ‘ .

- In connectlon with the cofitinued opergtion of the Business during the period

commcncmg on the date hercof and cndmg onthe Closmg Datc, the Séller shall confer'in good

_ faith on-a regular and frt.qucm basis with the Purchaser regarding operational matters and the

_ generdl stams of an- going “operations of” LLC. The Seller shall: not take any action that is

: ‘(;-’:-reasonably hLely oy dlrcctly or indirectly, cause or-creale events, occurrences or transactions
substantially similar to those prohibited by this Section 5.1.

Section 52 - Tiix Matters.

(d) Tax Periods Ending on or Before. the Cl osing Date. The Purchaser shall

prepare or-causeto be- prepared and file;or cause to'be filed all Tax Returns for LLC for
all. penods endmg on-orprior (6-the Closing’ ‘Date:which ar¢ filed after the Closing Date,

L
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o (c) qupprallon on Tax Matler‘; The Purchaser, and the Seller shall
] 1to hc,,c*dcnt rcasonably rcqucstcd by the 0thc1 Party m conncctlon \nth

rele{/ant to- any such audlt lmgatlon or otbcr procecdm;, and makmg employus available
aon a mutually-convenierit basis to provxde addmonal information and explanation of any
material‘provided héretnder.

ARF]CLVI

ondmons fe Oblmatlons of the. Purchaser. The obligations of the
Purchase fo: nsummdtu the (ransactions contemplated. hereby: shall be subject (o the Tulfillment
(or waiver bv"the Puichaser) at .or prior to the Closing of each of the following additional
conditions: : :

(@  Representations. and Warranties.  Each of the representations and
_warranties of the’ Seller set forth in Article 1T shall have been truc and correct in all
. ’matenal respec s‘aé-of;the-date-hereof and:shall be true and correct in all material respects

' losingsDate-as though made on and.as of the Closing Datc, cxcept that those
] { d warraiities that-by their termis are qualified by materiality shall be true
o and-correct-in-all’ Tespects.

. b) Perlormance: of. ObllLdllOﬂh of hies Scller. The Sellershall have performed
“ovin all material. respects’ all covenants and agrecmmts required to be performed by them
' ~: 'hereunder at or prior to the Closing.

{¢) No Matgml Adverse. Lffc.cl ~Between the date hercol and the (,losmu
Date; there:..shal‘lﬁ ol haveroccurréd any material adverse ¢ffect.

Secnon 62 Condmons ‘to _Oblmahons of the Seller. The obligations of the Seller to
consummate the transactlons contern plated hcreby shall bes subjec[ to the fulfillment (or waiver
¢ lowingadditional conditions:

"(a)i chrcscntauom and. Wairantics. ‘Eaéh -of tlie representations . and
_ - warranties.of: the Purchaser set forth in Article-1V shall have been true and. correct in all
- fiaterial réspectsias of the date hereofand: shal] be trie'and corfect in all maicrial respects
" as/of the' Closing. Date: as: though made on and as of the-Clesing Date, except that those
represéntations and warrantics- that by thieif teriis-are qualified by materiality shall be true

.. and‘cartectin: all réspects.

(b) Performance of Obligations by: the Purchaser. The Purchaser shall have
pcrtormed all.covenantsand agreements réquired to be performed by him/her hereunder
on’or prior to-the Closmg Date including all hccnscs neecessary to operate the Business,

i | o(\,-)
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ARTICLE. VI -
CL OSIN(J

Secuon 7. l

‘Subject.to-the satlstacuon or waiver of the condmons set forth in
effectt,ve as; of Auguet 1,°2010. The Closing shall take place at
rplace as: the Parllcs may agree,

Closing

Section 72 . Seller Closmg Dehvcrnes At the Closing, the Seller shall deliver to the
Purchascr the followmg

(@)  allidocunients.required to:b .entered into by the Seller pursuant hercto or
wreasonably rcquested by the Purchascr toicorivey the Units to the Purchaser or to
othcrwlsc consummatc the transactions comcmp]atcd hereby.

: - Se g ;‘ urchascr Closing Dclwencs On the Closing, the Purchaser shall have
dchvered or causcd tosbie- delivered, 1o thie’Seller the: following;:

@ a rully executed L:censc/h/l’magcmcnt Contract ‘between M Gourmet
- Grouwp, LLC andPurchaser; and

by all: olhu docunients.; ruquxrcd to.be-entered- into by the Purchaser pursuant

hereto or redsonably requesied by ‘the Seller'to convey the Units to the Purchaser or 10

otherwnse consummate tiie-transactions contemplated hereby. The Sellér shall transfer all

- licenses' necessary: to: operate the Business and assist with the assumption and cxtension
.of the Real Estate Leasé once the Purchase.Pricé has been paid in full.

ARTICLE VHI
TERMINATION

- Section 8.1 Lermination. 'Hus A\g,xeemcnl may be terminated in writing by mutual
consent ofthe Purchaser and the Seller. -

Sectxon 82 2 Remedles Each Party hereby- acknowledges-that the righis of each Party
to_ consummate thP transactxons ‘contemplat ted hereby are spcclal unique and of extraordinary
.character anid that; in the' cvent.that aiy Paity violates or fails orrefuses to perform any covenant
or (.g,rccmcnt made by it hercin, the'non-breaching Party shall be entitled to damagcs,

ARTICLE IX
INDEMNIFICATION

Sccuon 9.1 7‘ln‘d§1ﬁ’1ﬁ?'cqtion ‘Obl‘iéati'ons oi‘ 'thc Scllu lh‘. Sdlu shall xndunmfv

dmd;:cs Iosw:, coals, cxpcnscs. penalue& ﬁnc.s :md Judgmems (at cquuy
orat- law mcludmg statiitory: -and conuon)-and damagus whenever-arising:or incurred (ineluding
amounts paid- in settlement;. costs; of” mvestlgatmn and"réasonable attorneys’ fees and expenses)
arlsmg out-of or: relatmg to:

%;" . ' (:(_ L V\)




(a) any: Breach: or maccuracy of:any-represcntation-or. warranty made by the
Sellerin this: Agreement whither such.représer ation:dnd wartranty is niade as’of the'date

- (b) any “breach of. any covcnam agrccmcnt or undertaking made by-the Seller
this: Aﬂrccm fts . ~

; rnmf”cahon Obh,f.’,anons of the I‘urchasm The Purchaser shall
mclemm f and ‘hold harmiless: the Seller from, ag,amsl and in respect ol any and all claims,
habxlmes obhgauons losses, damages :€osts; expenses, penalties, fines and judgments (at equity
orat law; mcludmg statutory and;common) and: damages ‘whenever arising or incurred (including

- . amournits pmd~ settlément, ‘costs. of mvesug,anon and reasonable attorneys’ fees and expenses)

3 rxsmg' out-of or‘rehtmg tor

B

any- breach ‘or inaccuracy: Sf: -any ‘represcntation or warranty- sade by the
n this:Agreement, whether such-representation and warranty is made as of the
oras: ofthc CIosmg Dat¢; and

(b) any breach ot any cowcnant agreement or undertaking made by the
Purchaser in this Agrccmcnt L

' Section 9.3 Subvival Period.  The representations and  warranties of the Partics
":"contamcd herein shall not.be extinguished by the. Closm«z, but shall survive the Closing for, and
or:indemnification fin ‘conneétion therewilh shall be asserted not later than, wenty-
faur: (24) month : .ollowmg tie: Clesmg Dqle

ARTICLEX
MISCELLANEQUSPROVISIONS

Section 10.1 N’dtii‘:‘es' Al notices, comn’nunlcallons and deliveries required or made
.- hereunder-must be made<in wriiing signed by or on; behalf of the Party making the same, shall
: if"spemfy the Section hereunder pursuant to which iv: xs'glx'en or being. made, and shall be delivered
personall Ly, ot by tclccopy transtission or by a national overnight courier service or by registered

oF, ccxtlfcd maxl__“(retum rccc:1pt rcqubstx.d) (w;th postage- and other fees prepuid) as follows:

- To the:Puré¢haser: Xu Dong Sun
5935 McMillan Circle
-Columbia, SC 29212, *




Xiaolan M. Wang
RuiCao

209 Wood Moor Place
Columbia, SC 29212 -, .

. withacopyto: -  Siddons Law Firm, PC
: 1246 Steneridge Dnve~Su1te 100
. vColumbxa Soulh Carolma 20210

orto. buch other rcpresentatwc or-at'such-otlier address of a party as such-party may furnish to the
mher partieq in writing. Any suich notice, communication or dc,llvu) shall be deemed given or
made (a) on the date ‘of*delivery, if delivered -in person, (b) upon transmission by facsimile if
recexpl is confirmed by telephone (c) on the first: (1st) Business Day following delivery to a
-nationdl. overnight courier:seivice or (d) on the filth (>th) Business Day following it being maiiced
by rcglstcred ot ceftified: mall

i

Section 102 Assmnmcnl Succcssors in_Interest. No: assignment or transfer by any
Party‘of suchParty siand-obligations. h sreunder shall be made cxcupl with the prior written
consent.of thewother Parties:

» Section 10. 3 Captions. The:titles, captions.and table of contents contained herein are

inserted herein only 4s a matter of conveniénce and for:reference -and in no way define, limit,

extend or: describe the scoperof this Agreement or lhe intenit of any provision hereof.

[t

. “Section 10 4 Coritrollina.Law. This: Ag,reement shall be governed by and construed and
mfoxccd in:accordance with! the. mtema] Laws of'the State of-South Carolina without reference to
=its choice oflaw rules..

K

e Scction 10:5 Scverability, Any- provision hereof that is prohibited or unenforceable in
any 1unsd1ctlon shall, as to such _|unsd1ct10n be ingffective 16 the éxtent. of such prohibition or
unc.nfort.edblllt) without. mvalldatmg the Temaining provisions hereof, and any such prohibition
. arunenfor eahxht} in any: Junsd?lctmn shall not invalidate:or. 1cndcn unenforceable such provision

i dicti To e - -extent pcrmltted'b) Law each Party hereby waives any

prov151on of law that renders any such provision-prohibited.or unenforceablc in any-respeet,

S'e"ctio“n' 10.6 'Cbuﬁtér_‘g" arts:  This  Agreement may .be exccuted in two or morc
counterpatts;-each oftiwhich shall be deemed an original, and-it shall not be nceessary in making
proof of this Agreement or the-terms: hereof to producc or account for more than onc of such
courlu,rpdrls P

SLC[IOH 10.7 anorgn.mt.nl of. Certain Rmhts Nothing expressed or implied herein is
L mlcnded ‘o 'shall be-construed; to confer upon or give-any person other than the Partics, and their
successors or perrnitted a8signs, any right; remedy, obligation or liability under or hy reason of
this Agreement or: result in:such person being deemed a'third-part y beneficiary hereof.

[
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: “m‘endment Any -agreement on the part of a Party to any

0] ,on “Heteof” shall e valid. Only 1f set forth in an' instrument in

wmmg;blgned on bchal of such’ Pdrly A waiver: by a Party of the performance of any covenant,

agreemem, obhgauon condition, -representation or warranty shall'not be construed as a waiver of
afty-other covenant; agreement, obhgatlon condltlon reprcsenhtron or warranty. A waiver by

- any Party of the perlormancc of any:act shall not constitine. & waiver of the performance of any
othier act 6r an ideiitical: acl-required to be pcrtommd at.a later time. This Agrcement may not be
amcnded ‘modified or supplumemcd except by written agreement of the Parties.

.,u .

Scctlon lO 10 Lut_ggLa.tatlon Where lhc context-réquites, the use of a pronoun of one
gender or the neutér isto be deemed.to. include a- pronoun of the-appropriate gender. References
heréin to any- Law shall be decmed to refer-to-such Law, as.amended from time to time, and all
o rulgs..an,d__ﬂr,egulatlons promulgatéd thereunder.,

Scction 10 11 Cooperation Following the: Closm:. Follewing thc Closing, cach Panty
-shall deliverto the-other, Parties:such further information-and documents and shall execute and
delivér 1o the ot‘ner Parii 25" such;’ further. instraments’ and agreéements as any other Party shall
rcasonably request to ‘consummateror;confirm the'traiisactions: provided for hercin, to accomplish
the: purpose hereof or: to- assurc to an) Sther Party: the bunﬁts hereof.

©Section 10;12 Trarsaciion - Casts. ‘Except'as prowdod above or as ‘othcrwise expressly
provided herein, (a) the Purchaser shall pay its ‘wn -fces,. costs and. expenses incurred. in
‘connection lerewith. and the transactions contempldied- hcreby including the fees, costs and
expenses of iis.counsél, Anid «(b) the: Séller shall pay*the fees, costs and expenses of the Seller
“incurred; in- conncction. hcrcthh and the, transaciions contemplated hereby, including the fecs,
-costsand: e‘(pcnses ofits courisel to the Seller.

Section 10.13 Legal Représentation. The. Seller has been represented by Siddons Law
Firm, PC in this matter, . The Purchaser has beentadvised that he/she is not represented by
Siddons; Law Firm, PC in this -matter and has been advised to séek representalion prior to
g cxccutmg this Agrecmcnt
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- IN WITNESS WHEREOF, the Parties. havc caused this Amended Purchase Agreement to

e:duly executed, as of: the-date first above written and-to supersede the Purchase Agreement
“date _'July 13, 2010. . i

SELLEER:.

Rui (.d()

PURCHASER:

XaDongSun - |

In addition. 1o the-sale and purchase hcrcunder the' Purchaser agrees. 1o Lease from the

bcller a2 7 Chevrolet: mck.tor the momhl} Leasc amount oI two hundu.d dollars (3700) pcr
monith. :

Mchll_
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' ~.-THIS AGREEMENT IS SUBJECT TO ARBITRATION PURSUANT TO SOUTH
'V CAROLINA CODE §15-48-10. Any dispute, controversy, interpretation of claim including

claims  for, but not limited to, breach of Agreement, any form of megligence, fraud or
misrepresentation arising out of, or relating to this Agreement shall be submitted to final
binding “arbitration wnder the appropriate rules governing arbitrations relating to such
matters. The decision of the Arbitrator appointed thercunder shall be final and binding

and judgment on the award may be entercd in any Court of competent jurisdiction.

- AMENDED PURCHASE AGREEMENT

R

byuand between
Shengen Sun (“Pllrchaser”)
and
Xiaolan M. Wang and Rui Cao (“Seller”)

DATED August:26, 2010

oo s
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THIS AGREEMENT IS SUBJECT TO ARBITRATION- PURSUANT TO SOUTH
CAROLINA CODE §15-48-10. Any dispute, controversy, interpretation of claim including
claims for, but not limited to, breach of Agreement, any form of negligence, fraud or
. . misrepresentation arising out of, or relating to this Agrecment shall be submitted to final

;- ;binding arbitration under the appropriate rules governing arbitrations relating to such

matters. The dccision of the Arbitrator appointed thercunder shall be final and binding
and judgment on the award may be entercd in any Court of competent jurisdiction.

AMENDED PURCHASE AGREEMENT

THIS AMENDED PURCHASE AGREEMENT, dated as of August 26, 2010 to that

Purchase Agreement dated July 16, 2010 is made and entered into by and between Shengen Sun
(the “Purchaser”), and Xiaolan M. Wang and Rui Cao (collectively the “Seller”). The Purchaser
...and the Seller are sometimes individually referred to herein as a “Party” and collectively as the

B “Parties.”
RECITALS:

WHEREAS, the Seller is engaged in the full service restaurant business located at 715
Fashion Drive, Suite 1, Columbia, South Carolina 29229 (the “Business™);

. WHEREAS, the Seller owns one hundred percent (100%) of the Membership Intcrests
-.{#Units”) of Miyo’s at Sandhills, LLC, a South Carolina limited liability company (“LLC™)
" which owns and operates the Business; and -

- WHEREAS, upon the terms and conditions set forth herein, the Seller proposes to scli to
the Purchaser and the Purchaser proposes to purchase from the Seller, all of the Units; and

NOW, THEREFORE, in consideration of the foregoing and the respective
" representations, warranties, covenants, agreements and conditions hereinafter set forth, and
intending to be legally bound hereby, each Party hereby agrees as follows:

ARTICLET
PURCHASE AND SALE

Section 1.1~ Agreement to Purchase and Sell Units. Subject to the terms and
conditions hereof, at the Closing, the Seller shall sell, assign, transfer and deliver to the
Purchaser, and the Purchaser shall purchasc and acquire from the Seller, all right, title and
interest of the Seller in and to the Units, free and cléar of all mortgages, liens, pledges, security
interests, charges, claims, restrictions, and encumbrances of any nature whatsoever (the “Liens™).

ARTICLETI
PURCHASE PRICE

" Section 2:1° i+ Purchase Price, The aggregate amount to be paid for the Units (the
“Purc!iase Price”) shall be Four Hundred Eighty Thousand Dollars ($480,000).
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Section 2.2 Payment of Purchase Prigej =

S (a)° " On the date hereof, the Purchaser shall deliver to Seller, a cashier’s check
©"in the amount of Eighty Thousand Dollars ($80,000) along with an additional Twenty
Thousand Dollars (320,000) as a down payment of the Purchase Price (“Eamest
Money”). ' : : ‘

(b)  Commencing September 1, 2010, the Purchaser shall pay or cause to be
- paid to the Seller the gross monthly profit.of the LLC less Eight Thousand Dollars
* ($8,000) in monthly payments with interest at the rate of ten percent (10%) per annum on
. the unpaid balance. Any unpaid balance shall be paid in full no later than September 1,
- ©2012:"In"the- event Purchaser is more than thirty (30) days late on any payments
“+ hereunder, the Units sold hereunder shall revert to Seller and Purchaser forfeits all money

paid to Seller and his/her ownership in the LLC and Business. Until the Purchase Price is’

paid in full the Seller shall have a majority vote in the event of any disputes between the
- Seller and Purchaser.
(c) All payments required under 2ivhis Section 2.2 or any other provision hereof
shall be made in cash by wire transfer of immediately available funds to such bank
account as shall be designated in writing by the Seller.

ARTICLE III
REPRESENTATIONS AND WARRANTIES OF
THE SELLER

..., The Seller represents and warrants to lhc Pg;chéser as follows as of the date hereof and
the Closing Date: :

Section 3.1 Organization.
o '”(va)' " LLCisa limited liability company duly formed and validly existing under
the Laws of the State of South Carolina and has all requisite power and authority to own,

lease and operate its properties and to carry on its business as now being conducted.

B (b) LLC does not own, dircctly or indirectly, any capital stock or other equity,
. sceurities or intcrests in any other corporation or in any limited liability company,

~ partnership, joint venture or other association.
(¢) The membership interests in LLC are as follows:

(i) LLC is a limited liability company, with the Seller as the only
members. The Seller has good title to, and is the record holder and beneficial
-owner of one hundred percent (100%) of the membership interests, free and clear
of all Liens.
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Section 3.2  Authorization.

(a) The Seller has the capacity to:execute and deliver this Agreement to which
. they ‘are a party .and to perform its obligations hereunder and thereunder and to
‘consummate the . transactions contemplated hereby and thereby. This Agreement has
,been and shall ‘be as of the Closing Date, duly cxecuted and delivered by the Seller and
do or shall as the case may be, constitute the valid and binding agreements of the Seller,
" enforceable agamst the Seller in accordance wuh their respective terms.

_ Section 3.3 Abscncc of Restrictions and Conﬂlcts The execution, delivery and
. performance by the Seller of this Agreement, the consummation of the transactions contemplated

“““hereby and thereby and the fulfillment of and compliance with the terms and conditions hereof

and thereof do not or shall not (as the case may*be); with the passing of time or the giving of
notice or both, (a) contravene or conflict with any term or provision of the articles of
organization-or operatmg agreements of LLC, (b) violate or conflict with, constitute a breach of
or default under, result in the loss of any benefit under, permit the acceleration of any obligation
under or create in any party the right to terminate, modify or cancel any contract to which LLC
is a party, (c) contravene or conflict with any Judgment decree or order of any governmental

entity to which LLC is a party or by which LLC is bound, or (d) result in the creation or .

» 1mposutmn of any Lien on any asset of the LLC.

" Section3.4  Real Property Lease. LLC lcases one parcel of real estate located in
Richland County and known as 715 Fashion Drive, Suite I, Columbia, South Carolina 29229,
containing an approximate four thousand seven hundred fifty(4,750) square feet building thereon
(the “Real Property Lease™) as shown on the attached Lease Agreement.

. Section 3.5  Title to Assets. The LLC owns all af the operating assets and inventory
necessary and sufficient to conduct the operations of the Business with the exception of the
. dxshwasher which is leased and the restaurant bm]dlng under the Real Property Lease.

~ Section 3.6  No Undisclosed Liabilities! ,'_l'hcnc are no liabilities of LLC of any kind

whatsoever, whether accrued, contingent, absolute or otherwise, except for:
i “('a)}: " Lease payments as disclosed under Sections 3.4 and 3.5; and

(b)  liabilities and obligations mcurred in the ordinary course of business,
consistent with past practice.

#i7., Section3.7  Legal Proceedings. There is ho suit, actlon claim, arbitration, proceeding
or i investigation pending or, to the knowledge of the Seller, threatened against LLC, the Business
or the LLC’s Assets before any governmental entity. No suit, action, claim, proceeding or
investigation-pending or, to the knowledge of the Seller, threatened against LLC, the Business or
the LLC’s Assets before any governmental entily, if finally determined adversely, is reasonably
llkely, individually or in the aggregate, to have a material adverse effect on the financial
condition, results of operalions, or prospects of the Business or the LLC’s Assets. LLC is not
subject to any judgment, decree, injunction, rule or order of any court or arbitration panel. There

, are no suits, actions, claims, proceedings or investigations pending or, to the knowledge of the
Seller threatened against, relating to or mvoiw ng the Seller which would reasonably be expected
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“to adversely affect the Seller’s ability to consurﬁr_natc the transactions contemplated by this
Agreement. . ‘

::'VZ:[".S_e}clioh 3.8 Tax Retumns; Taxes. All'Tak Returns due to have been filed by LLC
through the date hereof, in accordance with all applicable Laws have been duly filed and are

correct ;iri{di-cor}i’plete in all respects; and the Tax Return for the year 2010 shall be filed by
Purchaser. .~

: ~ ARTICLE1V
REPRESENTATIONS AND WARRANTIES OF PURCHASER

- The Purchaser hereby represents and warran:t:i;{ (o the Seller as follows:

Section 4.1 . Authorization. The Purchaser has full power and authority to execute and
deliver this: Agreement, to perform histher obligations hereunder and thereunder and to
consummate the transactions contemplated hereby and thereby. This Agreement has been and,
as of the Closing Date, shall be duly executed and delivered by the Purchaser and do or shall, as
the case may be, constitute the valid and binding' agreements of the Purchaser, enforceable
against the Purchaser in accordance with their respective terms.

Section4.2  Absence of Restrictions and Conflicts. The execution, delivery and
performance of this Agreement, the consummation of the transactions contemplated hereby and
thereby and the fulfillment of, and compliance with, the terms and conditions hereof and thereof
do not or shall not (as the case may be), with the passing of time or the giving of notice or both,
(a) violate or conflict with, constitute a breach of or default under, result in the loss of any
benefit under, permit the acceleration of any obligation under or create in any party the right to
terminate, modify or cancel any Contract to which'the Purchaser is a party, (b) contravene or
conflict with any judgment, decree or order of any governmental entity to which the Purchaser is
a party-or by which the Purchaser is bound or {(c) contravene or conflict with any statute, law,
" rule or regulation applicable to the Purchaser. No,consent, approval, order or authorization of| or
registration, declaration or filing with, any governmental entity is required with respect to the
Purchaser in connection with the execution, delivery or performance of this Agreement or the
consummation of the transactions contemplated hereby or thereby.

ARTICLE V '
CERTAIN COVENANTS AND AGREEMENTS

oo Section3,1  Conduct of Business by LI.C. For the period commencing on the date
~ hereof and ending on the Closing Date, LLC shall, except as expressly required hereby and
except as otherwise consented to in advance in writing by the Purchaser:

. 7. - {a). . conduct the Business in the ordinary course on a basis consistent with past
- practice;

(&) use its commercially reasonable efforts to preserve intact the goodwill and
business organization of LLC, keep the employees of LLC and preserve the relationships
. and goodwill of LLC with customers, suppliers, employees and other persons having
- business relations with LLC; L
T ' . - ¥
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(¢) . maintain its existence and good standing in its jurisdiction of organization;

(d)  duly and ume!y file or causé to be filed all reports and returns required to
~ be filed with any Governmental entity and promptly pay or cause to be paid when due all
... taxes, assessments and governmental chargés, including interest and penaities levied or
: ::;assessed unless contested in good faith by appropriate proceedings;

. (c) mamtam in existing condition and repair (ordinary wear and tear
;_.}._,exccpted) conswtent with past practices, the Real Property Lease, and all equipment,
" fixtures and other tangible pcrsonal property i0catcd at the Business;

) not authorlze for issuance of issue and deliver any additional units of its
© securities; :

(g) - notamend or modify its articles of organization or operating agreement;

(h) - not declare any distribution, pay or set aside for payment any other
‘ dlsmbutlon or make any payment to the Seller or Purchaser, other than the payment of
salaries in the ordinary course of business and consistent with past practice;

@) maintain in full force and effcct and in the same amounts policies of
insurance comparable in amount and scope of coverage to that maintained as of the date
. hereof by or on behalfof LLC;

} 0) continue to maintain its books and records in accordance with tax basis
accoummg conswtently applied and on a basis consistent with past practice; and

(k) continue its cash managemem practices in the ordinary course of business
: consistent with past practice. K

In connection with the contmued operatlon of the Busmess during the period
+:,commencing on the date hereof and ending on the Closing Date, the Seller shall confer in good
‘faith'on a regular and frequent basis with the Purchaser regarding operational matters and the
general status of on-going operations of LLC. The Seller shall not take any action that is
reasonably llkcly to, dircetly or indirectly, cause or create events, occurrences or transactions
substantlally similar to those prohibited by this Section S.1. :

Section 5.2  Tax Matters.

(a) Tax Periods Ending on or Beforc the Closing Date. The Purchaser shall
- -prepare or cause to be prepared and file or cause to be filed all Tax Returns for LLC for
-all periods ending on or prior to the Closing Date which are filed after the Closing Date,

+7(b): * Tax Periods Beginning Before and Ending Afier the Closing Date. The
Purchaser sha!l prepare or cause to be prepared and file or cause to be filed any Tax

- - Returns for LLC for Tax periods which begin before the Closing Date and end after the
Closing Date.

...?'
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- {(c) .- Cooperation on Tax Matters, The Purchaser, and’ the Seller shall
""" cooperate as and to the extent reasonably requested by the other Party, in connection with
the filing of Tax Returns pursuant to.this-Section and any audit, litigation or other

_ proceeding with respect thereto. Such cooperation shall include the retention and (upon
. the other party's request) the provision of records and information which are reasonably

" relevant to any such audit, litigation or other proceeding and making employees available
. on a mutually convenient basis to provide additional information and explanation of any

material provided hereunder.

ARTICLEVI
CONDITIONS TO CLOSING

. Section 6.1  Conditions_to Obligations “of the Purchaser. The obligations of the

- .Purchaser to consummate the transactions contemplated hereby shall be subject to the fulfillment

“ “i(or waiver by the Purchaser) at or prior to the Closing of cach of the following additional
conditions: ' y B

' . (a8) . Representations and Warranties. Each of the representations and
warranties of the Seller set forth in Article III shall have been truc and correct in all
material respects as of the date hereof and shall be true and correct in all material respects
as of the Closing Date as though made on and: as of the Closing Date, except that those
representations and warranties that by their terms are qualified by materiality shalf be true
and correct in all respects. :

S o ! (b) Performance. of Obligations df the Seller. The Seller shall have performed

e B -~ inall material respects all covenants and agreements required 1o be performed by them

-hereunder at or prior to the Closing.

(c) No Material Adverse Effect. Between the date hereof and the Closing
‘Date, there shall not have occurred any material adverse effect.

-~ - Section6.2  Conditions to Obligations of the Seller. The obligations of the Seller to
‘“consummate the transactions contemplated hereby shall be subject to the fulfillment (or waiver
by the Seller) at or prior to the Closing of each of the following additional conditions:

.y (@) . Representations and Warranties. Each of the representations and
_warranties of the Purchaser set forth in Article IV shall have been true and correct in all
- material respects as of the date hereof and shall be true and correct in all material respects
as of the Closing Date as though made on and as of the Closing Date, except that those
representations and warranties that by their terms are qualified by materiality shall be true
and correct in all respects. :

W

o Ab) Performance of Obligations By the Purchaser. The Purchaser shall have
performed all covenants and agreements required to be performed by him/her hereunder
on or prior to the Closing Date including all licenses necessary to operate the Business.
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ARTICLE VII
‘ CLOS[NG

.~ Section 7.1 Closmg Subject to the satlsfactlon or waiver of the conditions set forth in
wllcle V1, the Closing shall be effective as of August 1, 2010, The Closing shall take place at
t e off' ice of Slddons Law an, PC or at such other place as the Parties may agree.

Sectlon 7 2 g!lgr Closing Dgllvenes At the Closing, the Seller shall deliver to the
Purchaser the followmg

(a) - all documents required to be entered into by the Scller pursuant hereto or
reasonably requested by the Purchaser to convey the Units to the Purchaser or to
- othervwsc consummatc the transactions contemplated hereby.

-:Section 7.3 Purchascr Closing Dchvene On the Closing, the Purchaser shall have
detivered; or causcd to be delivered, to the Seller the follomng

f,»"'(a) ‘a fully executed Llccnse/Management Contraci between M Gourmet
Group, LLC and Purchaser; and

{b) all other documents requtred to be entered into by the Purchaser pursuant

_ hereto or reasonably requested by the Seller o convey the Units to the Purchaser or to

.. otherwise consummate the transactions contemplated hereby. The Seller shall transfer all

i licenses necessary 10 operate the Business and assist with the assumption and extension
".of the Real Estate Lease once the Purchase Price has been paid in full.

F R B URA L

ARTICLE VIII
TERMINATION

'Section 8.1  Termination. This Agrecmem may be terminated in writing by mutual
consent of the Purchaser and the Seller.

':'}- Scctlon 8.2 Remedles Each Party hereby acknowledgcs that the rights of each Party
to consummate the transactions contcmplated hereby are special, unique and of extraordinary
charactet and that, in the event that any Party violates or fails or refuses to perform any covenant
or ag‘g_egme‘r}t made by it herein, the non-breaching Parly shall be entitled lo damages.

ARTICLE [X
INDEMNIFICATION

..~ Section9.1  Indemnification Obligations gf the Seller. The Setler shall indemnify,
fend and hold harmless the Purchaser from, agaipst, and in respect of, any and all claims,
liabilities, obligations, da.mages losses, costs, expenses, penalties, fines and judgments (at equity
or at law, mciudmg statutory and common) and damages whenever arising or incurred (including
amounts pand in settlement, costs of investigation and reasonab[e attomeys fees and expenses)
arising out of or relating to:
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o ga). _ any breach or inaccuracy of any representation or warranty made by the
_Seller in:this Agreement whether such representation and warranty is made as of the date
“hereof or as of the Closing Date; ‘ : '

(b)  any breach of any covenant, agreement or undertaking made by the Seller
- . in this Agreement. :

‘Section9.2 - Indemnification_Obligatioris” of the Purchaser, The Purchaser shall

indémnify -and_hold; harmless the. Seller from, against and in respect of any and all claims,
liabilities, obligations, losses, damages, costs, expenses, penalties, fines and judgments (at equity

or at law, -including statutory and common) and damages whenever arising or incurred (including
amounts pdid in settlement, costs of investigation and reasonable “attorneys’ fees and expenses)
arising out of or relating to: .

o (a)  any breach or inaccuracy of any representation or warranty made by the
- Purchaser in this Agreement, whether such representation and warranty is made as of the
"o date hereof or as of the Closing Date; and , - '

;,

: . (b): any breach of any covenant, agreement or undertaking made by the
Purchaser in this Agreement. '

- Section 9.3 Survival Period. The representations and warranties of the Parties

contained herein shall not be extinguished by the Closing, but shall survive the Closing for, and

. all claims for indemnification in connection therewith shall be asserted not later than, twenty-

.., four (24) months following the Closing Date.
ARTICLE X

MISCELLANEOUS PROVISIONS

. -.Section 10.1 Notices. All notices, communications and: deliveries required or made
hereunder must be made in writing signed by or on behalf of the Party making the same, shall
specify the Section hereunder pursuant to which it is given or being made, and shall be delivered

. personally or by telecopy transmission or by a national overnight courier service or by registered
or certified mail (return receipt requested) (with postage and other fees prepaid) as follows:

a To the Purchaser:l. Shengen Sun »
o 405 Oakbrook Village Road
Columbia, SC 29229




. Xiaolan M. Wang

.+ Rui Cro

209 Wood Moor Place
Columbia, SC 29212

Siddons Law Firm, PC ;
246 Stoneridge Drive, Suite 100
Columbia, South Carolina 29210

) With a copy to:

orto such-'olhcr rcprescntanvc ot at such othcr address of a party as such party may furnish to the
other part writing. ~Any such notice, communication or delivery shall be deemed given or
made. (a) on'the date of delivery, if delivered in person, (b) upon transmission by facsimile if
receipt is confirmed by teIephone {c) on the first (1st) Business Day following delivery to a
national overnight courier service or (d) on the ﬁ[‘th (Slh) Business Day following it being mailed
by registered or certified mail.

-Section 10.2 Assnggmem, Successors in_Interest. No assignment or transfer by any
Party of such Party’s rights and obligations hereunder shall be made except with the prior written
consent of the olher Pames

Sectlon IO 3 Cagtxons The titles, captions and table of contents contained herein are
inserted herein only as a matter of convenience and for reférence and in no way define, limit,
extend or describe the scope of this Agreement or the intent of any provision hereof.

. Section 104 Controlling Law. This Agreement shall be governed by and construed and
... enforced in accordance with the interal Laws of the State of South Carolina without reference to
its chmce of law rules. - L P

Sectlon 10.5. Severablllg Any provision hereof that is prohibited or unenforceable in
any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or
unenforceability without invalidating the remaining provisions hereof, and any such prohibition

or. unenforceablhty in any jurisdiction shall not invalidate or render unenforceable such provision
in any other jurisdiction. To the extent perrmtted by Law, cach Party hereby waives any
rovision of law that renders any such provision prohlblted or unenforceable in any respect.
‘-V.Sectlon 10.6 Counterparts.  This Agreemem may be executed in two or more
counterparts, each of which shall be deemed an original, and it shall not be necessary in. making
proof of. thls Agreement or the terms hereof to produce or account for more than one of such

Section 10.7 Enforcement of Certain Rights. Nothing expressed or implied herein is

intended, or shall be construed, to confer upon or give any person other than the Parties, and their

. ..successors or permitted assigns, any right, remedy, obligation or liability under or by reason of
2 ;:lhlS Agrecmenl or result in such person being deemed a third-party beneficiary hereof.




... Section 10.8° Waiver. Amendment. Any -agreement on the part of a Party to any

extension or waiver of any provision hereof shall ibe valid only if set forth in an instrument in
" writing signed on behalf 6f such Party. A waiver.by a Party of the performance of any covenant,
agreement, obligation, condition, representation or warranty shall not be construed as a waiver of
any. other‘covenant, agreement, obligation, condition, representation or warranty. A waiver by
any Party.of the performance of any act shall not constitute a waiver of the performance of any
other-act or an identical act required to be performed at a later time. This Agreement may not be
_ amended, modified or supplemented except by written agreement of the Parties. .

g+, Section 10.9 htegréﬁou. This Agreement and the documents executed pursuant hereto
supersede all negotiations, agreements and understandings among the Parties with respect to the
subject matter hereof and constitute the entire agreement among the Parties with respect thereto.

_Section 10.10 Interpretation. Where the context requires, the usc of a pronoun of one

gender or the neutér is to be deemed to include a pronoun of the appropriate gender. References
herein to any Law shall be deemed to refer to such Law, as amended from: time to time, and all
rules and regulations promulgated thereunder. R

. Section 10.11 Caoperation Following the Closing. Following the Closing, each Party
.;shall deliver to the other Parties such further information and documents and shall execute and
deliver to the other Parties such further instruments and agreements as any other Party shall
reasonably request to consummate or confirm the transactions provided for herein, to accomplish
the purpose hiereof or to assure to any other Party the benefits hereof,

. “Section 10.12 Transaction Costs. Except as provided above or as otherwise expressly

provided herein, (a) the Purchaser shall pay its own fees, costs and expenses incurred in

connection herewith and the transactions contemplated hereby, including the fees, costs and
expenses of its counsel, and (b) the Seller shall pay the fees, costs and expenses of the Scller
1 :'.':i'ﬁjcurre’d__ in connection herewith and the transactions contemplated hereby, including the fees,
costs and expenses of its counsel to the Seller,  *

SectronlOl 3 ['.‘égjal Regresentatior;, The Seller has been represented by Siddons Law
Firm, PC:in this matter. The Purchaser has been advised that he/she is not represented by
Siddons Law Fimm, PC in this matter and has been advised to seek representation prior to

executing this Agreement. - : L
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IN WITNESS: WIIERE@I' thc Partles have causad this Amended Purchase Agreement o

be. duly execuled, as of the date. first above wxnucn and to- supersede the Purchase Agreement
ted July 13, 2010, ;

Rui Cao

PURCHASER:

Qwaq J— ( “

Shengen Suf?




STATE OF SOUTH CAROLINA -

) ARBITRATION PURSUANT TO
T ) S.C. CODE ANN. § 15-48-10
COUNTY OF RICHLAND ) -

-.Xu Dong Sun

Claimant,

Xiaolan M. Wang, Rui Cao, and
M. Vista Restaurant, LLC

v fj-:;;f.ggspbndents and Counter-Claimants.

)
)
)
)
)
)
)
)
)
)
)

STATE OF SOUTH CAROLINA )  ARBITRATION PURSUANT TO

) S.C. CODE ANN. § 15-48-10

COUNTY OF RICHLAND ) B

.-,Shengen Sun )
. Claimant, )
: )
- Vs, )
' : )
Xiaolan M. Wang, Rui Cao,and = )
Miyo’s at Sandhills, LLC )

I '” . ; . . )
" Respondents and Counter-Claimants.)

Respondents and Counter-clalmants Opposition to Clalmants Motion to Modify
and Correct Award
and *

Respondents and Counter-clalmants Motlon to MOdlfl and Correct Award

Pursuant to' S.C. Code Ann § 15-48- 100 Respondents and Counter-claimants

(“Respondents ) hereby object and respond to the motion of Claimants and counter-move
as follows. Respondents are herewith serving this document on Claimants and pursuant to

S.C. Code Ann. § 15-48-100, Claimants must serve their objections, if any, within ten




| dayg from the date set 'forth below. .

espondents object to Claimants’ motlon because it is not in comphance with

) "'S C Code Ann §15-48- 140 (a) (1) because the arguments made are mere, unauthorlzed
: __'requests to recons1der ﬁndmgs of fact and conclus1ons of law, rather than the limited,

pet_‘rmtted types of arguments regarding smple,\:actual miscalculation of figures by the

arbitrator: Thelawdoesnot allow motions or appeals on any and all issues, as would be
allowed in court, but is clearly restricted to very narrow circumstances. Arguments of

“evident miscalculatieh of figures” may not consist of arguments that evidence was
o . \

o Weiighed, found, construed or determined ine‘rrgr., but only that stated figures were added
incorrectly. This is.an fincident of arbitration to which the parties agreed. It works equally
as against (arid for) both parties herein, as clearly Respondents would have the arbitrator

reconsider selected evidentiary findings and c'e'n‘clusions as well, if such-were permitted

#

"
v

oy law.

| ‘.‘CLAIMANTS’ MOTION TO MODIFY OR CORRECT THE AWARD
. :_."-SHOULD BE DENIED. '

A. CLAIMANTS’ ARGUMENT ON “PROFITS” IS NOT A PROPER -
- BASIS TO MODIFY OR CORRECT THE AWARD.

R ~ The argument that the arbitrator shou}dfa_ward “lost profits” is not a question of
~evident mieealeulatioh"ef figures. It is a disagreement with the arbitrator’s findings of fact
and ‘Gonclusions of law. As 'such, it is not a legally permitted argument at this stage.

Further, the argument is éimply wrong legally"ax‘;‘d‘ factually. Lost profits are not granted

aw asa matter of course. See Drews Co., Inc v. Ledwith-Wolfe Associates, Inc., 296
S. C 207 371 S E 2d 532 (1988)(sett1ng forth a three part test for recovery of lost profits,

mcludmg that (1) profits must have been prevented or lost “as a natural consequence of”

]
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' the breach of contract, (2) must have been: foreseeable - reasonably within the

conterrrplation of the parties at the time the contract was made; and (3) be established

with reasqna _ e{,"’ce:‘rtainty and not conjectural or speculative.) Lost profits must be proven
_ clearly and convincingly_and warranted by cireurnstances and facts. Here, under the only

"""v1dence all proﬁts of the business were to be glven to Respondents (not clalmants) until

the purchase pnce was, pa1d in full, whlch it never was. Further, the evidence showed a

remarkable and pre01p1tous decline in profits of the busmesses to almost nothing, during
the"trme the Claimants were involved. As a_result, the claim for any future “profits”
;ihwould be unsupported as speculative, as the arbitrator clearly determined.
Addltlonally, as the arbitrator found the Claimants were requrred to pay, but
farled to. pay, the full ‘amount of profits to Respondents monthly as required by the
agreement, by Vlrtue of inappropriate charges toi:the busrness, which were not overhead.
..As a consequence, these findings amount to an overt conclusion that the Clarmants were
‘.the first to breach the agreement, since thes;ed 1mproper deductions from profits, by
neee551ty, pre dated Respondents action taken in revertmg the shares Under the law
regardmg the ﬁrst to breach, claimants, as ﬁrst to breach, may not complain about any
‘,‘,subsequent breach by Respondents. See Silver v. Abstract Pools & Spas, Inc., 376 S.C.
| 585, 658 S.E.2d 539 (Ct. App. 2008.) It would l;ie),clear error to assert that a failure to pay
money owedunder an agreement is not a breach of that agreement. Respondents ask the
arbrtrater to so rule with regard to the motion.
B.  CLAIMANTS ARGUMEN% DISAGREFING __ WITH THE

ARBITRATOR’S FINDINGS ON'THE EVIDENCE CONCERNING
SET OFFS IS NOT A PROPER BASIS FOR ITS MOTION.

Clalmants’ Ti'-'fargv’ument that .the); ~disagree with the arbitrator’s findings and
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conclusions about the record evidence on the detailed accounting issues in this case are

: kew1$e 1mproper argument at this stage under S. C Code Ann §15-48-140 (a) (1)

: concermng_ ‘evident mlscalculatlon of ﬁgures " The “Conclusion” of the Claimants’

Motion at page: 7 reveals this ﬂaw' most succinctly. It shows that the asserted “error in

. miscalculation” is in fact disagreement about:: the arbitrator’s conclusions about the

v idence in the “Record,” and about concepts of alleged “fairness” and “sweat equity.”

Such.arguments are not arguments of “evident miscalculation of figures,” and hence are

simply ‘not permitted. Moreover, these arguments are wrong. First, there is no “Record”
as the parties did not elect to have the proceedings transcribed. Hence any argument that

the Record does not support a conclusion is unfounded and could not be tested. Further,

the "“Record,” such as 1t Was, was replete with'contested evidence, in both documents and

in testin‘.l.efr_iyi,‘ "'(‘.)‘n'jthe“issues that were the subject of these setoffs as well as many others
that the arbitrator did not accept due to his welghlng of the ev1dence

:Claimants’ Motion is wrong and should be denied as Respondents further

estabhshed
ThatClalmants used the business account for their personal debit card
“transactions month after month ---which adds up to at least several thousand
dollars for each account - all amounts that the Claimants were obligated to
pay over to Respondents as profits monthly, but which they did not;

¢ That Clalmants used the Miyo’s business accounts to write checks to their

--own vendors for Yafoods, their ‘business associates of other restaurant (in
- Atlanta), all- amounts that the Claimants were obligated to pay over to
- Respondents as profits monthly, but which they did not;

* That Claimants claimed their personal rent and car payments as an expense
of the business, all amounts that the ‘Claimants were obligated to pay over to
Respondents as profits monthly, but which they did not;

.+ That Claimant, Jack Sun, made at least two illegitimate withdrawals: one for
; $8,000 and another for $12,000 in early and mid-December 2010 and none of




" the withdrawals were intended for business purposes, and hence all were
amounts that the Claimants were obligated to pay over to Respondents as
profits monthly, but which they dicﬂl__; not, but instead kept to this day;

. That on top of the $10,000 monthly allowance Xudong Sun took, he had
claimed for himself an average $5 000-—$7 000 additional salary monthly. To
: conclude that he was entitled to "do so under the agreement would be clear
'error To ‘contend that the agreement allowed him to pay himself monthly,
multiple amounts in any amount he chose would impermissibly render the
- contract's requirement that he pay profits to ‘Respondents illusory and
meaningless, which would be clear error. In addition, Xudong Sun also paid
himself a paycheck on ADP, yét additional salary. To contend that the
.- agreement-allowed him to pay himself monthly, multiple amounts in any
... amount he chose would impermissiBly renders the contract's requirement that
.. he pay. proﬁts to Respondents illusory and meaningless, which would be
‘ ‘_:;\‘-..,clear error; ‘and

* That Claimant Jack Sun used the Miyo'sat Sandhill account to purchase
goods solely for Yafoods and supplied proof of invoices from US food
‘service, Southern Foods and Nishimoto, all amounts that the Claimants were

_.obligated to pay over to Respondents as profits monthly, but which they did
not. i

Each of fﬁ'cseﬁ events of misconduct constitute precedent violations of the agreement by

Claimants. Even Claimants testified that each month, Michelle Wang articulated her

dissatisfaction with the management of these items, and her expectation that they would

b féso_l_ved. ‘ I . i
, Flliijti;q(r;;’;.‘fhé'évidence to refute the claims of the Claimants in their briefs is’

eﬁiténsive, including the below.

From the charts offered in evidence, Respondents’ financial losses are evident. As

jie,

an _}iiti\al matter, the monthly profit payments d\&indled precipitously:

Pavment from M Vista - Payment from Sandhill

‘August: " '$31,062.65 $19,944.99
‘September $20,781.56 $7,977.23
October  $12,755.14 o $11,486.54

Nov. - $3,680.19 $807.26
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The testlmony was clear that the purported November payments from both locations were

never pald'or recelved because Respondents refused to acknowledge and consent to the

1mproper numbers claimants presented. :

, -In h1s br1ef at p- 4 of 7, Xudong Sun falsely claims he had paid Respondents cash

in August in the arnount of $37 154 26 as part of amended purchase agreement. However, -

lhlS clalm 1gnores‘the fact that, as testlﬁed and conceded, $37, 154 was partially the

" payback to Respondents for Respondents’ pa)'{ment of $17,300 for the kitchen staff on

: August 23", and the remaining sum was for purchase of inventory, teas and other items
such 'asf to-go bags andéhopsticks. Michelle}. Wang’s own handwriting on the page so
indlcates‘,.and such ulas not denied at the hearing. It is worth n_oting that much of the cash

| Xudong Sun used to pay -was from the collection of daily cash balance, as shown in the

A August report of payrrlent forms. This is the, functional equivalent of one’s child
“repaying” her father a dollar borrowed by taklng the dollar from the father’s own wallet.
Xudong Sun claims in that “[a] review of the costs of the kitchen help in each of

the: months August through November reveal that Xudong Sun’s cash withdrawals were
‘,.::,;_never sufficient to cover the kitchen help and ‘pay himself $10,000." See Claimants’
.Bnef p-4of 7. It is, however quite obvious that Xudong Sun not only took $10,000 for

himself ﬁrst, _but cashed‘hls additional paychecks, as well as claiming a separate salary as

kitchen /back of house staff. As a result, there were over $50,000 in bills left unpaid in

L '.November ---left to Respondents to pay. )
Xudong Sun erroneously asserts that "[t]he declining balance as set forth in
Clalmant's Exhrblt 24 further supports that Ms. Wang acknowledged each month Xudong

d1d not receive his monthly allowance." See Claimants’ Brief, p. 4 of 7. However, Exhibit
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24 srmply calculates the remaining balance plus monthly 10% interest, which the

testlmony howed”:that Clarmants wanted to defer and to pay at the end of purchase
‘agreement If Claimants had actually pa1d the 10% interest, it would not have been added

- .as- further 1nterest in the next month, as it was The interest amounts of $4 166.67,

$4028 21 and $3872 8rl were calculated by ‘Mrchelle Wang, but never were paid. No

s d_ocunr' st1mony showed that it was paid. To the contrary, the evidence was clear

"'that Cla1mants never pa1d a.penny of the monthly 10% 1nterest---—wh1ch is, incidentally,

‘ , :also further proof of Clalmants precedcnt breach of the purchase agreement s obligation

e

to pay over all proﬁts »
In his brlef on page 50f7, Clalrnant Xudong Sun claims he dep051ted $5000 and
. $2494 37, but neglects to mention the test1mony that these funds were from business
- proceeds and receipts, not Xudong Suns own rnoney As such, the money should have
({:been 1ncluded as part of the “proﬁts” to be pald to Respondents, but it was not, which
was a,:p.recedent _breach.

“Lacking a true Re'cord, Claimants apparently feel free to contend anything they

_want about what the evidence was. This points to one good reason why the law limits the

'S¢ pe of reconsideration so_clearly ln arbitratidn. Hence, likewise, the facts asserted by
' Jack Suni aré Skewed and false. The 10% interest of $2916.67, $2874.47 and $2802.72
were- never paid to Respondents. See Claimants’ Brief at p. 6 of 7. Quite simply, if the

first month’s interest of $2916.67 had been paid,' then the second month interest would

ri'ot‘:l-'rav'e been $2874.47. Respondents added‘al’l the unpaid accumulated interest to the

rema1mng balance owed based on these numbers. There are invoices showing thousands




Further, there were numerous debit transactions conducted by both Claimants for

thelr personal usage and expenses Examples:#

On the August bank statement : There was a $39.95 MDHP health plan, and

. almost every month thereafter, there is a $39.95 charge, for individual health insurance

payment o ‘_ Ca e

L On‘the Septembe bank statement There were four charges to Walmart / Harbison

. store, for $75.03,» $102.82, $9.47 and $1 17.70-;: that are all Claimant’s family expenses
for their apartment in Harbison, far remote frorh the restaurant. There are two charges to
Hess gas station: each time_ is $ 48.67, which can only be Claimant’s own personal gas
. ercpense..,- T here is "lalsoe‘:one $871.47 charge to East Coast Trading--- a company Miyo's
never | dio bnsiness with. It appears' to ‘be for supplies related to Sun's business
N involvcment.in Atlanta 'at Festival Village éhopping Center. The total non-business‘
| ‘ch,ar'ges on the September account are at least, $1273 83

For October the total charges to Wal-mart were: $90.94 + $61.65+$40.30 =

$192 89 On 10- 28 $641.20 was charged to Mrdas for personal car repair, and on 10-04,
10-14, 10-28 personal gas was purchased as follows $54.43 + $54.43+ $36.17 = |
"3"$~145 03. - : |
The November ‘bank statement shows: $l902 36 for personal expenses: Pubhx
,Walmart Gas Ale house dining and the like, and the December statement: six

| transactions to gas station and Wal-mart total up to: $266.34

" Evidence and testimony showed that thé total non-business expenses added up

from September to December to over 5,000.00
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' Sandhills:

S _The‘ Sandhﬂl"s_personal charges through non-business debit transactions were

" 08-18 Kohl's | 82654
08-24 Pye Baker ’ L $625.47
08-24 Levy Diamond Bello Ass. $500

".08-25 Brown Motor Works . 18400
- 08-30 Ross clothing store s . $40.64

September 2010

09-01 J&R sound mail order -+ $559.44
09-02 AT&T Cingular - $272.31

... 09-13 Capital One online payment | -$200.07 -
£ 09-14 Citicards Payment by phone ~ © $944.11

©.09-20 East coast trading T $681.15
- 09-20"-AT&T Cingular “ . $220.84
- .09-22 " Capital one online payment $52.79
October 2010
" 10-1 Hyundai Oriental Market ~$60.06
- 10-4 FDR Freescore 800-316-8824 * $210
"..10-8 . Capital One online Payment ~ " $200
10-18 . Tian Indemnity Ins. ~ ~ $127.25
1019 Home Depot $71.22
71022 AT&T $287.88 -

10-22° Capital One On-line payment - $153.13

. Total: $1109.54

‘Noveimber2010 - P

1 1-17 Travelers Insurance $205.27--- personal car insurance
">'11202 Bank of America Pay by Phone $386.91--- personal car payment
11-08 Capital One online payment . $100
11-15 Firestone Compl _ - $469.77--- car repair
11-15 Walmart $23.88

Walmart W $93.54
-17 Hyundai -~ . v+ $49.56
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 Walmart $217.34 -

Walmart . ; ... $26.16
Food shop S $11.09
AT &T- - $265.82
Thi Titan Indemnity - o $127.25

22 Asian Market < x $66.90
‘ apltal One on line payment $107.33

Total $2150.82 .
These four months total’ non- busmess debit transact1ons amount to $7783.66. Each and

% ryfone'of these'unauthorized non-business::i;charges to the accounts of the business

i o

over a senes of months constltutes an 1ndependent (as well as cumulatlve) precedent

‘breach of the duty to pay all profits to Respondents monthly, not just some.

II. RESPONDENTS MOVE THAT .THE AWARD BE MODIFIED TO
CORRECT THE TRUE, EVIDENT MISCALCULATION OF FIGURES.

- The ev1dence as found by the arbltrator actually supports the following
recalculatlon based on the actual approach to the issues that the arbitrator took in this

case: "

’ Vista Sandhills
. .~,|:Cash Withdrawn ' 105,000, 72,500
-Cash collected from dally 1 15,920.25, 53,844
transactions . (8/1-12/6) (8/1-12/16)
Unauthor‘;,_zedi;ehecks» , 7,200 - ' 5,500
Unauthorized rent 3,240
Unauthorized car payment : 2,368
| Unauthorized debit transactions | over $5,000 . . ' over $8,000
.. ..s|:Cash'in Drawer over $600 .
| Unauthorized purchase and . b 2,231 (US Foods)
transfer of Miyo’s goodsto - , " accumulated
Yafoods on Deec. 16th alone estimate over
o e , 8,000)
Owed payments to kitchen staff | 2,300 4,900
17,300 back on August 23", A
| Unpaid Bills after Claimants 50,593.39 57,330.78
L .were no longer at locations
| TOTAL WITHDRAWALS BY | 207,153.64 . 214,673.78
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CLAIMANTS

Mmus Clalmed back house 88,080 - 79,600

salary which is the only cash . which consists of: which consists of:
Claimants testified they spent “August — 237580 - August to

' : September — 13,400 November

October — 25 ,500 19,900/ month
: November,~ 25 600

TOTAL UNSUPPORTED ~1119,073.64 135,073.70
WITHDRAWALS BY -
CLAIMANTS

Dunng their four months of occupancy, by expanding labor and material expenses‘ and by

- thelrcash and other improper withdrawals and g}lrchases, both Claimants had taken back
tﬁei; $80 000-im'tigl iévestrhent'back and we;il'rﬁore, in violation of the duty to pay all
proﬁts monthly

Respondents’ actlons in ‘this matter were a proper, allowable response to the
Clz}lmants’ multiple material breaches in siphqﬁing money from the business in direct
C;Ai;fi‘avéntiqn of the agreerﬁent terms._‘Howexﬁér', ‘even if the arbitrator were to determine
that Reépondenis’ actions were in breach of the Aagreement, Claimants were the first to
materially breach the agreement.and as such"v::s'hould be precluded from having any

~recovery in this matter. Therefore, the arbitrator should revise the award and grant

Resigi;nd_ents the Total 'Unsﬁpported Withdrawals by Claimants as described in the above

Chart' . -'.,», ,L‘, T
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