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STATE OF SOUTH CAROLINA )
‘ R j  INTHECOQURT OF COMMON PLEAS
'GOUNTY OF YORK. J SIXTEENTH JUDICIAL CIRCUIT

‘Charles Sonnenberg, Festival Corp., Phillip
Pullléy and Robeit Foster,

Plaintiffs,
vs.
D&T Imports South Carolina, Inc.; d/b/a

Area 51 Fireworks, and York County,.
South Caroling,

)
)
)
)
)
) CaseNo. 2012-CP-46-2286
)
) {Scheduling Priority)
b,
o )
Defendants. )
D,
NOTICE OF AND'MOTION TO
DISSOLVE EX PARTE TRO AGATNST D&T

Te:  Plahififfsand their counsel, B. Bayles Mack, Esq. and Daniel J. Balloy, Esq.

PLEASE TAKE NOTICE that defendant D&T fmports South Carolina, Ine., &/b/a Areas1 -
Firewerks, (D&T), through its undersigned counsel, hexeby moyés, as sooh as it miay be hedrd, for
éntry of an order dissolving pursnant to Rule 65, SCRCP, the 2x parte temporary restraining order

1 On June21,2012, the Court éntered anexparfe Order Granting Infunctive Relief(the
“FTRO™) enjoining York County from issuing any. further permits or taking any other administrative
action oni the applications of D& T'to dévelop the:Subject Property {as defined therein);and enjoinirig
D&T from renovating, building, upfitiing or constructing the Subject Property for the purpose of

selling fireworks. (Order, p.4).

Diiscolt Sheedy, PA.
- Adioineys 8 Lsw
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The Order was-entered without any bond posted by Plairitiffs.. * . . [NJo restiaining order
;.- .. shall issue except upon the giving of security by the applicant, in such sunt.as the court deems

proper, for the payment of such costs-and danages as may be incurred orsuffered by any parfy who

[1is found to have been wrongfully enjoined or restrained.” Rule63(c), SCRCP. (Emphasisadded))

“There até four @xdeptions.fo this mandatory-bond requirement, viz., ‘divorce; child custody, non-
|I:support,.or the State as an applicdnt. Nope of thé exceptions arg applicable here. The TRO.should ,
| ve dissolved because no bond was posted when the restraint went fnto effect. :
2. | While # temporary. restraining order may be granted mmder cerfain circumstances
|l without notice, Rule 63(6), SCRCP, coritainis & specific inandatoty téquirement for injunctions
seeking to'suspend business. Rule65(e) provides:

Nd temporary estraitiing order shiall be granted to suspend the general and ordinary-

business of an individual, partnership, association or comaraﬁon. Same may be

suspended only by injunction affer notice,

Rased on the documents filed with the Court, thére is no indication. that Plaintiffs made any
attesnpt to cotitact DT prior to filing the Motion for Temporary Restramning Order and Preliminary
| Injunction (TRO Motiotl), D&T was not served with #Sopy of the TRO Motion or TRO intil-late
| in the day on June 21st, and only-after the TRO had been issued. The TRO should be dissolved

because it suspends the businéss of a eorporation without notice.

3, Rule65(b), SCRCP; brohibits the entry of an ex parfe temporary restraining order
. . unless it clearly appears from specific facts . ... that immediate and irreparable injury, loss or ;

damage will result to the dpplicant before notice can be served and & hedring had thereon. Every

|| terporary restraining ordet.... shall define the injury and state why it iirreparable and why the ordet
Diiscoll Shesdy, PA
AttommeysabLaw
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‘Driscoll Skeedy, P.A
Atomaysat Law

was granfed- withowf notice; .." (Emphiasis added) The FROstates that Plaintiffs could suffer
frreparable harm.. {Order, p.3,12). The TRO Motion says Plaintiffs will suffer irimediate and
irreparable hamm: (TRO Motion,p:2,95; p:3,§11). The Verified Complaini allegesthat Plaintiffs’
revenues from sales of fireworks will dramiatically and preéipitously fall if D& Fisallowed toopes."
(Verified Complairit, p.7, 293, Nothing in-the TRO, the TRO Motiori or the Verified Complaint is
specific’ rather,all of the assertions aré conclusory. Ne mention ismade at all inrthe TRO, the TRO
Motion or the Verified Complaiiit of why the injury was so-immediate-and irreparable that the TRO

had to be granted without netice: Because the mandatory factual predicate foreniry ofidn.ex parfe

| teinporary festraining ordet has not beenrmet, the TRO:should be dissotved.

4, Based on the TRO Motion and the Vérified Complafit, the TR recites that one.of

|| thie Teasons D&T will suffer no harm from being enjoined is that: it-has failed to register to do

business in South Carolina. (TR, p:3,9.13). D&T has been registered and authorized to do

‘business in South Carclina since June 4, 2012. See #ttached at Tab A. The TRO Motion and

Verified Complaint are plainly wrong to the extent either suggests ofherwise.

5. No, consideration in'the TRO is given'to Whtlier D&T will lose revenues from not

being able to completeits development:plans in fiie to sell firewarks.atound the July 4% holiday:
The other basis for no injury to D&T isthat the restrietion is valid and enforceable. In other words,
“there can be no irreparable injury o D&T assuming the restriction s enforeeable by Plaintiffs against

D&T. The restriction is not enforcedble by Plaintiffs.

I;13‘1311‘1'0’61’%'5 donothavethe onlyfireworks store in the Carowinds vicinity. The House of Fireworks,; Red Rocket

| Fireworks Go., Inc.; antd Unéle Sam’s Fireworks are-pach withina tenth of w'mile from the Subject Property.

BOOSTA4E3. 3
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Plaintiffs are a property owner and.the lessor and lessees of property that is adjacent to
D&T’s property: They do not.own D&T’s property, nor are they.in the chein of title to Such
A-"prqper'ty. Asthe Verified Complaintalleges, to the'extent there is adeed festriction that encombers
D&Ts property, that restriction does not extend to Plaintiffs’ property, as they opératea fireworks-
businessfhere. (Verified Cotiplaint, p.3, 1 10). As'such; Plaintiffs donot have standing to enforoe
the deed restriction, nor do they have a Hyhit to enforce anegative feciprocal éa*ﬁemén't, astheir own _
|Fproperty is fiot so ercumbered.

For exznple, in Bomar v. Echols, 270°S.C. 676, 679-80,244 8. E.2d 308, 310:(1978), the
South Carolina Supreme Court Lield that a property owner who wishéd to-develop his tract'into a
mobile home subdivision was not prohibited from doing so because adjacent property owhers
purchased their fots subjéct to restrictions prohibiting any vse other thanrésidential use, because the

adjacent property OWhers could not demonisirate all of the followirig elementsréquired to assert a

|| reciprocal negative easement: (1) a common.grantor; (2) e designation of the land or tract subject
tgre_smf‘ctibhé; (3) 2 general plan or scheme of restrietion in existence for the designated land orfract;
and (4)the restrictive covenafits were Intended to ran with the land. Most importantly, the adiacent
property owners failed to-show a “general plan or scheme of estriction.”/d. at 681,244 S.E2d at
311. See dlso Marathon Finance Co. v. HHC Liguidation Corp., 325 8.C- 589,483 8 E2d 757 (CL.
App. 1997) (General plan or scheme ig-a necessary-élement to establish'a negative reciprogal
| easemient.).

Similarly; in McLéod v; Baptiste, 315 $:C. 246,433 S.E2d 34 (1993), the South Carolina

Supreme Court was asked to determiine whefher or notthe original grantor of'a resirictive covenant

Drfscoll Shoedps BA
Akomeys atLaw
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Diiszoll Sheedy, PA:
‘Atlerneys at Law

‘had standing to.enforce that covenant agaist a rempfe gtamtes Whr the grantor 5o longer owned.
-afyTéal property that would be benefitted byitsenforcement. The Courtheld that the granfor lacked
| standing to enforce the coverant against the remofe grafitee since the grantor no longer-owned real

|| property that would benefit from the enforoement of that restrictive covetfant, Jd 5247, 433.8.E.24

at 835, See also, Charping v. J.P. Scurry & Co,, Inc., 296 B.C. 312,372 SE.2d 120 (SC. App.

1988} { grantor did nothing to affirm or reaffirnt at dny ‘point that the coveriant was to.run with the

plaititifP’s land or forhis benefit).
$.C. Code Atiti, §6-29-1145(By(2007) (Emphasis added.) provides as follows:
¥ 2 local planming agency has actual notice of'a reéifii’oﬁye;'c.bvenﬁnt—bn # tract or
parcel of land that s confraty to, conflicts with; or protiibits the permitted activity:
i3} from-any other source inchuding, but nof limited to, other property holders,
the local planding agency musfnofissue:the permit unless the local planning agency
teceives confirmatiar from the applicant thiat the restrictive covenant has been
teleased for the tractor parcel of land by action of the-appropriate anthority or
property holders or by court order.

, Sat_l_th Carolina couitties interpret the fernd “othér property holders™ to mean those who are similarly

bound by the restrictive covenants and aot (as in this ca$e) an ad}ace’nt property owner-who is.not

inthis manner, noting that “Section 6:29-1145(B)(3} states that the waiver can be by action of the

other property holders Subject to the covenant or by ‘court order”* (Emphasis added). Here,

Plabiffs acknowledge that the deed restriction on D&T s property does not. extend to their own

property. As'such, they cannot establish thie likelthood of suctess necessary for-this Court to take

2 South Carolina Association.of Counties Technical B ulletin, “2007 Legislative. Changes Relgted o Land Use
and Planning” FN (Aug: 8,2007) (http://www.secounties.arg/legi statioivbulletins/2007.aspx#Augs)

00978483, 5
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{| TRO shonild be dissoltved.

WHEREFORE, for the foregoing five reasons, -any -one of which is sufficient. and

-compelling, D&T requests that the TRO be dissolved.
Date: 6 sshha DRISCOLL SHEEDY, P.A.

o Shaly
J %incs W Sheedy |
Susan E. Driscoll
11520 N. Community House Road
Suite 200
Charlotte, N.C. 28277
Telephone -(704) 341-2101
Fagsiniile - (704), 341-2105
_ _umsheedy@dnscollsheedy om
sdriseoll@driscollsheedy:com

MOOR&& VAN ALLEN PLLEC

o e K

Rébert E. Suminer, IV (#71728)
Douglas M. Muller (#10277)
40 Calhom Strest, Snite 300
Post Office Box 22828
Charleston, SC 29401
Telephone: (943) 579-7018
Facsimile: (843)579-8743
robertsumner@myvalaw.com
dougmuller@mvalaw.com

ATTORNEYS FORD&T
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Sotith Carolitia Sectétary of Stale: Search Business Filings

D&TmoﬁﬁEOUTH CAROLINA, INC.

Note: This oniind datatiabe was fast Updated on 6/242012 6:01:3LPM.

Page [ of 2

See.cur Disclaier, )
DOMESTIC? FOREIGN: Foreign
STATUS: Bood Starding:
STATE OF u:coamczmo;. NEVADA
- FORGANL : Proflt
REGISTERED AG&VT IN FORMA’I'{ON
-REGISTERED AGENT NAME:- PERAEORP INCORPORATED
ADDRESS: 2 OFFICE PARK €T
(9148 COLUMBAI
STATE: §C
ZIRr: 28223
SECOND ADDRESST STE103
FILE DATE: 060472012
EFFECTIVEDATE: 06/042312
DISSOLVED DATE: Py
Corporation Histery Records
CODE FILE DATE ‘COMMENT BPocument
‘AUTHORITY

Authorly cefaren iz

'D-scfaamerTEG South Sarvima Segretary ¢ of State's. BLsInass Filingsdarabass?s prowded as a‘convenienceto our customers to
résearch Infofmiation-on business entittes filod with our office.. -Wpdates are uploaded every. 48 hours. Users-are adyised that the
1.:5acrataey of State; thie State of South Taroliny: or any afénty, officer or amployds of the State of South Gareling does Aot
guarantee the atcuracy, reliabilty or imelinass ¢ of such Iifonyatich, as It [5 tfi@ responsibllity of the Wusingss entily to inform the
‘Secrerary of Stata af any updated iriformaton; While every eftort’ls made to'insure the r-ehat»hty of this information, pcmnns may
B incorrect of not currén‘ Any persdi of.entify. wiio fefies on—lnformatxon obtamed from’ t}ns database does o at h;s own risk,

Phystizt addiess Edgai Browis Buliding - 1305 Peridletén StéetSulié 325 Callimbla, SC-28201

;htt_p;//wNw.sos.sc.gpvlin&lex.asp?n——il'8&p=4&s=118&ccrporatcid=652309
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James Sheedy
Driscoll Sheedy, PA
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Suite 200
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