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: Soulh C .nolm.] Dq)mlm(,nt ol Proballon
: PA]H)IL .md Pardnn ScrvuLs -

_ 1971 Appcllanl was convncléd of urder
: l%l Appcllanl was grante c ‘ ;
IBoard rcvokcd Appellanl. s parole for vanous:loff'cnsesi mclu

. AppL Hant’ admmcd) abscondmg supcrvxsnon _lfdl.lurc lo’

‘posmvc for maruuana o

’currcnt offcnsc (2) an mdxcahon ofvnolcnce m lhlS or d prev

bTATl« or'soum C‘AROL]N
AI)MH\IS "

Ruhm} Spu_,ncr ‘ﬁ()‘SSOO

AppLHam

- VS,

”HS mauer ns bcfore lhc Admmlstralwc: Law

C“_'rl (ALC-:o_ Courl) leSUdl'Il to thc.

arrested anﬂ Lharged,

i

Since’ rcvocatlon fhls parole Appellanl has appcarcd before 1hc Pdrolc Board a nuhiibcr R

of times, and has bccn ¢ cmed each tlmc Appcllant s lasl appearancj

ccurred on October 10,

2012, after \\’thh pdrolc was dcnlcd forthe followmg ru." ns: (l) nature and sumusness oflhc

|ous oﬁense (3) usc of a dcadly

weapon in thls or a prevnous offense (4) 2 prlor crlmmul record lndlcalcs poor commumty

b At the time oprpellanl § oﬁ'ense Secnon 55 61 l(”) oflhe Code of Lav.s of South C

arolum 1962 (Supp.
1970) .|ll()w¢.d an ln

malc parole thlblhly for thc offcnsc of murdu upon lhe 's'c'rvic‘e' oflcn (10) years, F l ‘ .

May 24, 2013

 SCADMIX LAW COURT



.ldlmnmm and’ (5) ia. Lu]melo successfully o plc(e

a c"mmunlly supcn mon pm”mm ()n
()Lluhu 25, 2012,Appd|.uu quuc-"' ; : |

l)c(cwhcr 13, 2()1" Aple]anl lhcncaﬂcr file

5anclmns) br*forc Ins casc wc

(Supp 201 O) rcqunre

' (1) cstabhshmem ofa prov _ss:fors; doptmg al validated actuana'

lsk dnd
__ necds ussessmenl tool,consnstetn

ith evndcncc based pracuccs and f‘ucmrs

Iy wh:ch-’lhe parole oard s all use m

cmpha,slzcd.

In his Initial Brief, Appcllant refercrices the Act and. quotcs the langu ap .ofS c. Code Ann G 2421 HO(F)(1)
(Supp. 2010), but mistakenly cites to Sccnon 1-23- 380 Which _governs thejudu:lal rcvlew b) thc ALC upon a
party's ¢xhaustion ofadmlmslmlw:. rcmcdles Appcllant also references S. C: Codc Ann 5 1-23- -380{A)6)C)
(Supp. "OIO) in his Reply Bricf,; ‘but. no such’ provmon exts!cd in 2010 or cxlsts now.;

how Section 1-23- 380 “clcarI) supporls appellant S| posmon that he should have becn g
'Asscssnu.nl[ ]" L _ o . L

réover it remains unclear
eh the COM PASS

The Dcpdrlmcnl refus lo tlns program as “COMPASS but Appellant refcrs to t asC O M. P.AS,” at Jeast in
his Initjul Brief. Because Appclﬂant addmonally provides. the word that ¢ comprlsc the .acronym that he uses, the

Court mll adopt his | usagc thoug,h for sake ofconvemence the Court mll rcmove lhc pcnods 'md refer to lhc
proyam as “COMPAS o - : :




[1In futurc parolc revrcw hedrlngs thc Paro]e Boatd mav a\'ord thc rLsult in the

instant-case’if it clcar]y states in: itg’ ordcr den)mg p
factors outhmd AN section 4—21~6405
parole form: lfthe Board comphcs with:
constitute a rowtine’ dunal of parole.and the AL( \\'ould have hmned .mthonly o
review the décision. 10 deterinine whcthcr the Boatd. followcd»proper procedure,
Under th.xl sccnano the ALC can summanly drsmlss the?nnmtc s. appt..ll

lndud, S.C. (odt. Ann

arolc that’ ll eonstdund lhc
and lhchftecn factors

.xdrmmstmtwc luw ;udge
Department of(orrcurons rnvolvm;,

the D"h.utmcnl of Prob f‘ouvt is  conc :rned only

.C Cod Ann § '74 21 640 (Supp
’7010) and thc ﬁﬂcen (15) factors t'ound m the Depanmcnt s parolc fomr S(_etlon 24 21 640

with, the m.mdatory proccdural rcqurrcm‘. .l_s'a_s set.fort 1

nmndutes in putmcm pa"' {

j: -1 hc board must carcfully consrder the. record oflhe pnso_nc _befo e, dunng, and

-+ afier rmprrsommnt ‘and no such pnsoner ‘may be’ paroled unul it'appears10 the

- satisfaction of thc board ‘that, the prlsoncr has’ shown a drsposrtron o reform that .

i lhe future he wrll probably obey the Jaw and lcad ,':correct life; that b) his -
conduct he has merncd a lessenmg'ofthc' n[,ors ofhrs imprisonment;, that the

~intcrest of soucty wﬂl not bc lmpalrcd'thereby and that suitable’ cmploymcnt has
been sccured fo Hm; . ) _

'lhe I)epnrlmcnt $ trﬂccn (]5) faclors are set-forth in, 'i _ Copy ot whrel Appcllanl B

received on Julv Il 2()]2 urmg hls‘pre parole mvestr atlon and pnorto hrs Octobu 11, 201” ‘

‘ 'parolc hearmg:,

o

to usc C OMPAS

necds 1o mform decrslons rcgardmg off'ender rclease placement and management " Appcllant

further asscns that the mtent ofthc Leglslature as 10 thc Act |s clear— thal “[t]hls tool

C 0. M P.A. S questronnarrc -|' to be used as a part ofthe crltena in’ makln;, parolc dccrsrons

Howcver though Appcllant makes occasronal references to the Act albert wrth the | incorrect

citation thereto, he oﬁers no explanahon as to how thosc authormes suppon h|s assertions. Rule

i

’57(13)(?) ofthc South Carolma Admmlstratlve Law Court Rules (SCALCR) requrres cach

appcllatc brlcfto be “dwtded mto as many parts as thcre are rssues to be argued and each part

| ntmllvthgthl( mnmte by

N “ i - B ? .
Hc asserts thal |l rs research based and serves as an Ob_]CCll\'C rrsl .md nccds -



sufficient undcr Coopcz"’)° ’. -

sh.:H béar an .1ppropnau, cr.pllon follom.d by a. drscussmn .md cn.mon of .ruthm iy

(Iimphasis .lddtd) Mm. wnclusory slmumnls and g,cnerdl' Lfcrcnces 1o leg al author ity
without any discussion or mplanauon ; 's to how lhal 'xuthorny suppons 1hosc asscrlmns is ‘
insufficicnt to prcscrvo on appcal lhc ls';uc lhal 1hcy concun In shorl Appcl]am has .zbamloncd'

any issues to which those: assr.rlrons mdy havc glven rise. Sue RllIL 208(b)(1)(ID), SCACR

(luplulng the cn.mon of 'mlhonly m lheharoumcnl pomo ‘”,ofan appcllanl s bmf') Divine v.
Robbins, 385'$.C. 23, 38,.663 SE: "286 ‘_9.A.;(Cl App’

~009) (nolm[, lhat thn a prrl\ i.nls 1o

cite .unhorrl) or W hen the arg,umcnl lS srmply a conclusory slatemenl 1he pam' is dccrmd 10 ..
have rxlmndoncd lhc rssuc on appCaI (cﬂm;, l“nsl Sav. L’anl\ v_._McLeau, 314 C 361, 303, . -H
S.E. ’7d 513,514 (1994))), Laddy v. Smwfl St(me Comal ‘,jr ‘Co)p 355 S. C l‘§4 164 584
S.E.2d 390, 396 (Cl App 2003) ("[S]horl conclusory slalcmems madc wnhoul qupporlmg

3

authority are decmed abandoncd on appeal and lhcrefore nol pr«.sc cd for our rcvnc\-" ") 5

Morcover, the rc.cord rcﬂects and Appellant has far]cd lo sho“f otherwlsc lhat 1hc Parole’

‘Bourd relied on: lhc ﬁclors publrshod m Depdnmcnl Foxrn 12]2 lhe slalutory factors set forth'in

Sculon 24- 21 640, and on lhc charactenslrcs oprpellant s currcnl off’cnsc(s) ‘prior- offcnsc(s)

pnor supervision, hrslory, pnson drscrplmary rccord and/or pnor'crrmmdl rLcord Therefore, the

l’molu Board in lhls cast. Lommnlcd no proccduml crror "arranlmb remdnd lo thc ]’.nolc Board

See (! omp!on v, S. L Dcp tof 1’: obanon P(u ole (md Par don Serv.s 385 S C 476 479, 685

S.E.2d 175177 (”009) (“ln thc rnstant casc thc Parolc Board clcarly statcd m nt; natice of

ILJLCU()H that it consrdcrcd thc statulory crltcnd and lhe cmerla scl forlh rn I-orm 12]2 whlch is

! Rulc 37(13)('3), SCALCR lS bascd on Rule 208(b)(l)(D). SCACR

ll is notcwonhy that th; Dcparlmcnt nrgues m |ts Bncf(hat coM PAS has never bccn m.mdalory and was not
being used as n rccommcndahon tool whcn Appellanl appcarcd before thc Parole Boaid, bccausc COMPAS was’
unav ml.rblt. in pdrolc cases at that umc bemg mmally awuldble only in supt.rvrsron cascs

Appellant makes anolhcr urgumcnl in his. drscussron of his third i lssuc lhat may bc addrcsscd here, as it relates to
statutory criteria rcg,nrdmg parole He isserts that the Parol(. Board used “S.C. Code Ann: § 16- 1-60 criteria
*Violent', while i ignoring S.C Code'§ 16-1- 60[(B)] A and that the. Parolc Board used this criteria relating to.those
who were never on parole |nstcad ofusmg criteria for parole violators; spccrﬁcally 55-616 ofthc South Carolina |
Codc of Laws, 1962, Howcver this argument has no merit; Appollant fails to denionstrate lhat Section16-1-60 was
even used by the Parole erd in rcachmg its decision, or that it is only used for those who have never been. granud
parole.. The Parole Board can mkc into’ consrderatlon as one of the fifteen (15) factors on Form 1212, “[t}he nature
and seriousness of the inmate®s offense . ... For the same reasons given ‘above, this argumcnl is considered

‘abandoncd on 1ppcal for f.ulure to. cxplaln how the authorlt) he cites supports his. argumcnl



The U Suprcrm Couﬂ has

conv |cled pcrson 10 bc '

: _muql cmanalc from slate law See Elh.s W, .Dlvrl‘ ofC'olwnbm 84- F 3d 14;1‘3 1415 (l) C. Cir.

1996 “The Soulh Carolma Supremc Courl has ‘held lhal a state crealed llbcrlv mlcresl is

Wi

“ Drsposrtlon By Slaff Member, a SCDOC .,taff'nrember wrolc a lrst\_oflrme perlods of

lmpmonmcnt besrde whlch was wrltlen elther “Parolc Gramed” or “Parole Demed The l'nal

cnlr) on the list rcad -as follows “6 '73 lO 6 23 l2 Parole Demcd.;, "'Under lhlS cnlrv was

vrmcn the phrasc “You are classrﬁcd as vrolenl " Thls form was datcd on 9 lO 12

Appcllant ar;,ues lhat because lhlS form stales that hrs parole was dcmed on Junc 23,

2012;:which was before the Parole Board hearmg on, Ootober l l 20l2 l e was demcd due

prou ss. T lie Dcparlmenl arg,ucs lhal mmates nevcr appear efore m*'

Lompluron oflhelr pre parole mvcsugallons andvthat Appellant lhus d|d nol appear bclore lh(

I3

IParole Board prror to lhe "



‘the i nnprcssuon lh.u lhc P.noh, Bomd h

-subs«:qucnl prc parolc m\ esllgatlon and Octobcr 1»] 2012 hcarmg Umsys C(np v. S.C. Budgct

Parole Bomd unlll Oclobnr 1 l 2012 ll is- undcrslandable W hy Appl.”dnl

\'en thc Fo .

on Julv 11, 201 dunnz, ’hxs pre parolc lnvesugallon Also ll"e Parb Bo
October 11; 201~, \ppellanit.was-a 0 |

‘ pno 'oahcannl, lhat pro durald

crime under Sullon l() I-C

i.c. Scctions 55 61] ~-l

lhus argues lhal Dcpartmcn':'

First, it is lIU(, lhat “[l]he law cxlsung at 1he ume ofthe offcnsc nol lh
sentencing, dctcrmmcs whcther an mcrcase ofpumshmcnt or reductlon ofbcncf‘ls constllutcs an

ex post facto \'lolmlon ” I"Imore V. Stale 305 S C 456 409 S E 2d 397 (l

F lomla 482 U.S. 423 (1987) overruled on other grounds byAl-Shab’T Iz

; lncd' the mcorrLc
h dclcrmmmg wh(.thcr 10 gmnt hlm parole because 11 apphed th “Violér

, _lolalcd hlS duc process nghts by ugmg lhe wrong, crllcna and
rc.lro‘mllvcly applylng Scrllon, 16 ] 60 ’ SR T

may h.n'c hun undu

‘212 Whl(‘h hc mg,ncd

dl‘d hcld a hcarmg on

cfecl was (ured by lhe :

l stalu{ory criteria m

- b

“tlmc of

991) (cmng M:llm v
v, 'Stalc', 3 38'S.C. 354

k]



'1’.nolc Board us&d th vrolun oﬁLnsU

"\

477 5.E.2d 742 (”()OO) ]lo\\cv(.r, Appcllanl has provld d no upp' or hxs asscmon that th

k

c]assmcalron fram Sectron 16- <

()0 ln u.uhm;_. ns

1ke;inlo_an,_Sidcmlron as one of

s on I orm 1212 “[I]he nalure and scrnousncss oflhc_mmal’c S oHum

Howt ever, 1or lhc samc caso'i'is givc'n___'ab_o‘vfc;;‘_lh"i's'arg_lnn_('

1hL l‘roballon Parolc and .,don Board slrall (,arcquJ consrucr 1hc ru,ord of the
prisoner, bcforc and afier i nnprrsonmcnt and no'such prisoner: hall be parolcd
until it'shall appéar,10'the satlsfactron of-the Board that'the* prlsoncr has shown a
dmposmon to’ rcform 1hat in the fulurc'- h wrll probably obey lhe law and lead a
r ‘corrccl life, that by hls co'nduct he has fierited a: lessenmg olehc rr;,ors lof his-
unpnsonmenl that the'v_ teresfs’ ofsoc_dely will not bc in parr d lhcreby and lhal
quxlablt employment has'becn secured for hrm ;

bcclron 24- 21 640 SldlCS

" The board musl carefully conslder the r g of 1 he pnsoncr bcforc durmg. and
afler i imprisonment; and no- such | prrsonc may be parolcd untilit appears to the
qansﬁctlon of the! board 1hal the prisoner has’ sho\Vri a dlsposmon 1o rcform that .
in the' fulurc he will, probdbly obcy the: daw: and léad- a ‘correct hfe lhat By his

conduct he has. mcrncd a lcs_sonmg, oﬁthc rlgors ofhls |mpnsonmcnt lhm the
interest of society ‘wiliriot be impaire ;

been sccurcd for hlm

mlo conmdcratron. Morcove

th only ffcrences in the perlmenl language oflhcec two slmmc

rs the! use of“musl" in lhc later versron mslead of“shall"» in lhe earher ersnon, the use of“m.l)

in thc later vcrsron mstcad ofthc sec ,nd use ofthc tcm'_:“fs_hall " thc replaccmcnl ohommas w ith

scnmolons the srmp]lfcanon ofthe “Probatlon Parolc and Pardon Board” to “bomd B imd tln

addnmn oflhc lcnn “durmg" in the later v 'sron Howevcr none oflhese dnﬂ‘ercnccs are

srgmilcanl The only two changes that warrant any drscussron are the use of“may and 1}1(;

H

leuslon of“durmg,” in thc latcr versron

“‘May srgmfcs pcrmlssron and generally means lhe actlon spol\‘cn ofrs opnonal or

drscrulonary But when the questron anscs whclhcr may is to be mlerprctcd as mandalon or

.



'__.xu 31ssc n 3528 s3=549smd-2

,‘*h"“ D a dlsposmon lo rdorm lhal m 1he fulure Ahc wrl.l probdbly

" correct life, ihd‘t [r)(;:l' i
impr lsonment lec“{_rse,- llre-orrlj{j opporlumlya prisonc'

imamfesl in thc prlor vcrsron oflhe statut

Robemnn v, .Sl(m "7() \ (.

pcmw sivein‘a pameular ~.l.1lute l(.“lb]ail\’c mlcnl 18 con_ olli

356,358 278°SE 2d. 770 771»(]A981)(ln1ern

al 'erlallons ot cd)

-wc’ (1/\() /\(,‘)?Ih'(/) v S Rer,
250 (2001)'(fnqu lhal lhc 1crm me 1\' in the.

mfcﬂelcd drseruron lo ;:mm o: dcnv~

sh.xll

thnusc as wrlh lh' : 640 mandales lhal no pr l\(\nu c.m hc ,

y.mlcd pdlolc unless a condmon rs mel a
the | areas set forlh in lhe umamdc

24- "] ()40(8upp "010)-"-

meludc din lhc lmler'io,_

:prescm in 1]10 formcr ln Scnlmn 5‘3- v

6]2, as in thL SLCIIOH 24 2] 640 lhc Parole Board lms 10, lo‘ al whelher “lhc pnsoncr has

obcy the Iaw and lcad a

conduct he has merlled a lessenmg of'l ; rg s ofhrs lmpnsonmcnl that -
the mlcrcsls of'socrcty 'wrll not be i lmp 1ired | . :

conduu rcfcrcnced can rcfcr 1o, none other than lhal drxplayed durmg 1hc pnsonu 8

dmposmon 1o rcform wou]d bc durmg his’

mclusron of“durmg’ in the slalulory__lanz,ua[,e ;:',as me to larlfy the meanmg alrn ady

ience lhe drffere_ ces betwecn the two statufes. dnd

the proccdurcs that lhey govem are msrgmﬁ

rdl change that drsadvanla[,cd Appclhml lhal
would not nccessarlly mcan thal 1here was anex p().slfaclo wolallon See Slale v, Hmc'll 30"

Moreovcr even had there been a pr

S.C. 169, 17l 72 394 S 2d 486 487 (1990) (“Even lhough’ proeedura-l chan;_,c md\ have

dctrnncnldl 1mpact on a dcfendant a mere procedural chan{,e whrch does not affecl subsmnlml

rights'is not ex postfaclo ”) Here lherc was no retroactlvely punmve change in procedure that

affected any substanlml rrghts oprpellant and therefore thcrc was'ifo ex posrfm 10 \'IOLIIIOH in .

this case.,

LT ln DLparlmcm m'xy msh to reconsrder the way ih \\'hlch it worded lhe rulc it atlnbulcs lo Rolhr v, (num 107
F: 3d 227(1997), parllcularl) in hghl of./ermgan v Slale 340 S. C 256 531 S E: 2d 507 ("000) :




L7 ORDER
1T IS nw RFF()RF om)mrn m
ANDH 1S .so om)rm« Do

at thL Dc

M.lv "4 20]3
- C olumbla South Ldrohn'\..,




/1

, C‘ERTH ICA'I F Ol" SE RV]CF

I, L. ll.nvm Bclsu ] :nr 'hcxcby ccrufythat l havc llns dale scrvcd lhls Ordm upon .1ll
p.lrucs to this cdusc by deosmng a copv hcucofm lhe Umted Slalcs mdll poslage paid, in the

Alnlu‘mncy Mml Scrvxcc 01 by cleclromc mml 10 lhc '"cldless pl.0v1dcd by lhc pam(lcs) .md/m'

' "lhcn .mmncy(s)

‘ E_?, Hm vin. Belscr.Falr
- ludlual Law Clcrk L

S

Mny 24,2013 ©
Columhm Soulh Carohna




o Dear Mr Splgner

T . | PR ' _: t_ate ofSouth Carolma R _'J /01

" NIKKI R. HALEY ©

i Governor -~

KELA E I‘HOMAS

) Dlrcclur

October 11, 2012

, Mr. Robert Spigner #00065500
Broad River Correctional lnStItUtIO
4460 Broad River Rd. “
Columbia, SC_ 29210

RE: NOTICE OF B;EJEC-TIAON o

e South;Carolma Parole Board,‘ that the Board has reached a o
ie- Board hereby makes the followmg CONCLUSION OF LAW: )

Itis my responslbillty to Inform you, on behalf oft
decision regardmg your parole hearlng :

After careful conslderatlon of: (1) the chara eristlcs of yo curr ' offense(s), prlo_ ffense(s), prior supervlslon '
history, prison dlsc1plinary fecord, and/or pfior. cnmlnal record, as c scnbed in the flndlngs of fact below; (2) the
factors published in Department Form 1212 (Criterla for_ Parole Co deratlon) and (3) the factors outlined.in.

Section 24-21 640 of the South Carolln COde of Laws, the'Parole Board concludes that parole must be denled

You wull be notlﬁed 30 days pnor to your €

FINDINGS OF FACT

’ Nature And Serlousness of Current Offense
lndlcatlon of Vlolence In ThIS Or Prewous Offense
Use Of Deadly Weapon In This Or. Prewous Offense E
Prior Cnmmal Record Indicates Poor Commumty Adjustmen
Failure.To Successfully Complete A Commumty Supervnsro‘ ‘

Sincerely, »f’ ' s "
Catherme Cooper :
Dlrector of Parole Board Support LD

10/10/2012



g 5 - tate of South Carolm
Department of Probatlon ".Parole an

NlKKl R. HALEY

Governor ..

KELA.E. THOMAS

Director .

'3).-'734 9220 .+
803) 734-5440

December 13.2012,

Mr Robert F Splgner(#65500)
Broad Rlver Correctxonal Instltuflon‘ :
- 4460 Broad River Road -
Columbla SC 29210

Dear Mr. Sp}gner: o

The Parole Board heard y _equest for a rehearmg onDecember;,12, 2012 After thorough
con51derat10n and after having reexarined the parole ﬁle the Parole Board decnded that the reasons
_:_stated in your request d1d not affect-vthe decxs' i

.Sincerely,
-

Cathy Cooper LT
Dlrector Parole Board Supportl_ e

CCleaw

3

nd would not affect the o



 idec1d1ng Peti 

ﬁparole.:”

did the 5.C. D P P -h‘.iuse to changevPetltloner 'S orlglnal l°7l Commonj

Law Felony to a 1986 Omnlbus CrlmenBlll Vlolent Offense, thereby us1ng

:,that cr1ter1a7

Petitioner, Robert éf:Sﬁigqef;}yéé?béro1edffrémv;he"S.C;Dgcgﬁiﬁgquly of 1981.




Petltloner was - arLested on parole war

.'report

officer.

hQnt on Auquut‘lo, 2000. Failure to
tltloner' had xnoved h1s rc51dence but dld

On October . .2 "515 he

parole. -

Since

October 10,

- EsLabllshment of a process for adoptlng

'Ehat tlme Petltloner

Dld the- s c.

.state

board”gfor
7. 2003;.

2012.;,

Parole Boar

S. C.

Code § 1—23 380’

'(S C.,Cody

”Probatlon, Parole,

>._alldated AcLuarlal Rlsk and
Needs Assessment Tool consxstent w1th ev1dence—based practlces ‘and

'factors that contrlbute to. crlmlnal behav1or whlch the parole board

shall use 1n maklng parole dec151ons, 1nclud1ng_addltlonal objective-

crlterla that may be used 1n parole dec1s1ons"""

AsQ part of thlS ‘Sentenc1ng Reform Act,A the S C.D.P.P. P.S.

1mglementcd a rlsk/needs assessment 1nstrument to” assess those inmates

-seeklng parole,,'l e.‘ C. O M P A S.- (Correctlonal Offender Management

PLOflllng for Alternatlve banctlons) The tool 1s researched based - and

scrves as an objectlve rlsk and neeos as essm nt 1nstrument. : veloped

: ot 1nform _his paxole"'
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IT.

l_calltd 'facte'-of the caue to maPe 1t

i

-outhme Court has dtteLmlneo Jn Hlnton Vi C D.P.P. P S., 357 S C. 327,

"we find it undCCLgtdble that the oarole boaLd'fhouldslooh Lo the,ao'

dttermlnatlon, for the 'Iact

are alnost always dluputed“'f Thus, the method anifauthorlty ueed by

| {
tne parole board could or would llkely alter the 1ntergrctut10n of Lhe
facts or. fact—baeed ev1dencef § ' ' B

Did - the' s. C D P P. P.b.; rendcrr petltloner 1nellg1blc for' parole by

de01d1ng hlb caue btfore:ht>was 1nte1v1ewed, Lhus denrlng petltlon

:‘hls fair’ opportunlty and nght to oe heard as set Loxth in the deOlL ‘

' board $_own crlterla, and as dlctated by S C Statute ;24—21 040?.

—640 prov1des 1n relevant par

s.c.,cOde § 24 2

1mgllsonment, ‘and no such prlsoner may be paroled untll it appears to
théf satlsfactlon 'of the bOdld , that ;Ehef prlsoner “has’ enown a
dlapOSlthﬂ to reform, that 1n the future he w1ll probably obey the law

and lead a correct llte, that by hls conduct he has merlteo a leéssening

of the rlgors of hlg 1mprlsonment, that the 1nterest ot society: will

f not be. 1mpa1red thereby and, that su1table em)loym_ft has been secured .

iox h1m. The board muet establlbh w11tten syec1f1c CthQLla ior the

gLantlng of parole,”and prov1alonal parolt.f:Tnls crlterla must, reflect
all of the aspects ot thls Code Sectlon § 24~ 21 b4O and a review of a
le onere dlsClpllnary and other recoxds. “The crlterla st be- made
avallable to: all prleoners at the tlme of thelr 1ncarceratlon "and’ the
Btnttal gubllc..u_i?_-. "5 L - '-"'f e Jk"79”?

The- crltetla that was created by S C. Code § 24 21 640 10 outlined

" on the S C. B, P P S s. own form 1212, whlch is 1n ude. See attachcd
A,E<h1b1L #A. ' ' ' '

On SepLemoer lO, 2012, PetltloneL waa 1nformtd b] the

v

Attached: Fxhlblt #B, ThlS wab a date prlor to Petltloner even being’

1nterv1ewed ‘for: parolt. Petltlontr was 1nterv1ewed on July 11, 2012

The Lesponse clearly shows PetltloneL was denled parole on June . 23
2012, B ' ' o

The >arole board 1n thelr letter denylng petltlontr" paLole stated

i_tnat "ALter coneldtrlng all 01 Lhe factore publlbhtd w1th1n Department

"'Tht board must‘
carefullyjcon51der the reCOLd oL the lesoner before durlng, and after

head of.
‘ c1a051f1catlon that Petltloner was denled parole on June 23, ?Ol2 See



Form 32]“ (Crlterld fOL Parole

outlined in- uCCthn § 24—21 640 v-oF Law

Lne'parott

_ Board huS dec1ded,to d ny parol 3 rv@rsons: See nLtacn@o

xhibit | C It 1s clturilrom th

clas 5111catlon Lhat Lhe S C.

:.ld notwfolloy eALr ed_and

'LSee
.3i). ~See
Attached Ehhlblt #A.,_"

1nterv1cweo, 1t_1_

'71 81

rellable, probatlve and subutantlal ev1dence on'thc whole record;h'A

ratlonale - and

uat not bL dLbltrary and

531 £ cd 5687

'_ALnold,

meore Petltloner had hlS opoortunlty to be 1nterv1ewed and pLebmnt hls’
case deprlvc, Petltloner ot nl _-nght Lo be ellglolt for parole

cons 1derdtlon._ Lhe board nab dlso v1olattd Petltloner 5 nght to. dut'

the State of South Carollna._”_ ThlS preemtlve dEClblOH to deny

'

-Petltloner hlS3 rljhtful 'oppOLtunlty to be'“heardj is arbltrary,

cagr1c1ous, mean Splrlted, ghocklng to- Lhe UanOrcdl sengc of JUSthG

and fundamwntal falrness,'and also dLnleb PetltloneL equal ploLecLlon

¢f the law. Set Butl r V-.Qtdte 397 SE?d 7 Johnson V. Cadog, 548

SE2d 587.
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Petitioner is a

PthLthGr:ﬁ{ﬂd .35‘
5 ntenc1ng.-"

onould anu mu°'

‘s.c. Code 9 ;1 J‘:_'fif 'Q:;?ﬁsz['ﬁhilé’ig_thhg’S;C.1Code §
16—1 60( o ol po T : 1 :

TheLe -ESQVaf Lrlterla Lhat 'wao; creaLeu__byf’the-7

LOlL bdard‘ for

"PaLole Vloldtoru",,hOcher~‘9“

'uo\_ Lo U..;L_ J.t'

gxanted parole.ﬁ'

rlghts and equal Pgtltlone1=?‘

thus

ma}f i ng
1nellglble for parola. ‘

thls 1nfr1nges : ﬂLooger V.
S.C.D.E P P.s., (377 s. c 4b9) S.C. Code §

16—1 bO haa bce

i unJawfully agflled Lo PétltloneL,rw1thouL regaxd to

dud of when hls’crlmt occu1red._ Thls makes Petltloner S ellglblllty

more onerousuf Therefore,.u.c. Code § 16—1-60 ;annot be apylled to

'Petltloner in anj manncL '"£OL a per on Lo be con 1oLred gu1lty of a

violent c11m Lhe oifensa mu t"be deflneo do a v1olent"cr1me, pursuant
-to 8.C ; Code . § lb l GO(A) at the leu of Lhe comml slon of the crime".

16 1- oO(B) took eifect Janudrj 1, 1994 : 1n; amnndment & l6—l—u0(b)

clearly: states 'tnati§ lb—l-uu( ) dOtuAnOu:dpply Lo pctlLluncr bGCdUup‘
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“J: STATE OF SOUTH . CAROLTN
| INTHE, ADM'NISTRATIVE LAW COURT:

: Robert F Splgner,if

: Petitloner,
v u N
j South Carollna Dept.,of Probatlon ;SERYidﬁﬁd.
' Parole, and Pardon Serv1ces"”' ' -

Respondents.“

X addressed, by plac1ng:same ,ndthe U S Mall;

Honorable Judge Anderson M‘;.Teresa A. KnoxlA
S;CVD P.P. P.S.
p O Box 50666

{rlumbla, S. C. 29250

Admlnlstratlve Law Court, 3

Suite 224 -

Edgar A“:Brown Bu1ldln
1205+ Pendleton Street
Columbla, S.C. 2920112

_ ‘Date: |

ce: File

Sworn~ to and subscrlbed:before me:l_{;a,A

this _ ' day of _ u,f~E5 ] 2013.13

(L S. D
. Notary Public for South Carollnaf;"g':\

My Comm1551on Explres~" 5
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South Carolina Department of Probatron Parole and Pardon Servrces
Criteria For Parole. Consrderatlon '

linmate Name.— ] SCDC#,
_ o/dm/( a-gwm,g,/)r o . (0 _35 (

VAN A

. Crrterra For, Parole Consrderatron -

The South Carolina parole law creates no right to be releaséd on parole Parole in South Carolina is strlctly a matter of prrvrlege or grace. The South Carolina
Board of Probation, Parole and Pardon Services has ‘absolute-discretion to grant or deny parole. ‘As’such, the publrcatron of these pardle criteria in no way
" creates an expectancy of release nor.does it bmd the Parole Board in any way to a favorable parole decrsron or establrsh any presumptions of entitlement to
parole. -

In deciding whether or not to grant parole, the Parole Board consrders among other lhmgs the mmates record before rncarceratron as well as dunng
incarceration. The record itself is prepared throdgh rnvestlgalrons conducted for:the Farole Board-’-’and it becores a part of the inmate's parole file. These files
_are maintained by the Department of Probatlon Parole and Pardon Servrces and are, by the statite, pnwleged and confidential. The confi dentrallty of the

“parole file is far reaching; inmates themselves have no right to inspect the contents offthelr files,: If the inmate, thinks hrslher file is somehow incomplete or

- .conlains some error or other inaccuracy, he/she must notrfy the Board of the SpelelC error or maccuracy The Board wrll mvesllgate the i rnqurry and notify the
inmate of the action taken. :

FEY

Inmates do, however enjoy certain rlghts in the parole process "l;he rnmate hasﬂthe rrght to appea; “at h|s parole hearrng If the inmate fails to appear, the
:Board may decide histher case in absence. Theflnmate has the right; fo be’ ‘represénted b an attorney,

however he/she has no ‘right to have an altorney
"appointed if he/she cannot afford orie. Atthe heanng. the rnmate has the right to present wﬂnesses and evrdence on hrs/her own behalf, but an inmate does
not have a right to confront witnesses. - . : - , .

In deciding whether or not an inmate should be granted7 parole the Board or Panel of the Board exercrses rts absolute drscrelron to the limits allowed by state
.and federal law. The discretion of the Board of panejfajms*at protectrpg ‘the- best rnterest of both soc] ety,and;the inmate berng considered for parole, In its
concern for the protection of society's and the infhate’s Best interests; the. Board or Panel delrberates upoii thé re/asonable probability" that an inmate will not
‘again violate the law, if parole is granted. . When' delrberatrng upon the reasonable probabrlrty that an inmate’ wrlI not again vrolale the law, the Board or Panel
‘weighs the factors listed below. The Board or Pangl,'ifl its absolute” drscretron also’ considers any other factors not listed below whrch it considers relevant in a

- particular case, : ‘ ) L s ; /
. 1. The risk the inmate poses to the communrty. - . s -
: 2. The nature and senousness of the inmate's offense the crrcumstances surroundrng the offense and the mmate S attrtude toward it;
3. The inmate's prior criminal records and his/her adjustment under any prevrous programs or supervrsron K
,"4' The |nmates attitude toward his/her famrly, the vrctlm and autho i m( _general', vj - )
- 5,

The mmate S adjustment while in conf” nement rncludrng hrs/her progress in counsellng, therapy,

and'oth r';srmrlar ;{rograms designed to: encourage the
inmate to improve himselffherself: . ' f

The inmate's employment hrstory. rncludrng hrs/her job trarmng and SkI"S and hrs/her stabrlrtf rnlthe work place
The inmate's physical, mental and emotronal he’rlth ' - R :
The inmate's understandrng of the cause of hrs/her past crrmmal conduct L ) B o “;

The inmate's efforts to solve his/her problems such as seekrng treatment for substanoe abuse enrollrng in academrc and vocational educatlon courses,
and in general usrng whatever resources the Department of Correctrons has' made avallable to rnmates to help with their problems;

10.  The adequacy of the inmate's overall parpfe plan Thls rncludes 6mmatés fiving, arrangements where h
character of those with whom the- rnmate plans té assocrate ln b

i

© 2N

elshe will Irve and who he will live with; the

th hrs/hef lrvbr’krng ho{rrs and hlslher off-work hours; the inmate's plans for gainful
employment; . :

11.  The willingness of the communrty into which the |nmate will' be ferased to recerve the |nmate
12, The willingness of the |nmate S famlly to allow hrm/her to return to the famrly circle;

W
i

13 ‘The attitudes of the sentencmg judge the solrcrtor and local law enforcement officers respectmg the |nmate s parole [
'1 14.  The feelings of the victim's famlly. and any wrtnesses to the crrme about the release of the rnmate

15, Other factors considered relevant in apartlcular case by the Board. - R R

Reservatlon of Drscrettonary Power of the Parole Board
These criteria in no way Irmrt the absolute drscretron of the Parole Board or Panel to make
as it determines to be in the best interest of society and'the mmale under review.
In some cases, the Board may decide that an- mmate should be granted parole if the inmate completes one or more stated condrtrons When this is the case,
the Board may grant a parole that becomes efiective’ when the inmate completes one or more stated condrtrons Should the inmate _disobey any rule or
regulation of the South Carolrna _Départment of Correclrons before satrsfyrng the stated condlllons fo make his. parole effective, the Board may rescind the
inmate's parole and treat the'case as though parole had been re;ected in other ¢ cases, the Board may feel'it needs more time to form'its decision. In such "
cases, the Board may srmply take the parole consideration under advrsement and reschedule it at a later date Srmrlarly, the Board may postpone a parole
. hearing In order to dispose of detainers or pending charges.

.lf the Board rejects an inmate for parole, the inmate will be given wrrtten notrce of rejectron statrng the reasons for rejectron Decisions of the Board have no
‘precedential effect whatever and in no way limit the Board s absolute’ drscretron at later'parole hearings. - .

After rejection for parole, the procedure of schedulrng of reheanng is as follows
1. Anindividual serving time for a violent offense defined i in §16-1-60 of the: :
following the date of parole rejections. Applrcable Iegal exceptrons may allow for a one year hearrng

2. An individual serving time for a nonvrolent offense defined i in §16-1-70 of the
foliowing the date of parole re)ectrons

parole decrsrons on a case by-case basis and to grant or deny parole

will be reheard for parole two years

will be reheard for parole one year

" I certify that the above material has been explalned to me, and ! have recerved a copy

~.|inmate's Srg

& A( W"‘- D;“’/ 1 1/ /2/: W‘"/Q\% N\/\ » - D;'e/// //7,.

Form 1212 Revision A March 18, 2002 (Stock)

. \. D on W
Dlstnb tion.’White Cobpv - Parole Services: Pink (‘nnu lnmnh:.
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NIKKI R. HALEY.

© Governor- ;-

DEVlNE STREET, SUITE 600

- April 24, 2013

The Honorable J ana- Shealy AR
‘Clerk, Admlmstratlve Law Court-'
_1205 Pendleton Street Su1te 224
Columbla S C 29201 E

RE Robert Splgner. #65500 V.

i Department of Probatio, Ps

~ Dear M. Shealy

_Please ﬁnd enclosed for
‘service in the above refe

efofRespondent dated:April 24, 20 13, al1ong vsgith proof .of ,

Sincerely, © . ¢

(/7(4»7/7 Lo t’f{ffj S
Tommy Evans, Jr.". ™ " 2/
Asmtant General Counsel

TE:dn

Enclosures

cc: Robf_:'ft%Spigne:r,-"#65_"500-:;._ e




1. 'lhe Rcspondcnt followed all mandator
) Appellant’s parole :

Cume Reduct1on act of 2010I Hls:a llegauons stemn from the Board not usmg tlle"'COMPASS

The depaltment must develop .a pl n
establlshment of process for -adoptmg avy
and needs assessment tool cor 1sistent with evidence- based practlces
“and factors that contnbute:"t cnmmal behav1o which.the: parole-

board shall use in makmg ludmg addmonal ~
Ob_]eCtIVC crxterla that may be :

The mandatory crlterla 1s found 1n South Carollna law and the ﬁfteen cr1ter1a found m

Department pollcy Sectlon 24 21 640 of the South Carohna Code of Laws spec1f1cally state

The board must carefully conside the record of : prlsoner before
durmg and after 1mprlsonme"" and no. such "prlsoner may 'be
paroled untll it appears to' the” satlsfactlon of the boatrd:* that the. e
prisoner has shown a, dlsposmon to reform that in’ the future the
- will” probably obey the law . and"lead a’ ‘correct: life;. that by his
conduct he" ‘has . mented a lessenmg ‘of " the rlgors of . hls
: nnprlsonment that the interest - of soc1ety will" not be 1mpa1red.
' thereby and surtable employment has been secured for hrm

S. C Code Ann. §24 21 640 (Supp 2011)
The statute also mandates the Board must establlsh wrltten specrﬁc crlterla for the grannng of

parole and prov1s10nal parole S C Code Ann §24 21 640(Supp 201 1) ThlS cr1ter1a can be _



. entail.. It specrfrcally states m

QJQPL

: We emphasrze tha ‘f1n future parole;r 1ew hearmgs the Parole

- Board may avoid, the’ result in ‘the instant case if it clearly state§ in
its order denyrng parolé ‘that it consrdered the factors outlmed in
section 24-21-640:and  the' {ﬁfteen factors: published it its: parole

~ form. If the Board complr' s with this procedure the decision wrll- |
constitute..a - routme denral-;of parole and: the "ALC: would havet '
lmuted authorlty to revrew the decrswn ,to-v determme wheth r‘jithe

L Board followed proper proce -

Id., at 500

and the mandatory polrcy was con31dered prlor t

he denral of parole The fmal decmon was in

wr1t1ng and it mcluded a fmdmgs of fact and conc u51ons of law separately stated S. C Code

Ann. §l 23 350 (Supp 201 1) The fmdmgs of fact were the legmmateh :easons for the demal of

parole and the. conclusrons of law was the consrdered crrtex ia: The order 19 clear the statute and
the mandatory pOlle was consrdered prlor to the demal of parole and the Appellant was notlfred

of the reasons for denlal Accordmg to the Supreme Court 1f thrs is- shown no further review by

N ‘,\



AY
the ALC is necessary The Parole Board clearly stated 1n 1ts IC_]CCUOD that 1t consldercd the

statutory crtterla set forth in Form 1212 wh1ch is suffrcrent unde1 Cooper Compton v.S.C. Dept

of Probatron Parole and Pardon Servrces 385 S C 476 685 S E 2d 175 (2009)

COMPASS 1s not a mandatory measure that must be consrdeted pnor to each parole case,

it is Just an addttronal measure made to assrst the’ :81016 Board 1n makrng a determmatron The

final decrslon remains wrth the Parole Board whrch the Court has no Junsdrctton An

‘ admmrstratrve law Judge shall not hear an appeallfrom an mmate mthe custody of the
Department of Correcttons mvolvmg the demal of parole to a potentrally ehgrble mmate by the
South. Carolma Department of Probatlon Parole and Pardon Servrces S C Code Ann. §1-23-600 |

“(Supp. 2011)

2, The parole: decrsron was not made prlor to the pre parole mvestlgatron so the
Appellant was. not demed due process ' - -

The Appellant argues that the decrslon was made prror to hrs mterv1ew m v1olat10n of due '

“ process. In the Umted States Supreme Court case of Morrrssev v, Brewer 408 U S. 471 92 S Ct ‘ ,

2593 (1972) the Court acknowledged that a person facmg a revocatron of parole has ‘minimal due

. process rrghts A dlstmctron between a person currently on parole and a person seekmg parole

was made in the case of Greenholtz v Inmates of the Nebraska Penal and Correctlonal Complex

| 1

442 U.8.1,998S. Ct 2100 (1979) In Greenholtz the Supreme Court determmed that there exrst
no condrtronal or mherent rrght of a convrcted pel son to be condltronally 1eleased before the

exp1ratron of a valid sentence Greenholtz at 2104 The Appellant was not demed due process he

' Thereis a crucnal distinction between bemg denled a condltlonal Ilberty one has asin parole and being denied a
condttlonal Ilberty that one de5|res The parolees in Morrlssey (and probatloners in agno n) were at liberty and as
~ such could “be gainfully employed and [were] free to be w1th famlly and friends and- to form other enduring '
attachments of normal life.” 408 U. S at 482 92 s.Ct. at 2600. The inmates here, on the other hand are confined
and thus subject toall of the necessary restramts that |nhere in a prison. Greenholtz, at 2105.

9



‘crlterta ex1st1ng when he commttted the crlme He argues the use of current crtterla isa vrolatton ‘

of ex post facto The law exrstlng at the‘ttme of the offense and not: _at the t1me of sentencmg

. determlnes whether an 1ncrease of pumshment or reductron of beneftts constttutes of an ex post

.facto v1olat10n Elmore v “State 305 S C 456 409 S E 2d 397 (1991) The law regardlng the

.mandatory cr1ter1a 1s 1dent1cal to what ex1sted at the tlme 1e criine was commrtted Use of thts

crtterta m the demal of the Appellanl : per1¢§iS .ot a v1olat10n f.e ‘postz factoi .

The Probatlon Parole and Pardo _Board shall carefully conslder
the record of the pr1soner before durmg and after 1mpusonment
, and no- such’’ . prisone shall be: paroled until it~ appearf;to the
v sattsfactton of the: Board'-,. that the prisoner has shown a d1spoS1t10n o
o to reform that in'the future he*will probably obey the law. and lead
. a correct life; that. by hlS conduct he has merited a- lessenmg of the '
rigors of l'llS 1mprlsonment ‘that the interests:of ’ somety will not be .
tmpalred thereby, and that su1table employment has been secured _
for him. LTl wo SR




S.C. Code Ann. §55 612 (Supp 1962)

In companng thls to lhe prevxou :mentloned . ‘ctlonz’74 21-‘640 the only dlffelence is -

>

the word “shall” replaced by the w 1d “may ” Thls_change does not afféc the, Boald

members or the cnterla usedim the delermmatlon of"parole ThlS mmor,dlffere nce must

- :';E-South.Carolma Department of Probatlon
'___Parole and:PardonVServwes :

.Columblu.' South Caro

1m4 29250
'2-}.1"'(803)734‘9220 R

Colunlbia, Soutl1 Carolma e
April 24,2013 -
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':?ll SSUES

F¢1]uxc

_ur1cvou~ mis representetaon upon t.hl~

anJLJOD tinged. v:th Uutruthfulne

The hespondean 1n thelr Leply page seven (/), c1t1n',S C. Coﬂc Ann. . i
§24-21-10(E‘)(l)(8uppo 2010), cleaxly state° tt t the dcpultment NUS NUST * oevelop {”
'-a plun.,. whxch the Paro]e BOQrd SHALL ** use in nmklnc parole decngnong e
Also se¢, ﬁppcllant'c Ollglnal Brlef' age ‘two- (2); s”c. Coda Annu §]—23-383 ‘
.’Au part o£ thﬂ SEHTENCINLJREFORM ACT:;f?ZOIO. the Reupondents 1mplemented
'CDFﬂﬁSS, thls 1s Lhe SouE tool‘us

fbyﬂthe Pgrole Boaxd £oz esse szng
: Rls}/Necds Ass ments for those%p_leoners see,ing parole. Not giving. COhPASS

- to all prlsoners seellng parole is: notlln compllance w1th>tho dchmte of the
Lealslatlve Mandate. N s _

Appgllqnt Prayu ThaL Thls Court Should Take Not1ce'

hCprHGC“LU are, nLL;}@Llnﬂ Lo Chungtlthc Iocus OfAthlu lbgdu b) uoe ol &

o

) ”even (7) (S. C. COd:
Ann._§2d -21~ lO(F)(l)(Supp.l2010)). and Appellants Orlglnal'Brlef page two (2),

S.C. Cooe Ann. §1-23-?80(A)(6)(C) f(Supp. 2010) clearly support appellant s

position; that he should have ‘een glV“n ‘the’ COMPASS Ausessment! The-

"Leglslatlvc 1ntent 1s clear 1n that LhejCode Sectlonu paused by thc

Leglulatuxc approved and 51gned 1nto law by the Governor, MUST * bc q:ven 1t s
(their): plaln meanlngl ’ . ' L :

* MUST——-—"Used to say- thaL eomethmg 1s requ1red by a, RULE or LAW " Advanced
Merriam Webstex Enjllsh chtlonary P 1069 (2008) fﬁ...ﬁ"

*n SHALL—-——"A command, used 1n Lawu or Rules to say that somethlnq is

requ1reo~? Advanced Merrlam Web ter Engllsh chtlonary P. 1403 (2008)‘

-

PRI
Mala

SEE APPELLANTS ORIGINAL BRIEF, issiie II; pages - four' (4) and five (4).

TG



o

ALSO lIP]lLLJU' ' VAégiéoﬁpii Bppellent ‘s
,denial of parolc pr:ox 10 ’foThig.denial.
vas dLCLde Juno 23, 1012)" | :

Pppollant'i not crguzng:hx P

ey i ST
’-*thg_;ssuealsfclearly ﬂtated fn'

.‘1)

-
f}3)

Use Lhe crlterla that the Parole Board hau for parole v1olators.

Prov:dc ﬂppellant w1th a copy of the ParoJe Board'° crlteLla in effect. for

4) GLant Appellant a fa1r dnd proper hearlng._not dec1d1ng hls pet1t1on BEPOR
the Parole BoaLd hearlng 15 held, anr, any oth

proper and just.

oz;relnef th:s courL deem~

Re3p ctfulj,,

Caec2
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Rooc1t Ie Sp:oneL:
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v.

. outh CmTO]lnd DepL. of Prob":
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Respondcntf i

. Hdhulaulc Juuge AHJ&IQOH -

Admlnlstrut1ve Law Court

Edgar A. Brown Bu1ldlng,
1205 Pendleton Street
Colunbla, S. C. 29201

fp_o. Box soeee

Su1te 224 :
~ ,gf,'.Colume.a. s c. 29250

-Da.téd: May Z , 2013

Respectfully:

/%: St

cc:file - - ;'fw;;;'ﬁf;;',”ftf'f l.__ 4;{{17 RoberL F. Spfgner
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DI‘IVCI'S of Prlson Growth

There are several key factors dr1v1ng th state S pnson growth

e Sentencmg pohcles in recent years have led to a 51gn1f1cant number of offenders ‘entering
South Carolina prrsons who are. comm1tted for, low-level offenses for short perlods of
time. Admissions’ to -prison- have i IC
numbcr of sentences- are for less serious ffenses: that; result in short sentences In fact; 44

percent of new: admlts have :a:'sentence,>of ,less than 18 months: and 46 percent of felony
: conv1ctrons are for class F f i clags’

J Second agam largely based on' sentencrng pollc1es the‘ numbe of offenders entenng
prison for non—vrolent offenses mostly drug and property cnmes,r has” incréased

srgmﬁcantly Forty “nine percent of South Carolina’s pnson populatlon is being held for’

non-violent offenses. The percentage of ’offenders inicarcerated for. drug-related offenses
has more than trrpled In 1980, there were:473. mmates convlcted of drug related offenses
— six percent of the total populatron In 2009 that num r had 1

. Tlnrd offenders on parole and probatlon : e bemg sent back to' prlson for non—cnmlnal

violations, due to the lack of available alternatives. Inrecent: years, an increasing number -
of people in- South Carohna have been 1ncarcerated for v1olat1ng the’ conditions of their
probation or -parole, not-for comm1tt1ng a'new crime,"In FY2009; the S: ct Department of

Probation, “Pardon and . ‘Parole-. Servrces (PPP) revoked 3 205 offenders to prison,
-accountlng for 24 percent of:all pnson adm1ss10ns 66 percent of. whom or more than

2,100 offenders, were sent:back to: prlson for non-crlmrnal (technlcal) vrolatrons such as

failure to show up : at the probat1on ofﬁcer or’alcohol and drug use?

e Fourth, South Carohna s parole board has -substantlally cut the rate at whrch 1t releases '
- inmates who' are e11g1b1e for parole. " In’2009; the: ‘Parole Board: rejected 3,993 parole’
apphcatrons and approved 511 Thrs represented only 3 5 percent of all 1nmates released .

Makmg South Carolma Safer

| Prrson space should be reserved for v1olent crrmmals and those w1th vrolent tendencres
Research shows that. low-rlslc offenders those. who pose" mlmmal risk to*the pubhc ‘aré more
. effectrvely managed out51de the" prrson systém: - After.-an m-depth analysrs of the state’s

sentencing and’ corrections “data, the: Commission has developed recommendatrons that will

: reduce rec1d1v1sm whrle also reducrng the costs of correctlons g U
R IE C
The Commlssmn ] proposals would mcrease pubhc safety by ensunng that there is pnson
space for hrgh—nsk violent offenders ensuring that those offenders serve longer terms in prison;
' requiring supervision for offenders {leaving’ prisonso’ they camlot Just drsappear into South
Carolina. communities wrthout any oversight; and 1mprov1ng supervrsron for those on probatron
* and parole so that they: stay cnme and drug free e »

sed-26. p rcent since 2000 yet a srgnlﬁcant -

réased to 4,682 inmates ©



diversion from crrmmal prosecutronp Offenders convrcted of crrmes 1n South Carolina

are gencrally sentenced to prlson or probation.’ Addrtlonally, it was| not. possible to-

compile data for all arralgned cases where d1versronary sentences ‘were' glven because
there is no central data collectmg agency for all of the drversrona‘ y programs

_ 50
',1olent offenders and_

The state s drversronary programs are typlcally for ﬁrst-trme‘ non

are controlled through the discretion-of the local sohcrtors There are some. state funds provided,

but most are funded through client fees and fines. These program are hrmted in number and

access. Even ifa drversronary program ex1sts m a crrcurt it does:1 ot'mean that each individual

county in the circuit has ‘the- ‘program. There is no; centrahzed d: tabase to evaluate their
effectiveness, and not all prdgrams operate in the same manner. ‘For example some drug courts
are available as diversion from prosecutron and. others are avarlable as a sentencmg option.
There are also statutory provrsrons excludrng certam offenders from drversmn programs '

The research is clear Certaln programs and rehabrhtatrve 1ntervent10n strategles when'
apphed to a vatiety of offender populatlons rellably produce 51gn1ficant reductrons in recidivism.
There is'a rich body of’ research that descrlbes ‘correctionial - assessment programmlng, and
supervision strategres that lead to 1mproved pubhc safety outcomes They are also more cost

effectrve

et

> Admlnrstratrve Sanctrons Data from DOC and PPP showe vthat m FY2009 PPP

revoked 3,205 offenders to. pnson accountrng for 24 percent of all pnson admrssrons of -~

the’ 3,205 offenders: PPP returned: to- prisen-. through revocation’ proceedmgs 2,109 were

- for techmcal violations (66. percent) meamng that the révocations were for violations of

their probatlon or parole orders; but no new crime was commrtted - Current stamtorylaw
PP policy;’and South Carohna case: ‘law, restrict the abili ty f_th _department ¢ respond
to violations’ with swiftness ‘cl certarnty PPP mamtams a pohcy which clearly defiries

: )uolahwegQL. _,_Qo npliance
proceedm S. - -the authonty to-Tespond® 'olatmns_m_a._hrmted
1.~ They have the authorrty to 1ssue -2 verbal/written reprlmand increase reporting.

f‘_reileniy and.‘require. substance ~abiise testmthreatment ‘education | and . vocational ..

. training il Tesponse (fo-a violation(s).:* However, the: addition-of" commumty_semg,
electronic:
" or, revocation may: only be ordered by a Judge or parole boardf:_: This' process typically
includes srgmﬁcant delays from the’ point of violation to. _]udgme ) whrch -diminishes the
1mpact of the sariction. *Givei the amount of vrolatrons experlenced by those under the
supervision of PPP, the rate at whrch they return to costly prison beds and the extensrve
backlog of court cases ‘the work group was presented with 1nformat10n about alternate,
methods- for respondlng to v1olatron actlvrty with sw1ﬁness and certamty From data
supplied by PPP: and DOC it-is estlmated that in ﬁve years a 25 percent reduction in
parole or probatron revocations based on techmcal v1olat10ns could result in - cost
reductions of more. than $3. mrllron (estrmatmg cost savmgs of $10/day per violator).

These savings could be averted to support other pubhc safety pohcles recommended by
the Commission. , B

» -Maintaining success in the commumty Testrmony concemmg behavroral changes that
~ have been successful in other states indicated that behavioris often changed through
positive remforcement Offenders who ablde by the condrtlons of therr supervrslon and

T

sa _et;Land_apmcessfowrolatron_,

i ormg/curfew/GPS extensions or modlﬁcatlons of the s supervision, perrod !



: THIS OPINIO'\! HAS NO PRECEDENTIAL LUE:- IT SHOULD NOT BE‘CI'I ED OR RELIED
ON AS PRECEDENT IN ANY PROCEEDING' XCEPT AS P OVIDED BY RULE 268(d)(2),
SCACR. = o = , .

o South Carollna Department of Probatlon -Parole
“and Pardon Servrce' Respondent

L Appeal jFrom‘The Adi mstratlve Llaw Court
John D ‘McLeod; Adm lstratlve Law Cotirt: Judge

Unpubhshed;Opmlon No:2011-UP- 5'1 LR
Heard November:2' 2011:+ "Eileda;_November-fzg,;,;2Q_-11,.‘

Teresa‘{A Knox J Benjamln;Aph
Evans Jr all of‘Cqumb

-and Tommy:
“forRespondent.

PER CURIAM Vaughn Smlth app vals th a m|n|stra ive law, courts order' remandlng hIS
-administrative. appeal to. the parole board for add|t|ona| proceedlngs We vacate_pursuant-to
Rule 220(b)(1), SCACR, and the followmg ‘authorities?S.C. Code Ann. §1-23- -600(D) (Supp.
2010) (providing the admiinistrative: law court "shall not. hear::. . an appeal involving the denial
of parole to a potentially eligible inmate. by the Department‘ofP’bat on;-Parole.and Pardon B
Services"); Compton v. S.C. Dep't of Prob.; Parole & Pardon Servs.; 385 S.C: 476, 470, 685
S.E.2d 175, 177 (2009) (per. cunam) (holding a-parole | board order denylng parole and statlng
the board considered all statutory and Department criteria is sufficient to avoid deemmg an
inmate effectively mellglble for parole) .We vacate the. admlmstratlve Iaw court s order and :
remand wnth lnstructlons to d| mlss the appeal pursuant to"'sectlon »'1-"2_3 600(D)

VACATED AND REMANDED
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Vaughn SMITH #70090, Appellant, v. SOUTH CAROLINA..., 2010 WL 5142671...

prisoner is classified under 16-1-60 then the members of the parole board approvmg parole chanoes from a 4'vote majority to

Such as when bemg paroled under Sectlon 24-21 645 whlch is a law that worl\s in mandatory tandem wrth 24-21-640; if the
/ a 5 vote two lhnds requnement (Rp36 pp40 41 SuppRpl) S

Clnngmg the. number of votes that determme whether a pusoner goes ﬁee on parole or not 1s a ma_]or change and’can have a
profound effect on the prisoner as serious as losmg a champronslnp game by one X¢)) pomt

i

See also C)\lllblt page 14 of the Appellant s Pumary Brref attachments second to last paragraph on insert page 33 for
reference. (Rp44) : , o R A .

In contrast to prisoners gomg up for parole in 1973 (all felons) were govelned under one evaluatronal parole votlng system.

This is one of a few maJor ch'mges in code oflaw commg ﬁ'om the Ommbus Cnme brll sectron 24-21 -645, that serrously has
an effectmg element to the chances of the Appellant makmg parole I " A 1.
This is the realistic example and. core issue to what the Appellant is argumg w1thm l‘llS appeal where as the respondent
,defaultly didn’t address and the Honorable A.LJ. dismissed because they overlooked the true understanchng of how 16-1-60 "
is being *26 used within the massive parameters of the Ommbus Crime Blll However be it known dear Honorable court of
Appeals, the Respondent knows the very workmgs of 16-1:60 &nd its: connectron to the many facts of the Omnibus Crime
bill, because they live by 1t and use 1ts provrsrons everyday respectfully” ' S :f

This is also why the Appellant requested both in h1s Prlmary Brlef conclusron and in. hls Motlon to show cause; an oral
hearmg, date May 19, 2009; that was never answered (R.p.27; pp.77- 81)

The reasoning was to avoid what. vrrtually happened The Honorable Courts not knowmg the workmgs of the many fascists of
he- Respondent;: and the appellant given too little room in-'small brlefs to" explam in depth what - the Respondent is
dehberately avordmg the issues that affect the Appellant’s appeal B C :

Another reason why the Appellant rarsed the issue about 16 1 60 was snnply 1t was never suppose to be used on the
l( Appellant because of his conviction date of - 1973 and’ that hlS orrgmal convrctlon cla551ﬁcatron is common law.

j‘] The provisions in 16-1-60 B prohlbrt the Respondent from using the classrf catlon of vrolent offender with the Appellant but
they dld anyway m vrolatlon of due process and Ex post facto laws R .

See exhrbrt page (1 1) of the Appellant’s Prrmary Brlef Attachments (R.p. 40)

Which leads up to a major dlscovery unknown to the Appellant untrl a couple of weeks aﬁer the Appellant was denijed parole
last August 13, 2008, : o

" -See exhrblt page 13-A and 13-B of the’ Respondent’s D1rector s letter status report from the Prlm'lry Brief attachment.
(Supp.Rp.2; Rp43) DL R

*27 Within this ofﬁcral letter the (Respondent—Dlrector) reveals that for many years, the (Board-Respondent) is evaluatmg
the Appellant as if he has committed a prior violent crime Armed Robbery; which is grossly in error. It has since within the
Respondent’s brief; conceded that it was an error; but not after years of damage to the evaluational psyche of Board members

. when under section 24-21-640 see exhibit paoe (12-B) of the Appe]lant s Prrmary Brlef attachments last paragraph it states,

.

The Board shall not grant. parole nor is parole authonzed to any prrsoner serving a sentence for a second or subsequent
‘conviction, following a separate sentericing for a prlor convrctlon for violent cnmes as deﬁned in Section 16-1-60. end-
quote. (Supp.R.p.D). :

e B R

ursuant to 16-1-60; to which it has already been discussed that the respondent i is not authorized to use the vrolent offenders
erminology which automatlcally defines the definition 16-1-60. within today’s system of classification.

WestlawNext © 2012 Thomson Reuters No clalm to ongmal U.s. GovernmentWorks ’ ': ; .22

'\;l' his section of Law causes serlous drsadvantagmg consequences upon the’ Appellant when classrﬁed as a violent offender -,
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- gumu waruyna uepantment of Probation, Parole and Pard_b'n-Seryices
‘Criteris For Parole Consideration. .. - C » ,

g ’mmate'Name?'DW U T | - ,'. s_ppczs,go,é -

50 Hoard ot ¢ ‘roboton, Parole 9l Pajop Serces
s © P O dor 59658
Columbia S 25250

Criteria For Parole Consideration - /
ed on parale. Parole in South Carolina is"stri'ctly"a matter of privilege or grace. The South Carolina
lute discretionyto grant or deny parole.;- As such, ‘the- publication of thesea parole criteria in no way

creates an expeclancy of release; nor does it bind 'the,:Pa[ole Board in any way'to a favorable pa’rgﬂ'e decision or e's,tabl'ish any presumptions of entitlement to

°

[ ents ___inks’,':his/her file is somehow incomplete or
contains some error or other inaccuracy, he/she must nolify the Board.of the specific error or ihaccuracy: The Board ‘will invéstigate the inquiry and notify the
inmate of the action taken: ' S . i e en T |

1. The risk the inmate poses to the community} L S : )
2. The nature and seriousness of the inméte"s‘"offefn;s:é. the E:ircumstar‘ices"s.‘uriounding the offense, aﬁdﬁih‘e iﬁ’mate’s:' attiiude toward it;
+ 3. The inmate's prior criminal records and his/her adjustment under any Previous programs or "sup‘e'n)isib_g; ; ! ' ‘
4. Theinmate's attitude toward his/her family, the victim, and -authority in gerieral: : R
- 5. The inmate’s a'dj'ustment while in confinement, inclﬁ’di_r_\g his/her progress in counseling, therapy, and ot

her similar programs designed to encourage the
inmate to improve hinﬁselflhe__rself; ‘ "g ;

o

The inmate's employment history, including h,is/_her‘jdib' training and skills and his/her stability in"ghe work place; . .
The inmate’s physical, mental and emotional 'helalth;', : P ‘ ' S
7 8. The inmate's underStanding of the cause of his/her past criminal conduct;

~N

:10. " The adequacy of the inmate's overall parole plan,” This includes inmates"liVih'g"arrangehiénté.» :wﬁé‘ré'_'helshe will live and who he will live with: the
character of those with whom the inmate plans 10 associate in both his/her working hours and hisher off-wotk hours: the inmate's plans for gainful
employment: : ) R i ' RO ’

1. The willingness of the community into which the'inmate will be released to receive the inmate;

Reservation.of biscrétiqnaryfo\)ver of the Par‘oié_Boéfd 5

These criteria in no way limit the absolute discretion of the P:_afole Board or Panel to make parole :’c'i'e'cisiohs oha Acaée-by-cése{basis and to grant or deny paroie

_ arole if the inmate completes one or more stated cénditions. When this is the case.
the Board may grant a p‘arole"thal_bec_:qmes effective when the inmate. completes one Of more stated-conditioris, _Should: the inmate disobey any rule or.
nake his parole“effective. the Boarg may rescind the

y feel t néeds more ti}ne to form its decision In such .

P

ng. .
&of..LaWs;.l.ClZﬁ'will be reheard for parole one year

1

Lode of | aws 1975 will be reheard for parole two years
r heari :

. o

White Copy - Parole Services, Pink Copy - Inmate
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