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APPELLANT’S STATEMENT OF ISSUES ON APPEAL

1. Did the S.C. Parole Board render appellant ineligible for parole when they failed to
follow S.C. Statutory requirements as set forth in S.C. Code Ann. §24-21-10(F)(1)
"(Supp. 2010) as well as S.C. Omnibus Crime Reduction and Sentencing Act of 2010?

2. - Did the S.C. Parole Board render appellant ineligible for parole by deciding his case
prior to the time he was given his pre-parole interview, thus denying appellant his
just and fair opportunity and right to be heard as set forth in the Parole Boards own
established criteria and dictated by S.C. Code Ann. §24-21-640 (Supp: 2012)?

3. Did the S.C. Parole Board apply the incorrect and improper criteria (Law and
Statutes) in deciding appellants parole, thereby, rendering appellant ineligible for
parole? One of many questions raised herein is: what determinative method, and by
what authority did the SCDPPPS utilize to change appellants original 1971
Common Law Felony into a 1986 Omnibus Crime Bill Violent offense, and thereby,
using that after establishing criteria as to appellants eligibility?



STATEMENT OF THE CASE
On ,Depember 23, 1970, the Richlal;d County Sheriff’s Department received a call that a
ch;ckér cab v;/as found parked half-%z\-/ay between Suﬁglow and Conders road in Columbia. At the
scene the authorities .found slumped over the steering wheel Ms. Joy Ophelia Gann. She wasvshot
in ‘the right temple and her throat cut. ‘Du;ing their investigation deputies contacted the Checker
- Cab dispatcher. They';zvere informed that :t,he‘ :/ictim’s last pickup were two maies from the

airport wishing to be taken to Farrow Rd. With this information the authorities went to the

airport to interview employees regarding Ms. Gann’s-murder. These interviews brought no leads,

t
.

so the case u'lt'imatély grown cold.
On Februé_ry ’17, 1971, inveshtiga't.(‘)r James S/éott received a phone call .frzom a Federick
Lee Si'mrﬁoné. Mr. Seimrr;(;ﬁs'ir:lforrhed lin{"/estigato'r Scott that on the ir;cident date, he gave’ ?he
Appellant and co-defendant a ride to tﬂe airport. He was told to pick them up later on bataliné
Court. When he returned, both Defenda;té ran to his vehicle, the Appellant in posséssion of a
reddish purSg. They infdrméd Mr. Sirhmons they hadl just committed a robbery, and'shotA acab .
‘driver. As‘a result of this interviéw the Appellant was brought iﬁ for questio;ling. He waived his
righté and informed the authorities that he‘diAd in.fact commit the robbery; however, the co-
‘ defendant was the individual who actuall-); shot Ms. Gann. Hé was arrésféd and ‘charged with the
offense of murder. 'On_ Septerriberc& 1971, the Appellant- appeared before tﬁe Honorable Wade
Weatherford to answer to this offénse. Upon completion of this appearance; Judge Wéatherfo.rd
sentenced the Appellant ‘to a terrﬁ Qf incafcefation for the remainder of his natur;ll life. |
At the time he committed this offénse, South Cafolina law allowed a pefson parole
- eligibility for the offense of murder upon thel service of ten‘(lO). years. The Appellant initially

appeared before the Board on July 7, 1981. Upoh the conclusion of this appearance the Appellant . -
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-was granted parole. While on parole he comrnitted the offense of robbery in New York and
received a sentence of ten to tWenty years. He was also convicted in South Carolina for the
'offenses of fraudulent check, receiving stolen goods, open container and driving ‘under
suspension. The Appellant’s parole was finally revoked on September 27, 2000, due to his
. admitting to the use of cocaine, absconding supervision, failure to maintain ernployment, and
testing' positive for marijuana. |

Since this revocation the Appellant has appeared before the Board an additional six (6)
times, each resulting in a denial of_narole. The Apr)ellant’s last appearance occurred on October
10, 2012, parole was denie‘d,due to: 1) the nature and seriousness of the current offense; 2) an
indication of violence in this or a previous offense; 3) the use of a deadly weapon in this-or a
previous offense; 4) a'prior eriminal'recordindicates poor community adjustment; and, 5) a
failure to successfully complete a ‘community supervision program. (R. p. 12). On October 25,
2012, the Appellant requested a rehearlng, this reqdest Was den1ed on December 13, 2012
(R.p.13). . o

The Appéllant later filed a notice of appeal before. the Administrative Law Court (ALC). |
He alleged that he wasuunlanully denied parole dne to the Board failing to follow the statutory
requirements; that the use of the offense as a reason for denial permanently denies him parole;
* that the decision was made prlor to his hearrng Vlolatmg due process; and, 1mproper criteria was
used in the final de01sron (R.p.14-p. 22) The Respondent argued that all of the proper criteria
were used in the consideration of parole, and no right of the Appellant was ever violated.

(R.p.25-p.30). On May 24, 2013, the Honorable Ralph K. Anderson, III, Chief Administrative

Law Judge, affirmed the decision of the Department. (R.p.2-p.11).



Upon being notified of the decision of the ALC the Appellant filed this notice of appeal. .
Within this appeal the Appellant argued that ALC erred in determining that his denial of parole
was lawful. The Respondent will argue that the ALC was proper in denying the Appellant’s
original appeal, élnd éfﬁrming the decision of the Parole Board. The Respondent’s final brief

detailing their arguments follows.-

- ARGUMENTS

1.‘ The Respondent followed all mandatory statutory criteria prior to the denial of
parole.

The Appellant argues that the Respondent failed to follow the South Carolina Omnibus

Crime Reduc;tion act of 2010. His allegations stem from the Board not using the Corfectional
Offender Management Profiling for Alternative Sanctions (COMPAS) program prior to the case
~ going before the Parole Board. South Carolina law specifically states:

The department must develop a plan that must include the

~ establishment of a process for adopting a validated actuarial risk’

and needs assessment tool consistent with evidence-based practices

and factors that contribute to criminal behavior, which the parole,

board shall use in making parole decisions, including additional

objective criteria that may be used in parole decisions.
S.C. Code Ann. §24-21-10(F)(1) (Supp. 2011).

The statute also mandates the Board establish written, spemﬁc criteria for the granting of parole
and pr0v1510nal parole S.C. Code Ann. §24-21-640 (Supp. 2011). This crlterla can be found on
form 1212 which was given to the Appellant during his pre-parole investigation. These are the

only mandatory criteria that must be considered by the Board. This statute allows a risk
assessment tool to be assess by the Board, that tdol does not have to be COMPAS. A risk

assessment tool was completed for the Appellant as all inmates prior to a parole hearing, it was

just not COMPAS. There is nothing in the statue that state the risk assessment must be
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COMPAS. The Parole Board has been doing risk assessments long before the creation of
COMPAS; therefore, the decision’ of the ALC should be affirmed.
It was revealed in the order of the denial that the mandatory criteria were.considered

which is necessary according to Cooper In Cooper v. S.C. Dept. of Probation, Parole and Pardon

Services, 377 S.C. 489, 661 S.E.2d 106 (2008) the Supreme Court decided that the ﬁndmgs of
fact were included; however, the Court determined the Parole Board neither, “offered an
explanation nor indicated that it had considered the statutory criteria of section 24-21-640 and
the fifteen criteria listed on the parole form.” Id., at 500. The Supreme Court ruled in Cooper that
if the Parole Board fails to consider, and apply the s't'atutory-related parole criteria, it has the -
effect of rendermg an 1nmate parole 1nehg1ble which warrants review by the ALC. Id., at 502:
The Supreme Court d1d establish what future Parole Board orders should include, in Cooper 1t
: specrﬁcal’ly states:

We emphasize that in future parole review hearings the Parole

Board may avoid the result in the instant case if it clearly states in
" its order denying parole that it considered the factors outlined in .
" section 24-21-640 and the fifteen factors published in its parole

form. If the Board complies with this procedure, the decision will

constitute a routine denial of parole and the ALC would have

limited authority to review the decision to determine whether the
Board followed proper procedure.”

AN

. . . \

In the case at bar, the order of -denial did conform with' them decision. It included a
findings of fact and conclusion of law separately stated..The findings of facts Wereﬁthe reasons .
provided by the Board as to why parole was denied; and, the conclusions of law are the statutes -
and factors used to determine the denial of parole. The order is clear, the criteria within the

statute and the mandatory policy were considered prior to the denial of parole.



In this case the Appellant argues that the denial of parole-without a détermination of his
future risk behavior through COMPAS makes the decision unlawful. Thé ALC determined they
are not allowed under law to make a ruling regarding the use of COMPAS. This is due to the fact.

'. Cooper allowed ALC involvement only ifit is four{d that the mandatory criteria was not
followed. The COMPAS program does not equéte to the mandafory cri‘-ceria‘ that must be
considered prior to denial. There exist no legal authority that states the COMPAS proéram must
be used; therefore, the ALC was correcf in affirming the decision of the Respondént. The
Appéllant relies on section 21I-2’4-10(F)(1) which only states the Board shall develop a plan that
considers future criminal behavior. The'pre-p‘arole inyesfigation has. always assess the po‘ssible _
future criminal behavior which resulté ‘in a recommendation that the Board. may consider.

The COMPASS piogrérn 1s not a mandatqry measure tﬁat mus;t' be clonsidefed prior to
each parole case, it is Jjust aﬁ additional ;heaéure made t6 assist the Parole Boafd in @akiﬁg a
determination. The final dec;sion remains with ."[he“ Parole Board, which the Court has no ability

" to réverse; An administrative law judge shall not hear an appeal from an. inmate in the custody of
the Department of Corrections iﬁvolving the deﬁial of parole to a potentially eligible iﬁmate By
the South Carqliﬁa Departmeﬁt of Probation, P.arole and Pardon Services. S.C. dee Ann. §1-23-
600 (Supp. 2011). | |

The Appellant has fe‘iile.d to reye'al ;1ny brejudice because COMPAS was not used in his

~. parole consideration. There was no evidence presented to the ALC that reveals the Appellant

w:)uld fléve benefited if COMPAS was uséd. There has also been no evidence revéa‘ling that
there existed an error éf law committed by the ALC. Since there exist no error in law, og

prejudice applied to the Appellant; the denial of parole should be affirmed. To warrant reversal



the Appellant must show both error of the ruling and resulting prejudice. Burroughs v. Worsham,

352.8.C. 382,574 S.E.2d 215 (S.C. App. 2002).

2. The Board used the correct criteria prior to the denial of parole.

The Appellant alleges that the Board followed criteria of a person requesting parole and

not a person who has technically violated parole. He argues this type of hearing is a violation of

due process. In the United States Supreme Court case of Morrissey v. Brewer, 408 U.S. 471, 92

S.Ct. 2593 (1972) the Court did acknowledge minimal due process rights for a person facing a

revocation of parole. In Greenholtz v. Inma’;es of the Nebraska Penal and Correctional Complex,
442 U;S. 1,99 8.Ct. 21 OO,Aa distiﬁction was made Between a pefson currently on parole and a
~ person requesting parole.! In Greenholtz, the Supreme Court Qetermiﬁed-tha;t there exist no.
conditional or inherent right of a convicted personl to be conditionally released before the
gxpiratién of a valid senten;:e. Gfeenﬁoltz, at 2104. | .
' The Appellant claims that the Board should have used the criteria of a person who has
had a technical violation. The Appellant’s parole was revoked in 2000. He is now an inmate in
the South Carolina Debartmént of 'Corrections, subject to the identical criteria as all othef
imﬁates appearing before the Board. There exist ;10 violation of Due Process, the Appell‘ant was
allowed to appear before the Board to address accusations, and present any mitigating evideqce.

The Board considered all of the mandatory criteria evidenced by the order of der{ﬁal; therefore,

this denial of parole was lawful.

! There is a crucial distinction between being denied a conditional liberty one has, as in parole and being denied a
conditional liberty that one desires. The parolees in Morrissey (and probationers in Gagnon) were at liberty and as
such could “be gainfully employed and [were] free to be with family and friends and to form other enduring
‘attachments of normal life.” 408 U.S. at 482,92 S.Ct. at 2600. The inmates here, on the other hand, are confined
and thus subject to all of the necessary restraints that inhere in a prison. Greenholtz, at 2105.
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The Appellant also alleges that he was denied parole prior to his pre-parole investigation.
This assessment stems from a response to a request from a staff member at the Department of
Corrections. According to this staff member he was denied parole on June 23, 2012. The ALC
was correct in determining this as a scriveners error. The Department of Corrections has
absolutely no control of the decision of parole. No privsoner can be paroled nntil it -appears to the
~ satisfaction of the board, that he satisfied all criteria Justrfyrng a release on parole S.C. Ann.
§24-21-640 (Supp 2011). The Appellant’s parole is not denied until determined by the Parole
Board.. The pre-parole inves_tigation did not begin until J uly, 11, 2012, and he did not appear
before the board.u‘ntilOct(‘)ber 11, 2012. If a decision was rendered in June there would be’no
need for an investigation or a hearing. The message the Appellant received via the Department
of Corrections was obviously incorrect, the ALC was eo_rrect in tiet’ermining this as an obvious
error.

3. The Parole Board used criteria that existed when the Appellant committed the
offense. A

The Appellant argues that the criteria eonsielered by the Board was not itlentical to-the
criteria existing when: he committed tlle‘ crime. He argues the use of current criteria is avlolation
of ex post facto. The law existing at the time of the offense ‘and not at the time of sentencing
determines whether an.increase of punishment or reduction of l)eneﬁts constitu’tes’ an ex post

facto violation. Elmore v. State, 305 S.C. 456, 409 S.E.2d 397 (1991). The law regarding the

mandatory criteria is identical to what existed at the time the crime was committed. The ALC
'determin'ed that the use of the present criteria’is not a violation of ex post facto. That decision

was correct, and should be affirmed by this court.



At the time the Appellant committed this crime, section 55-612 revealed the mandatory
criteria the Parole Board was obligated to apply to an inmate seeking parole. Section 55-612 of
the South Carolina Code of Laws specifically state:

The Probation, Parole and Pardon Board shall carefully consider

the record of the prisoner, before, during and after imprisonment,

and no such prisoner shall be paroled until it appear to the

satisfaction of the Board, that the prisoner has shown a disposition

. to reform; that in the future he will probably obey the law and lead

a correct life; that by his conduct he has merited a lessening of the

rigors of his imprisonment; that the interests of society will not be

impaired thereby; and that suitable employment has been secured

for him. ‘
- §.C. Code Ann. §55-612 (Supp. 1962).
In comparing this to the previousiy mentioned section 24-21-640, the on'l'y difference is the word
“shali” replaced by the word “may.” This'change does not effect the Board members or the
criteria used in the determination of parole. This minor difference must be considered
procedural; therefore, not a violation of ex post facto. Even though a proce&ural change may
have a detrimental impact on a defendant, a mere procedural change which does not affect
substantial rights is not ex post facto. State v. Huiett, 302 S.C. 169, 394 S.E.2d 486 (1990). The
use of the current criteria to deny the Appellant parole was not in violation of any laws, the ALC

_was correct to affirm the decision of the Parole Board.

4. The use of the crime committed as a reason for a denial of parole followed
procedures.

The Appellant argues that the Parole Board using his prior offense for denial, goes
. A .
against the doctrine of Res Judicata. Res Judicata bars subsequent actions by the same parties

when the claims arise out of the same transaction or occurrence that was the subject of a prior

action-between those parties. Plum Creek Dev. Co. v. City of Conway, 334 S.C. 30, 512 S.E.2d



106 (1999); Sub-Zero Freezer Co. v. R.J. Clarkson Co., 308 S.C. 188, 417 S.E.2d 569 (1992).

Under the doctrine of res judicata, “[a] litigant is barred from raising any issues which were -
adjudicated in the former suit and any issues which might have been raised in the former suit.”

Hilton Head Center of South Carolina . Inc. v. Public Service Comm’n of South Carolina, 294

S.C.9,362 S.E.2d 176 (1'987). To establish res judicata, the defendant must prove the following
three elements: (1) identity of the parties; (2) identity of the subject matter; and (3) adjudication

of the issue in the former suit. Riedman Corp. v. Greenville Steel Structures Inc., 308 S.C. 467,

-\

419 S.E.2d 217 (1992)'; Sealy v. Dod\ge, 289 S.C. 543,347 S.E.2d 504 (1986).
“Under the doctrine of collateral estoppel, once a judgment on the merits have been
reached in a prior claim, the re-litigation of those issues actually and necessary litigated and

determined in the first suit is precluded as to the parties and their privies in a subsequent action

upon a different claim. Richbur,q v. Baughman, 290 S.C. 431, 351 S.E.2d 164 (1986); Bell v.
Bennett, 307 S.C. 286, 414 S.E.2d 786 (Ct. Aop. 1’992). Collateral estoppel bars re-litigation of

the same facts or issues necessarily determined in a former proceeding. Garrett v. Snedigar, 293

S.C. 176, 35§ S.E.2d 283 (Ct. App. 1987). Whén an issue of facf or law is actually litigated and
determined by a valid and final judgment, and the d'ete£mination is essential to the judgment, the
determination is conclusive in a subsequent action between the parties, whether on the same or |
different claim. Id. |

The main subject to all of these cases reveal that Res Judicata.:relates to litigation. A
parole hearing cannot be determined to be any type of litigation, but ide}ltical toa orobation

revocation, which the Court has determine not to be a criminal trial but a more informal

proceeding with respect to notice and proof of alleged violations. State v. Franks, 276 S.C. 636,

281 S.E.2d 227 (1981).




The Appellant also attempts to relate this case to the South Carolina Court of Appeals

case of Hinton v. S.C. Dept. of Probaﬁdn, Parole and Pardon Services, 357 S.C. 327, 592 S.E.2d
335 (2004). In Hinton the Court of Appeals ruled that an inmate cannot be barred from parole
consideration under the subsequent violent offender law if the subsequent offense is an out of
state conviction. In Hinton the court did state:
We find it unacceptable that the Parole Board should look to the
. so-called “facts” of the case to make this determination, for the
“facts” are almost always disputed, and neither this court nor the
Parole Board has any way of extricating which particular “facts”
the jury decided were true and which were not. The Parole Board
“should not undertake such a determination in what would amount .
to a de facto second trial and an egregious due process violation.
Hinton, at 343. -
The Court was referring to the Department use of any facts in an out of s"tat’c chViction and
* comparing it to South Carolina law to deny pa‘rolev pursuant to the subsequent violent offehder .
law. It is obvious that the current criteria allows the use of a prior offense to determine if a
person should be released on parole. The South Carolina Code of Laws Speciﬁ'cally state: “The
board must carefully cqnsidef the record of the prisoner before, during and after -imprisonment.”
S.C. Code Ann. §24-21-640 (Supp. 2011). B
The Appellant also argues that thF use of a prior offense for denial of parolé permanently
~denies him an opportunity to be released on parole. His justification is that since the facts will
never change, he will never be granted parole. Since he was released on paroie in 1981, he
should be aware this argument is false. There are numerous individuals who have committed
similar offenses currently on parole: o : o .

The offense the inmate has committed must be considered, it reveals the character of a

person, and a possible threat to the community. The first and foremost factor considered is
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whether an inmate will continué to be a threat if released. The board must be absolutely
coﬁvinced that the release of an inmate prior to the qompfetion of his sentence will not be a,
' deterininaﬁt to society. Until the Board can be completely satisfied that his release will not cause
aﬁy harm to the community he will not be granted parole. Once this satisfaction is made the
. Appellant will be graﬁted paréle; regardless of the (:)ffensevc'ommitted‘
The Appeliant originally requested the ALJ to determine the Bbard erred in the denial: of
his parole and reverse the decisipn of the Board. The,Respondent argués that the ALJ was correct

in affirming the decision of the Parole Board. The aenial of parole was propér and within the

-province of the Parole Board. In the South Carolina Supreme Court decision of State v. McKay, -
the'S‘upreme Court Speciﬁcally ruled:

We conclude that §24-21-640 specifically provides for the Board
" to consider the complete record of a prisoner and delegates to the
~ Board the responsibility of determining if and when a prisoner
- meets the prerequisités of parole eligibility. Further this Court
finds that the question of parole eligibility is separate and
independent from the court’s authority to sentence an offender.

State v, McKay, 300 S.C. 113, 386 S.E.2d 623 (1989).

The responsibility of parole eligibility lieé with the Parole Board. Parole eligibility is not a matter

within the jurisdiction of the trial court, but falls within the province of the'Board of Probation,

Parole and Pardon. Brown v. State, 306 S.C. 381, 412 S.E.2d ‘29‘9 (1991).
The only way the ALC would have possibly remanded the decision of the Parole Board is *

to make a determination that the Board made a decision in error. The Appellant Court sits to.

review errors in law only. State v.Wilson , 345 S.C. 1, 545 S.E.2d 827 (2001). The ALC has -
determined no error was committed by the Respondent in the denial of i)arole; therefore, the

decision of the ALC should be affirmed.
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CONCLUSION

" Based on the foregoing reasons the Respondent respectfully requests that the final

decision of the ALC be affirmed.

Columbia, South Carolina
October7, 2013
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