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STATEMENT OF ISSUE ON APPEAL

Did the trial court err in denying Appellant’s motion to suppress the evidence, which

consisted of a écale with alleged cocaine residue on it, found during the search of the
vehicle in which Appellant 'was a passenger because there was not sufficient
reasonable suspicion to stop the vehicle?

Did the trial court err in refusing to suppress the evidence seized during the search of
the vehicle in which Appellant was a passenger, when law enforcement did not have .
probable cause to believe the vehicle contained evidence of ctiminal activity and no :
exigent circumstances existed to jdstijfy the warrantless search?

Did the trial court eﬁ in admitting the scale with residue_cocaine found in the vehicle

and the drugs found in the police car when no chain of custody existed for the scale,

and the chain of custody for the drugs in the police car was insufficient? -



STATEMENT OF THE CASE

| On August 26, 2010, the Union Counfy Grand Jury indicted Roderick Pope on the
charge of trafficking crack cocaine more than ten grams but l¢ss than twenty-eight grams. |
On Decembef 6-8, 2011, Pope proceeded to trial before the Honorable John C. Hayes, III.
Pope Was tried along with his two co-defendants: Lﬁshad Brewton and Randy Crosby. Pqpe :
was represented by Doug Brannon, Brewton was represen_ted by Joe St Pierre, and Crosb?r
was represented by Dan Hall aﬁd Mark McKinnon. The state was“representea by John
‘Anthony. ' |
The jury returned a vefdict Qf guilty for the three co-defendants on the lesser
included charge of poésession with intent to distribute crack cocaine (PWID). R. 501, 1I. 15-
17 J_l;dge Hayes sentenced Pope to fifteen years suspended to the service of seven and one-

half yeéré and five years probation. R. 514, 11. 13-18.

Pope’s attorney filed notice of appeal. This appeal follows.



STATEMENT OF FACTS

- Venson Harris was arrested on June 24, 2010, after Harris sold a confidential
~ informant “a quantity of crack cocaine.” R. 14, '1. 9-15,1 5 Because Harris wanted to get
“out of jail on bond, he told Officer John Sherfield of the Union County Shefiﬁ’ s Office that .
he could help the officers get Harris’ sﬁpplier and could get fhe supplier to come to Union
County. R. 15, 11. 10-12. | |
Officer James Johnson made the agreement wit-h Harris that if Harris helped them, -
Officer Johnson would heip Harris obtain a bond. Then, in Ofﬁcéf Johnson’s presence,
Harris ;:alled Pope who allegedly said he had to check and would call him back. Pope called
Harris shortly after, and érrangements were made vfor Harris.to purchase $600 worth of
-crack. Pope would be in a black F ord‘Expedition; and wéuld meet him at Aunt M’s Store
on Highway 176. R. 92, 1.1 - 25;_>R. 93, 11.. 1- R 97,11.7.
Deputies set up surveillance along Highway 176 at various points. When Pof)e called -
and said'h.e was in front of Lighthouse Fish Camp, Sheriff Taylor activated his blue' lights
: ahd stopped the cér. R. 19,l 11 1-19.  Officer Sherfield and others approached the car.
Ofﬁcer Sherfield indicated that three men were in the vehicle. Brewton was ‘driving;‘ i’opé )
was in the front passenger seat; and Crosby was in the right re-ar seat. Ofﬁéer Sherfield had |
Mr. Brewton step opt, sppke with him brieﬂf, placed him in hand-cuffs and _told him that he
was being detained at the time. .R. 19, 11. 20 — R. 20, 11.20. Sheﬁff Taylor admitted that he
had no knowledge of whether Captéin McNeil attempted to verify the license plate
information of the Ford :Expeaition. R. 90, 1. 4-16. | ,
Officer Sherfield testified that one of the other o‘fﬁcers got Pope and Crosby from

the passengers’ seats on the passenger’s side. R. 20, 1. 7—23. Officer Sherfield then said



he went around and searched the vehicle and “I found a digital scale with white residue on it
under the seat where Crosby was seated in the back.” R. 20,1.21 —-21,1. 1.

Officer Shefﬁeld recalled that the white residue tested positive for cocaiﬁe when he
éonducted a field test of the white residue. R. 21, 1. 5-13. Ofﬁcer Sherfield stated all three |
men were then arrested for the possessilon‘ of cocaine. R. 21, 1. 14-20.. No monéy was
found on Pope, but $280 was found on Brewton and $570 on Crosby. R. 21, 1l. 22 — R. 22,
1. 9. Whén the vState asi(ed Officer Sherfield if any drugs were found on the three men
when they were searched on the side of the road, Officer Sherfield replied, “No, sir.” R. 22,
1. 7-9 (emphasis added). Officer Sherfield reiterated on cross-examination, “I put [co-_ ,
defendant Brewton] in hand-cuffs, told him tilat he was beiﬁg detainéd, then we searched the
car, found a scale, told them they were under arrest, that all three of them were under arrest.”
R 34,11. 9-14. | |
| "‘On cross-examination, Officer Sherfield adﬁlitted that he did not ask for consent to
search the Vehicle, vand‘did not have consent. He did not obtain a search warrant either. R,
58,1 1-R.59,IL 8. |

Officer ’Russell Vinson tfahsported Brewton and Crosby to th¢ detention center in
his patrol car. After the two co-defer}dants' were taken into the jélii,‘ Officer Vinson
discovered grack cocaine under the seat of the back seat of his patrol car. R. 290, 11. 24 - R.
294, 11; 25. He confirmed that Pope was transported in a different car by sor;leone else. R.
306, 11. 6 — 12.

On cross-examination, Officer Sherfield admitted: (1) that he first met Venson
Harris, the drug deal::r, on the day of his arrest/search of the vehicle based on the

information provided by Harris; (2) that law enforcement searched the vehicle without



consent; (3) that the seal broke on the original evidence bag éontaining the weighing scale,
so he put the scale in a new evidence bag; (4) that the scale was missing a battery; (5) that
there was no chain of custody written on the form' for the scale; (6) that the incident report
- did not Iist the scale as an item seized durin'l;g> the search; and (7) that the incident report
listed -Ofﬁcer Vinson as recovering the crack 'cocaiﬁe from the patrol car that‘tran:sported
Appellant and co-defendant Brewton, yet Officer Sherfield wrote ‘(‘)n the 'afﬁdavit of the
BEST bag that he had seized the évidence from Appellant, B're':wton,' and Pope. R 36,1.5-
42,13 R 52,11 1-13; 54. 89,11 1-8: R. 57,1, 8 95,1 9: R. 75.1.2 - 77.1.10.
.In a pre-trial motion, Popg’s def;tnée counsei mdved to suppress the drﬁg evidence-
| é/eized during the search of the vehicle. R. 10, 11 4-5. The trigl court acknowledged that Co- |
defendants Crosby and Brewton joing:d the motién to suppress. R. 10, 11. 13-14.
Pope’s counsel’ argued th"at~ his motion‘to‘ suppreé's included the trafﬁc stop; the
séaréh of ‘the Vehiclé; tl;: scale that was fqund in fhe Vehixc<le, and ainy Arug substances théy |
| alleged were found on the scale; and ‘the chain of custody for_ the érack that- Was"'séized in
the poiice car. R. 11, 11.:‘20 —25. | | |
| After the; prétrial _testimony és 'seen above, de.f.e'r_lse counsel argued thét the.
informant Hams lacked érediBility and reliability. Cqﬁnsel arguéci this was ﬁot a. traffic stop
but an émbﬁsh; no citations were issued; and his client said gﬁns were drawn alfhough the
“officers claimgd they d1d not remember. Counsél érgued.that reésonable suspicion is a lesser
standafd than probéble cause and allows Ofﬁqer to ma'ker ‘a stop when .theré is some .
fnanifestation of crimi“na‘l activity. Counsel said this was not a high crime areé; it occurred at
6:00 PM on June 24 so the hour was not lqté.‘ The car was fravelling legaliy, and there was

no evasive behavior by the defendants. The car stopped at the blue light, and there was no



attempt at flight. Counsel argued this case did not rise to level of reasonable.suspieion. R.
126,11. 9 —R. 134, 11. 1.

Counsel then argued there was not probable cause to search the vehicle after the
stop. The police got the men out of the. car. Tﬁe cér‘was‘ then not going anywhere. The
police did not get consent to search and did not ebtain a search warrant. Because the car wés
not a risk of flight at that point, a search warrant was needed. Noﬁe of the men had drugs on
them, and the scale had not been‘found then. Counsel argued that there was just ne probable
cause to search the vehicle other than the unverified word of Harris whom no one ‘knew

“anything about. Counsel again argued there was no chain of custody for the seale, aﬁd the
dmg sesidue was never tested'.after the field test. He argﬁed for the scale and drug residue to
be suppressed. Couhsel said the fact that the drugs were found in the patrol car was not -
sufﬁeient for actual or constructive ‘possession. He argued for those drugs to be seperessed
also. R. 130, 1. 7—R. 134,11 1. \ |

Crosby’s attorney, who joined in the motion to suppress, argued that'.“no reasonable
suspicion existed for the trafﬁcrstop,” that laW eriforcem,ent d1d not have probable céuse to
search the vehicle, and that “everything after the illegdl seé}rch of fhat vehicle is fruit of the
poisonous tree[.]” R. 137,11 7-25. In supbort of his argument, defense counsel listed the
foll'owiﬁg factors: (1) the inherent unreliability of Harris, the recently‘arrestedvdr-ug;-dealer

- who set up the alleged drug trensaction; (2) law enforcement failed to verify the information
on the license plate ef the Ford Expedition; (3) law enforcement failed to Waitvuntil the Ford

Expedition a@_ived at the agreed upo%ll destination‘ for the elleged drug transaeti‘oh;y (4) law
enforcement failed to verify whether Harris actually called co-defendant Pope; (5) there was -

“no discernible criminal activity observed by. any of the officers before the stop[;]” (6) the



occupants of the vehicle did not consent to the search of the vehicle; and (7) no exigent
circumstances were present. R. 134, 1. 4 — 137, 1. 25; R. 144, 1. 12 — 145, 1. 8. In sum,
defense counsel argued,' “[The police] simply pulled three men over, hand-cuffed them, [and
then] searched the car with no new facts discovered.” R. 137,11. 7-9.

The trial court ultimately denied the motions to suppress. Specifically, the trial court
held, “I’'m going to deny the motion to suppress. T think the ice here is thin, but I think it's
thick enough to support the arrest, the stop first, then the search and then the arrest, and they
went in that order.” R. 157, 1. 10-14. The trial court found that Harris, the drug dealer; “is
somewhere between the confidential informant and [an] anonymous tip_stef].” R. 157, 11. 14-
25. The trial court also found that law enforcement had probable cause to stop the vehicle:

Not a lot of infoﬁnation, that’s true, Abut enough, I think, to
establish probable cause to make the stop, and that
corroboration is that a black Ford Expedition -would be
coming from Spartanburg to Union on 176. out of
Spartanburg. That alone would not be enough . . . [Harris]
gave information that he had been contacted by whoever was

. on the other end of that phone, whether it was Pope or not,
that the car in question was passing the Lighthouse fish
camp, and that was confirmed by Mr. McNeil, Officer
McNeil. So I think that’s enough to create probable cause for

" the stop.

R. 158,1.10-9,1. 1.

Furthermore, the trial court further held, “As to the search, the three individuals were
taken out of the car. They were not arrested. They were detained. They were, in fact,
handcuffed.” R. 159, 1l. 2-4. Interestingly, the trial court ruled that the search was propér
because exigent circumstances existed under the automobile exception.” Specifically, the

trial court stated:

I’ve got to determine whether or not under the totality of
circumstances there was a legal basis for the search. That

10



would come down to whether or not - - at least in my
opinion, whether or not the automobile exception would

- apply.

I find that the exigency of the circumstances - - that is, that at
the time they had probable cause to stop; they detained these
individuals and found no contraband or anything that would
give rise to a right to reason to arrest them but they had
information that was credible only because it had been
corroborated that the Ford Expedition would have contraband-
in it; that that was exigency enough. They couldn’t arrest
them because they didn’t have grounds for it. So they
couldn’t detain them forever because you can’t detain people
longer than necessary., And so I believe that created exigent
circumstances.

R.159,1.7- 160, 1. 3.
The trial court noted, “As to the scales, . . . there’s .cértainly a lot of questions about
the way it was handled, 'but it was not a fungible item. . . . In fact, thc battery was missing, .
But the character of it is nét readily changeable, is not~ﬁingible; that is, it camot be mixed
with something else and be confused.” R. 1\'60,. 11 9-16. The trial court 'held., “'m n’ot_‘ going
to suppress the introduction of the séales.”_ R. 160, 11. 24-25. i |
At trial, the trial &)urt entered the scales into evidence over defeﬁse counsel’s
objection. R. 205, 23 - 207, 1.-6. After the testimony revealéd that Captain McNeil did not |
actually see the Ford Expedition at the Lighthouse, but a mile_down the same highway,
defense counsel renewed his motion to suppress.' R. 31 1,1.7—312, L. 2. The trial court
admitted:
I’'m very concerned about that because my corroboraﬁon was
- based, for lack of a better way to put it, kind of a three-legged’
stool . . . they were expecting a black Ford Expedition; that
there was more than ene- person in the car, which was -

confirmed by Officer Sherfield when he followed the car and
saw somebody in the back; and that the car was coordinated

1l



to be at the Lighthouse when Mr. Pope said it was by an
officer. . . . It’s a crucial fact in the decision I reached.

R.312,1. 14 — 313, 1. 5. The trial court stated, “I am going to still not graht the motion to
suppress. I am, as you can probably tell, disturbed about the way this has fallen' into place.”
R. 31‘8, 11. 16-18. Thg trial court subsequently ruled, “I still find it is sufficient . . . nekus in
~ time and place to eistab'lish- the settlement corroboration or Harris’s.testimony ... [the]
- motions to Suppress ére again denied on behalf of all three defendants.” R. 319, 11.4_ 15-21.
Pope’s counsel objected to the admissibﬂity of the crack cocaine “based on the
téstimony of the State’s expeft witﬁess,' that had he known the affidavit, v'vhvich. is béginning
of the ‘chain v(‘)f 'custo'dy that' was submitted to SLED were false, that he would not have
tested the maferial, that he would [have] returnéd it to the agency and told them that they
had a problem with "their chain.” R. 344, 1. 24 — 345, 1. 19. The trialvcourt overruled the
motiop and stated,i “the Court has to determine whether or not the chain exists, not whether
weré [sic] there some flaw in'the chéin[.]” R. 346, 11. 3-1”7.' | N |
Additionélly, after ;[he jury fo’und Appellant guﬂty of the lésser-iﬁcluded offenéel' éf
possession with intent_ to dis‘tribute crack cocaine, de.fe.hsé cbunsei‘ renewed all objectioﬁs_

“and motions and moved for a new trial. R. 503, 11..1-20.

12



ARGUMENT
1L

The trial court erred in denying Appellant’s motion to suppress the evidence which

consisted of a scale with alleged cocaine residue on it found during the search of the vehicle

in which Appellant was a passenger because there was not sufficient reasonable suspicion to

stop the vehicle.

Traffic stops are reviewed under thg standard set forth in Terry v. Ohio,
392 U.S. 1 (1968), because a traffic stop is more analogous to an invesﬁgative detention
than a custodial arrest. See United States v. Rusher, 966 F.2d 868, 875 (4th Cir. 1992).
In T erry, the United S;[ates Supre_lﬁé Cou;t outlined a two-prong test for analyzing the
constitutionaﬁty of a tr‘afﬁc‘stop: (1) whether the police ofﬁcer's action was justified at ’
the inceptionAof the traffic stop; and (2) whether the police officer's subsequent acﬁons
were reasonably related in scope and duration.to‘ the circumgténces that justified the stop.
Rusher, 966 F.2d at .875. Notgbly, temporary detention pf individuals’_ during a traffic
.svtop by policle, even if only for a brief period and for a 1imited pufposé, constitutes a |
) seizure of the persons wifhin the meaning ‘_of the Fourth Amendment. See Whren v.
United States, 517 U.S. 806, 809-10 (1996); see also United States v. Arvizu, 534 US.
266, 273 (2002) (noting the Fourth Amendment's protection against “unreasonable
' ;earches anci seizures” extends to “brief investigatory stops of persons or vehicles”).
In Brendlin v. Califo}nia, 551 U.S. 249, 127 .S.Ct. 2400 (2007) the United Statesl
Supreme C/ou‘rt ruled that. passengers'of vehicles may challenge the constitutionality 6f a
stop. The court noted that “the stopping of a vehicle and the detention of its occupants

constitute a “seizure” within the meaning of the Fourth Amendment.” 551 U. S. at 256, 127

13



S.Ct. at 2406 quoting Colorado v. Bannister, 449 US. 1, 4, n. 3, 101 S.Ct. 42 (1980) In
Brendlin the court ruled that the passenger was seized from the moment the driver’s car
came to a halt on the sideof the road. In our case appellant was seized when their car was
detained. “Inarticulate hunches” do not supp01"t detentions. Delaware v. Prouse, 440 US. ,
648, 99 S.Ct. 99 S.Ct. 1391 (1979); Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868 (1968).
“To justify a' bfief stop [or] detention,the poli‘ce officer must have a‘reasc-)nable
" suspicion the'itthe person has been involved in .eriminal ectiyity.” _Srate.v. Robt‘nson, 306
' A S.C. 399, 402, 412 S.E.2d 411, 413 (199i). -The term “reasonable suspicion” retluires a
particulariied and objective baeis that would lead ene to suepect ,anotner of criminal
| aetivity. See.zv United States v. Certez, 449 U.S. 411 (1981); see State v. Woodruﬁ? 344
- S.C. 537, 544 S.E.2d 290 (Ct. App. 2001).- In determining whether teasonable suspicion
exists, tne whole picture must be considered. See Uniteg’ States v. Sokolow, 490 U.S. 1

(1989). The burden is on the State to atticulate facts sufﬁcient to support reasonable -
suspicion. See State V. Butler 343 S.C. 198, 539 S.E.2d 414 (Ct App. 2000) see also'
_ State V. chhardo 367 S C. 84 104 623 S.E.2d 840, 851 (Ct. App. 2005)

The Umted States Supreme Court created the ex\clusmnary rule to sat‘eguard.
Fourth Amendment rights. Un_ited States v. Cala’ndra, '414 US 338 (1974). ’T_he ,
exclusionary rule prohibits the nse of evidence obtained directly or indirectly through an |
unlawful search or seizure under the fruits of the poisonous,tree dectrine. See Wong Sun
v, United States, 371 U.S'. 471, 484 (1963); see also State’ v. Nelson, 336 S.C. 186, 519
S.E.2d 786 (1999) (finding evidence is not edmissible under the "fruit of the poisonous -

tree" doctrine when the police exploit an unlawful search to seize evidence that would not -

have otherwise come to light). The Fourteenth Amendment .incorporates the rule of

14



exciuding evidence obtained through an illegal search or seizure and makes it applicable
| to the states. Mapp v. Ohio, 367 U.S. 643, 655 (1961).. S

“The purpose of the Fourth Amendment is not to eliminate all confact between the
police and the citiéenry, but ‘to prevent arbifrary and oppréssive interference by’
enforcement ofﬁ'cials with the privacy and personal security of individuals.”” United
States v. Mendenhall, 446 U.S. 544, 5_53—54 (1986) (‘.quoting‘_(:]i'qited States v. Martinezf :
 Fuerte, 428 U.S. 543, 554 (1976). The United States Supreme Court and the Supreme
Court of this State have recognized and applied the prihciple that police ofﬁcers.are not -
granted undér Terry, “a genefal warrant to rummage 'Aaélnd seize at AV\Alill” ‘a‘nd that ar& ,
'evidence. seized from an unlawful detention must be excluded as “fruit of .the poisonous
tree.” State v. Woodruff, 344 S.C. 537, 549, 544 S.E.2d 29‘0, 296-97, n. 1 (citing Texas v. :
Brown, 460 U.S. 730, 748 (1983) (Stevens; J., qéncurring) (The United States Supreme
- Court “has been sensitive to the dangef .. . that officers will 'eﬁlarge a specific
authorization, furnished by a warrant or an ex;gency, into‘thé équivalent of a‘ general,
‘ wdrrant to rummage and seize at will”) (emphasis added). | |

In Pop‘e’s caée, law enforcement -di;i hét :havé reasonable suspicion to jlustify tAf'le‘
trafﬁé stop because: (i) the information provided by Hafris; the drug déaler, is inhérc-j:ntly‘ '
' unreliable because Harris was not known by iaw enfdfcement; (2) this was not a high
crime area; (3)the car was traveling legally and no citations ‘were issued; (4) there was no
evidence of aftempted flight; (5) there was no evidence of evasive behavior: (6)the hour
was n(l)t late as it was 6:00 PM oﬁ Juné 24 (7)thé friél court relied on incorrect
information that Captain McNeil saw the Fofd Expeditioﬁ at the Lighthoﬁsé, when he -

was actually a mile down the interstate; (8) law enforcement failed to verify any

15



information regarding the black Ford Expedition prior to the stop. See Woodruff, 344
S.C. 537, 544 S.E.2d 290. Therefore, the trial court erred in Ijefusing to suppress the
evidence seized by law enforcement. R. 157,1. 10 — 9, 1. 1; See Wong Sun, 371 U.S. at

484; see also Nelson, 336 S.C. 186, 519 S.E.2d 786.
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-‘ARGUMENT

2. .

The trial court erred in refusing to suppress the evidence seized during the search of

the vehicle in which Appellant was a passenger, when law enforcement did not have \

-probable cause to believe the vehicle contained evidence of criminal activity and no exigent

circumstances existed to justify the warrantless search.

“[S]earches conducted outside the judicial process, without prior approv;ﬂ' By
judge or magistrate, are per se unreasonable undér the Fourth Amendmeﬁt — subject only to
a few specifically established and Well-delineated exceptions.” Katz v. United States, 389
U[S 347, 357 (1967); see also Sfate v Peters, 271 SC 498, 501, 248 S.E.2d 475, 476
(1978). One of these exceptions is the éutomobile exception,'which brovides that police
officers fnay conduct a warrantless search of an automobile when the officers have pfobablc
cause to believe the éutomobile contaiﬁs’ évidence of cﬁminél activity.  See Carroll v.
United States, 267 U.S..132, 153 (1925); ;?ee also Maryland v. Dyson, 527 U.S. 465
. (1999). The automobile exception to the search warrant requirement is baséd on: (1) the .
ready mobility of aﬁfomobiles and the potential that ev@deﬁce'may be lo-stA or destroyed
_before a warrant is obtéined and (2) the lessened expectation of privacy in motor&vehicles
which are sgbject to government regulation; State v. Cox, 290 SC 489, 351 S.E.2d 570
(1986).. The automobile éxcepﬁon does not éontain a sepérate exigency requirement. See
Dyson, 527 U.S. 465. |

| In United States v. Ross, 456 U.S. 798, 800 (1982), th‘g Court defined the scope of
the search in such sim;ltibﬁs as permittiﬁg officers to search as thorough as a magistrate

134

could authorize in a warrant “’particularly describing the place to be searched.”” The Ross
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Court also explained that the probable cause determination musf be made based upon
obj ective facts that could justify the issuance of a search warrant by a magistrate. Jd. at 808.
In other words, the facts must justify the issuance of a warrant, even though a warrant was-
not actually obtained. Id. at 809. As explaiﬁedby this COl.ll’t,‘ the standard for ﬁrobable
cause to conduct a warrantless search is the same as that for a search with a warrant. Peters,
271S8.C. Aat 502, 248 S.E.2d at 477 (1978; see also State v Bultron, 318 S.C. 323, 332, 457

S.E.2d 616, 621 (Ct. App. 1995)..

“[U]nder the automobile exception, probable cause alone is sufficient to justify a

warrantless seérch.” Cox, at 492, 351 S.E.2d at 571-72. “The éténdard for prdbable‘
cause to conduct a warrantless. search .is the same as that for a ‘search with a
warrant.” Bultron, 318 S.C. at 332, 457 S.E.2d at 621. This requires, “a justifiable
determination, based upon the totality of the‘ circumstances ‘and in view of alll the
evidence available to law enfo'rcement ofﬁcials at'the time of the searcﬁ, that there; exists
a pracﬁcél, ponteéhnicél probability that a crime is being coﬁlmitted or has been |

committed and incriminating evidence is involved.” Id.

When a confidential informant is involved, it isnecessﬁry to examine the reliability
and credibility of the informant for detemﬁning the existence of probable cause. Illinois v.
Gates, 462 U.S. 213, 230-235 (1983). In détermining whether the iﬁformation relied upoh
by law enforcement is reliable, no one factor is necessary or sufficient to establish
probable cause. Instead, probable cause arises from the totality of the circﬁmstances, and
“[é] deficiency in one [faétor] may be compensated for, in determ‘ini'ng the overall
reliébility of a tip, by a strong showing as to the other, or by some other indicia of

reliability.” Id. The Court explained:
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If, for example, a particular informant is kno'wnl for the

unusual reliability of his predictions of certain types of

criminal activities in a locality, his failure, in a particular

case, to thoroughly set forth the basis of his knowledge

surely should not serve as an absolute bar to a finding of

probable cause based on his tip. . . . Likewise, if an

unquestionably honest citizen comes forward with a report

of criminal activity — which if fabricated would subject him

to criminal liability — we -have found rigorous scrutiny of

the basis of his knowledge unnecessary. . . . Conversely,

even if we entertain some doubt as to an informant’s

motives, his explicit and detailed description of alleged

wrongdoing, along with a statement that the event was

observed firsthand, entitles his tip to greater weight than

might otherwise be the case.
1d.; see also State v. Hill, 245 S.C. 76, 138 S.E.2d 829 (1964).

Similar to this case, our Supreme Court’s decision in State v. Weaver, 374 S.C. 313,

649 S.E.2d 479 (2007) does not involve a confidential informant and it is instfuctive on the
issﬁe of probable cause supporting a warrantless search’ of an automobile. In Weaver,
Officers developed the défendant as é murder suspect at the scene of the crime and learned
that the defendant had been driving a greén Jeep around the time of the murder. When law .
enforcement located the Jeep, it smelled of bleach and had a wet interior. Our Supreme
Court concluded that to the officers, it seemed appareﬁt there had been an attempt to destroy
evidence in the Jeep. Thué, probable cause existed to search the Jeep because the vehicle
was connected to the suspect, the in\}estigation revealed evidence would be in the J eep, and -
the condition of the Jeep could result in the loss of the evidence. Id at 320, 649 S.E.2d at
482,
In Pope’s case, law enforcement did not have probable cause to believe that the

vehicle in which Appellant was a passenger contained evidence of criminal activity. See

Carroll, 267 U.S. at 153. This is because law enforcement failed to conduct an investigation
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o .gain probable cause; instead, the officers handcuffed the occupants and immediately
searqhed the car withbut consent. Ther incident does not meet the automobile éxcéption ‘
becaﬁse the car‘was nbt mobile once the men were remo‘ved."The men did not»ha've dfugs
nor v;'eapc;ns on ‘;hem.

Notaﬁlyg | this instant case 1s diétinct from éur Supreme Court’s dgcision in
Weaver, whére the murder suspect’s Jeep smelled of bleach and had a wet intefior after
-tﬁe mqrder. Weaver, 374 S.C. 313, 649 S.E.2d 479. Thé ofﬁcérs had or';ly‘ tile uﬁreliable
information providéd by fhe recently -arrested drug dealer who was facing serious jail
~ time. Accordingly, Athe trial court erred in refusing to supbress the evidence sgized by law
enforcement. R. 159 1. 2 — 160, 1. 3; See Wong Suﬁ, 371 U.S. at 484; see also Woodruff,
.3'44 S.C. 537, 549, 544 S.E.2d 290, 296-97, n; 1 (citing Brown, 460 U.S. 7307 748 ‘(1981»3‘ o

(Stevens, J., concurring).
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ARGUMENT
3

The trial court erred in admitting the scale with residue cocaine found in the vehicle

-and the drugs found in the polic-e car when no chain of custody existed for the scale, and the

chain of custody for the drugs in the police car was insufficient.

“[Our Supreme] Court has loﬂg held that a party offering into evidence
fungible items such as drugs or bloed samplés fnust establish a complete chain of custody
as far as practicable.” State v. Sweet,‘374 S.C. 1‘, 6, 647 S.E.2d 202, 205 (5007); see
also Benton v. Pellum, 232 S.C. 26, 33, 100 S.E.2d 534, 537 (1957) (stating “it is |
generalfy held that the party offering sﬁch spegifnen is required to establish, af least as far
as practicable, a cgmplete'ehain of evideﬁcc”). “Where the substance’ analyze.d’ has
passed through several hands the evidence 'must‘ not leave it to conjecture as to who had it
and wiiat was dohe with it between thé.tek"ing and the~ané11'ysis.ff ,'Benton,. 232 S.C. at 33 .

34, 1‘0.0 S.E.2d at 537 (citation omitted). “Testimony froin-each custodian of fﬁngible -

: e:/idence however, is not a prereqﬁiSife to establishing aAAChain of éustody sufﬁcient for
' adm1551b111ty ”? Sweet 374 S.C. at 7 647 S.E.2d at 206 (cmng State v. T aylor 360 S.C.
18, 27, 598 S.E.2d 735 739 (Ct. App 2004).

Furthermore, [w]here other ev1dence establishes the 1deﬁt1ty of those who have
hendled the evidence and reasonably demonstrates -the manner of handling of the
-‘evidence, our courts have been willing to fill gaps 'in the chain of custody Vdue to an
absent Witness.” Id.  “Proof of chain of custody need not negate all possibility of
tarﬁpering SO long' as thevehéin of pésseseion ‘is complete.” State v. Carter, 344 S.C. 419,

424, 544 S.E.2d 835, 837 (2001). “In applying this rule, we have found evidence -
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inadmissible only where there is a missing link iﬁ the cﬁain of possession because the -
idenﬁ'ly of those who handled the [substqnée] was not established at least as far as
practicable.” Id.(emphasis added).

Courts haye abémdoned inflexible rules regarding the chain of custody and the
admissibility of evidence in favor of a rule granting discretion to the trial courts. See
State v. Hatc.her, 392 S.C. 86, 94-95, 708 S.E.2d 750, 754-55 (2011) (citing United States h
v. De Larosa, 450 F.2d 1057, 1068 (3rd Cir. 1971)). "‘The trial judge's exercise of
discretion must be reviewed in the light of the following factors: . . .. the'ﬁature of the
article, the circumstances surrounding the preservafion and custody of it, and .the
likelihood of intermeddlers tampering with it.” Id. (interr_lal quotation mafks and citation
émitted). “If upon the consideration of such factors the trial judge is satisfied that in
- reasonable probability the article has not been changed in important fespects, he may
permit its introduction in evidence.” Hatcher, 392 S.C. at 494-95,V 708 S.E.Zﬁ'at 754-55
(quoting Gallégo v. Unitea" States, 276 F.2d 914, 917 (9th Cir. 1960).' ‘Accordingly, 6ur
Supreme Court held, “The- State need not establish the identity of every pefson handlihg
_fungible items in all circumstances; rather, the ‘standard-is whether, in the: discretion of
the trial judge, the State has established the chain of custody as. far as pracﬁ.cable. This
determination will necessarily depend on thé ﬁnique factual circumstances of eac;h case.”
Hatcher, 392 S.C. at 95, 708 S.E.2d at 755.

In Pope’s case, the “unique factual circumstances” of this case establish that a
sufficient chain of custody did not exist. Our Supreme Coﬁrt has noted, “[T]he mere fact
that evidence is sealgd upon presentation for testing does not, in itself, establish a sufficient

chain of custody.” Hatcher, 392 S.C. at 94-95, 708 S.E.2d at 754-55.
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The scales had not been in a secured evidence bag and one of its batteries was missing
when it was retrieved—rnot when it was placed in the drawer. The scales were kepf ina
drawer with other scales in a vault, and the original bag in which the scales were -
contained was broken. R. 36,11. 1 —-R. 38,1l. 11.
As to the crack cécaine, the ofﬁcérs providea false information on the
accompanying affidavit of the evidence bag. Therefore, the trial court erred in finding a
.sufficient chaih o'f.custody existed. R. 160, 1. 9-25; R. 390, 1. 24 — 391, 1. 19; See Carter,
344-S.C. at 424, 544 S.E.2d at 837 (“Proof of chain of cﬁstody need not negate all
possibility of .tampering so long as the chain of possession is coﬁplete.’?).
| State v. Glenn, 328 S.C. 300, 492 S.E.2d 393, 395 (1997), succinctly summarizes the -
chain-of—custédy law:

Because fungible items such as drugs or blood samples are
not readily identifiable and may be easily tampered with, the
party offering such items into evidence must establish a
chain-of-custody. as far as practicable. [Citations omitted.]
Where the analyzed substance is passed through several
hands, the evidence must not leave it to conjecture as to had it
and what was done with it between the taking an analysis.
However, the proof of chain-of-custody need not negate all
possibility of tampering, but instead must only establish a
complete chain of evidence.as far as practicable. [Citations
omittéd.] :

While the chaln of custody requ1rement 1s strict Where
- fungible evidence is involved, where the issue is the
admissibility of non-fungible evidence — that is evidence that
is unique and identifiable — the establishment of a strict chain
of custody is not required ... [i]f the offered item possesses
characteristics which are fairly "unique and readily
identifiable, and if the substance of which the item is
composed is relatively impervious to change, the trial court is
viewed as having broad discretion to admit nearly on the
basis of testimony that the item is the one in question’ and is
in a substantially unchanged condition. On the other hand, if
the offered evidence is of such a nature as not to be readily
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identifiable, or to be susceptible to alteration by tampering of
contamination, the’ sound exercise of the trial court’s
discretion may require a substantially more elaborate
foundation. A foundation of the latter sort will commonly
entail testimony tracing the “chain-of-custody” of the item
with sufficient completeness to render it reasonably probable
that the original item has neither been exchanged with
another nor been contaminated or tampered with. [Citations
and quotation marks omitted.]

See, also, State v. Freiburger, 366 S.C. 125, 620 S.E.2d 737.(2006).

24



CONCLUSION

Based on the foregoing reasons, the conviction and sentence should be reversed, and
the case remanded for a new trial with the evidence seized by law enforcement to be
suppressed.

Respectfully submitted,
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— LaNelle Cantey DuRant
Appellate Defender
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