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STATEMENT OF ISSUES ON APPEAL

Appellant Christopher Miller is entitled to a directed verdict on the charge of
criminal conspiracy where the State failed to prove any facts that would reasonably
support an agreement between himself and co-defendant Keri Pope or anyone else to
commit murder and where the evidence presented by the State merely raises a mere -
suspicion of Miller’s alleged guilt.

Where the Trial Court directed a verdict as to co-defendant Keri Pope on the
criminal conspiracy charge and the State did not prove that Appellant Christopher
Miller conspired with anyone else but Keri Pope to commit murder, Miller’s
conviction for criminal conspiracy must be set aside where the acquittal of the only

-other possible co-conspirator negates the possibility of an agreement which is an

essential element of the crime of conspiracy.




~ STATEMENT OF THE CASE

On August 12, 2009, Appellant Christopher Neal Miller was indicted by the ‘
Georgetown County Grand Jury on (1) one count of murder in the death of Joey Pope; and
~ (2) one count of criminal conspiracy. R.935. His co-defendant, Keri.Fore Pope, was also

indicted on (1) one count of murder; and (2) one count of criminal conspiracy. R. 2,1l 17-
19.
~ A trial was held before the Honorable Steven H John and a jury onJ uly 21-22 and
25-29, 2011. R 1; July 27, R. 285; July 28, R. 588; July 29 R. 837. | Miller and his: co-
defendant, Keri Pope, were tried together.  R. 2, 1l. 17-19. Millqr was represented by
Wesley Locklair. R.  1‘. Keri Pope was represented by John H. Hilliard, III; julia M. Bass;
and Keita C. Sakata. Id.  The State was represented by Assiétant Solicitor Scott R. "
Hixson. Id.
On fuly 28, 2011, Judge Johﬁ directéd a vgrdict for, Keri Popé for the crimes of
mufder and criminal conspiracy, ruling that despite her lies to the police departmcnt énd
inconsistencies in her statements; “submission to this jury as to the crimes of murder and |
criminal conspiracy would cause this jury tov speculate, would cause this jury to enge{ge in
decision making where the evidenée is sufficient only to raise a mere suspicion of guilf.”
July 28, R. 834,1. 5835, 1. 14.
-Judge John denied Miller’s directed verdict rﬁotion and‘ alloweél the case against him
for murder and criminal conspiracy to pfoceed. July 28, R. 834, 11. 1-4. |
On July 29, 2011, the jury returned a verdict of not guilty on the charge of murder
ﬂagainst Miller. July 29, R. 927, 11. 19-23. As to the charge of criminal conspiracy, the jury

found Miller guilty. July 29, R. 927,1. 24 - 928, 1. 3.




Judge John sentenced Miller to five years imprisonment, the maximum penalty
allowable by law for criminal conspiracy. July 29, R 934, 1. 2-12.

- Miller timely served and filed his Notice of Appeal on August 5, 2011,




STATEMENT OF FACTS
In the evening hours on. May 27, 2003 around 11:45 p.m., members of the
Georgetown, S.C. police debartment‘ and Georgetown County E.M.S. (reéponded to a call in
regard to a shooting at a home on Highmarket Street. R. 3, L. 21’— 4, 1. 16; 32, 11. 20-24; 42,
1. 8-11; 635, 11. 21-25; July 27, R. 392, 1. 21 — 393, 1. 2. The combiainant that dialed 911
| and stated that her husband had been shot -was Keri Pope. R. 42, 11.‘ 13-20; "59, H. 17-20. -
Joey Pope was found iﬁ his bed with gunshot wounds, and é deceased dog that also
éppeared to be shot was lying in the hallway. R. 12, 1l. 1; 13, 1l. 5-7, 17-18; 19, 1L 23-24;
Whén EMS arrived on the scene, an officer and Joey Pope’s wife, Keri Pope( -were
. performing C.P.R. on Joéy Pope. R.37,1.25-38,1.2. |
Joey Pope was takeﬁ to the hospital where he later died of his gunshot wounds. R

25,11.2-5; 26, 1. 18-21; 136, 1. 17— 137, 1. 6; July 27, R. 393, 11. 3-5.

Statement of Keri Pope
| On May 29, 2003, two days after Joey Pope’s murder, Keri Pope described the ‘
events that transpired on the day of her husband’s murder. July 27, R. 358, 1. 5-22. o |
Keri Pope said .that she picked up Jéey from his job at the Georgetown Count'y
‘Detention Center, where he had begun work approximgtely three weeks prior, a few minutés
 after 6:00 p.m. The two of them:then went to Wal-Mart and walkea éround a little bit.
They had arrived at the Wal-Mart around 6:15 to 6:30 pm They bought a ball for their |
t}‘ﬁrteen month old daughter and went to the Blockbuster located inside the.Wél-Mart. She
spoke with a friend of her who worked there, Tiffany Cooper, and Joey rented a game.
When they went into Wal-Mart, Keri asked Joey to put some monéy down on her layaway

for a bathing suit, and he said no.




Keri and Joey ieﬁ the store around 7:00 or 7:15 p.m., and she made Joey some
sandwiches. He ate the sandwiches and he began playing his video game while she
watéhed television in the kitchen.

Around 8:00>p.m., she stopped watching television. /Shortly after 8:00, she heard a
knock at the front door and there were two black males at the door, one named Germane
who she recognized from school. They were interested in looking at a truck that Joey had
out front for sale. Joey went outside to show the truck to the two men.

The two men left, and Joey and Keri went back inside the house. Joey told Keri he |
neededAto park his car inside the fence because the two men had asked him if he wanted to
bu}i a CD player, so he thought they might come back and steal fhe sfereo out of the car.

At that point, Keri said Joey went to bed. Keri finished cleaﬁing up, cooked pork
chops, and fed herself and the baby.

Keri wenf intd the bedroom to try to get Joey up, but he told her to get out of the
room.

Keri said she then received a telephone call from Joey’s cousin, Shane Prince,
around 9:35 p.m. or 9:40 p.m..Keri told Joey that Shane was on the telephone, -but Joey
waved her on and said to tell Shane to call back in thirty migutes. |

Shane called back around 10:20 p.m., and Joey talked to Shane for about a minute
and rolled over and went back to sleep.

At 10:30 p.m., Keri put the baby down to sleep and about ten minutes later around
10:40 p.m., she went to take the trash out.  She took the trash out the front door. When she ‘

walked out front, she saw Chris Miller and Nick Lambert riding by in a car. Chris yelled




something to her and she waved as they drove by. Keri walked back inside and sat down in
thé den and started playing the PlayStation. -

Keri thenl heard a khc;ck on.the side door. She thought it was going to be Chris'vand
Nick coming back to see her. Keri asked who was out at the door and no one answered.
She opened. thé door and stuck her face out, and when she did, she saw a black malé :
standing on 'the step. Keri said she was caught off guard because she thought it was going to
Be Chris.

There was another black male behind the first one. Keri‘said‘she had never seen
these two guys before. The two men’were not wearing a disguise of any sort.

Keri asked them what the two men what they wanted, .and they said they wanted fo
talk about the truck. -

- Keri said the men gskéd about J ;)ey, and she informed them that Joey was aslc_ep.
According to Keri,v “the guy said good, and he then reached in, in the ciéor, with his left hand
- and grabbed - - started pushin;g on the doér.” Keri tried to push back and said Her pit bull
was barking. ~ Keri said she never yelled, l;ut was concentrating on keeping the door closea'.

Keri said the one of the men pushed his ‘way inside énd grabbed the neéklace she-
had around her neck and pulled her back with that. He pushed her into the lhouse with fhe
necklace befo_ré it broke. Keri and the man went down thé hallway. She was not sure if the
man led her to Joey’s bedroc;m or if she had led him to Joey.

As soon as Keri walks into the doorway of the bedroom, she flips on the light and
yells, “Joey, get up.” She is screéming for Joey to get up, and Joey at that point wakes up
and kind of turns over with his hand up to block the light. Keri said the man then stepped

beside her and fired a shot into Joey’s stomach. The man fired a second shot into Joey’s -




stomach. The man then walked around the left side of the bed and shot Joey three more
times in the head.

Keri also heard a gun go off in the hallway, and so she looked and saw the other guy
shooting the dog out in the hallway.‘

When the men uvere done, they did not say a vuord to her and one man told the other
one, “corne on, we’ve got to go."’ .

At thatpoint Kerr rs offering then What money' she has sayrng take what you want -
bec.ause they thought the men were going to look through the rest of the house The two.
men, ‘however, nonchalantly walked strarght out the srde door i | |

Keri said she was confused at ﬁrst She did not know if she ran to J oey ﬁrst or to the
u telephone to dial §11 | She started to d1a1 911, but then decrded to go-get a gun | out of the ‘
"kltchen closet She looked at the door to see 1f she. could see the two men but she never sarv
them.

| She then dialed 911 and either hung up or got disconnected, ran back into-the room ,
- where Joey was located,' found a cordless phone and drated_ 911. 911 calrled her back’ .
because she had hung up Law enforcemeht arrived shortly after that. . uly 27, R 3 6_1 , L. 4_- |
g.%ror L1 ) B .
| At subsequeht questlonmgs Kerr admltted that she and Chrrs Mlller had prevrously

| hadaphy51ca1 relatlonshrp July 28 R 752,11 5 18.

S_tat‘ement of Christopher Miller

* Miller stated on the day Joey Pope’s rnurder, he was at Chris Bonds® house with

| Nick Lambert on Duke Street. The three of them were there for a period of time. Officers -




from the Georgetown Pohce Department came down there to interview them about an
unrelated incident that had taken place.

.- Approximately thirty minutes after that interview, Chris and Nick left, traveled
down Duke Street, vtent to Highmarket Street, and traveled past the Pope house. At that
time, Chris observed Keri taking out the trash. Chris stuck his head out of the window and
hollered at her and then they went from there to his house.

A short time later Chris received a tetephohe call from Tabitha Hanna saying that
Joey had been shot, so Chris left to go to the hospital. Chri.s asserted that he did not go into

the Pope home that night. July 28, R. 610,1. 3611, 1. 14.

Testimony of James Deltoh Goude, Jr.

James Goude testified that he knew Joey and Keri Pope, as well as Christopher
- Miller. R.220,1.20 - 221, 1. 21. He also said that Joey Pope and Christopher Miller had a
close,'relationship ond that Chris was often at Joey’s house. R. 221, 1. .25‘— 222,1.6. James
Goude said on the night of May 27, 2003, he ate ata restaurant withr this wife, and after that,
around 9:30 or 9:45 p.m., they were going to stop by Joey’s house. Goude slowed down to
turn into Joey’s driveway, but they noticedlthat Chrié’ car was there and Goude’é wife said,
it’s late, let’s.just go home. Goude claimed he sztw Keri at the door with Chﬁs and
someone he thooght was Nick Lambert walking behind Chris. R.229,1L. 1-16. Goude
" maintained that Keri was ot the side door with her left arm holding the door, with Chris and
someohe he assqmed was Nick walking in the house even though he dtd not see Nick’s face..

- R. 230,11 11-13; 252,1.13 —253,-1. 3.
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Goude, however, had also provided a statement to the police that he had only seen
Chris’ car with'its headlights on at the Pope house and that he had not specifically seen

Chris walking into the Pope house. R.275,1.7-277,1. 11.

Testimony of Angel Goude

Angel Goude, the wife of James Goudg, and who also knew the Popes'and Chris
Miller, said that on the nighf of May 27, 2003 when she and James drové by the Pope house
after .eating dinner, she did not see Chris or anybody over at the Pope home, although her
~ husband had told her that Chris’ car was there. R. 279,1. 18 — 281, 1. 8; She also claimed
she overheard Chris at the hospital say something about how he was the one that found Joey
and called 911. R. 283, 1. 9-21. |

Testimony of Tabitha Hanna

Tabitha Hanna was a sixteen-year ola friend of Joe_:y andl Keri Pope. On May 27,
© 2003, she claimed she stopped by the Pope house> between 9:45 and 10:15 p.m., knocked on
the door, but since no one answered, she left.  She said that she dici not hear the dog
‘ bérking, even though when she had gone to the hoﬁsé before and knocked, the dog had
always barked. July 27, R. 474, 1. 6 _ 475, 1. 21. She initially insisted she found out at
10:30 p.m. that Joey had been shot but later changed her statement to the time she found as h
- 11:30 p.m. after being refreshed with a statement she made to law enforqeme;nt on June 13,
2003. July27,R. 476, 11. 8-15; 478, 1. 11 - 479, 1. 14. |

Tabitha also said she did not see Chris Miller’s car parked near the Pope’s home at
ansl point in-time that night and testified that Chris’ car was broken down in 2003. July 27,

R. 493, 11. 6-19.
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Tabitha said she called Chris with the news that Joey had been shot. July 27, R. -
477,11. 1-4.

Testimony of Tiffanv Cooper

Tiffany Cooper confirmed that on May 27, 2003, Keri and Joey came into the
Blockbuster where< she was working. She said Joey and Keri seemed a little distant, liké '
pérhaps thcy had gotten into an argument. July 27, R 500, 11. 8-24.

Tiffany testified that later in the evening, between 11:00 fandi 11:30 pm, Keri . .
telephoned her and séid that she and Joey had been in an argument. Tiffany as;erted that
Keri said Chris énd a féw dthe; people ﬁad been over af the house, but they had already left.
July 27, R. 501,1. 8 — 5'022 1 9. Kefi also aliegedly tol'd T.iffan}; that “she didn’t think it was
going to wprk any more.” July 27, R. 502;-1'1. 10-14. |

| Tiffany also said that Keri ilad told hé_r that sheand Chris Miller had had a physical
relationship before'. July 27, R. 500, 1l. 5-7. |

Tiffany also conﬁm_iéd ;[hat she Was aware that Keﬁ and Joey Pope had an abusive
relationship. July 27, R. 496, 1.23-499,1. 1. |

Testimony of Roger Darrell Banks

‘Roger Banks was é_llso knew Keri and Joey Pope, as well as Christopher Miller.
July 27, R. 562, 1 10 -563,1.10. His telstin.lony confirmed that Joey Pope was involved: in
various drug dealing activities. July 27, R. 568, 1. 8 — 573, 1. 8.

Testimony of Bruce Richardson

Bruce Richardson also testified at trial. He is currently serving an eighteen year |
sentence for first degree burglary. Richardson said he had the occasion to be in jail with

Christopher Miller at some point in time, and that he was approached by Chris Miller at the
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law library where Chris allegedly asked Richardson to help him with some legal research.
Chris allegedly said that he needed to research murder cases because he only shot and killed
a dog, and that he could not be guilty of murder.

Chris purportedly told Richardson that he was driven over to Joey Pope’s house by a
guy named Nick Lambert and that he was supposed to go in and shoot Joey Pope: When
Chris allegedly saw Joey lying in bed asleep, Chris could not shoét him. Chris purportedly
backed down, shots were fired, and as a result the dog charged him from the bed and so
Chris shot and killed the dog. July 27, R. 533, 1. 18 — 536, 1. 25. |

For his téstimony against Chris, Richardson admitted he had asked to be transferred -
to an institution closer to his home and was hopeful fdr a reduction in his sentence. July 27, |
R.535,11. 11-14; 539, 11. 5-25.

Testimony of Bruce Tavlor

Brucé Taylor, also currently incarcerated, said he had spoken with Chris Miller
about the charges pending against Miller, and that Miller apparently said the State did not

have any evidence and that no evidence was left behind. ~ July 28, R. 731, 1. 8 — 733, 1. 10.
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ARGUMENT
Appellant Christopher Miller is entitled to a directed verdict on the charge of '
criminal conspiracy for two separate reasons. First, the State failed to prove any fécts that
would reasonably support‘ an agreement between himself and Keri Pope or anyone else to
murder Joey Pope. The State’s evidence against Miller only raised a mere suspicion of his
guilt. Second, where thej Trial Court directed a verdict as to Keri Pope on the criminal
conspiracy charge and the State did not prove that Miller anspiréd with anyone else to

-commit murder, Miller’s conviction for criminal conspiracy must be set aside where rthe;

acquittaﬂ of the only other possible co-conspirator negates the possibility of an agreement.

Accordinély, the criminal éonspiracy conviction against Miller must be revérsed.

‘I. Appellant Christdpher Miller is entitled to a direcied’ verdict on the charge of ) |
criminal conspiracy where- the State failed to prove any facts that would
reasonably support an agreement between himself and co-defendant Keri Pope
or anyone else to. commit murder and where the evidence presented by the

State merely raises a mere suspicion of Miller’s alleged guilt.

On appeal from the denial of a directed verdict, the Court must view the evidence in

the light most favorable to the State. State v. Odems, 395 S.Cv.'582, 586, 720 S.E.2d 48, 56 }
(2011). The defendaﬁt is entitled to a direc;ted verdict §l'hen the State ‘fails to provide
evidence of the offense charged. Id. However, if there is any. direct or substantial
circumstantial evidence reasonably tending to prove the guilt of the accused, an appellate

court must find the case was properly submitted to the jury. State v. Pinckney, 339 S.C.

346, 349, 529 S.E.2d 526, 527 (2000). A circuit judge should grand a directed verdict

motion when the evidence raises merely a suspicion the accused is guilty. State v. Schrock, -

283 S.C. 129, 132,322 S.E.2d 450, 451-52 (1984).
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S.C. Code Ann. § 16-17-410 defines a conspiracy as “a combination between two or
 more persons for the purpose of accomplishing an unlawful object or lawful object by
unlawful means.” Proof of a cénspiraby is often nece-ssarily by circumstantial evidence

alone. State v. Miller, 223 S.C. 128, 133, 74 S.E.2d 582, 585 (1953). Nevertheless, “the

law calls for an objective, rather than subjective, test-in detemiining the existence of a

conspiracy.” State v. Crocker, 366 S.C. 394, 406, 621 S.E.2d 890, 897 (Ct. App. 2005).
‘The appellate courts, in viewing the sufficiency of the evidence to support a charge of
conspiracy, “must exercise caution to ensure the‘ proof is not obtained ‘by piling‘i.hferénce '

upon inference.”” State v. Gunn, 313 S.C. 124, 134, 437 S.E.2d 75, 81 (1993) (quoting

Direct Sales Co. v. U.S., 319 U.S. 703, 711 (1943)).

“The gravamen of the offense of conspiracy is the agreement, or combination.”

State v. Crawford, 362 S.C. 627, 637, 608 S.E.2d 886, 891 (Ct. App. 2005). The very

‘essence of a conspiracy is the agreement. State v. Buckmon, 347 S.C. 316, 323, 555 S.E.2d
402, 405 (2011).

For criminal conspirécy, it is not necessary to prove an overt: act. The gist of the
‘crime ié the ﬁnléwful,.combi'nation, and the Crimé is then corﬁplefe even‘if héthing further jis :
" done. Crawford, 362 S.C. at 637, 608 S.E.2d at 891. |

A formal or express agreement is not requiréd to prove criminal conspiracy. “A
tacit, mutual understanding, resultil_lg in the willful and intentional adoption of é common
design by fwo. Or more persons is ‘sufﬁcignt, Aprovide_:d the common purpose is to do an
unlawful act either as a means or an end.” Id. (internal citations ofnitted)..

Professor McAnich has explained: “The mere fact that two persons happened to be

doing the same thing at the same time does not compel the conclusion that there was a
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conspiracy.” William Shepard McAnich & W. Gaston Fairey, The Criminal Law of South

Carolina, 476 (4th ed. 2002).

This State’s Supreme Court approved the following explanation of conspiracy given

by the trial judge:

[S]uppose, Mr. Foreman, that you and the gentleman on your left would go
out in the streets of Orangeburg and commit an assault and battery on some
other person, that would be an unlawful act, but it would not be a conspiracy,
unless there was an agreement between you to do the act before doing it. It

~ is an agreement to do an unlawful act that is the gist of the whole matter.

State v. Ameker, 73 S.C. 330, 339, 53 S.E. 484, 487 (1906).

The guilty act of the conspiracy is the agreement, and that is what the State’s

~evidence must prove. Crawford, 362 S.C. at 641, 608 S.E.2d at 893.

In this case, the State presented no direct or substantial circumstantial evidence that -

Miller had any agreement between himself and Keri Pope or afly other person to commit the -

"~ murder of Joey Pope.

- Viewing the evidence in the light most favorable to the State, the only evidence

offered at trial against Miller was the fbllowing:

L.

That at some point in time he had a physical relationship with Keri Pope, although
the State presented no evidence as to how long this relationship may have lasted,
when it occurred, and whether it was still occurring at the time of Joey Pope’s death;

James Goude claimed he saw Miller walking into the Pope home with Keri ‘around
9:45 p.m. on May 27, 2003;

Tiffany Cooper testified she had a telephone conversation with Keri around 11:00
p.m. on the evening of May 27, 2003 in which Keri allegedly said Miller had left her
house; ’

Angel Goude thought she overheard Miller at the hospital saying that he found Joey
Pope and called 911;

The evidence indicated that two guns were used on May 27, 2003 — one to kill Joey
Pope and one to kill the dog;

16




6. Bruce Taylor claimed Miller told him the State had no evidence against him for the
murder of Joey Pope and no evidence was left behind; and :

7. Bruce Richardson contended that Miller told him that on the day in question, he was
** driven over to Joey Pope’s house by Nick Lambert and that Miller was supposed to
go in and shoot Joey Pope, but that he backed out and when shots were fired and the

dog charged him from the bed, Miller allegedly shot and killed the dog.

The above was the entirety of the evidence in the record as to Miller, and none of
this evidence establishes that Miller had any agreement with anyone to do an unlawful act.
The State is improperly trying to pile inference upon inference to obtain a guilty verdict
against Miller on criminal conspiracy.

- That Miller once had a physical relationship with Keri Pépe shows absolutely
nothing Witil respect to whether they had an agreement to commit murder. That Miller may "
have been at the Pope home on the night of May 27, 2003 also shows hothing, especially
where the evidence at trial established that he was good friends with the Popes and often at

_their house. R. 221, [.25-222,1. 6. That he and Keri Pope were together at the same place

: doe:s. not establish an agreement to commit murder. -' See State v. Larmand, 402 S.C. 184,

739 S.E.."Zd 898, 903 (Ct. Abp. 2013) (holding that ;vidence that the defendant and another

| méﬁ arrived at thé same pléuée together did not constitute evidence frorrAl‘whi‘ch the jury could

infer the defendant and thé other man had a cbmmon agreement and undérstanding to injure

the victim or point a ﬁrea@ at the .victim; therefore, ‘the trial court erred iﬁ denying the
defendant’s motion for directed verdict). -

Angel Goude’s beliéf that she may have overheard Miller at the hospital saying that

he found Joey Pope and called 911 is not evidence of any agreement between Miller and

anyone to commit murder. At most, this evidence perhaps points to whether Miller

17




murdered Joey Pope, but the jury has already rejected such é contention by finding Miller
not guilty of murder.

Whether two separate guns were used to kill Joey Pope and the dog also does not
point to any agreement between Chris Miller and anyone when there is no evidence linking
Miller to the guns used and where it is also comp}etely speculative that it was necessarily
two people that used the two guns. - One person could have shot both Joey Pope and the dog
with different guns. |

Bruce Taylor’s testimony that Miller said the State had no evidence agair_lst h1m and
that no evidence was left behind is also not e{zidence of some unlawful combinatioe between
Miller ahd another person. In fect, the iury found Miller not guilty of ﬁurder, supporting
Miller’s assertion that the State did not have any ev.idence against him. Even if Miller
claimed no evidence - was left behind and“ ajury thou;ght he meant he made sure no evidence
was leﬁ behind, such a statement still does not indicate that he conepired with someone else
to eommit'murder.

Bruce Richar\dson’s testimony likewise does not establish an unlawful combination
between Miller and anyone else fo commit frlurder in order to sustain a guilty verdict against
* Miller on the criminal conepiracy charge. Evenif Bruce’s testimony were believable, it only : |
shows that Nick Lambert dreve Miller over to the Pope home. That Nick Lémbert allegedl:y.
drove Miller'over to the Pope home does not indicate that Nick and Miller had any sort of '
agreement to commit the murder of Jeey Pope: Richardson’s testimony does not disclose
that Nick ever got out of the car or ever knew why Miller was going over to the Pope home. ,
Richardson’s testimony does not show that Miller and Nick had any sort of agreement for

purposes of criminal conspiracy.
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Richardson contends that Miller said he was supposed to go in énd shoot Joey Pope.
Again, this statement does not show that Miller had any agreement with anyone to murder -
Joey Pope. Perhaps the statement shows that Miller had some intent to go kill Pbpe on his -
own, but again that, if true, is only evidence of the murder charge of which the jury found
Miller not guilty. |

Richardson then testified that Miller backed out of | shooting Joey Pope and shot the
dog when it charged from the bed after shots were fired. Richardson’s testimony, again if
believable, may indicate that someone else must have fired shots at Joey Pope, but that is,
however, not evidence that Miller had any agreement with anyone td commit the murder of |
Joey Pope. Richardson’s testimony does .nof reveal who shot Joey Pope,.wh'ether that
person arrived with Miller, whether Miller knew someone else was going to be arriving to
shoot Joey Pope, or whether Miller even knew “who was shooting Joey Pope. Richardson;s
statement provides no information about this other shooter.

Richardson’s testimony provides nothing more than rank speculation that this other
shooter and Millgr had some agreement to kill Joey Pope. Someone that wanted Joey Pope
dead, perhaps because of J dey’s drug dealing activities or his stint as a conﬁdenti;cll
informant, could have walked in and shot Joey Pope éven if Miller was allegedly there at the
same time. It was not disputed that Joey Pope was involved in drug déaling activities and-
there were persons out there that may have wanted to seek retaliation against Joey Pope.
July 28, R. 663, 1. 7 — 664, 1; 667, 1. 10 — 678, 1. 9. As our State’s Supreme Court in
Ameker observed, if two people asséult another person at the same time, that is an unlawful

act but not a conspiracy where there is no agreement between the two assailants to do the act

prior to doing‘it. 73 S.C. at 339, 53 S.E. at 487.
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Having no direct or substantial circumstantial evidence against Miller, the State in its
closing argument to the jury heavily reiied upon the aHeged -acts of Keri Pope and-her‘ .
inconsistent statements in the State’s attempt to persuade the jury that Miller was guilty of
criminal conspiracy. The State stressed Keri’s abusive relationship with Joey Pope, that he
had threatened to kiu her. The State highlighted the fact thaf Keri thought she would receive
Joey’s $75,000.00 in life insurance benefits upon his death. The State relied upon Keri’s
statements that Miller was not at her .house the night of the murder. July 29, R. 845-896.

The State pointed out inconsistencies in Keri’s'story to law venforcement' ebout what
happened on the night her husband was killed. The State brought up Keri’s statement to law
enforcement that she felt like gunshot residue was all over her, but a ggnshot fesidue'test
came back negative. The State submitted to the jury that VKeri made that statement to law
enforcement because she knew she had fired the weapon that killed her husl;>arid and she did
not kno;«v what the results of the gunshot residue tests w01.11d1be so she' wanted to have a -
reason why the tests might come back poéitive. J uiy 29, R. 869.

| The State erﬁphasized that Joey Pope vwas not shot in the sfomach as Keri told law
enforcement. The State pointed out that even though keri sqid no pillmévAwas placed o.ver |
her husband’s head before He was shot, the evidence established that someone put a pillow
over Joey Pope’s head be‘fere that person ‘shot Jeey_ because during‘h‘is autopéy pillow
stufﬁﬁg was pulled from his gunshot woend to the heard. July 29, R. 880-893.

The State pointed out evidence thet a law enforcement ofﬁcer who speciélized in
tracking could not find any tracks of anyone going the direction that Keri said the attackers

left. July 29, R. 874-876.
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The State argued to the jury that Keri lied to law enforcement when she said she saw
her husband’s killers at Wal-Mart in the sock department in the days after the murder when
law enforcement could not find any evidence after viewing the Wal-Mart surveillance tapes
that Keri was at Wal-Mart on the day she said she was there. July 29, R. 878.

The State focused on Keri’s state of mind, including her diary entry from February

27,2002, written more than a year before Joey Pope was killed.  Keri apparently wrote: “I
can’t leave him, he’ll kill me. I’m really scared, he’s gotten out of control, I'm afraid he’ll ’
lose his temper and hurt her. I ruined my lilf_é and my daughter’s, I ruined everything, 1
really want to leave all the pain. . . . I fear for her [Keri’s dalighter] life now and really a lot’
after she’s born. She’s going to have enough problems, God bless, or God, I wish someone
‘would help me.” July 29, R. 894-895.

The entirety of the State’s closing argument to the jury focused on Keri Pope and
what she did or did not do and wﬁat motive she had to murder her husband, J oey Pope. July
29, R. 845-896. - The Trial Court, however, found that none of this evidence was sufficient
to submit the charges of murder and criminal conspiracy against Keri Pope to the jury:

As to the defendant Keri Fore Pope and the charges of murder and criminal

conspiracy, I find in this particular case in looking at the evidence in the light

most favorable to the State, that there’s certainly evidence that Ms. Pope

either misled or lied to the police department. That’s certalnly a reasonable

inference that can be garnered from the testimony. I’m not saying whether it

is or isn’t, but it’s certainly a reasonable inference from the testimony that

. she misled or lied to the police. I don’t think there’s any question about

that.

There’s inconsistencies in her statement. I don’t think thére’s any question _

about that. It’s even acknowledged. But be that as it may, I don’t think

there’s any question she made inconsistent statements over a period of time. -

The police believed that they eliminated other people that could have
committed the crime. :
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Looking at the evidence, the Court finds that a submission to this jury as to

the crimes of murder and criminal conspiracy would cause this jury to

speculate, would cause this jury to engage in decision making where the

evidence is sufficient only to raise a mere suspicion of guilt. That’s not

enough. She’s not on trial for lying to the police. She’s not on trial for

misleading the police in this investigation, but she is charged with the crimes

of murder and criminal conspiracy.

From the Court’s examination of the evidence, I find the State has absoluteiy

failed in its responsibility to produce evidence that a jury could use to find

her guilty of the crimes of murder and criminal conspiracy. They would be

engaging in pure speculation to do so. That is not proper. Therefore, the

motion of the defendant Keri Fore Pope for directed verdict as to the crimes

of murder and criminal conspiracy is hereby granted.
July 28, R. 834, 1. 5835, 1. 14.

The evidence the State had agaiﬁst Keri Pope only raised a mere suspicion of her
: ghilt and was insufficient for a jury to decide whether she was guilty of murder or criminal
conspiracy, but the State nevertheless focused almost exclusively on this purely speculative
evidence against Keri to obtain a conviction against Miller. for criminal conspiracy. The
evidence that is purely speculative against Keri is just as speculative against Miller.

The scant evidence the State has presented against Miller as to whether he combined
with another person to commit the murder of Joey Pope barely even raises a suspicion that
Miller was guilty of criminal conspiracy. The Trial Court should have granted Miller a_

directed verdict on the criminal conspiracy charge, just as it did for co-defendant Keri Pope,

where the evidence only raises a mere suspicion that Miller is guilty.
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II. Where the Trial Court directed a verdict-as to co-defendant Keri Pope on the

~ criminal conspiracy charge and the State did not prove that Appellant

.Christopher Miller conspired with anyone else but Keri Pope to commit

murder, Miller’s conviction for ¢riminal conspiracy must be set aside where the

- acquittal of the only other possible co-conspirator negates the possibility of an
agreement which is an essential element of the crime of conspiracy.

There must be at least two members of a conspiracy because it takes at least two

persons to enter into an agreement. State v. Crawford, 362 S.C. 627, 638, 608 S.E.2d 886,

892 (Ct. App. 2005). In this case, the State alleged that Miller conspired with co-defendant-
"Keri Pope, and only co-defendant Keri Pope, to commit the murder of Joey Pope. The

State argued to the jury in-its closing argument that “Christepher Miller [1s] guilty for

‘ consplrmg with Keri Pope to kill her husband.” July 29, R. 896, ll 12-14.

The State s entire closing argument to the j Jury focused on Mlller s conspiracy with g
Keri Pope to murder her husband Joey Pope The State begms its closing by telhng the jury
that Kerl was afrald of Joey Pope, that Joey had told Keri he “was gomg to cut her up and do :
what Johnny Edwards did to those boys.” July 29, R. .84'5, li. 13-15.  Keri, according to the
State, was looking for a way out and “she found one in Christopher Miller.” | July 29, R. '
845, 11. 15-22. | f
The State argued that Miller w1lhng1y participated m Keri’s plan to “take care of a . .
problem” on May 27, 2003. July 29, R. 845, 1. 24-18, 1. 3. |
The State insisted that “[Keri] and Chris were together, they were acting together _
-and they were assisting each other in the commission of the crime LD July 29, R, 851, 1L
20-23. | | :
The State told the jury they had to decide whether or not “Christopher Miller in

conjunction with Keri Pope committed this act.” July 29, R. 852, 1l. 15-16.
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The State claimed that Keri was the person who fired the weapon that killed her
husband. July 29, R. 869, IL. 7-13.

The State emphasized to the jury that a page from 'February 27,2002 in Keri’s diary
noted Keri’s fear of Joey and she begged in that diary: “God, I wish someone would help -
me.” July 29, R. 894,1.5-895,1. 1. The State then asserted to the jury that Keri Pope got
help, “she got help in the form of Chris Miller . . . . She_ found help, she conspired with Mr.
Miller, decided énough wés ’enough, héf frustrations prompted her toward an intentional
plan as Mr. Miller drove by, saw her, he stopped, came in the house, §ve, see him_ go iﬁ the
house, discuss it, the Ytime tabie is ;/ery vague.” July 29, R. 895, 11.'2-‘10.; o

~ The State has never contended thét Miller acted or combined with anyoﬁe other than
Keri Pope to commit murder. |

The Tfial Céurt, however, found that the Sfate “ébsolutely failed in its fesponsibility .
to produce evidence that a jury could use to find [Keri Pope] guilty of t-he crimes or ﬁurdef :
and crirhinal conspiracy,” observing that t_he. jury “would be engagirig in pure speculation tov
. do so0.” July 28, R 835, 11. 7-14.  The Trial Court directed a verdict in favor éf Keri Pope
as to the crimes.of mvurckier and criminal conspi{acy. Q Keri Pbpe was the only alleged
coconspirator of Miller. The State never pointéd to or presented evideﬁce of aﬁy 6ther

coconspirator.

“[T]he acquittal of a co-defendant negates the possibility of an agréement, which is

an essential element of the conspiracy charge.” State v. Abraham, 780 A.2d 223, 2‘30

(Conn. App. Ct. 2001).
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The Connecticut Appellate Court discussed the factual scenario where the State
alleges and presents evidence of only one coconspirator, but that coconspirator is acquitted
of the conspiracy in the same proceeding:

[I]t has traditionally been held that a single conspirator may not be convicted

in the same proceeding or prosecution in which all of the alleged

coconspirators are acquitted . . . . The apparent basis for the traditional rule is

the notion that the acquittal of all but one potential conspirator negates the

possibility of an agreement between the sole remaining defendant and one of

 those acquitted of the conspiracy and thereby denies, by definition, the
existence of any conspiracy at all.

The gravamen of the crime of conspiracy is the unlawful combination . . . .

Because the essence of the conspiracy is the mental confederation of two or
more persons, the crime is in every sense indivisible ‘

Further, this court and our Supreme Court have on several occasions stated

that the conviction of one defendant and the acquittal of the other in a joint

trial of two alleged coconsplrators constitutes a legal impossibility and

.cannot stand.

Id. at 231-32 (emphasis in original).

In the instant matter, the State prosecuted the case against both Miller and his co-
defendant, Keri Pope, jointly, as co-defendants and coconspirators of the murder of Joey.
Pope.  The State only charged one person as a coconspirator, Keri Pope, and did not
allege nor introduce evidence to establish that another person had engaged in a
conspiracy to commit the murder of Joey Pope with Miller on May 27, 2003.

During closing arguments, the solicitor detailed the evidence allegedly proving
that Miller and Keri Pope had conspired to murder and had murdered Joey Pope on May

27,2003. The State repeatedly emphasized during its closing that Keri Pope and Miller

had conspired together to murder her husband.
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Here, for Miller to have been legally convicted of conspiracy, there must be
another person who was a 'party to the conspiracy. Because the Trial Corurt.directed a
verdiét and acquitted Keri.Pope of the offense of criminal conspiracy, she may not be
considefed as a coconspirator.  The State failed to present any evidence to prove that -
anyone other than Keri Pope had allegedly conspired with Miller to commit the murder.
The record therefore lacks any evidence of separate acts or circumstances to support an -
agreement to conspire between Miller and anyoﬁe else. Acco‘rdingly, Miller’s conviction _
for criminal conspiracy to commit murder must be reversed as it constitutés a legal

impossibility.
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CONCLUSION

Based upon the foregoing aréuments, Appellant Christdpiler Millerrespectfu-lly :

requests that this Court reverse his conviction for criminal conspiracy under S.C. CODE
ANN. § 16-17-410 and issue an Order of Acquittal.

Respectfully submitted,

Carmen V. Ganjehsani
Appellate Defender

ATTORNEY FOR APPELLANT

This 4th day of December, 2013,
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