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' STATEMENT OF ISSUES ON APPEAL

Whether the Full Commission efred in assessing a fee against the Claimant for
making an “appeal without merit” when the Claimant had. reasonable ground for
- filing an appeal and when she is entitled to appeal the Commission’s decision.

- Whether the Full .Commission- erred in upholding the Hearing Commissioner’s
assessment of costs -against the Claimant for prosecuting her claim “without
- reasonable grounds” even though the Commissionér Ordered the Claimant to appear
at the-hearing, on his own motion, and ovér the Claimant’s objection. ' '



STATEMENT OF THE CASE

The case was heard on the merits on March 1, 2013. This hearing was set pursuant to

" the Commission’s. (jrder,' issued pursuant ,to.Regulation 67-601. ‘Absolutely Vno objec'tion'\yas C

lodged by the Claimant, on the record, to going forward on l\/larch 1,2012. (R. pp. 159, 160,
264 also 281, 307). | o
- At the ‘hearing, the" Claimant alleged that on October 12 2010, she suffered a
: compensable mental/mental injury- when her half- brother Dav1d Race, owner of Dolphin Cove_ -
Marlna, became angry with her when she interrupted a meeting‘Mr. Race was holding with )
*other employees, speciﬁcally l)ayid Ackerman, Tom Blocker, a.nd ‘Mike Sage. ‘She" indicated |

 that she politely asked'whohad been talking about her at the Marina and, unprovoked, in ‘

- response, Mr. Race jumiped up, yelled at her, ‘and shoved her down the hallvyay. Speciﬁcally, l. - |

he told her to get the fuck out of hlS ofﬁce that he would make her life: a 11V1ng hell, and that
‘she Would feel hke she had been kicked to the curb at the end of every day The Claimant
E alleges .that; while%he';yvas;vsay.mgathesethmgs, he shoved her three times, pushing her down the.

3 | hallway each time. As a result of this incident, .s'he alleges. that .she suffered a mental/méntal '
injury. - She also alleges that she.devveloped fecal incontinence, developed‘,a facial tic,' and

- _ aggravated her pre-existing: lupus and ﬁb_romyalgia. She requested medical treatment and
' temporary'total disability. (T'TD). She did not allege any type of. physical injury to her
shoulders or any otherbody part. | o |
In response, Defendants asserted ‘that‘.the Claimant was the aggressor in the incident.
Defendants called to_the stand every last one of the men present at the time of the Claimant’s
alleged accident, speciﬁcally David Race, David Ackerman, Tom Blocker, andeike Sage: As

outlined more thoroughly below, each gentleman testified consistently that, actually, the



Claimant barged into'the’. meeting and was shpﬁting and ye.lling, making wild staterﬁent's and-
accuéations. Eéch man testified that Mr. Racé asked thé Claimant to leave, but she would not
1¢ave and continued 'her"tirade. ~Each man further téstiﬁed that, as the Claimant ‘Would not
leavé, M;'Rgce placedvhis hapds on her shoulders and. guided her ouf of the o'fﬁce,\only to the
threshold of the doof, 'IAIOtI‘d(')WI_l the hallway.‘ Not one person corroborate;d the Claimant’s stbry
bf being shoved fhre'e times down the heﬂlway, told t(:) get the fuck out of the office, told thét
| . David Race would make her life a living hell, or told that she wopld feel iike she would be
kicked to the curb. |

After hearing the testimohy of tll'he' élaimarﬁt as weli as David Race, Da\}i;i Ackerméh,

" Tom Blocker, lalr'ld‘ Mi‘ke Sage, and reviewing tl;e_ ;ﬁedical evidence, the Heafing Comrﬁissibnéf ‘.
_‘fspeciﬁcallly and emphaticaily” four_l'd' that tllle Cléimant’s claim Wa.s novt' compenséblg. He -
: speciﬁéally ‘fo'unc;'l that jthe‘: ’Claimant was fhe_aggressor m the fncid_gnt .and- that David Race
'ihstmétéd the Claifnant 'numéroug-tifﬂ,cs to leave his office, which she ignored. He found fhét
the Claimant was loﬁci, 4scréar’ning., yellihg, and‘ making.accﬁsaﬁdns ‘évs'she.interruvpted‘ih,e
meeting._ He found fhat ‘Déwid‘vRace:placed his hénds on the VC‘IAai'mant’s shoulder to guide her
out ‘of thé ofﬁcé W1th 'é ;nild éfnount of force becéuse she'réfuéeci to leavé. He fo@d that the
circumstances of Qctdber 12, 2010 d.ic.l not constituté “Aunu'sﬁaler‘ extraordinafy circumsfancé‘s
“of émployment” as reqﬁi,rédl by § 41.—1-160_.‘,"'Hé found the Claimant’s, 'al'lelge_ltions to be so
fmbeiievable, so against the greater wéight of ‘fhe»‘évidenée, that he as.sessed vhearing'co.s_ts of

$1,014.86 to the Claimant. | |

The Cléimant then app‘e‘aled this decision, in its eﬁtirety, to the Appelléte Panel. .The
- Appellate Panel afﬁrrﬂed thé decision z)f the Singie Cofnmissionef to deny 'beneﬁtsl'; and

affirmed the Hearing Commis’sibnef’s assessment of $1,014.86 in hearing costs. Via a separate



Order, the Panel found that the Claimant’s appeal had no merit, and assessed another $250.00 ‘
fee against the Claimant “for bringing an appeal without merit before the Commission for
review and ;éheaﬁng.”

'Théblaimant then appealed to this Court.
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Iv.

ISSUES PRESENTED

" The Hearing Commissioner Properly Proceeded with a Hearing.

a. Any objection to 'going forward on March 1, 2012 was not
preserved for review. or was affirmativ.ely waived by the-Claimant.

b The Hearlng ‘Commissioner had jurisdiction to hear the clalm‘

pursuant to Regulatlon 67-601.

" The Hearing'Commlssmner and Appellate Panel Properly Found that the
~ Claimant’s Testimony is so Unworthy of Credence as to Make Her Entire.
Claim Frlvolous

a._ Claimant’s Testilneny
'b. Defense Witness Testimony
¢.. Argument

The 'Hearing Conlnxissioner Properly Assessed Hearing Costs.

‘The Appellate Panel Correctly Assessed a Fee of $250 Against the'.
-Claimant for Bringing an Appeal Without Merit. :

'Defendants Request the Clalmant be Assessed Costs on Appeal Pursuant
to.Rule 222 : :



ARGUMENTS/DISCUSSION

I. The Hearing Colnmissioner Properly Proceeded with a Hearing.

A. Any objection to going forward on March 1 2012 was not preserved_ '
for review or was affirmatively waived by the Claimant. :

~ Itis axiomatic-that an issue cannot be raised for the ﬁrst tirne on, appeal but must.
have been ra1sed to and ruled upon by the trial Judge to be preserved for appellate review.

Wilder Corp v. Wilke, 330 S.C. 71,497 S.E.2d 731 (SC 1998) Creech V. SC Wildlife

and Marme Resources Dep' t‘, 328 S.C. 24, 491 S.E.2d 571 (1997). Moreover, an objectlon

" must be sufficiently specific to inform the trial court of the point being urged by the obj ector.

- Broom v. Southeastern Highway | Contracting Co., 291 S.C. 93, 352 SE2d 302
“(Ct.App. 1986). | B

At no point did the Cla1mant object to going forward on March 1, 2012 on the record.
See ent1re hearmg transcrlpt (R pp 155- 307) Counsel for the Clalmant was spec1ﬁcally
V _ ‘asked “Are there any. obJectlons to APAs, Jur1sd1ct10n venue, or any other matter‘7” (R. p 5,
281). The response. was “No Your Henor.” Id. After the Commrss1oner outlined ‘the
g «Clairnant’s position on therecord - with no mention of any objection to goingvforward — the
-CommisSioner‘esked‘Aagain “Anything in additioh to 'that vtfith regardz to the .Claivmant"s
position' sir‘?” (R. p- 160 281). | The response was, again, “No, Your Honor.” ld. The
witness test1mony then. proceeded At the end of the hearing, eounsel for the Claimant was
| specifically asked, “Anything elseV” (R. p. 264, 304). The response was “No, sir.” Id.
[Absolutely no objectlon was lodged by the Claimant, on the record, to going forward on .
March 1, 2012; Thus, ahypobjection‘ to personal jurisdiction; notice; \;enue, or any
similar issue was not preserved for review, or the objection was affirmatively waived.

The only “jurisdictional issue” which cannot be waived is subject matter jurisdiction.



"Subject matter Jurisdiction is the power to hear and determine cases of the general class to

which the proceedings in question belong " Majors v. S.C. Sec. Comm'n, 373 S. C 153, 159,
644 S.E.2d 710, 713 (2007). "The _]U.I'lSCllCthIl of a court over the subject matter of a

proceedmg is determmed by the Constitution, the laws of the state, and is fundamental "

* Peterson v. Peterson 333 S.C. 538 547 510 S. E:2d 426, 431 (Ct.App. 1998) The General
' Assembly has vested the South. Carolma Workers Compensation Comm1ssron with exclusrve _

original jurisdiction over an‘employee?s work-related injuries. Poch v Bayshore Concrete '

Prods,, 386 S C. 13 686 S:E. 2d 689 (Ct. App 2009)

“The Workers Compensation Act prov1des the exclusrve remedy agalnst an employer :

for"an employee's work—related acc1dent or 1nJury;” ‘Posey v. Proper Mold. & Engineering, .

© 378 s.C. 10,.661 S.E.2d.395 (Ct..App. 2008) (citing Edens v. Bellini; 359 S.C. at 441, 597

| S E.2d at 867 and Fuller v. Blanchard, 358 S.C. 536 541 595 S.E. 2d 831 833 (2004) See

also Strickland V. Galloway, 348 S. C 644, 646 560 S E. 2d 448 449 (Ct App 2002) (“In “ -
E c1rcumstances in which the South Carolina Workers Compensatlon Act covers an ‘employee's |
work related ac01dent the Act prov1des the exclusrve remedy against the employer " )
At no pomt was subject matter Jurisdiction an issue. Via the Form 50, the Claimantj 2

‘ alleged that the Cla1mant and the employer'were SUbjeCt to the Workers’ Compensation Act i
and that the employer/employee relationship ex1sted (R p. 424) V1a the Defendants Form -
51, the Defendants agreed that the parties were ‘subject to the Workers Compensation Act |
" and that the Claimant was an employ'ee on the date of accident. (R. p 426). The Claimant :
testiﬁed' that she was an employee ,Of Dolphin Co've Marina at the time of her alleged inj'ury'.l :
tR. P l 63, 282). She testiﬁed that she suffered a mental injury occurring as part of her job at

Dolphin Cove Marina. (R. p. 166-67, .282-83)‘.  Thus, the Workers’ Compensationx ‘

- 10



Commission wes VeSted with exclusive original jurisdiction to adjudicate her elaim‘ for an
~ injury occurring at work. As subject matter jurisdiction was present, and any objection to.
any' .ot_her type of jurisdiction was waived, the Commissioner clearIy had the author'ity}t‘o
.proceed with a meritslheering. | | | )

B. The Hearmg Commissioner had Jurlsdlctlon to hear the clalm ,
pursuant to Regulatlon 67-601 ‘ -

"~ Regulation .67—601 provides that “The Commission may, on its own motion, ord’er.é -

heari'ng”‘ once “a eenﬂiet » arises."’. . It : cannet reasonably be argued that in a denied
mentdl/mentat claim that no eonﬂict had arisen. The plveadings themselves are ev'idence of a
' ,eonﬂtct, as the Cilaimant alleges an entitlement to beneﬁts. under the Act, and the Defendents
.deny both_ the Clarmant’s entitleme‘nt td‘ beneﬁts and .a‘lso the 'facts-élleged by the Claiment'.' ..
';'(R pp 424 426). The Clalmant alleged that she was. 1nJured when she was phys1callyl
* assaulted by her employer and the Defendants denled the C1a1mant suffered a compensable

o injury. (R. pp. 424, 426). Therel can beeno‘credible argument that. no conﬂict existed.
~ IL The Heuring '.Cornmissioner \and Appellate Panel- .Il’roperly F ound 'that. the
Claimant’s Testlmony is so Unworthy of Credence as to Make Her Entire Claim

- Frivolous. ‘

. ;‘Mental/mental” injuries are 'cdmpensableunder workers’ cempensetion law if catused by

.unusual or extraordinary»cdnditions of employment. Getsim_fgr v. Owens-Corning Fiberglas -

C rp 335 S.C. 77, 515 S.E. 2d 104 (S.C. App. 1999) In Shealv v. Aiken County, the South

Carohna Supreme Court deﬁned the ‘unusual or extraordmary conditions i in employment as
conditions extraordinary to the partlcular job in which the injury occurs, and not employment -

in general. 341 S.C. 448, 535 S.E.2d 438 (S.C. 2000).

11



“A. Claimant’sTeStimony
- On the morning of the alleged accrdent the Clarmant began textmg Portia, a new

': ‘bartender, about the work schedule (R. p. 188, 288) Then accordlng to the Clarmant Davrd“
Race approached her'and accused her of causing “hate .and discontent” in the restaurant. R.p.
190, .288).' l)av_id Race then went into a,imeeting with David Ackerrnan, Tom Blocker, ‘an,d
Mike':Sage. (R. p. 190 288). The Claimant went to the meeting and, according‘to; the .
Claimant, polltely asked Davrd Ackennan if he said that she was causrng hate and drscontent
X (R p-. 190 191, 288- 289) When he sa1d no, the Claimant asked another employee Anme who
. vsard no, and the Clarmant returned to the meetrng. Id. At that pornt accordrng to the Clarmant .‘
,Vshe simply asked who sard that she was causrng hate and drscontent ‘when, unprovoked Dav1d

" Race Jumped up, shovrng, yellmg, and cursrng at her (R p. 191-92, 289) She clarmed that
- David Race “shoved me three t1mes Boom, boom, boom ”? (R p. 192 289) She clarmed that -
Davrd Race yelled at her whlle shovrng her and told her to “get the fuck out of [h1s] ofﬁce

".(R p. 191 289) She clarmed that Dav1d Race also sa1d that he was gorng to “make [her] llfe ,v

such a living hell each and every day that [the Claimant Was] gorng to feel hke you ve been -

kicked to the ‘curb at the end of the day.” (Rop. 192, 289) She then left work and went to the

o police statlon to ﬁle a police report. (R pp- 192 93, 289)

As a result of this encounter, the Claimant alleges that she suffered numerous physical
© ailments, including an inablllty to control her howels, rectal spasms, a facial"tic, aggravation to
her pre-existing fibromyalgia and lupus, and depression and anxiety.' (R. pp. 167-70, 283).
‘ She testified that she cried l“for days on end” and'was “inconsolable.” (R. p- 16’.7,-283).
B. Defense Witness Testimony | |

David Race was the first witness to testify.” Mr. Race explained that David Ackerman

12



- was resigning from the Marina “due to Diane’s interference” and that the new bartender had
also complained about the Claimant.’.s interference with the Marina restaurant. (R. pp.‘235‘-37,
| 300). Mr. ‘R'ace testiﬁed ‘that he instructed the\Claimant'to not involve herself with the
restaurant any more, thenirnrnediately went into the meeting in question. .(R. p- 238,.300).
Mr. Race then testified that the Claimant began hollering,,asserting that Mr. Race was a liar, |
and was making “wild .statements and accusations.” .(RA pp. 238-39, 3700-01) | Mr Race
| testlﬁed that he 1nstructed the Claimant to leave’ and she refused SO he physwally pushed her
out the door, one time. (R pp 233 34 299) Mr Race testified that he did not have a security .

guard at the Marlna so he felt it hlS responsrblhty to remove someone who -comes into hrs.

‘ . office uninvited and refuses to leave (R p. 235 300).

David Ackerman was next to testify ‘He testlﬁed that the Claimant caused “constant

o drarnla’;.and thatshe would “start problems where there didn’t need to be problems ? (R p .
| 244, 302) Mr Ackerrnan conﬁrmed the testlmony of Davrd Race with regard to the 1nc1dent L
on. October’ 12. (R. pp. 245-46, 3,02)' In short, he testified that the Clarmant was yelling about't:'

,ASOrneone, talking about her tclaiming that she was starting tr'ouble), that Mr.‘l{ace asl<ed»her to-

leave several times, and that the Claimant refus,ed Id Mr.. Ackerman did not specrﬁcally

| ,_recall whether Mr. Race pushed the Claimant or whether she left on her own, but “certarnly the
encounter did not involVe any type of distance” traveled. (R.p.247,303).

) Tom.Blocker testified next. Mr. Blocker again conﬁrmed that the Clairnant_ entered’.
| the meeting, “created a scene,” and “disrupted the meeting.” (R. p. 253, 304). Mr Blocker
~also conﬁrmed_ that the Claimant was yelling about someone saying that she was “causing hate
and discontent” in the festaurant. Mr. Blocker corifirmed that Mr. Race told her several times

to leave but she refused. Then, Mr. Race went by the door and pushed her by the shoulders

.13



| . with both hands, but only- until she was outside the.door. (R. pp. 253-54, 304). |
Mike Sage 'was the last person to testify. .He also confirmed that the Claimant entered
the meeting to find out * why everybody was saying that she was causmg hate and d1scontent
up in the restaurant 7 (R. p. 259 306) Mr: Sage testlﬁed that the Cla1mant would not leave ‘
‘ and that Dav1d Race told her three times to leave, but she refused. He testlﬁed Mr. Race then ‘ -‘
| 'pushed her by the shoulders out the door, maybe twice, but he was not sure. (R. p. 261, 306).
Mr. Race was clear that she was pushed “just enough to get her out the door.” (R p. 262, 306)
C..i ' Argument - | |
: The Cla1mant clalms that what did the most damage to her psyche was “being shoved”
and David Race saymg that he ‘would make her lllfe a living hell and that [she] would feel l1ke e

[she] had ‘been klcked to the curb each day ”? (R p. 202, 291) However not one w1tness

[

supported her cla1m that anv of these thmgs happened As outllned above, each and every
w1tness to the event testlﬁed that the Claimant started the altercat1on by mterruptmg the
' meetmg, yelling, and refusmg to,leave. 'Each and every wltness then conﬁrmed that David
‘Race simply pushed her outside the door when she refused to leave and that he did not shove
- her three times down the hallway Not one of the w1tnesses corroborated her story of bemg
' _ told that David Race told her ¢ get the fuck out of h1s ofﬁce or that he would “make her life a
- hvmg hell” ot that she would feel like she had “been k1cked to the curb ”
- Itis axiomatic that
the final determination of witness credibility and the weight to be accorded evidence is
_ reserved to the Appellate Panel. Shealy v. Aiken County, 341 S.C. 448, 535 S.E.2d 438
(2000); Frame [v. Resort Servrces Inc.], 357 S.C. at 528, 593 S.E.2d at 495. The
possibility of drawing two inconsistent conclusions from the evidence does not prevent
an’ administrative agency's findings from - being supported by substantial evidence.
Sharpe v. Case Produce, Inc., 336 S.C. 154, 519 S.E.2d 102 (1999); Smith v. NCCI

-Inc., 369 S.C. 236, 631 S.E.2d 268 (Ct.App.2006); DuRant v. S.C. Dept. of Health &
Envtl. Control, 361 S.C. 416, 604 S.E.2d 704 (Ct.App.2004). Where there are conflicts

14



in the .evidence over a factual issue, the findings of the Appellate Panel are conclusive.
Brown v. Greenwood Mills, Inc., 366 S.C. 379, 622 S.E.2d 546 (Ct.App.2005);
Etheredge v. Monsanto Co., 349 S.C. 451, 562 S.E.2d 679 (Ct.App.2002).

Hall V. Un1ted Rentals, 371 S.C. 69,.636 S.E.2d 876 (Ct App 2006)

.The Appellate Panel was absolutely correct in the dec1sron to give greater we1ght to the’
testimony of David Race, David Ackerman, Tom Blocker, and Mike Sage. The Appellate
Panel is vested yvith the duty“to. ﬁnally -deterrnine Witness credibility. d. - Within that
.-discretion, the Panel fo‘und.that the testimony of Da'vid‘Rlace, Tom Blocker, David Ackerman',.
and Mike .Sage yvere entitled to great weight. Finding of Fact #17, 24 25, ‘26 27' 31 (R. pp.
348-51). These ﬁndlngs are supported by substantial ev1dence not the least of which is the
fact that each gentleman’s testlmony ‘was- generally consistent w1th each of the other men.
Notably, the issues presented to thls Court are s1mply whether the Claimant should. _
" have been assessed hearing costs and appeal costs The underlying factual 1ssues were: not

briefed by the Claimant and are, thus abandoned Flrst Savmgs Bank V. McLean 314 S.C.

361, 444 SE.2d 513 (S.C. 1994). Thus, it is the law of the case that the Claimant |
interrupted a business lneeting ‘t'o which she was not invited. - Flndmg of Fact #12 (R p.’
,347) She was loud screammg, yellmg, and making accusations Fmdmg of Fact #13 (R. | |
p- 348) She was mstructed numerous times by her supervnsor, the owner of the Marma,
..'Dawd Race, to leave, but she ignored this directive: IFmding of Fact #14 R. p. 348).. '
' Because she would not leave, David Race placed his hands on her shoulders, with a mild
| amount of force, in order to. guide her out of the ,ofi;ice.> Finding of Fact #15, 16 (R. p.
- 348). Sirnilarly,_it is also the law of the case that the Claimant’s recitation of events is not

true.

15



Based on this altercati_on, the Claimant alleges that she cried for days, was inconsolable,'
, lost control of her bowels developed a faclal ticl and aggravated a number of pre-existing "
conditions. (R. pp. 167- 170 283). Defendants asserted that these alleged phys1cal problems
similar to her untrue test1mony regarding the meetmg she mterrupted were- utterly non-credrble 3
and unworthy of credence. B | |
' Under these,c.ircumstances, the I‘-Iearing Cornmissioner was well w1th1n his authority to
ﬁnd. the Claimant’s claim} ﬁivolous and- assess hearing costs. The Claimant then.had'the_;
audacity to apneal the 'ent’ire "'claim, despite the 0verwhelmlng" -e'vidence .against her. The
,.Claimant‘ did not only appeal the ass‘essment‘.of :hearing costs, but .the entlre Inclaim. lhe'
" 'Appellate Panel agreed that there was no-factual or legal basis for the Clai‘mant’s continued ;
. pursurt of her c]arm and assessed costs wh1ch the Panel is- perrmtted to do by S.C. Code Ann §
" '42 17- 50 and Regulatron 67 703 | |
| L The Hearing Commlssioner P'roperly Assessed Hearingv Costs.
‘;lf,the éommission'o.r any court before whom any proceedings' are b'rought";under thls :
' l1tle shall determme that such proceedmgs have been brought Without reasonable grounds, |
‘ 1t may assess the whole cost of the proceedmgs upon-the party who has brought them.”: SC '
Workers Compensat1on Law Ann §42 1-80. |
In th1s case; the Hearmg Commrssroner .felt that the proceedmgs were brought :
without reasonable grou_nds. ‘After hearmg.the ev1dence, the Comm1ss1oner found that he
was “at an utter loss to understand why thls claim was ever filed” and assessed hearing costs.
: The .”Claimant.alleges that the hearlng costs should not be assessed because she did
not request the hearing. . However, the Claimant has always taken the povsltion that‘ this case

- was compensable and that she was going‘ to pursue it. See the March 26, 2012
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Admintstrative Order. (R. pp. 308-313). Indeed, the Claimant did not even object on the
record to tht: hearing going forward. (R. p. 160, 281). Thus, any allegation that the Ctéimant '
is somehow exempt from § 42-1-80 based on the fact that she didn’t want to go forward at,
.the AMar‘c.h- 1, 2012 hearing is,. at best, not presérvt:d ft)r review and, at .\ztlofst, afﬁﬁnativelyl. )
disputed by thé Re‘cotd. | |
It s the fact ttlat she pursuect t_his outrageous’ claim, deépite the .overvyhelming
" .evidence disputthg het clatimsv, that Acztus'e_d the Ct;rttmisSiOnér to assess hearing costs. Indéetl,
‘cbnsiderilrtg tltat tht: Con'lmi's’,sic")n‘er clearly believéd the Claimant’s szorn testim-ony '\.Jvas
Auntrl'lt‘hﬁi'l, it v;/as within his discretion tt) refer hér' to thé'Attorn‘ey‘ General’s olfﬁc'e‘_"fo..r v
E investigétion' into’ insurance'-fratud 'antt/ot perjuty. Assessrlne_;ntlolf Itéaring costs 1s ing‘)t the
most séve’rp p~enalt‘y‘tol wlili.ch.-the‘ C.laimar‘lt-iwas‘exposed. : H
o Y'At‘rAlo poitlt.tl.as.. the Cl‘aimant alleged that, it ‘.‘she were gilv,en"’m(-)r'é ti‘rvne she wottldr“
hetve 'ob’ta.ined additio:nal, supplortirvlg. ‘:eVidéthC . for her ciaim! wh1ch Wc;uld pl’v‘OVi‘cvle a
| legitimate .basis for het to-héve Euts'ued thié ciajm. Shé, ha.s‘ ttém(;nstréted no‘ prej-u'dice .in
' going forward on- that day,.M'arch 1; as 6pla‘osedvto 'any other day. Shé has alleged.no
: evictent:e that would ‘b.el differght énd no avenuvelof qross-exafnirtétion tttat, had she beetl
given more time, would "have given credent:e_.to .he‘r c.lval'im. Thtls, whethet the Cohtmissiort
 waited until thc. Clafﬁant requestéd a hearing, or'sét a heéring on it$ otzvn Mption, the
evidence submitted b)& thé Claimant would be thé'same, and it wt‘)uld utterly fail to supﬁort
any .type of award. Thus, the Commissioner was correct in his dectision to assess héaring

costs..
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'IV.  The Appellate Panel Correctly - Assessed a Fee of $250 Agamst the
Claimant for Bringmg an Appeal Without Merit

'S.C. Code § 42 17- 50 and Regulation 67 703 spec1ﬁcally authorize the Appellate
Panel to assess a $250 fee _when “it has determmed that an appeal has been brought without
'merit."’ In this Caser, the ConirniSSioner so foun_d and assessed a corresponding penalty,..

The support' for that 'pe‘nalty comes, at least in part, from the Clairnant’s argurnents to
| the Appellate Panel that the Commissioner does not have authority under 'Regulation 67-,"601 ‘
to order a hearing. (R p- 440-’4l).:" lhe Regulation states simply:" “The Commission .m.ay‘, on

"its"own‘ motion, order a hearing.” When asked what about this Regulation does not grant the

Commissioner the right to request a hearing,.Counsel ansWered “I'don’t know the answer to ~ ©

that.” (R. p 44 l) When pressed Counsel stated that he has consulted \ivith other |
‘practltioners in the ﬁeld people who do Workers’ Comp ‘appeals and I’Ve been adV1sed that
the regulation is lnever used i 1n the context of a denied claim.”. ,(R" p. 442),. When asked for -
the authority for that understandmg, no caselaw was c1ted

However Defendants Respondents brief cites Richey V. Dickinson 359 S.C: 609

598 S.E.2d 307 (2004) which holds that the “respon51b111ty to request a hearing followmg a
rForm 50 filing rests ot only on. the Clalmant but also on the responding parties and the
Comm1ss1on.” In thlSl case,a Form SO'was ﬁled.on July 418, 20ll hut was withdrawn on
September 7, 2011. No action was then,’taken.for months."tqursuant'to _Rm, the o
responsibility to vrequest a 'hearing lies_‘ ‘with all parties,' including the Commission.
Defendants .assert that the Clairnant’s‘_l,conclusory assertion. that .-the Cornmislsion.'does not
have the authority to order’ a hearing — which is in direct conflict with both the plain meaning -

of the regulation and relevant caselaw — triggered the assessment of appeal costs. Defendants
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| éssert appeal costs should be affirmed.

- Support .for the ‘assessment ovf a $250 fee also lies with the merits of fhe underlying
~ case, thoroughly brjefed herein. There is simply no merit to the Claimant’s claim? yet shel
contiﬁues to e>l<pend judicial reéources,byi appealing this matter. Defendants request this’

| ‘ Court affirm the assessment of $250 by the _App,ellate Panel. -

" V.- Defendants Request the Clairﬁant be Assessed. Costs on Appeal Pursuant
to Rule 222, SCACR. " - '

Should this Court affirm the decision of the Appg:llate Panel to assess hearing costs in
the amount of $1‘,01,4.86 a'n‘d./ovr the Appellate Panel’s _asseSsmént of a $250 fee, _Defend'ants |
rcqu’eét théf this Court tax the Claimant with costs and/or fees as permitted by Rule 222,

SCACR.
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 CONCLUSION
For the reasons stated above, the Defendants respectfully request that this Court .

. affirm both of the J anuar_y‘Sl, 2013 Decisions and Orders of the Appellate Panel.

< Respectfully submitted,

- WILLSON JONES CARTER & BAXLEY, P.A.

Lyrvmley‘D. I‘@oss, Esquire . - _
421 Wando Park Boulevard, Suite 100

- Mount Pleasant, SC 29464 .
Attorneys for Defendants

S Déte‘: November 4, 2013
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