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I The trial Judge did not abuse her broad d1scret10n by failing to - .

dismiss: Appellant’s murder indictment based on an alleged «
'violation of Appellant’s speedy trial rights because the -
approx1mately forty-four-month span of time between the end of -
Appellant s successful appeal of his earlier convictions and
Appellant s subsequent retrial for his sixteen-year-old victim’s,
murder was not excessively or unreasonably lengthy, was only
partially attributable to the State, did not result from any
intentional willfulness or unreasonable neglect on the part of the

+ State, and did not cause any meanlngful prejudice to Appellant

who was serving a life sentence for crimes he committed in

\.
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I1. The trial Judge correctly found Appellant s issue related toa

claimed violation of the Interstate Agreement on Detainers Act

~ could not properly be re11t1gated prior to his most- recent trial

‘because the South Carolina Supreme Court had already addressed
that particular issue in an earlier appeal and bindingly determined

no. v1olat10n occurred. However even if the issue could have been

addressed again prior to the retrial, no violation of the Interstate

Lot
. '(
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STATEMENT OF ISSUES ON APPEAL SR
L

The trial judge did not abuse her broad discretion by fallmg to drsmrss Appellant s
murder indictment based on an alleged violation of Appellant’s speedy trial rights because the
approximately forty-four- month span of time between the end of Appellant’s successful appeal
of his earlier convictions and Appellant’s subsequent retrial for his sixteen-year-old victim’s
murder was not excessively ot unreasonably lengthy, was only partially attributable to the State,
did not result from any intentional willfulness or unreasonable neglect on the part of the State,
and did not cause any meaningful prejudice to Appellant, who was serving a life sentence for
crimes he commltted in Georg1a during the t1me period leadmg up to his most recent frial.
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. The trial Judge correctly found Appellant s‘issue related to a claimed violation of the

Interstate Agreement on Detainers Act could not properly be relltrgated prior to his most-recent

trial because the South Carolina Supreme Court had already addressed that partrcular issue in an—
earlierappeal and bmdmgly determined no violation-occurred. However, even if the issue could

have been addressed again prior to the retrial, no violation of the Interstate Agreement on

o Detamers Act occurred based on the spe01ﬁc facts and circumstances of Appellant s case.-

I
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'STATEMENT OF THE CASE .
In January of 2002, Appellant Steven Louis Barnes was arrested following a multi-state-

investigation into a brutal series of events that began in Georgia and ended in South Carolina ‘
- , J -

~ with the execution of a sixteen-year-old boy in a clearing in the woods. Subsequent to hlS arrest ~

~

Appellant was tried for and conv1cted of murder and kldnappmg durmg a capital ]ury trial

conducted in November Of 2010 in the Edgeﬁeld County Court of General Sessions, was

sentenced to death, and successfully appealed his convictions. At the conclusion of the lengthy

D TI . . 4 [

~ " appellate process stemming from Appellant’s first trial, the solicitor‘ withdrew the death penalty '

notice and served timely notice on Appel'lant indicating the State would seek a sentence of life
i

w1thout parole upon conv1ct1on pursuant to Section 17-25- 45 of the South Carolma Code of

Laws On October 4, 2017 the Edgeﬁeld County Grand Jury re- -indicted Appellant for murder

On October 9,2017, a jury trial was commenced on the murder charge in the Edgeﬁeld County

Court of General Sessmns w1th the Honorable Diane Schafer Goodstem circuit court judge,

pre51dmg A‘Z the conclusmn of the ﬁve day trial, the j Jury conv1cted Appellant as indicted.

Followmg the verdict the trial Judge sentenced Appellant to the statutorlly mandated sentence of

‘ lifefwithout parole. Appellant then timely filed a notice of appeal.f
. a A o o / L

A"
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STATEMENT OF FACTS

On or ar0und Labor Day in'September of 2001 the sixteen-year-old victim, Samuel

7

Sturrup (“Vlctlm”) returned to the Augusta Georgla home he shared w1th h1s mother Shlrley
Sturrup, in the company of an older acquamtance named Wllham Harrls (R pp. 181- 184 Pp.
191- 192 p. 195 p. 274; p 345; p 428; pp. 525 526) Upon retummg home Vlctlm took a
shower and changed his clothmg while Harris waited for him nearby. (R.p. 184) Once he |

| .ﬁnlshed gettrng ready, Victim told his mother he was going toa cookout and Vrctlm s mother
then watched as Vlctrm headed out for the mght and rode away ina Vehlcle drrven by Harrrs (R.‘
B pp 184 184). Sadly, that would be the last t1me Vrctlm S mother ever saw her son allve (R p.

.:‘191) »'

After leavrng the home, Harrls drove Vlctrm 10 an‘ Augusta resrdence that was known as
“the Green House -and Appellant Steven Louis Bames who went by “Blg Man was waltmg
- for Vlctlm there (R pp 274 277 P 428 p- 430 p 463 p 524) When Vlctlm arrlved |
Appellant angrlly confronted h1m about money he beheved Victim had stolen from h1m a few
' .'mghts earlrer but Vlctlm denred takrng it. (R pp 277 278 pp 330 331 p 462) Desprte
"Vrctlm s denlal Appellant proceeded to spend the next few hours 1nterrogat1ng VlCtlm about the

money, assaultmg h1m and ordermg chhard Cave. and Antomo Griffin, who were hrgh school
’ i

students that Appellant had summoned to “the Green House” that mght to assault Vlctlm along _

. ‘ : /
~ with Charlene Thatcher who was a young runaway that worked for Appellant as 4 prostrtute.

(R, p. 265; pp. 274- 4275, pp. 277- 279; p. 296; pp. 398- 399; p: 402; p. 424-425; p. 435; . 468; p.

520; pp. 527-529; b S31; pp. 534- 537)

¢
As the assaults and 1nterrogat10n contrnued V1ct1m eventually clalmed—falsely——
S o s . ’ : : * . l L V

1 Harris was Appellant’.s half-brother. (R. p 345; p. 430; p. 432; p. 504; p. 524).
B ; . .

/



he had in fact stolen Appellant s money, which he asserted was hidden at his family’s o
re31dence (R. p. 281; p. 294 p. 438; pp. 537 538 pp 565 566) In response . Appellant

' 1ndicated they would all g0 the resrdence to retrieve the money, but he warned he would kill

(
A

: everyone there if Victim was not being truthful (R p. 294 P 538) At that pomt Victim, who ~_ }

was v151bly frightened, again asserted he did not have Appellant S money, and Appellant L

responded by assaulting Victim once more. (R pp- 293 296 p- 440 p. 457 pp 538 539)

Appellant then produced a gun directed everyone to walk to some nearby railroad tracks and '
encouraged the others to shoot Victim. (R Pp. 296 297, pp 436 437 pp 539-540). HOWever S

no one was willing to shoot him at that time, so Appellant directed everyone back to “the Green '

N

House ” (R p 298 p. 438 pp 540-542). .
When they got back to the re51dence Appellant placed a phone call and shortly after |
»that Alex and Julro Hunsberger arrived in their vehicle (R pp- 298 299 p. 327 pp 440 441

pp 543 544) Vlctlm was then loaded into the trunk of the Hunsberger brothers vehlcle and

7 everyone headed to South Carolina in two separate cars. (R pp- 300 301 pp 441 443 p 545) -

/

: Once 1n South Carolina the group drove foa ﬁeld m Edgefield County that was located near
property connected to the Hunsberger brothers family (R p 443; p. 546) Appellant then

ordered everyone out of the vehicles and Victim was led toa clearing na wooded area at

: gunpomt (R pp. 255- 256 pp. 302-307; pp 444 446 pp. 547-548). At that point, Appellant »

B forced Thatcher Cave and Griffin to shoot Victlm as he begged for hlS llfe before Appellant

personally killed Victim by shooting him in the back of the head. (R. pp. 308-3 14; p. 316;p.

339; p. 446 p- 449 p. 457 pp 549-552). After Victim had been killed, Appellant directed

. everyone away from the area, and they all eventually retumed to Georgia after disposmg of the ,

murder weapon along the way.. (R P 317 pp. 450- 452 pp- 558 559) Upon their return, =



L '1dcnt1fy1ng 1nformat1on R. p. 190) -

~

‘Appellant ordered everyone to burn their clothing and threatened to kill anyoné who talked about
2 L ! .
what had occurred. (R p- 319 p. 460; pp 562-564).

Thereafter as days began to pass and V1ct1m d1d not return home l’llS mother became

worried and contacted the authorltres in Georgla to alert them of his drsappearance (R pp 185- -

186 pp. 190- 191 p. 23 6). She then began frantlcally searchmg for her son, and she made
: contact wrth Appellant multlple tlmes in her efforts to locate h1m (R p 187 p. 189) When she
' d1d S0, Appellant denied knowmg where V1ct1m was and opmed V1ct1m was most hkely w1th a

partlcular unnamed glrl 2 (R. pp 189 190). Meanwhlle a few days after the murder Appellant

contacted Gr1fﬁn and 1nformed h1m he discovered the money he thought had been stolen by

Vrctrm was actually shredded in his own backyard by his dogs. (R p. 565). Upon dellvermg

4

'that news, Appellant. remarked “What $ done is done ? (R p- 566)

Subsequently, as the reason for Vrctrm s dlsappearance contmued to remain a mystery to

everyone but those 1nvolved Grover Dars a 11fe long resident of Edgeﬁeld County, dlscovered a

2

human- skull on’ hrs fam1ly S property on the afternoon of November 19 2001 after notrcmg

N :,vultures in the areaafew days earl1er (R pp 185- 191 pp 197- 198 pp 201 202 p 204 p

E 212 p. 215). Immedlately in response Da1s alerted the authorrtles and law enforcement officers

from the Edgeﬁeld County Sherrff’s Office qulckly responded to the property to 1nvest1gate (R.
)

. ‘-'__pp 202- 203 pp- 212 216) Durmg the ensumg searches that took place ofﬁcers recovered the -
skull along w1th various other items, 1nclud1ng a femur bone a number of bone fragments a .40-
caliber shell casing, some jeans, a belt with Vlctlm s first name engraved on 1t a belt buckle, and

AN
akey ring contammg several 1tems 1nclud1ng a supermarket rewards card connected to Victim.

| (R.p. 213; p. 217, pp 224- 225 p 232 p- 235; pp. 366 367, p. 372). Furthermore ofﬁcers

/

I

2 Since the girl was fictitious, Appellant obvrously did not prov1de Victim’s mother w1th any

R :

N



\
« found a dark stain on the ground in a clearing that appeared to have been the locatron Where a
body had decomposed and several ﬁred pI‘OJCCtllCS were later found burred nearby. (R. pp. 229-

A

.230; p. 364»; Pp- 3ﬁ6\6-367; p. 369). ‘Ultlmately, through those drscoverres, the officers were_able
to determine the remains fo_und on Dais’s property belonged/to Victim,"who was confirmed to
o havebeen killed by a gunshot to the head.dgi(\Rv. pp- 235-236; pp. 610-6.20).'
After Victim’s death was discovered law enforcement agencies 1n both South Carolina
‘and Georgra Jomtly 1nvest1gated the murder and that 1nvest1gat10n culmmated in'the arrests of
‘ Appellant and the other individuals involved in Georgra over an erght-day span of timein
January of 20023 . (R.p. 240 p. 496; p. 509) Followmg Appellant s apprehensron an arrest
warrant 'was 1ssued in South Carolina on J anuary 25, 2002 and the Govemor of South Carolma
i requested Appellant S extradrtlon to the state a little over a month later SO he could face tr1al for .

t

Vrctlm s murder -(R. pp. 773 775) Thereafter a hearmg was held in Georgra on Aprrl 17,

/

N 2002 and Appellant warved extradrtron at that trme (R p 776) A few days after that, a formal o

order was 1ssued authorrzrng his extradrtron to South Carolina. (R. p. 776) However Appellant

' remamed in Georgra for the time bemg, was ultrmately tried and conﬁthed of numerous charges h
“ . 4 N /f
_ there in December of 2003, and received an aggregate sentence of’lrfe in prison in that state. (R.

p697p779p850p864) S .. o &
' Subsequently, through a document postmarked February 12 2005, the solrcrtor in
Edgeﬁeld County received a request for the drspos1t10n of the charges Appellant had pendrng =

~ there pursuant to the Interstate Agreement on Detainers Act (“the JAD Act”). (R.p. ’\778). In

r , .
3 When ofﬁcers in Georgia came to arfest Appellant, he saw them commg through a surveillance
- system installed at his residence, and he attempted to flee through a back window. (R. pp. 453--
.454; pp. 607-608). However, the officers had the residence surrounded and Appellant was’
quickly apprehended outside. (R. p. 455 pp. 607- 608)

6



- -response, the solicitor ar_ranged for Appellant, who was still imprisoned in Georgia, to-be brought. .
to South~,Carollna, and ‘Appellan\t was extradited to the state on May 18,2005. (R. p"."778)). .
| A'fter Appellant was ex’tradited the Honorable William P. ‘Keesley,' circuit‘ c.ourt judge,
| conducted a heanng in response to Appellant s IAD Act ﬁlmg (R. pp. 779- 781) Followmg the
hearmg, Judge Keesley issued an order on May 27, 2005 acknowledglng\the case would likely
be trred as a capital case based on the solicitor’s representatrons and finding good cause ex1sted (
to contrnue Appellant s,trral beyond the deadlmes estabhshed by t the IAD Act in hght of the
specific circumstances mvolved (R pp 779- 781)
| Shortly thereafter on June 5 2005 an attomey was appomted to represent Appellant in -
| ‘South Carolrna (R.p: 782). Subsequently, on August 10 2005 the Edgeﬁeld County Grand “ _’
'J ury formally 1nd1cted Appellant for k1dnappmg (R. pp- 783- 784) A dlfferent attomey was
-then appomted to replace Appellant S. earher counsel on September 1, 2005. (R pp 785 786)
'Followmg the new attomey 'S appomtment as counsel Appellant—whrle represented by
counsel—~—ﬁled an improper m(_) se “Motron to Dismiss Pursuant to the Agreement ot: Detamers §
- . 17 11- 10 Article V ,(€)” on September 8, 2005 with the Edgefield County Clerk of Court but
‘. that improper ﬁlmg was never acted upon (R pp 790 797).. /
Thereafter on November 1, 2005 the Honorable J. Cordell Maddox Jr, circuit court: -
Judge bwas vested wrth exclus1ve Jurrsdrctlon over Appellant s case (R p 803) A httle over a e
month later the Edgeﬁeld County ‘Grand Jury formally mdlcted Appellant for murder (R pp-
.- 809 810) Shortly after that the sollcrtor provided wrltten notice to Appellant through his

B counsel on December 13 2005, 1ndlcat1ng the State would be seekmg the death penalty in his

+ Around the same time, Appellant personally submitted a motlon seekmg self-representatlon
along with a number of letters that purportedly had been sent to his counse¢l and contained
demands of counsel regardmg his speedy trial rrghts (R. pp. 787-789; pp. 799 802 pp. 804-
808).. .



. . | o -

case. (R.p. 811). On that same date, Judge Maddox conductedja hearing. in the Edgefield

County Court of General ‘Sessions with all parties present, including Appellant and his counsel. |
A

R. p. 812) Followmg the hearing, Judge Maddox 1ssued an order conﬁrmmg Appellant was
5 /o
. properly arra1gned and had no ob]ectlons or add1t1onal requests at that time. (R p 812).

A short tlme later Judge Maddox issued an order that was ﬁled on February 16 2006

.appomtlng an addltronal attorney for Appellant as requlred by South Carohna law. (R pp- 813-
| 814). A few months after that, Judge Maddox conducted a hear1ng on May 16, 2006, in regard to- -
"the scheduling of the case for trial’ with all parties present, including Appellant and_both his -

attorneys. (Rap. 8195). On that same date Judge Maddox issued an order confirming he -

/-

dlscussed potential tr1al dates wlth the partles and determmed Appellant s case could not be
brought to trial in 2006 “[b]ased upon the court schedule as. Well as s that of the attomeys[ 17 tR
p 815) As a result Judge Maddox 1ndlcated Appellant S tr1al would be scheduled for J anuary -
7 ,orFebruaryof2007 ® » 815) R R |

Subsequent to that a tr1al date was not scheduled unt1l Judge Maddox 1ssued an order
«

dated April* lZ, 2008, sett1ng Appellant s trial for the weeks of June 16,2008, and June 23 2008
N
and d1rect1ng a jury;to be drawn on the mormng of May 19,2008. (R. pp. 96- 97 p- 816).

-

Thereafter just days before the jury was to be drawn, Appellant s counsel ‘moved fora

.» continuance in light oﬁthe fact the defense was still not yet ready to proceed forivard with the
death penalty trial. (R p- 817) In response, Judge Maddox issued an order ﬁndlng good cause
had been shown for a contlnuance and Appellant s case was contlnued beyond the scheduled ‘
tr1al dates until such a time as it could be set for trial. (R.p. 817) A few weeks after that, Judge
Maddox issued an order at Appellant S counsel’s request directing the Georgia.Department of

/ .

)



Cor'rections to p‘erinit App;ellant’s investigato‘r to interview, witheSses'pertlnent to the case',{who N o

AN

- were 1ncarcerated at that time. (R pp. 818 819) L e RER { ,

o7
ks

Subsequently, on January 25 2010 an order was 1ssued appomtmg the Honorable R
Knox McMahon 01rcu1t court Judge to pre51de over Appellant S case gomg forward (R p

820) Followmg the appomtment of the new Judge a caprtal Jury trral was commenced on | .:\ o

a November 8 2010 m the Edgeﬁeld County of General Sessmns W1th Judge McMahon SR

pres1d1ng (R p 821) At the outset of tnal defense counsel moved for the case to be =

R R - S i EAE ! : - ied

drsm1ssed due to an alleged v1olat10n of the IAD Act (R pp 822 823) However the tr1al Judge -

denled defense counsel s motron and the tr1al proceeded forward (R p 827) Subsequently, at

the conclusron of the multl-week trlal the Jury conv1cted Appellant as 1nd1cted and followmg a ’

-\

sentencmg hearmg, recommended a sentence of death wh1ch was 1mposed by the trlal Judge pe

- ’/ : \

(R p 853) Appellant then tlmely ﬁled and perfected an appeal 7 (R p 853)

Thereafter followmg brleﬁng and oral argument the Supreme Court 1ssued a d1v1ded

opmlon in Wthh it reversed Appellant S conv1ct10ns and remanded for a new trlal due to an error - TR
34\ - s ¢ . |

. ':;fi::f"’.vregardrng Appellant s attempt to walve hlS nght to counsel State v Barnes Op No 27322

B fj.;(S C Sup Ct ﬁled Oct 16 2013) After the Supreme Court 1ssued 1ts declslon the State ﬁled a . .

T - petltron for rehearmg, and the petltron was demed (R p. 853) However the Supreme Court

. - o . I el .,-‘,' AR T . -

_L :_5 Accordmg to defense counsel Judge McMahon was appomted because the defense retamed the
b ‘serv1ces of an expert whose 1nvolvement neces31tated Judge Maddox S recusal (R p 97)

[ .

s As was later acknowledged by defense counsel the solicitor d1d not. seek any contmuances on

. behalf of the State prior to Appellant s first trial for Victim’s. murder and, mstead engaged in-
- vrepeated efforts to have the case brought to tr1al (R pp 95 97) ' - :

y
R
(AN

P f\ R B E. L < Coe

SN : |
7 The records assocrated w1th Appellant ] appeal followmg his capltal tr1al are- avallable on the N

o South Carolina Appellate Court Public Index. :Appellate Records for State v Steven Bames
._"-South Catolina Appellate Court Public Index; - T
Xy ”‘]https //ctrack sccourts org/pubhc/caseVlew do“’csIID 29776 ' n':; IR ST P
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- . : \

issued a substituted opinion in which it again reversed Appellant’s convictions and remanded for

. anew trial. State V. 'Bames 407 S.C. 27,30, 753 S. E 2d 545, 547 (2014). Importantly though,

. through its opmron the Supreme Court expressly addressed Appellant’s IAD Act claim and ™
unanlmously concluded he walved hlS rlghts under the act. Id. at 37, 753 S.E.2d at 550 551
The Supreme Court then 1ssued a remrttltur onJ anuary 31, 2014 (R. p 854)

© After remittitur was 1ssued Appellant sought the appomtment of counsel and a hearlng

on the matter was held on Aprll 23, 2014 in Lexmgton County Court of General Sess10ns w1th

.

Judge Keesley pre51d1ng Appellate Records for State v. Steven Louls Bames South Carolma

| Appellate Court Publlc Index https //ctrack sccourts org/publrc/caseVrew do"csIID 56950

Followmg the hearmg, Judge Keesley 1ssued an order on June 3, 2014 decllnrng to rule on the

"

. matter in llght of the order appomtlng Judge McMahon to pre51de over Appellant § case, Id

/

ne

The Honorable D1ane Schafer Goodstem 01rcu1t court Judge was then appornted to presrde over -

\

Appellant s case gomg forward Id. Shortly after that Appellant ﬁled a p__ 0 se notlce of appeal
' inan attempt to appeal Judge Keesley ) order Id |

Thereafter on June 20 2014 the Supreme Court 1ssued an order drsmrssrng Appellant S
p__ se appeal as an 1mproper 1nterlocutory appeal Id Followmg the i 1ssuance of that order |
Appellant ﬁled a pro se motlon to remstate a pr_o se petrtlon for an extraordlnary wr1t and a pro

-~

se petrtlon for orrglnal Junsdlctlon Id However on August 25, 2014 the Supreme Court issued

\

an order denymg Appellant’ s pro se ﬁhngs and drrectmg Judge Goodstem to conduct a hearmg
on Appellant s request for appomtment of counsel. Id. Furthermore on that same’ date, the N
;Supreme Court issued another remlttltur Id.

Followmg the issuance of the second remrttltur a hearrng on the matter of apporntment of

- counsel was held on Septemher 1 l, 2014, in Edgefield County Court of General Ses51ons with

e

10
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J ud'ge Goodstein presiding. (R. p. 854).. During the hearing, Judge Goodstein appointed counsel

. . ‘ . - 7 7 ] . . ) . o

N SN to represent Appellant and denied the State’s request to reinstate his earlier convictions due to
-the appomtment of counsel 8 (R.p. 854)

- In light of Judge Goodstein’s rullngs the State filed a Petition for Wnt of Cert1orar1 Due

7

to EXCCpthl’lal Clrcumstan'ces in the Supreme. Court.on Septe_mber\ 17,2014, and the petition was '.
"grante'd on November 20, '2014;, (R. p. 854). There’aft'er following briefing and oral argument,

the Supreme Court 1ssued a divided op1n10n in wh1ch it afﬁrmed Judge Goodstein’s order

app01nt1ng courisel to Appellant State V. Barnes 413 S. C 1,2, 774 SE.2d 454,455 (2015) -
J

The State then petltloned for reheanng, and the petltlon was den1ed (R p 854) Subsequently,

AN

. on August lO 2015 the Supreme Court agam 1ssued a rem1tt1tur (R. p. 854)

-~

Follow1ng thle issuance of the th1rd rem1tt1tur a pre- trlal hearlng was held on July 7 .

J .
S

, ‘ 2017 (R p. 1). During that heanng, the sohc1tor w1thdrew the death penalty notlce and served
tlmely notlce on Appellant 1nd1cat1ng the State would seek a mandatory sentence of life w1thout
: parole based on Appellant s.prior convictions. (R pp. 3-7). Furthermore during the same
hearlng, Judge Goodsteln scheduled Appellant s trlal to begln on October 9 2017 (R p 16)
However J udge Goodstem noted it would be necessary for her to commumcate with the ..
Supreme Court to ensure she would still be pres1d1ng over the case follow1ng the w1thdrawal of

4

. the death penalty not1ce (R.p: 21)

8 At that t1me the solicitor was prepared for trial. (R. p. 137). -

)

J

© 9 Prior to that pomt one of Appellant’s defense counsel. obtalned an order of protection in a case
unrelated to Appellant’s that remained in place from July of 2015 until December 16, 2016,
Wwhich prevented any advancement of Appellant s case for a period of approximately seventeen .
‘months: (R. pp. 72-73; pp. 136-138,; p- 147). Shortly after that, a newly-elected solicitor with no
‘prior involvement in Appellant’s case took office in Edgeﬁeld County s circuit on J anuary 11,
2017 (R p. 73; p. 82; pp. 85-86). ’ . N

-
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Subsequently, on October 4, 2017 the Edgeﬁeld County Grand Jury re: 1nd1cted E

) “m"Appellant for murder. (R p 32 p l41 pp 868 869) A few days later a Jury trral was;_ o

3

: commenced as scheduled in the Edgeﬁeld County Court of General Sessmns w1th Judge
_ o i

g Goodstem pres1d1ng (R p 24) At the outset of trial, defense counsel moved for Appellant s

i case to be dlsm1ssed due to alleged v1olat10ns of the IAD Act and Appellant ] constltutlonal . ;

)

“ "~_speedy tr1al r1ghts 1o (R p 38) However after cons1dermg the arguments of counsel the trlal BN
Judge denled both mot1ons and the tr1al proceeded forward (R p 139 pp 144 145 pp 164-

- 165 pp 850 867) Durmg tr1al Cave Grlfﬁn and Thatcher all testlﬁed about the events that led

o ‘:up to V1ct1m s death and they 1dent1ﬁed Appellant as the 1nd1v1dual who orchestrated V1ct1m s
execut1on (R pp 274 3 16 pp 426 449 pp 525 552) Thereafter at the conclusron of tr1al the
t : Jury convrcted Appellant as 1nd1cted and the tr1al Judge sentenced h1m to a mandatory tetm \of

1mprlsonment of l1fe w1thout parole (R p 691 p 702)

L

R

S

10 In support of the request for dismissal, defense counsel prlmarlly rel1ed upon wr1tten motlons '

RN that Were not filed until August of2017 (R pp '38- 39 p.79; P 139)

"\f. :

S
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ARGUMENT
L.

. The trial judge did not abuse her broad discretion by failing to dismiss Appellant’s
murder indictment based on an alleged violation of Appellant’s speedy trial rights because
‘the approximately, forty-four-month span of time between the end of Appellant’s successful -
appeal of his earlier convictions and Appellant’s subsequent retrial for his sixteen-year-old.
victim’s murder was not excessively or unreasonably lengthy, was only partially "
attributable to the State, did not result from any intentional willfulness or unreasonable
" neglect on the part of the State, and did not cause any meaningful prejudice to Appellant,
" who was serving a life sentence for ¢rimes he committed in Georgia during the time period
leading up to his most-recent trial. ’ : i '
2 _ /

: A/ppel'lant contends the trial judge .errcd by‘f:ai\iing to dismiss His murder indictment based
on an allegéd“vic.)latic;ﬁ of his ;onstitutiohal speedy trial rights. In support of that cént.ention,‘ |
Appellant mainfains’ th‘e trial judge imp?operly failéd to consiaer as pa"rt‘of her speedy trial

. analySi§ the éntire time 'pe-ri<\)id Betwgeﬁ his arrest in c)onnection;u.) his sixteen-year-dla Vic£im?s
, murder and his eventual retri‘aljthat occurred r'oughly fofty;four month;s, after his convictions . _

o ¢ . 4_/, .- T . . ) ‘ : . g / - .
from his earlier trial in connection to the same murder were reversed on appc;al.‘ 1.‘ Then, relying
" onthe “extraordinary” fifteen-year period of delay he contends the trial judge should have - :
- . considered, Appellant maintains his murder indictment should have been dismissed because the .

"delaysvinvolved Wefe‘allegedly largely attributable to the Stéf;e, he purportedly validly "asserted _
his'spe:ed).' trial rights at Var'i;‘)uS points prior to his original trial’s commencement, and he

s

o . - . R —

’

1 Notably, in raising that particular claim on appeal, Appellant made an entirely conclusory
_argument that included no citations to any supporting authority. (App. Br.p.9;p. 11). Asa
_ result, that unsupported and conclusory argument was not properly preserved for appellate ~

" review and should be deemed abandoned on appeal. See State v. Jones, 344 S.C.-48, 58,543 -
S.E:2d 541, 546 (2001) (finding an argument to be abandoned where it raised in a conclusory

' manner); Glasscock, Inc. v. United States Fid. & Guar. Co., 348 S.C. 76, 81,557 S.E.2d 689, -
1691-692 (Ct. App. 2001) (holding an argument raised on appeal in a conclusory fashion without
citation to authority was abandoned for appellate purposes and noting “South Carolina law '
clearly states that short, conclusory statements made without supporting authority are deemed
abandoned on appeal and therefore not presented for review”). ‘ :

. R ) / -
e . B &
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" suffered presumptive—but otherwise unspecified—prejudice as a result of the delays.!? Tp the

cbntrary, the trial judge correctly limited her speedy trial analysis to the delays that obcurred

~

- between the point when remittitur was issued at the: éonclusiori_ of Appellant’s appeal of his

\
~ . i

original conyictions and the date of Appellant’ls»retr'ial for his victim’s murder as those were the

: onl}vlvdelays pertinent to the analysis. Furthermore, the trial judge in no way abused her;

discretion by failing to dismiss Appellant’s case based on an alleged-speedy trial violation

because the roughly forfy-four-rrionth period of delay at issue was not excessively-or
unreaﬁsonably lengthy; was dnly.partially attributable to fhe,Stafe, was not the result of any

1S

“willfulness or unreasonable neglect on the part of the State, and did not result in any actual or
: ' . b e

~ .

'meaningful prejudice to A'ppeﬁant, who was serving a life sentence for crimes he comimitted in

-~

“Georgia during thef tithe period he was awaiting retrial. ‘Under such circumstances, Appellént’s

oA

speedy trial rights were not violated, and the trial judge,corre'cﬂy declined to impose the extreme ‘.

sanction of 'disrhissal in his case. Appéll'ant’s cpn_victio'n should be affirmed.

' RELEVANT FACTS
‘Less than :'twb;mohths before Appellar:itf'sv mpsfrrécent trial was s‘éhéduled/td__Be'g.inE o
defense counsel submitted a motion seeking for the case to be dismissed based on an alleged

14

2 Signiﬁcaﬁtly,‘ in his appellate brief, Appellant‘ doés nof,coﬁtend the trial judge abused her .
discretion by finding no speedy trial violation occurred due to the delays incurred from the date”

 of the issuance of remittitur in January of 2014 to the date of the retrial in October of 2017.

7 .

(App. Br. pp. 4-17). Instead, Appellant solely contends the trial judge abused her discrétion by
not finding a speedy trial violation occurred in'light of the delays associated with the entire

period of-time between the date of his arrest in January of 2002 and the date of the retrial. (App.’
Br. pp. 4-17). Therefore, assuming the trial judge cotrectly determined the speedy trial analysis

in Appellant’s case should have been limited to the time period from the end of his first appeal to

the retrial date, any issu€e A{ppellant- had with the trial judge’s speedy trial ruling has been

abandoned on appeal as Appellant hasnot challenged the trial judge’s ﬁnding‘ no speedy trial
violation occurred from the limited period of January of 2014 to October of 2017. See State v.
Sampson, 317 S.C. 423, 427, 454 S.E.2d 721, 723 (Ct. App. 1995) (instructing unchallenged and
unappealed rulings are the law of the case). -~ T

14



\ v1olat10n of Appellant S state and federal const1tut10nal rlghts to a speedy trial. (R p 16 p. 38

. _'pp 704 724) In support of that motion, defense counsel d1scussed the varlous act1ons

S

o ‘undertaken in Appellant s case from the po1nt of h1s 2002 arrest unt1l h1s scheduled retr1al and

malntalned the State was respons1ble for elght years and seven months of delays durmg that t1me P o

- perlod (R pp 714 717) Furthermore defense counsel appeared to suggest the reasons for the :., :

e delays were not sat1sfactory, alleged Appellant repeatedly asserted h1s speedy tr1al rlghts through,‘- S
: '_'hls IAD Act clarm and varrous m se fllmgs and argued Appellant suffered enormous f v»’»""»':"\_ R

: pre_]udlce asa result of the delays due to potentlal dlscrepan01es in the testlmony of the w1tnesses" S

: and the “severe condltlons of hlS conflnement whrle awa1t1ng trlal 13 (R pp 717 723) For

e “those reasons defense counsel contended Appellant s speedy tr1al rlghts were v1olated and h1s el ‘i e

¢ case should be d1smlssed based on the roughly elght year delay before h1s or1g1nal tr1al and the :

R "roughly ﬁfteen year delay before h1s scheduled retrlal (R pp 723 724)

. :’Q'iSubsequently, at the outset of Appellant S tr1al the tr1al ]udge conducted a hear1ng on the L

\

o f‘{speedy trral dlsmlssal motlon (R pp 38 39) In support of the motlon defense eounsel

_-::»reasserted hls clarms regardlng the delays prlor tO Appellant S most recent trlal and marntalned' ; R
- jthe, entlre~ perlod from Appellant s arrest to retrlal was pertment t(\) the speedy trral analysrs (R .
pp 44 49 pp 60 62) However defense counsel conceded the speedy tr1al 1ssue had not
: s prev1ously been addressed by a c1rcu1t court Judge was not ralsed at Appellant S. ﬁrst tr1al and ‘. ‘
was not ralsed on appeal followmg the conclus1on of that trral (R p 101) Furthermore, 8
: defense counsel conceded the various p_ se flhngs subm1tted by Appellant whlle he was , =

/7
R N

S
R
.k

R Notw1thstand1ng the fact Appellant was servmg a 11fe sentence for crimes he commltted 1n f '
: Georgla at the time. hie was ‘being confined in South Carolina prior to the retrial, the spe01flc :
‘conditions of Appellant’s pre-trial confinement were the direct result of his own comm1ss1on of

*. NUIMErous dlsruptrve violent, and vexing acts ‘at the various facilities where he was. held prlor to P

: _"’;‘tthe retr1al (R. pp. 76-78; p 697 p: 779 pp 828 833; p. 850; P 864)
» C1s |

-
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.represented by counsel did not have to be cons1dered as valid assertions of his rlghts due to the

proh1b1t10n on hybr1d representatlon in South Carolina. (R. pp. 60- 62) Nevertheless defense

counsel 1ncons1stently argued those L o se ﬁhngs somehow could and should be considered as.
¥

proper speedy tr1al assertlons (R. pp 60- 62) In rebuttal the sohc1tor argued the only relevant .

N

time frame for the speedy trlal analys1s in Appellant s case was the t1me perlod from the i issuance -

N

of remlttltur following the reversal of his capltal murder conviction to the date of his most-recent-

| tr1al Wthh the solicitor acknowledged was sufﬁ01ently lengthy such that cons1derat10n of the

relevant speedy trial factors was warranted. (R. pp. 63- 64 PD- 69 70; pp. 753- 756 p 769) The

r solicitor then discussed the various periods of delay involved in the case, noted the State made

D repeated attempts to get Appellant’s case. scheduled for trial and did nothing to intentionally' .

t delay the case, pomted out Appellant was respons1ble for a number of the delays and asserted

| ’Appellant suffered no meanmgful prejud1ce as a result of any delays that were 1ncurred 14 (R

" op. 71.78; p. 86; pp. 756-769).

- After considering the arguments of counsel, the-trial judge found no speedy trial violation

| :‘,occurred in Appellant"s case. (R. p. 139; pp. 164-165; p..867). ‘In support of that conclusion, the

o trial judge determined the' relevant time period for the speedy trial analysis in ‘Appellant’s case

¢

begaxl w1th the issuance of rem1tt1tur in J anuary of 2014 after hlS or1g1nal conv1ct10ns ‘were

" ) reversed revrewed the various delays that were incurred from that pomt in time gomg forward,

and found delays totalmg approx1mately two years and three months were attr1butable to the

\

e Notably, supportmg the solicitor’s assertions, defense counsel candidly acknowledged he C

engaged in regular meetings with the solicitor prior to Appellant’s most-recent trial,

" characterized those meetings as “very substantive,” and noted the solicitor gave Appellant’s case

““full attention” during the time period leading up to. the scheduhng of the retrial. (R. p. 81; p.

- 83). Moreover, defense counsel further acknowledged he never suggested to the solicitor

Appéllant’s case needed to be scheduled for trial durmg the course of their d1scussmns 1ead1ng

up to the retrial. (R. p. 83) ' , ‘ o/

B [
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‘ State (R pp. 131-139; pp 145 159; jys 857 858) However, the tr1al Judge concluded the
reasons for the delays were largely neutral, determmed the delays were not dellberately caused
by the State found Appellant only valldly raised'a speedy trial cla1m for the ﬁrst time in August

| ‘of 2017 and held the prejud1c1al effects of the delays were largely m1n1mal wh1le Appellant |
recelved a beneﬁt from the delays through the w1thdrawal of the death penalty notrce B R pp

N~

132 139 pp- 145 159; pp. 858 863). Following that rullng, the trial Judge proceeded w1th an

- analy31s of the entire time’ perlod 1nvolved in Appellant s case in the event it proved to be

necessary and concluded no speedy trial v1olat10n occurred even 1f the delays 1nvolved in that

time period were cons1dered due to the fact the earlier delays were largely attrlbutable to

continuances requested by the defense coupled with the fact some time was leg1t1mately needed
for 1nvest1gat1on and preparat1on prior to the or1g1nal death penalty tr1al (R p- 159 pp 162-165;
pp 863 867) Accordmgly, for all those reasons, the trial ]udge dechned to 1mpose the extreme

sanctron of dismissal in Appellant s case (R. pp. 164 165; p- 867) \,' o

|STANDARD OF REVIE\yl
. : ST
In cr1m1nal cases, appellate courts srt to rev1ew errors of law only State Vo Wllson 345 S

S.C. 1, 5 545 S. E 2d 827, 829 (2001) When revrewrng a rul1ng ona speedy trial mot1on on

appeal,,the appellate court reviews the tr1al judge’s ruh_ng under an abuse of discretion standard;

- State v. Hunsberger, 418.SC 335, 342, 794 s"E.zd 368, 371-372 (2016); see see.State v. Reaves,

*414 S C. 118 132 777 S. E 2d 213 220 (2015) (“[A] tr1al court’s de0131on as to whether to

drsm1ss an 1nd1ctment based on speedy tr1al grounds is rev1ewed for an abuse of-discretion.”).

/ -

5 In ﬁndrng the reasons s for the delays was largely neutral, the trial judge noted she regularly
engaged in stdtus conferences with the parties in an effort to get Appellant’s case scheduled for
trial, and she indicated a number of the delays were associated with the solicitor’s preparations -
and discussions with defense-counsel, which ultimately led to the withdrawal of the death
penalty notice. (R. p. 82;p. 84,)p 860)

17



“An abuse of d1scret10n occurs when the conclusrons of the trlal court e1ther lack ev1dent1ary

L ‘ support or are controlled by an error of law ” State V. McDonald 343 S C. 319 325 540 S. E 2d ,' o

' 464 467 (2000) see also Unlted States V. Summers 666 F 3d 192 197 (4th C1r 201 l)

(mstructmg an appellate court w1ll not ﬁnd a tr1al Judge s rul1ng const1tuted an abuse of e
’ dlscret1on unless 1t was arbltrary and 1rrat10nal) . ;" o

B

NALYSIS ‘ S
Pursuant to both the Umted States Const1tut1on and the South Carohna Const1tut10n an - '

A .L...:

: accused in a cr1m1nal prosecutlon has a const1tut1onally guaranteed nght to a speedy tr1al See- o i

L "U S Const amend VI (“In all cr1m1nal prosecutlons the accused shall enjoy the r1ght to a’

N ”,speedy and pubhc trlal[ ]”) S C Const art I § 14’ (“Any person charged w1th an offense shall .
N < / . * a

: ’en] oy the r1ght to a speedy and publlc trral[ ]”) That rrght is des1gned to protect agamst anx1ety o o ", ;

" stemmlng from publlc accusat1on of a cr1me and to llm1t the poss1b1hty ofa lengthy pre tr1al -

| f‘jdelay 1mpa1r1ng an accused’s defense State V. Langford 400 S C. 421 440 735 S. E 2d 471

R (1986) (“[T]he Speedy Trlal Clause S. core concern is 1mpa1rment of lrberty[ ]”) Cr1t1cally

£

e 481 (2012) However most 1mportantly, the r1ght to a speedy tr1al is chleﬂy des1gned to preventm

s undue pre tr1al 1mpa1rment of llberty See Un1ted States V. Loud Hawk 474 U S 302 312 :

though the cr1m1nal tr1al process is de51gned to move at a dehberate pace due to the many

. procedural safeguards mvolved and, thus the essent1a1 guarantee prov1ded by the r1ght toa'~ .

speedy tr1al 1s the orderly expedltlon ofa charge as opposed to mere speedy expedltlon Umted , e

) States V. Ewell 383 U. S 116, 120 (1966) see Beavers V. Haubert 198 U S. 77, 87 (1905) (“The ' p X
. right of a speedy trlal 1s necessar1ly relatrve It is consrstent w1th delays and depends upon
) crrcumstances It secures r1ghts to a defendant It does not preclude the rlghts of publ1c o

ustice”. o e

BT
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y
In order to trigger a speedy tr1a1 analysrs a cr1m1nal defendant’s trial must have been

delayed for a perrod of time that is presumptlvely preJud1c1al which is necessarlly dependent on
the particular circumstanCes of each case: 'Langford, 400 S./C.at 442, 73 5} S.E.2d at 482.
,Notably, “a simple prosecution for ordinary street crime may have a lower threshold for é
presumptively prejud1c1al delay than a more complex consplracy case.” Id: In South Carolma a-

delay of over two years has prevrously been found to be sufficient to trlgger a speedy trial

analys1s State v. Wa1tes 270 S. C lO4 108 240 S. E 2d 651 653 (1978) L1kew1se thelUmted ’

States Supreme Court has suggested a delay of roughly one year could—in certarn

01rcumstances—be presumpt1vely prejudrclal See Doggett v. United States 505 U S 647 652

‘n.l (1992) (“Dependmg on the nature of the charges the lower courts have generally found

postaccusat1on delay presumptlvely prejud1c1al’ at least as it approaches one year ) However

= even Where a 'delay that is presumpt1vely prejudlc1al'ex1sts a speedy trial determrnatlon- is not

based on the passage of a speczf c perzod of tzme ‘and delay alone is not smgularly d1sposrt1ve

State V.. P1ttman 373.8.C. 527 549 647 S. E. 2d 144 155 (2007) (emphasrs added) see State V.~

Brazell 325 S.C. 65, 75 480 S E. 2d 64, 70 (1997) (recognlzlng “delay alone is not drspos1t1ve ).
‘ Ult1mately, once a speedy trial analys1s has been tr1ggered the quest1on of whether a

defendant s speedy tr1al rlghts have been v1olated is necessarlly dependent on the specrﬁc

-circumstances of the defendant 'S part1cular case. State v. Rob1nson 335 S. C 620 625 518

S E2d 269, 272 (Ct App. 1999) When attemptlng to answer that questlon several factors

should be consrdered State v. Kennedy, 339 S.C. 243 249, 528 S.E. 2d 700, 703- 704 (Ct App

2000). Specrﬁcally, a court analyzrng a speedy trial clalm should cons1der (l) the length of the

delay, (2) the reason for the delay, (3) the defendant s assertion of his rlght and (4) whether any

preJud1ce was suffered by the defendant as a result of the delay Barker v, Wm,c_L, 407 U S 514

~

N



) e

!

© 530 (1972). Notably though, none of the four factors is alone necessary or sufficient for a
finding of a speedy trial violation. Id. at 533. Instead, “they are related factors and must be

considered together with such other circumstances as may be rele\?ant.” Id. “In sum, these

. factors have no talismanic Qualities; courts must still engage in a difficult and sensitive balancing
/pr'oces\s.‘” Id. !
In the case sub j dice; the date of Appellant’s retrial for Victim’s murder occurred on a

date roughly ﬁfteen years and eight months after his arrest in connectlon to the crime. However
. (

because Appellant s retrial was preceded by an earlier trial that Appellant had already received

along with an appeal in wh1ch no speedy trial issues were raised or addressed the relevant delays
. A ~
“for purposes ‘of the speedy trial analysrs in Appellant s case 1nvolved a period of roughly forty- -

_ four months that began with the issuance of remittitur following Appellant s successful appeal of

!

his earlier c'onvictions and ended with the start of his retrial for Victim’s murder.- See Levin v.

| State 816°S. E2d 170 177 (Ga Ct. App 2018) (“Where t‘h'ér"é has béé"n an appéal of 4

B

: drsmrssal of the’ charges and a subsequent re- 1nd1ctment the court measures the delay from the

ﬁlrng of the remlttrtur in the trial court, ”) Icgoren v. State, 653 A.2d 972, 978 (Md. Ct. Spec.

App 1995) (“[I]n construmg a party s rrght to a speedy trial under the Sixth Amendment of the
‘Federal Const1tut10n .. ., we are generally, absent extraordinary circumstances not present here
~only concerned with the pe'riod between' the receipt of an appellate rnandate, if the next prior

conviction is reversed, and the subsequent retrial, or the period between the declaration of a

,r'nistrial and the commencément of the retrial.”)' Duplantis v. State, 708 So. 2d 1327, 1334

(Miss. 1998) (“[T]he speedy trial clock begins to run for purposes of determ1n1ng a violation-ofa -

defendant 5 right to speedy retr1a1 on the date this Court reverses hlS first convrctlon ”) State V.

4

Kula 579 N. W 2d 541, 547 (N eb. 1998) (concludmg a speedy trial analysrs conducted in regard

. . ,\‘
20 oy



: to a retrlal followmg an appellate grant ofa new trlal should only involve an examlnatlon of the |

o tlme perlod between the appellate de01s1on and the retrlal unless the error neceSSItatmg the grant

o ‘of the new tr1al was the result of mrsconduct purposefully desrgned to delay the proceedmgs or -

,_«f‘f‘"deny the defendant a rrght to a speedy trral) see also State V. Rros 388 S C 335 342 696

S B ‘, ‘ 'cf Brewmgton V. State 705 S E 2d\660 662 (Ga 201 l) (“Whrle typrcally the t1me for speedy

i »-S E. 2d 608 612 (Ct App 2010) (“[A] party cannot acqulesce to an 1ssue at tr1a1 and then

complarn on- appeal ”) State V.. Passmore 363 S C 568 584 611 S E 2d 273 282 (Ct App

- ’j "2005) (“The 1ssue preservatlon requlrement applres to assertlons of const1tut10na1 Vlolatrons[ ] ) _' AR

A

- ftrlal attaches at the\date of arrest (or date of 1nd1ctment/accusat10n if earher) in thls case’

N

B a appellants Brewrngton and Gary Brown were actually tr1ed Although they moved for drsmlssal

L "'C_on speedy tr1al grounds prlor to therr November 2009 trlal they d1d not appeal the demal of that

-motron prror to bemg tr1ed Therefore as to these two defendants the relevant trme frame for L

L f'_. purposes of the mstant motlon to dlsmlss on constltutlonal speedy tr1al grounds is from the date . SO

,'of the mrstrlal November 25 2009 through the date the‘motlon was demed on March l6

. ‘:';‘- *2010 ”) Nonetheless asjthe pertment delays mvolved in Appellant s case totaled over three .

L ‘years Cthose delays——Just as the sohcltor acknowledged durlng the retrlal——were sufﬁcrently

B ‘lengthy such that con51deratlon of the relevant speedy trral factors was necessary See Barker ’:' o

,\f\

» 407 U S at 530 (“Untrl there 1s some delay whlch 1s presumptlvely preJudlclal there isno. SRR

Do .necess1ty for 1nqu1ry 1nto the other factors that go 1nto the balance ”) sée also Brazell 325 S C

y' - at 75 480 S. E 2d at 70 (reco gmzrng delay—although not d1sposrt1ve—may be sufflcrent to |
I . N . o :

trlgger 1ev1ew of the relevant speedy tr1a1 factors)

Turmng to the ﬁrst of the relevant factors the delays 1nvolved in Appellant s case were ‘. o

- unquestlonably lengthy Cf Brazell 325 S C at 76 480 S. E 2d at 70 (characterlzmg a delay of ©



(“The delay must be attrrbutable to the State before the appellants can complaln ”) see also State_'f [y

S

- when assessmg whether a speedy tr1al V1olat10n occurred) Accordmgly, When those delays are :

':'.__subtracted from the approxrmately forty four month perlod from the onglnal 1ssuance of

o

S three years and ﬁve months as “lengthy”) However a substantlal amount of the delays that

occurred pr1or to Appellant s retr1al were, not attrlbutable to-the. State Spec1ﬁcally, followmg the

e

. issuance- of rem1tt1tur 1n January of 2014 Appellant sought the appomtment of counsel from a ‘, - v

o tr1al Judge w1thout Jur1sdlct1on over h1s case and then promptly attempted to pursue arl 1mproper

-

. 1nterlocutory appeal of the tr1a1 Judge S non—mer1ts based order whlch dlrectly resulted in’ over

-

' ‘,:four months of delays that extended from Aprll of 2014 untrl August of 2014 and that were in no -

e ""‘way attrlbutable to the State: See State v. Dukes 256 s C. 218 223, 182 s E 2d 286 288 (1971); o

" _' ‘v Mrller 289 S:C. 426 426 346 S E 2d 705 705 (l986) (“In South Carohna a cr1m1nal

el o \

P . defendant may not appeal untrl sentence has been 1mposed ”) Beyond those delays one of o

T ;Appellant s defense counsel was unable to work on Appellant S case due to an order of

E protectlon that was in place from July of 2015 untrl December of 2016 wh1ch resulted in roughly |

)
i

. \ o R '
seventeen add1t10nal months of delay that were not caused by the State in’ any way See Waltes
S

270 S C at 108 240 S E 2d at 653 (consrderlng Waltes S counsel’s act1ons delaylng the tr1a1

| 'rem1tt1tur to Appellant s retr1al the State could only truly be held responsrble for delays totallng

o a l1ttle less than twenty three months in Appellant $ case wh1ch was not an except1onally

lengthy perlod of trme for a murder case to be brought to trlal in a county w1th a l1m1ted number -

';of terms of court See Langford 400 S C at 444 735 S: E 2d at 483 (“[T]he State moved w1th )

\

reasonable haste g1ven the few General Sessrons terms scheduled for Edgeﬁeld County durmg S

, ,‘-that time. ”) see also Umted States V. Gregorv, 322 F. 3d 1157 1162 (9th C1r 2003) (holdmg an

| ‘twenty two month perlod of delay was not excessrvely long” for speedy tr1a1 purposes)

2



Turning to the second of the relevant factors, the delays incurred that were attrlbutable to
the State were 1ncurred for legltlmate reasons and d1d not result from any;: w1llful 1ntent1onal or

1mproper attempts to delay the retr1al See State V. Smlth 307 S.C. 376 380, 415 S E 2d 409
P

41 1 (Ct App 1992) (ﬁndmg the defendant bears the burden of showmg a speedy trial delay was

\

due to’ the neglect and w1llfulness of the State’s prosecutlon) Spe01ﬁcally, some of the delays

that occurred followmg the issuance of remittitur inJ anuary of 2014 were a53001ated with the C

J

. process of determmmg whlch tr1al Judge would pre51de over Appellant s case Wthh was/a ] ~_ s

largely neutral reason for delay See J akupov1c V. State 696 S. E 2d 247 250 (Ga 2010)

_ (explammg delays assoc1ated w1th changing ]udge a351gnments welgh m1n1mally against the ’

State) Slmllarly, the delays between September of 2014 and August of 2015 were 1ncurred by ‘

*

the State s filing of an appeal in the Supreme Court s orlgmal Jurlsdlctlon wh1ch wasa.

legitimate, reason for delay that was extended due to the Supreme Court’s decrslon to grant the' C A

AState s petltlon before ultlmately rejectmg the State’s arguments ina dzvzded op1n10n See Loud

~
\

'Hawk 474 U S at315 (“leen the 1mportant publlc mterests in appellate rev1ew it hardly need :

o

‘be sa1d that an 1nterlocutory appeal by the Govemment ordinarily is a vahd reason that Justlﬁes g

L
delay ‘In assessing the purpose and reasonableness of such an appeal courts may con51der
several factors. These 1nclude the strength of the Govemment S posmon on the appealed issug,

-

the 1mportance of the issue in the posture of the case, and-—m some cases—the seriousness of
f.

the crime. ”) Furthermore the delays between J anuary of 2017 and July of 2017 were 1ncurred -

based on the need for a newly-elected sohcltor to become famlhar with Appellant s case and the :

' 'expansive-record that had been developed in it up to that point, which was a largely-neutral

' reason for delay.'® See Pittman, 373 S.C. at 549, 647 S.E.2d at 155 (“A valid reason presented

P

[~

-

-~

~

23

16 Slghiﬁcantly, the solicitor had been prepared to go forward with Appellant’s retrial prior to the

/
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o

by the State may Justrfy an appropr1ate delay ”) see also Kenned - 339 S.C:at 250 251 528

-S. E 2d at 704 705 (fmdmg the complexrty of the case, whrch requrred substantlal t1me to .
mvestrgate and prepare constrtuted a legrtrmate reason for the delay in brmgmg the case to trlal)

Thereafter the delays between Y uly of 2017 whrch was the trme,perrod durlng whrch
: l s

Appellant S. retr1al was scheduled and the date of retrlal were related to the avarlabrllty of a

N PR - -)

s sultable term of court for the trral whlch was a neutral reason for delays Cf State V. Chapman‘_ﬁ; T

\

289 S C 42 45 344 S E 2d 611 613 (1986) (“A port1on of the delay was caused by the normal' 9
condltron of the docket The constrtut1onal guarantee of a speedy trlal affords protectron
. . . i

only agarnst unnecessary or unreasonable delay ”) Thus as all the delays attrrbutable to the

State ‘were mcurred for reasonable and legltrmate purposes as opposed to for the 1mproper .

| purpose of delay, the non- wrllful reasons for the delays 1nvolved in Appellant s case d1d not

~

establlsh h1s speedy trral r1ghts were V1olated See Wheelerv State 247 S. C 393 400, 147 o

S E 2d 627 630 (1966) (“A speedy trlal does not mean ah 1mmed1ate one it does not 1mply

: undue haste for the state too is entltled to reasonable trme in whrch to prepare 1ts case 1t srmply L

means a trral w1thout unreasonable and unnecessary delay ”) 1; " '-fﬁ s R

X Tumrng to the thrrd of the. relevant factors Appellant d1d not raise. any. clarms related to

hrs speedy trlal r1ghts untrl roughly forty two months after the appeal of hrs or1g1nal convrctrons o

had ended and untll after h1s retrral had already been scheduled 17 Cf Waltes 270 S C at 109

A

1ssuance of the order of protect1on for one of Appellant s defense counsel ‘(R.p. 137)

However, by the time the order of protection expired over a year latef, a new solicitor had been L

elected, and no members of the prosécution team that had prev1ously been 1nvolved in

. Appellant s case were strll mvolved w1th 1t (R p. 94)

" ‘\, ‘

7 In seeklng a reversal of the trral Judge s refusal to drsmrss his case for a speedy trial v1olat1on S
“Appellant contends he properly asserted his constrtut1onal speedy trial rrghts years before he -
" filed his speedy trial"dismissal motion in August of 2017 through his submission of an IAD Act’

clarm and various p_r_g se ﬁlrngs (App Br pp 13-15). lmportantly though Appellant s IAD, Act -
¢ L) _.; ‘ ) 24 B - - - -
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240 S. E 2d at 653 (“We thmk 1t srgmﬁcant that Wa1tes represented by counsel wa1ted
approx1mately twenty elght months before cla1m1ng he had been demed hlS const1tut1onal r1ght

'l._to a speedy trial. ”) see also Langford 400 S C. at 440, 735 S.E. 2d at 481 (recognrzmg delay is

not an uncommon defense tact1c) In fact Appellant neveér actually sought a. speedy tr1al and

o ' 1nstead walted untrl Just two months before h1s scheduled retrlal was set to begm to seek .

'

: ,dzsmzssal Wthl’l was a requested remedy consrstent w1th a desrre to av01d the prospect of tr1al

- __"entlrely as opposed to a genulne de51re for an actual speedy trlal See Un1ted States V. Frye/489

S F 3d 201 211 212 (Sth C1r 2007) (“An assertron of [the] rrght [to a speedy tr1al] isd demand for |

‘ a speedy tr1al whlch w1ll generally be an Ob_) ect1on to a contmuance ora motlon askmg to go to
‘ trlal Frye s repeated mot1ons for d1sm1ssal of the capltal charge are not an assert1on of the

o r1ght but are an’ assert1on of the remedy A motron for drsmlssal is not eV1dence that the 4

e . " 3

- ) ‘ e " S o
< defendant wants to be tr1ed promptly A Frye s mot1ons for d1smrssal do not amount to an

\x:’

S

| not want t6 be trled ”) Accordmgly, Appellant s fallure to t1mely and leg1t1mately seek a speedys ; “ o

claim d1d not constltute an assertlon of h1s constltutronal speedy- tr1al rights since. an IAD Act
- claim is based on distinct statutory——as ‘opposed to const1tut1onal——prov151ons See'State v.

- 237 S.E.2d 64, 67-68 (1977) (analyzmg a constitutional speedy trial claim separately and '

h drstmctly from an IAD Act claim); State v. Tucker, 376 S.C. 412, 416, 656 S E.2d 403, 405 (Ct

" App. 2008) (recognizing “the rights ¢ created by the IAD are statutory in natire.and do not rise to -
- the level of constitutionally guaranteed rights™). Moreover, to the extent Appellant submitted

o various pro se filings that might have referenced his speedy trial rights, those filings were
.submitted while he was represented by counsel and, thus, were legal nullities as opposed to valid

~ -assertions of his constitutional rights that could properly be considered at trial and on appeal
' See State v. Stuckey, 333 S.C. 56, 58, 508 S.E.2d 564, 564-565 (1998) (holdmg substantive m

. ge filings submitted by a crrmmal defendant who is represented by counsel should not be

e

. accepted and cannot properly be consrdered by the court) )

25

S 407 U S at 535 (“[ ]he record strongly suggests that wh11e he hoped to take advantage of the - ; :

: »:A.-A‘Zdelay in: wh1ch he had acquresced and thereby obtam a d1smrssal of the charges he deﬁmtely drd"l "

KRR ,assertlon of hlS speedy tr1al rlghts ” (crtatrons and 1ntemal quotatrons omltted)) see also Barker S

b , Nlckerson 322 P.3d 421, 423 (Mont. 2014) (“The constitutional tight to a speedy trial is d1st1nct ; S
" from the righttoa speedy trial undet the IAD.”); see also State v. Allen, 269 S. C. 233,237-238,

S e
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g ‘ | | B :
retr1al in hlS case greatly weakened any clalm he may have had of a v1olat10n of hlS speedy tr1a1

rlghts See Barker 407 U. S at 531 532 (“The defendant S assertton of hlS speedy tr1al r1ght

AR ‘._' is entltled to strong ev1dent1ary welght in determlmng whether the defendant is belng deprrved of

e the rrght We empha51ze that fatlure to’ assert the rzght wzll make lt dtﬁ" cult for a defendant to

- prove that he was demed a speedy trzal » (emphasrs added)) Moreover the fact Appellant s ‘f",‘

i "" scheduled retr1al was conducted shortly after he flrst ﬁled h1s speedy tr1al drsm1ssa1 motlon ',: - . .

T helped ensure hlS speedy trral rlghts were not vrolated srnce he actually recelved a tr1al almost

. J}‘:,tnouce See Barker 407 U s at 532 (“Prejudlce
e -,.’ ‘~':<1nterests of defendants Wh1ch the speedy tr1al rlght was de51gned to protect Th1s Court has

i*1dent1f1ed three such 1nterests (1) to prevent oppress1ve pretr1al 1ncarcerat10n (11) to mmlmrze

N »P1ttman S speedy tr1al rlghts were not v1olated where he “recerved some benefrts as a result of the o

o " tmmedrately after he asserted hlS rlghts See Robmson 335 S. C at 626 627 518 S E 2d at 272 R -
o ) .':V(I‘CCOgIIIZlng ina case 1nvolv1ng a. frve year delay Robmson s speedy tr1a1 rlghts were not ﬁ

' s o ,'?"”;'v1olated When he was trled w1th1n one: year of ﬁrst formally movrng to drsmlss hlS case)

. )

F1nally, turnlng to the fourth of the relevant factors Appellant drd not suffer any

. meanrngful prejudlce as a result of the delays assoc1ated w1th hlS case and 1nstead actually

/ v,_hA

| recerved d benefrt from the delays 1n the form of the State E W1thdrawal of the death penalty

\
. .\:» .
. B

i \v

i anxrety and concem of the accused and (111) to 11m1t the poss1b111ty that the defense w111 be o )

.‘v:"‘ "1mpa1red ”) seé also Un1ted States AA James 712 F App X 154 163 (3rd C1r 2017) (recognlzrng
g preJudlce resultlng from delays can be offset for speedy trral purposes by a defendant s recerpt of \

N ) a beneﬁt asa result of the same delays) Plttman 373 S C at 553 647 S E 2d at 157 (concludrng )

¢

delay”) Addrtlonally, Appellant d1d not suffer any actual prejudlce such’as the loss of a w1tness

_or some evrdence helpful to the defense, due to the delays 1nvolved in hlS case and thus hlS

g \

.

Ty

should be assessed in the hght of the \ [



- defense was not }mpaned by any delays 18 See Ewell 383 U.S. at 122 (rejectlng a clalm of

/ ' . prejudlce as 1nsubstant1a1 speculat1ve and premature where the defendants ‘mention o specrﬁc

s .__memorles faded also lacks merlt because the same d1sadvantage hampered the State ”)

: ev1dence wh1ch has actually dlsappeared or. has been lost” and “no wrtnesses who are known to
have d1sappeared”), _c__f_ Langford 400 S C at 446 735 S E 2d at 484 (“[H]e cannot po1nt to any

: ev1dence of anx1ety caused by the st1gma of be1ng accused of these cnmes ) Moreover to the

. a extent the delays could have had any 1mpact on the mem0r1es of the w1tnesses who testlﬁed

=

o

- ,,383 U S atr 122 123 (“[I]t should be recalled that the problem of delay is the Government S too

S C at 381 415 S E 2d at 412 (“H1s argurnent that he was preJudlced because h1s w1tnesses S

o

L

: ~;"'Furthermore because Appellant was serv1ng a hfe sentence 1rnposed for crlmes he commltted 1n

LA ,‘Georgla throughout the entlre perlod of trme he was awa1t1ng h1s retr1al Appellant was not -

tg._ .

- been 1ncarcerated See State V. Monroe 262 S C 346 350 204 S E 2d 433 435 (1974)

S

fhe rece1ved full cred1t ”) see also Loud Hawk 474 U S. at 3 12 (1nstruct1ng 1mpa1rment of

_l.

' ‘; ‘hberty” is the most 1mp0rtant concem for speedy trral purposes) Accordlngly, the absence of
' any actual prejudrce resultlng from the delays leadrng up to Appellant s retrlal strongly

- Ademonstrated Appellant s speedy tr1al r1ghts were not v1olated by the delays See State V.

o . v B r C V
roin s
. .

e On appeal, Appellant has not even attempted to’ 1dent1fy any actual preJudrce suffered as a
_ result of the delays involved in his case and, instead; has electéd to rely solely on a presumptlon

) .-of preJud1ce in seeklng reversal of the trxal ]udge s speedy tr1al rulmg (App Br pp 14 17)

2T

:for 1t strll carr1es the burden of provrng the charges beyond a reasonable doubt ”) cf Smrth 307

A :-flncarcerated for any perlod of t1me in South Carol1na dur1ng wh1ch he would not have otherwrse I R

y »
(durmg the retr1al that 1mpact would have affected the State equally 1f not more so in: llght of the .

fact the State had the burden of provmg Appellant § gullt beyond a reasonable doubt See Ewell

- (“Durlng the per1od of delay, he was fully occup1ed servmg trme under valld sentences for wh1ch , s



S

. Cooper, 386 S.C. 210,218, 687-S.E.2d 62, 66 (Ct. App. 2009) (characterizing prejudice to the

N ~

defendant as the most important factor in an analysis of whether a speedy trial violation

/ 3 - ' ’
occurr_ed); see also Loud Hawk, 474 U.S. at 315 (recognizing the “possibility of prejudice” is

generally not alone sufficient to support a claim of a speedy trial viblation); see generally United
L ) N ) . B

“States v. Marion, 404 U.S. 307, 324-325 (1971) (“[N]o one suggésts that every délay-caused
detriment to a defendant’s case'should abort a criminal prosecutiori.”).
Because the relevant circumstances in Ap}:}ellaﬂt’s case do not suggest the forty-four-

month period of delays—of which less than tWehty-three months could properly.be attributed to

- the State—betWeen‘ the end of Appellant’s appeal of his original convictions and his retrial for

. Victim’s brutal murder was the result of any unreasonable or willful ‘actions on the part of the

-~ -

’S\ta'lte or resulted in any meaningful prejudice to Appellant, Appellant’s speedy trial-rights were
not violatéd and the extreme sanction of a dismissal of Appellant’s hurder indictment was
~ wholly unwarranted.'® See Loud Hawk, 474 U.S. at 317 (“We cannot hold, on the facts before

-

- ** Even assuming the time period from Appellant’s arrest in January of 2002 to the end of his first
appeal in January of 2014 could somehow properly be considered as part of the speedy trial
analysis, the delays associated with that particular period of time also did not violate Appellant’s
speedy trial rights due to the fact they were not excessive, were not willful or purposeful, were -
incurred for legitimate reasons; were not incurred following any valid constitutional speedy trial

right assertions, and did not result in any meaningful prejudice to Appellant. See Barker, 407 -
U.S. at 530 (instructing the pertinent factors to be considered as part of a speedy trial analysis are
the length of the delay, the reasons for the delay, whether any ‘assertions of a defendant’s speedy
trial rights were made, and whethier any prejudice resulted from the delay). Specifically, looking '

- “tothe circumstances associated with the earlier delays, the delays incurred between January of
2~ 9002 and December of 2003 were largely attributed to the fact Appellant was being prosecuted at

~‘that time for crimes he committed in Georgia, which constituted a legitimate reason for the
delays that could not be held against to the State. See Hunsberger, 418 S.C. at 345-346,794

. S.E.2dat 373 (“[W]hen a defendant violates the laws of multiple sovereigns, one jurisdiction

" must necessarily wait at the ‘prosecutorial turnstilé.” ” (citation omitted)). Likewise, a number of
_the delays were associated with continuances granted at defense counsel’s request, time granted:

for investigative purposes at defense counsel’s request, and the longer.period of time need for
‘prepatations in a defense penalty case, which constituted legitimate reasons for delay that were
~almost entifely\'attrib/utable to the defense. See Vermont v. Brillon, 556 U.S. 81, 92-93 (2009)

28
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us, that the delays aSserted by respondents weigh sufficiently in support of their speedy trial

claim to violate the Speedy Trial Clause. They do not justify the severe remedy of dismissing

" the indic't'r'nent."_’)"; sée also Doggett, 505 U.S. at 657 (“[O]ur 'toler\at_ion of such negligence varies
inversely with its pyc‘)tracte'dne{ssr[.]”)'; cf. Cooper, 386 S.C. at 217-218, 687 S.E.2d at 66-67
- (affirming the denial of Cooper’s speedy trial motion 'wh'\e‘re the delay. in bringing the case to frial

was at least forty-four months). Accordingly, the trial judge did not abuse her broad discretion
by failing to dismiss Appel}ant’s case. Lee_ Langfdrd, 400 SC at 442, 735 S.E.2d at 482 “.(“A
“court’s decision on whgther to.dismiss on\‘speedy trial grounds is reviewed for an abuse Qf ‘

~

re

~(recognizing delays caused by defense counsel’s continuance requests are attributable to the
defendant and not the State. when conducting a speedy trial analysis). Additionally, a number of
the delays were associated with the changing judge assignments in Appellant’s case, which
~ constituted a largely neutral reason for delay. See Jakupovic, 696 S.E.2d at 250 (instructing
“delays associated with changing judge assignments only weigh minimally in a speedy trial '
analysis). Furthermore and highly significantly, none of the delays resulted from the lack of
. preparedness on the part of the solicitor as the solicitor consistently expressed a readiness to
proceed forward with Appellant’s original trial prior to its commencement, which strongly .
- demonstrated none of the delays were willfully incurred for the purpose of intentional delay. See
. Pollard v. United States, 352 U.S: 354, 361 (1957) (recognizing the constitutional right to speedy
~ trial is designed to guard against “purposeful or oppressive” delay); cf. Hunsberger; 418 S.C\. at
344; 794 S.E.2d at 372 (identifying the fact the solicitor declined the trial judge’s invitation to
conduct Hunsberger’s trial during a special term of court as significant to the speedy trial
analysis). Finally, the delays between the date of Appellant’s trial in November of 2010 and-the
end of the subsequent appeal in January of 2014 were simply not relevant to any speedy trial
analysis as Appellant had already received a trial by that point in time. See United States v.
Bizzard, 674 F.2d 1382, 1386 (11th Cir. 1982) (“The time between a conviction and a reversal
which fequires retrial is clearly not counted for speedy trial purposes.”). Accordingly, even if the
broader time frame Appellant contends should have been considered could have properly been
considered as part of the speedy trial analysis in his case, the trial judge nonetheless did not
abuse herbroad discretion by declining to impose the extreme sanction of dismissal since no -
speedy trial violation actually occurred no matter which time span was considered. Cf. Pittman,
373 S.C. at 552, 647 S.E.2d at 156-157 (“The record does not reflect any intentional or malicious
delays by the prosecution, nor does the record reflect any negligent prosecutorial behavior in. .
connection with this case. Additionally, the delays attributable to the defense were also
reasonable in light of the circumstances of this case. Although it took a long time for the case to
come to trial, any delay was the result of the complexities of this case. The justifications for the
delay offered by both parties in this case. weigh in favor of a finding that Appellant was not
deprived of his right to a speedy trial.”). ) \ ' s
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drscretlon ”) see also Brazell 325 S.C. at 76,480 S.E.2d at 70 71 (“Although the delay was

lengthy and the justification was unsatlsfactory, Brazell s r1ght to a speedy trral was not denied..

when one balances the Barker factors The long delay was negated by the lack of preJudrce to

" the defense. There.is no evidence that the delay was willful or 1ntentlonal »); cf. State V. Evans
- - N D .

386 S. C 418 425-426, 688 S.E. 2d 583, 587 (Ct. App. 2009) (ﬁndmg no error in the denial ofa

motlon to dlsmlss based on an alleged speedy trial violation where the delay prror to trial was-

- approxrmately twelve years) Appellant S convrct1on should be afﬁrmed,"

.
L
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" The trial judge correctly found Appellant’s issue related to a claimed violation of
the Interstate Agreement on Detainers Act could not properly be relitigated prior to his
most-recent trlal because the South Carolina Supreme Court had already addressed that .
particular issue in an earlier appeal and bindingly determined no violation occurred.
However, even if the issue could have been addressed again prior to the retrial; no violation
of the Interstate Agreement on Detamers Act occurred based on the specific facts and
clrcumstances of Appellant’s case. v N C , TN

Appellant contends the trial Judge erred by declmmg to’ drsm1ss his appeal for an alleged

violation of the IAD Act In support of that contention, Appellant readrly acknowledges our .

3o
Supreme Court already addressed and rejected the [AD Act cla1m in an earlier appeal.

\
Nonetheless Appellant asserts the trial judge could have and should have recons1dered the issue " .

J

“and dismissed. the murder 1nd1ctment because the IAD Act’s t1me limits were purportedly
“clearly” exceeded in hlS case. To. the contrary, the Supreme Court addressed Appellant S cla1m -y

i of an IAD Act v1olat10n in an earher appeal and found Appellant had walved the issue, Wl’llCl'l

[

was a rulmg that became the law of the case and thus was not subject to further rev1ew or
. > g b | )

" alteratlon by the tr1al Judge Therefore the trlal ]udge correctly declmed to ‘reconsider the ,
_Supreme Court’s b1nd1ng rullng on the matter. However even 1f the trial judge could have

' somehow addressed an issue that had already been resolved w1th ﬁnahty by the Supreme Court

Appellant still would not have been ent1tled to dismissal because no IAD Act v1olatron occurred

in his case'in light of the. contlnuances properly granted prlor to the exp1rat10n of the IAD Act’s

— A
. !
i

= ap‘plicable time limits. Appellant’s conviction should be afﬁrmed. e

RELEVANTFACIJ

7

Shortly>after Appellant s case was rescheduled for his most recent tr1al defense counsel
submrtted a motion seekmg for the cas/e to be dlsmlssed based on an alleged vrolatron of the IAD

Act’s timelines. (IK{. p. 16; p. 38; Pp. 725-730). In support of that motion, defense counsel

-
'
/ /
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it

' aéknowledged nurnerous continuances were granted in Appellant’s case after the IAD Act matter

. had beezn raised. (R. pp. 727-729). L-ikewise defense counsel acknoyvledged the Supreme Court

. had already rejected Appellant s claim of an IAD Act violation. (R p. 729) Nonetheless :
.defense counsel marntamed the orders grant1ng the contrnuances were somehow 1mproper

- because they were purportedly “1ssued with 1rregular1ty” and w1thout Appellant S express

5

consent or warver (R p. 729) Furthermore defense’ counsel asserted the contmuances granted »

-

did not “adequately cover” the full perlod of time from Appellant s extrad1t10n to South Carollna '
\ .. ) }

,untll Appellant S ﬁrst tr1al whrle the record from that trial allegedly d1d not contain all the

relevant 1nformat10n regardrng the IAD Act issue. (R.p.729). For those reasons defense

counsel argued Appellant s.case. should be drsmlssed foran IAD Act violation. (R p. 790).
Subsequently, at the outset: of Appellant s trial, the tr1al Judge conducted a hearing on the

IAD Act d1smlssal mot1on R.. pp 38- 39) In support of the motron defense counsel agam '

/

‘ conceded Appellant ] lAD Act cla1m had prev1ously been addressed and rejected by the

‘ 'Supreme Court and he then rested on the arguments ralsed in the pre -trial motlon R. pp 38- :

39) Followmg those remarks the sol101tor asserted the Supreme Court had already ruled

| deﬁnltrvely on ‘Appellant S. IAD Act issue through its earher decrsron and therefore, argued that

issue could not appropr1ately be raised again to the tr1al Judge (R pp. 63 64 pp- 736 738).

Moreover, the sol1crtor argued no [AD Act v1olat1on occurred in Appellant s case even if the ’

J -~

- issue could have properly been addressed by the trial ]udge (R pp 738- 747)

* After consrderlng the arguments of counsel the trial Judge concluded Appellant s IAD

Act issue had already been resolved. R. p. 91 p. 144). Furthermore the trial judge found

v

_ nothing new had been presented calhng into questlon the Supreme Court’s dec1s1on on that

\

particular is’s_ue; (R pp. 144-145). Speciﬁcally, the trial judge held:

7
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The Supreme Court decision in [Appellant]’s initial trial reversing
[Appellant]’s conviction and sentence of death . . . fully disposed
of the IAD claim. [Appellant] has failed to present any new
evidence to justify questioning that decision. Additionally, there
has been no new IAD action commenced subsequent to that
decision. Accordingly, [Appellant’s] motion to dismiss for .
violation of the IAD is- hereby denied. S

2
E
t

(R p. 855) Therefore the tr1al Judge declined to dismiss Appellant s case based on an alleged

: IAD Act violation. (R PP l44 145; p. 855; p 867)

ISTANDARD OF REVIEw]

, , . PR
On appeal an appellate court s1ts to review a tr1al Judge s rul1ngs solely for errors of law '

/

o , ,State V. Hurell 424 8. C 341 351 818 S. E2d 21 26 (Ct App 2018) In cases mvolvmg 1ssues

e eregardmg compllance w1th the requlrements establlshed by the IAD Act the IAD Act s terms are '.‘, “

o mandatory and a rulmg contrary to those terms. ord1nar1ly constltutes an error of law State v

o Patterson 273 S C. 361 363 364 256 S. E2d 417, 418 (1979) see Statev Holbrook 274 S C.4,

6, 260 S E 2d 181 182 (1979) (“[T]he 120 day t1me l1m1tat10n 1mposed under [one of the IAD.
Act s artrcles] is mandatory and requlred dlsmlssal of the charges agamst appellants w1th
iprejudlce ™). However when a contmuance is requested within the tlme 11m1ts estabhshed .by the :

. IAD Act a trial Judge is vested w1th broad dlscretron in regard to whether to grant or deny one | o
and the trial judge’s rulmg on the matter wrll not be disturbed on appeal absent a clear and |
prejudlc1al abuse of dlscretron See State v. Hill, 409 S C. 50, 59 60, 760 S.E.2d 802 807 (2014)-« :
' (f‘[W]e-wrll reverse a 01rcu1t court’s decrsron to grant a contmuance under the IADV only when it -
amounts to an abuse of discretion.”); Patterson, 273‘ S.C. at 363, 256 S.E.2d at 418 (“It is’

.axiomatic that the decision to grant a continuance is generally withiin the trial court’s

~ discretion.”); see also State v. Ravenell, 387 S.C. 449, 455,692 S.E.2d 554, 557 (Ct. App. 2010)
- (“The trial court’s denial of ‘a motion for a continuance will not be disturbed on appeal absenta .
o
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i "tsame case. ” Arlzonav Cahforma 460 U S 605 618 (1983) Pursuant to the law—of the case

- .ra1sed on appeal but should have been or rarsed on appeal but expressly rej ected by the

: " clear abuse of dlscretlon ”) State V. Yarborou h, 363 S C. 260, 266 609 S E. 2d 592 595 (Ct

“ ';’1 App 2005) (“The grantlng of a motion for a contmuance is w1th1n the sound dlscretron of the

< .o i

-

, trral court and w1ll not be drsturbed absent a clear show1ng of an abus)e of d1scretron ”) L
' ‘}:Slgnrﬁcantly, appellate reversals of trlal Judges ruhngs on contrnuance requests are about as -

":rare as the proverb1al hens teeth ” State V. Lvtchﬁeld 230 S C 405 409 95 S E 2d 857 859

Mo

';',)1

A Correctness of the Trlal nge s Conclusron Appellant’s IAD Act Clalm Could Not Be
Relltlgated in nght of our Supreme Court’s Earlier. Appellate Dec1s10n Addressmg That '
- Exact Issue SRR T o

7 / :

- om T

Ve e j'-':T-h'e-lav'v—of.—'the4case~do’c.:‘tfrine1is'~~~'a'doctrine»based-. on thejidea:afcourt’s-deciSiOn '.‘upon a rule;é' R

. R . A X - - ‘.;,"/f, R . o . /
s of law reached 1n a case “should contmue to govern the same 1ssues in subsequent stages in the -

‘F'

’ .doctr1ne a party is precluded from rehtlgatrng, after an appeal matters that Were elther not

4. L

~ :“‘_“__appellate court et Judvv Mart1n 381 S C 455 458 674 S E 2d 151 153 (2009) In other e
'words that doctr1ne proh1b1ts 1ssues wh1ch have been dec1ded ina prlor appeal from bemg

' .rehtlgated in the tr1al court in- the same case ” Ross V. Med Un1v of South Carohna 328 S C

S 51 62 492 S. E 2d 62 68 (1997) “Whlle the [law-of the case] doctrlne has been referenced as o

,dlscretlonary, it is recognlzed that pr1ncrples of authorlty do 1nhere in the mandate rule that :

‘417 S C 3 17, 788wS E 2d 228 235 (Ct App 2016) (footnote and crtatron om1tted)

S In the case at bar; Appellant sought to have h1s charges dlsmlssed by the trlal Judge after ,

the trlal Judge rev1ewed and reconsrdered our Supreme Court S earher demsron reJectmg ‘the IAD

b1nds a lower court on remand to the law of the case estabhshed on appeal ' Atkms V. JW1lson o . e



' ,.'vAct cla1m However as defense counsel readlly acknowledged to the trral Judge and Appellant

: | “contlnues to acknowledge on appeall Appellant prevrously rarsed l’llS IAD Act cla1m durmg h1s

o earller d1rect appeal and our Supreme Court expressly addressed and rejected that partlcular o

o

clalm in decrdlng that appeal See Barnes 407 S. C at 37 753 S E. 2d at 550 551 (“[W]e need

not reach any of appellant $ other 1ssues save that alleged he was entltled to drsmlssal of all

L u

- charges under the IAD Act On the face of thls record 1t appears appellant wa1ved hlS speedy E

Lo

i ':"‘trlal rrghts under th1s Act and we therefore declme to reverse on thls ground ”) cf Ross 328

R s
o S C at 62 63 492 S.E. 2d at 68 (“In Ross I the Court spemﬁcally determmed the lower court had _

dlscretlon under provrsrons of the APA to order drscovery concemmg alleged 1rregular1t1es in the A

-

. grlevance proceedlngs at MUSC and durmg the grlevance process MUSC s General Counsel : ‘-:;fi_',w o |

.

o and Vrce Presrdent had vrolated prov151ons of the APA proh1b1t1ng ex part communlcatlon In

' f arrlvmg at these conclusmns the Court necessarrly demded the APA was apphcable to MUSC s S

L Jgrrevance proceedrngs The lower court was bound by thrs dec1s10n as the law of the case
g ,

- Accordlngly, the lower court erred by concludrng the APA drd not apply to the grlevance

e proceedmgs before MUSC ”) Beyond that fact followmg the 1ssuance of the Supreme Court s L

A/. - . \.

o . dec131on Appellant dld not seek rehearmg or ralse any other challenges to the rulmg on the IAD v o

R ‘Act cla1m even though appellate success on that issue would have entrtled h1m to a complete S
5 o J .A - >

e dlsmrssal of hlS charges as opposed to the new-: trlal he was able to obtam See State V. Sampson » RN

f

: " 317 S C. 423 427 454 S E 2d 721 723 (Ct App 1995) (explammg unchallenged and
V' unappealed rulmgs are the law of the case) Furthermore nothmg prevented Appellant from
,presentmg all the 1nformat10n he sought to present in support of hrs IAD Act claim durmg hlS o

: latest trral when he orlgmally ralsed that 1ssue to both the tr1al Judge from' the ﬁrst tr1al and the S

A

. {

- | Supreme Court on appeal See Judy. d 381 S C.at 458 674 S E 2d at’ 153 (mstructrng a party

N - I8 . - - ' - .- s . . . -

‘3,5:‘ ;
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cannot relitigate & matter that either could have been raised in an earlier appeal or was expressly

I€ej ected by an appellate court). Accordingly, because Appellant had a full and fair opportunity

s

to raise his IAD Act claim and that claim was rejected by both the original trial judge and our .
Supreme Court, the Supreme Court’s ruling on Appellant’s IAD Act claim was binding and

) Appellant was precluded from having that issue relitigated again at the outset of his most-recent

J

- trial. See State v. Gilbert, 277 S.C. 53, 58 283 S.E.2d 179, 181 (1981) (“Appellants allegatlons
: A
DA ‘that the1r confessrons should have been suppressed have been considered by thls Court and |

resolved adversely to the appellants These matters are therefore res ]ud1cata (c1tat1on '

B om1tted)) see also Tavlor v. United States, 59 F. App’x 58, 60 (6th Cir. 2003) (“The law ofithe

SR casefdoctrrne holds that once an appellate court has ,ruled on a particular issue, absent exceptional
. - - - ° ) . . X (

s e e . R r :

' c1rcumstanCes the ruling 1S»ﬁnal and must be followed by the district court on remand.”). Asa

result the tr1al Judge correctly declmed to rel1t1gate an issue that had already been ﬁnally

resolved by our Supreme Court. See State v. Patrlck 318 S. C 352 358,457 S. E.2d 632 636

(Ct App. 1995) (holdmg the’ Supreme Court s rullng on Patrick’s IAD Act clalm durlng an

earller appeal was bmdmg) Appellant s conv1ct1on should be affirmed.
(A :
' B Absence of an_ IAD Act Vlolatlon Even Assummg the Trial Judge Could Have
SN . Addressed and Reconsidered the Issue _ '
- W
The IAD Actisa “compact. entered into by 48 States, the United States, and the District

of Columbra to estabhsh procedures for resolutlon of one State E outstandlng charges against a

pr1soner of another State ” New York v. Hill, 528 U.S. 110, lll (2000) (citations omitted).

' Cr1t1cally, the: IAD Act was de51gned to create * ‘cooperative procedures” between the states and
, p ‘
E the federal government in order to “encourage the: exped1t1ous and orderly dlsposmon of”

- outstanding charges and detamers agamst prisoners incarcerated in other _1ur1sd1ct1on based on’

!

-

- the “incertainties” caused by such charges and detainers. S.C. Code Ann. § 17-11-10, art. T; see
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State v,_Ftnley, 277 S.C. 548, 550, 290 S.E.2d 808, 809 (1982) (“The purpose of LA.D.isto

foster the expeditious disposition of charges outstanding against prisoners so as to eliminate

o

uncertalntles whlch accompany the ﬁhng of detamers ) .

"Based on the IAD Act two d1st1nct deadhnes are 1mposed upon the State after a detainer
‘against a defendant held in another jurisdiction is ﬁled—a 180-day deadhne and a 120-day
" deadline. —-SQ>S.C, Code Ann. §'t‘17-’1 1-10, art.'I'II(a) (setting-out a 18.0-day deadtine for the -
commencement of trial?; S.C. Code Ann § 17-1.1-1'0, art. tV(c) (settin{g»out al 20-day deadline |
for the commencemen’t of trial) Speciﬁcal‘ly, when a' defendant ﬁles a request complying with

. the IAD Act’s requlrements for final drsposmon in connectlon to a filed detalner the defendant
. .

“shall be brbught to trlal w1th1n one. hundred and elghty days after he shall have caused to be
dehvered to the prosecutlng ofﬁcer and the approprlate court of the prosecutlng ofﬁcer ]

| jurisdlctlon wrltten notice of the place of his imprisonment and his requestlfor a ﬁnal dlsposition

. i

-~ to be made of the 1ndlctment information, or complalnt ” S.C. Code Ann. §17- 11 10, art i(a).

| L1kew1se “tr1a1 shall be commenced w1th1n one hundred and twenty days of the arrival of the :

prrsoner in the recelvmg state” when a defendant is transferred pursuant toa detalner regardless

v‘/

‘of whether the defendant ever requested flnal dlsposmon S C Code Ann §- 17 11- 10 art IV(c)." v

NS

Ordlnarrly, ifa defendant is not brought to tr1a1 w1th1n the apphcable statutory perlod the IAD
© :Act requires the trlal judge to dlsmlss the pendmg indictment, information, or complaint with

‘--prejudlce sc ‘Code Ann. § 17-11-10, art: V(e). - | R o

)

Crltlcally though notw1thstand1ng the deadhnes estabhshed by the IAD Act a trial Judge
g . N .
with _]uI‘lSdlCthn over the case 1s vested w1th statutory authorlty to expand the deadhnes by

“grant[ing] any necessary or reasonable contlnuance” for ¢ ‘good cause shown in open court”
when “the prisoner,or his counsel” is present. S.C. Code Ann. § 17-11-10, art. IIi(a); see S.C.
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" noIAD Act v1olat10n occurred in Appellant s case.

p

{

.Code.Ann. § 17-11-10, art. IV(c) (providing “for good cause shown-in open court, the prisoner or

his _counsel being present, the court having jurisdiction of the matter may grant any necessary or
reasonable continuance”). Moreover, beyond the trial judge’s authority to expand the deadliries
for good cause, a defendant—or counsel acting on the defendant’s behalf—can Waive the

deadlines established bythe IAD Actin multiple ways,_including by requesting continuances or

B agréeing to a trial date outside of the Act’s deadlines. See Hill, 528 U.S. at 115 (recognizing.
} o : Ciy . . : - ' ! 7

'defense counsel can waive an IAD claim by agreeing to a trial date outside of the deadlines

establlshed by the IAD Act) see also Finle ey, 277 S.C. at 551 290 S.E. 2d at 809 (“In the mstant

: case, appellant s motlon ‘was the cause of the delay, the prosecut1on 1nd1cated it was ready to

T

. proceed to trial. We believe a defendant cannot cause the delay in the trial and then expect

d1smlssal of the charges because the case was not tried within the one hundred twenty day

\

' per1od ”) State V. Allen 269 S. C 233 238 237 S.E. 2d 64 67 (1977) (“The prov1s1on in Sect1on

~

- IV(e) for d1sm1ssa1 of an 1nd1ctment where a pr1soner is returned to the or1g1nal place of o

4 7

lmpnsonment w1thout a tr1al hasno appl1cat1on when, as here the State is ready for tr1al and the

L

pr1soner requests and obtalns a continuance.”). -
- In the Appellant s case, neither the State nor any of the circuit court Judges mvolved in

the case—j ust as the Supreme Court has prev1ously concluded——v1olated the requlrements of the

IAD Act before Appellant was brought to tr1al for Victim’s murder. See Bames 407 S.C. at 37,

!

© 753SE2dat 550- 551 (dechmng to-dismiss Appellant s case for a purported IAD Act v1olat10n)

| Accordmgly, even assumlng Appellant s IAD Act claim could have somehow been addressed by .

the trial Judge desplte the fact it had already been addressed and rej ected by the Supreme Court
( i .
. K \

38



. .

~ to such tr1als in South Carohna a pres1d1ng Judge would have to be appomted terms of court

N
Critically, regardless of whether Appellant actually triggered the 180-day deadline or the
120-day deadline was the applicable deadline that began running when Appellant was extradited
to South Carolina from Georgia the circuit court took proper statutorily authorized actions -

within the deadlines established by the IAD Act. Demonstratlng that fact, on a date only 102

'days after the 1n1t1alfpurported triggering event’ and seven days after Appellant was brought to '. .

South. Carohna Appellant appeared L 0 se before Judge Keesley, and a hearing was conducted

- on hlS IAD Act cla1m in open court. Then two days after that J udge Keesley 1ssued a written

i order' finding 'good cause existed to continue Appellant’s trial beyond the 180-day deadline

mandated by the IAD Act. Speciﬁcally; in finding good cause existed Judge Keesley

\

. determined. Appellant s case was going to. bea capital murder tr1al spec1ﬁc procedures applied .

1

, would have to be modlfied the discovery assoc1ated w1th a death penalty case would have to be

l

‘/

. conducted and there Was no reasonable way, the case’ could be brought to frial under the ‘ \ i
' timeframe establlshed by the IAD Act, Wthh were all legitimate and we1ghty reasons for

g continuing Appellantfs-de_ath penalty, trial. See S.C. Code Ann. § 17-11-10, art. III(a) {

(authorizing the presiding j'ud'ge to grant “any necessary or reasonable continuance” for “good -
cause shown in open court” when an IAD claim is before him or her); cf. Hill, 409 S.C. at 59-60,

760- S. E. 2d at 807 (cons1der1ng the magnitude of the charged crime in determming whether the

-trial Judge abused his dlscretion by granting a good cause’ contlnuance under the IAD Act)

'Therefore in Appellant S case a c1rcu1t court Judge with proper Jurisdiction over the matter .

granted a reasonable and necessary continuance upon a showmg of good cause before either the

' 18Q-day deadline or the 1_20-day deadline of the IAD Act had expired, and there was nothing

e

suggesting Judge Keesley abused his discretion by granting that continuance. See _Hi_ll, 409 S.C.
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at 59, 760 S.E.2d at 807 (“[W]e will reverse a circuit court’s de_cisio'n to grant a continuance

under the IAD only when it amounts to an abuse of discretion.”)' see also Lvtchﬁeld,-230 S.C. at -

.409 95 S.E.2d at 859 (“The granting or refusal of a motion for cont1nuance is within the
dlscret1on of the tr1al Judge and his d1sposrt1on of such a motlon will not be reversed on- appeal
unless it is shovvn that there was an abuse of d1scretron to the. preJud1ce,of appellant. .

,. [R]eve'rsals‘ of refusal of continuance are about as rare as.the.p‘roverbial hens’ teeth.”). Asa

result, no IAD vlolation occurred _vvhen Appellant’s case was ,continued past; the deadlines B
established by the IAD Act o -

Beyond the fact no IAD vlolation occurred' as a result of Judge Keesley’s grant(of,a
/proper continuance, no subsequent violation of the IAD Act occurred before Appellant was

<

brought to tr1al Crltlcally, untll February 16, 2006 1t was not p0551ble for. Appellant to be
‘ 'brought to tr1al in hlS déath penalty case as he d1d not have—and had not’ walved the right to
“have—the requlslte twor spec1ally quahﬁed attorneys needed for a caprtal murder trial to proceed
forward See S. C. Code Ann. § 16 3- 26(B)(l) (“Whenever any person 1s charged w1th murder -

" and the death penalty is sought the court upon determmmg that such person is unable
(

ﬁnanc1ally to retain adequate legal counsel shall appo1nt two attorneys to defend such person in’

—

the trial of the action. One of the attomeys SO appomted shall have at least five years .experlence

asa l1censed attorney and at least three years experlence 1n the actual trlal of felony cases, and '

only one of the attomeys so appointed shall be the Pubhc Defender ora member of his staff.”).. |
) Then, shOrtly after Appellant’s second attorney was appointed, Judge Maddox, who by then was
- ‘pres1d1ng over Appellant s case, conducted a hearlng in an effort to schedule Appellant s tr1al
and was forced to contlnue the case agam because nelther the court s schedule ndr the schedules |

\

* of the attorneys—including Appellant’s attorneys—were such that a trial could be scheduled for\
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oA

the remainder of 2006. Efter ‘that, Appellant did 'not maké any formal or legitirriate.reti}iests for
his case_'to be Apr.omptly tried and did not’raise any additional ar4guments pursuant to the IAD' Act
prior to Judge Maddox scheduling his case for trial in June of 2008.2%) Instead, once the Gase was
schgduled for tﬁat time period, App‘ell’antl’s.counsel moved fof a continuance to give 'ghe‘rﬁ t'irile to
cbmpleté_ fhéir prépafétions forv‘the‘lca:pita'l friai | just beforé a Jury Apéol was drawn, and Judge |

Maddox granted the défense’s request and continued the cajs’eé\untill such time it could be set for
: - . ! \ : ! /

~

trial. As Appellant’s defense was not yet ready for trial long after Judge Keesley granted the

AN . - : - o8

» Critically, although no legitimate obj ections pursuant to the_fAIS Act were raised after Judge
Keesley granted:the initial good cause continuance; Appellant—through an improper pro se '

- motion dated September 5,2005, and filed on September 8, 2005—personally sought for his case - ,. 7

- to be dismissed pursuant to the IAD Act. (R. pp. 790-797). Likewise, in November of 2005,
Appellant-personally submitted to the Edgefield County Clerk of Court several letters he had
allegedly sent to his counsel indicating he did not wish counsel to seek any continuances on his.
behalf. (R;,pp.f 804-808). Notwithstanding the fact it was for counsel—and not Appellant—to -
" make the necessary scheduling dec’is'ioris' for the defense, none of Appellant’s pro se filings, -
which were legal nullities in light of the fact he was represented by counsel at the time'he -
submitted them, constituted legitimate objections under the IAD Act, and the circuit court judges
involved.in Appellant’s case correctly-took no action on any of those filings. SeeJones v. State,

348 S.C..13, 14, 558 S.E.2d 517, 517 (2002) (“There is no constitutional right to hybrid

representation either at trial or on appeal.”); Foster v. State, 298 S.C. 306, 307,379 S.E.2d 907,

L 907 (1989) (ordering the Clerk of Court to return a substantive pro se document filed while the
petitioner was represented by counsel); see also Hill, 528 U.S. at 115 (“Scheduling matters are
plainly among those for which agreement by counsel generally controls. This case does not
involve a purported prospective waiver of all protection of the IAD’s time limits or of the JAD
generally, but merely agreement to a specified delay in trial. When that subject is under -
consideration, only counsel is in a position to assess the benefit or detriment of the delay to the

~ defendant’s case. Likewise, only counsel isin a position to assess whether the defense would *

- even be prepared to proceed any earlier. Requiring express assent from the defendant himself for
such routine and often repetitive scheduling determinations would consume tife to no apparent
purpose. The text of the IAD, moreover, confirms what the reason of the matter suggests: In
allowing the court to grant * good-cause continuances’ when either ‘prisoner or his counsel’ is
present, it contemplates that scheduling questions may be left to counsel.” (citation omitted)); cf.
Miller v. State, 38§ S.C. 347, 347, 697 S.E.2d 527, 527 (2010) (‘‘Since th'é_:re'is norightto
‘hybrid representation’ that is partially pro se and partially by counsel, substantive documents,
with the exception of motions to relieve counsel, filed pro se by a person represented by counsel
are not to be accepted unless submitted by counsel. Because petitioner was represented by
counsel, the pro se motion was not proper, should not have been accepted, and should not have

"been ruled upon. The motion was essentially a nullity.” (citations omitted)). '

N .
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initial good cause continuance, it is abundantly clear neither Judge Keesley nor Judge Maddox

abused their broad discretion in continuing Appellant’s case beyond the deadlines set out in the

IAD Act?' See Statev Colden 372.8.C. 428, 437,641 SE2d 912, 917 (Ct. App. 2007)

(recogn121ng tr1al Judges have broad discretion and are shown great deference on the’ grant or

3
*

demal of* contrnuance requests) Moreover by actually seekmg addltlonal cont1nuances beyond

. the 1n1t1al contlnuance granted by Judge Keesley, Appellant s defense walved any right to,

- complaln of an IAD violation When h1s case was ﬁnally brought to trral at'a time. when all s1des \

.

were ready to proceed. See H1ll 528 U. S at 115 (recogn1z1ng defense counsel——even wrthout '

7 . \‘l

express consent from the client being represented~—could effectwely waive 2 defendant S rlght to

be brought to tr1al w1th1n the 180- day period spec1ﬁed under IAD Act by agreeing to a tr1al date

“ } out51de that tlme perlod) see also Brown V. Wolff 706 F 2d 902, 907 (9th C1r 1983) (explalmng -

“la] prlsoner may waive h1s IAD rights . .. if he afﬁrmatlvely requests to be' treated ina manner

contrary to the procedures prescribed by the JAD” Whrle also ﬁndrng the pet1t1oner by expressly

-

4

2 Regardmg Judge Maddox’s May 2008 order grant1ng defense counsel’s motion for a good

~ cause continuance, there is no indication in the order the continuance was granted following a

~ hearing conducted in open court with either defense counsel or Appellant present as requlred by

-

the JAD Act. See S.C. Code Ann. § 17-11-10, art. [1I(a) (permitting a trial judge to grant “any
necessary or teasonable continuance” upon “good cause shown in open court” when “the .
prisoner or his counsel”); S.C. Code Ann. '§ 17-11-10, art. IV(c) (permitting a trial judge to grant
“any necessary or reasonable continuance” upon “good cause shown in open court” when “the

~ prisoner or his counsel”). Importantly though, no objection was raised to the’ sufﬁcrency of the =

order after it was issued, and, thus, Appellant cannot properly challenge its sufficiency now. See

Hill, 528 U.S. at 118 (“[Making dismissal of an indictment turn on a hypertechnical distinction]
“would enable defendants to escape justice by willingly accepting treatment inconsistent with the

- IAD’s time limits, and then recanting later on. Nothing in the IAD requires or even suggests a
" distinction between waiver proposed and waiver agreed to.”); see generally State v. Burnett, 226 -~

_universally recogmzed and obviously just.”).

S.C. 421, 424, 85 S.E.2d 744, 746 (1954) (“A defendant may not reserve vices in his trial, of
which he has notice as here, taking his chances of a favorable verdict, and in case of = i
disappointment, use the error to obtain another, trial.”); State v. Ballew, 83 S.C. 82, 87,63 S.E."
688, 690 (1909) (“The general principle that a party can not take his chances of a successful -
issue, reserving vices in the trial, of which he has notice, for use in case of dlsapporntment is

/> .
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agreerng to contlnuances up to the date of hrs trial, “acted contrary to the speedy trial provrsrons

of the IAD”); Umted States v. McIntosh 514 F. App X 783 795 (10th C1r 2013) (“A defendant

- may wa1ve hlS IAD rights by agreeing to a trialidate that is later than the Agreement requrres
- Here the Government moved to de31gnate the case a complex case and to exclude all time prror
to tr1al for purposes of the Speedy Trlal Act. The Government s motlon re/quested a trial date of |
October 24 2010 well beyond the IAD s 120-day deadline.” Ata hear1ng on that motlon
‘Defendant was present with hlS counsel and d1d not Ob_] ect to the later trral date Because he drd )
' not do S0, he waived his rrght to go to tr1al within 120 days of hlS arrlval in the Drstrlct of g
Kansas ) cf. Allen 269 S. C at 237,237 S.E. 2d at 66 (holdrng the defendants’ request for a
| contrnuance ‘amounts to a walver of thelr rlght to now contend that they were deprlved of the o
'rrght toa speedy trial of the charges against them”) Accordlngly, Just as our Supreme Court |
3 prev1ously concluded no IAD.Ac(t v1olat10n occurred in Appellant s case and therefore

{
Appellant was not entrtled to drsmrssal even assumlng the i 1ssue could have been addressed and

' reexamined by the trial judge. 'Appellant’s c‘onviction should be affirmed. - o . \



Ealay

CONCLUSION .

~

F or all the foregoing reasons, it is respectfully submitted that the judgment and

‘conviction of the lower cotirt be affirmed.

\\
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