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RESPONDENT’S ISSUE PRESENTED
The {ecord amply supports the Post-Conviction Relief Judge’s findings that Trial Counsel
was not ineffective for failing to investigate the length of the ﬁafﬁc stop, specifically putp(;rted
inconsistencies between the traffic stop video and dispatch radio logs, and that Petitioner failed

to establish any prejudice.



STATEMENT OF THE CASE

On May 24, 2005, the Greenville County Grand Jury indicted Petitioner Karriem Provet
on one count of trafficking cocaine, more than 100 grams, and one count of resisting arrest,
arising'ﬁjom a traffic stop on May‘ 1, 2002. The matter was called for a Jury trial on August 7,
2007, before the Honorable Carmen T. Mullen, Circuit Court Judge. William Long, Esquire,
(Trial Counsel) represented Petiﬁoner, and Assistant Solicitor John D. Newkirk, Esquire,
prosecuted the case: | ) |

) Prior to trial, _Petitioner‘r_noved to: suppress all evidence, including a Avideotape of the
traffic stop at i:;,sue and drugs seizéd from the car. He assertéd his detention was unconstitutional
because it was not based on reasonable suspicion of criminal activity. He further asserted he did
not consent to the search of his car, and even if he did, it was involﬁntafy because the detention
was lillégal and the circumstances were coercive. Petitioner did not testify at the suppression
hearing, even after the trial court advised him his testimony could not be used against him at
trial, and he stated he had discussed the option with Trial Counsel. The trial court denied the
motion to suppress, finding the totality of th§ evidence established reasonable suspicionl to
_extend the traffic stop; and Petitioner’s consent to search the vehicle Was knowing and \voluntary.
(Corrected Appendix, pp. 185-274).

The( jury convicted Petitioner as indicted on both counts. The trial court sentenced

Petitioner to concurrent prison terms of twenty-five years (trafficking) and one year (resisting

arrest). (Corrected Appendix, pp. 471-486). The South Carolina Court of Appeals affirmed

.Petitio_ner’s convictions and sentences on January 31, 2011. State v. Provet, 391 S.C. 494, 706
S.E.2d 513 (Ct. App. 2011). The South Carolina Supreme Court granted certiorari to review the
Court of Appealé decision, and affirmed the Court of Appeals on August 13, 2013 State v.

Provet, 405 S.C. 101, 747 S.E.2d 453 (2013). At issue in both courts was whether the officer
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unconstitutionally extended the original traffic stop, and whether Petitioner consented to the
'seal;ch of his Vehiéle.

~ Petitioner filed an application for post-conviction relief on August 2, 2014, raising the
following allegations: -

1. Ineffective assistance of counsel:

a. Failed to challenge and object to the initial traffic stop.

b. Failed to challenge and object to reasonable suspicion.

c. Failed to challenge and object to officer testimony
about air freshener.

d. Failed to challenge and object that the officer lacked
probable cause for the second detention.

e. Failed to challenge and object to a “copy of a copy”
(sic) of the vehicle transport video being put into

. evidence. =

f. Failed to view vehicle transport video with [Petitioner].

g. Failed to subpoena radio transmission tapes and call
logs.

h. Failed to challenge and object to the resisting arrest
charge. »

i. Failed to challenge the K-9 certification,

j. Failed to properly prepare for trial.

k. Failed to challenge and investigate why the case was
dismissed with leave to restore.

1. Failed to challenge the chain of custody.~

m.. Failed to challenge and object to the length of time the
evidence was in the officer’s control.

n. Failed to subpoena the evidence custodian.

2. Procedural due process.

3. Prosecutorial misconduct.

(Correc’;ed Appendix, pp. 25-33). Respondent submitted its\ return on January 8§, 2015.
(Appendix, pp. 34-37). A

The matter was called for an evidentiary hearing on June 26, 2017, at the Greenville -
County Courthouse before the Honorable Daniel Dewitt Hall, Post-Conviction Relief Judge.

Petitioner was present at the hearing and represented by William G. Yarborough, III, Esquire.

Respondent was represented by Assistant Attorney General DeShawn Mitchell of the South



Carolina Attorney General's Ofﬁcg. Petitioner testified on his own behalf, and presented
testimony from Trial Counsel, Peter\Gordon Skidmore, and Petitioner’s wife, Shontea Snnth
(Corrected Appendix, pp. 38-139). Following the hearing, the Post-Conviction Relief Judge
issued an Order of Dismissal signed on February 13, 2018, and filed March 2, 2018, denying
Petitioner’s application for post-éonviction relief. (Corrected Appendix, pp. 1-24). |
Petitioner filed a notice of appeal on March 10, 2018. Petitioner filed his Petition for
Writ of Certiorari and Appendix on September 17, 2018. Respondent no\w submits this Return to

the Petition for Writ of Certiorari.



STANDARD OF REVIEW

The post-conviction relief court’s findings of fact and conclusions of law receive great

deference during appellate review. Caprood v. State, 338 S.C. 103, 109, 525 S.E.2d 514, 517
(2000). The proper standard of review of a post-conviction relief evidentiary heafing is whether
“any evidence of probative value” exists to sustain the post-conviction relief judge’s findings.

" Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).




ARGUMENT

The record amply supports the Post-Conviction Relief Judge’s
findings that Trial Counsel was not ineffective for failing to
investigate the length of the traffic stop, specifically purported
‘inconsistencies between the traffic stop video and dispatch radio logs,
and that Petitioner failed to establish any prejudice.

!

Petitioner ai'gues the Post2Conviction Relief Judge erred in finding Trial Counsel was not
ineffective for failiné\to investigate the length of the traffic stop and purported inconsistencies
‘between the traffic stop video and dispatch radio logs, because suchlan investigation would have
established the officer unreasonably extended 'the traffic stop in violation of the Fourteenth
Amendment.! Probative eifidence in the record 'amply supports the Post-Conviction Relief
Judge’s findings that Petitioner failed to meet his burden to prove 1) Ti'ial Counsel was
ineffective, and 2) he’was prejudiced by the purported ineffectiveness.

Petitioner, -like all other defendants, has a right to the assistance of effective counsel as

provided by the Sixth Amendment to the United States Constitution. U.S. Const. amend. VI;

Strickland v. Washington, 466 U.S. 668 (1984);\ Lomax v. State, 379 S.C. 93, 665 S.E.2d 164
(2008). P\etiticner has the burden of proving the allegations in his post-‘conviction relief action,
and when alleging that trial counsei was constitutionally ineffective, he must prove that
“counsel’ls conduct so undermined‘the proper functioning of the adversarial process that it cannot
be relied upon as having produced a just result.” Strickland, 466 U.S. at 686

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies

the two-pronged test outlined in Strickland, 466 U.S. 668. First, Petitioner must prove that

1As set forth above, Petitioner raised numerous allegations of ineffective assistance of
counsel in his Post-Conviction Relief application, but the only issue Petitioner raises in the
Petition for Writ of Certiorari is the alleged ineffective assistance of counsel regarding failure to
investigate and obtain the radio logs. Therefore, the remaining issues are not before this Court
for review.



counsel’s performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624,

625 (1989). Under this prong, the court measures an attorney’s performance by its
“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at

625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the

attorney provided representaﬁon within the range of competence required in criminal cases. -

" Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985). “Counsel is strongly presumed to
have rendered adequate assistance and. made all significant decisions 'in the exercise of

reasonable professional judgment.” Id. (citing Strickland, 466 U.S. at 690). Petitioner must

overcome this presumption to receive relief.»Cher_ry, 300 S.C. at 118; 386 S.E.2d at 625. Second, -

counsel’s deficient performance must have prejudiced Petitioner such that “there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have .
been different.” Cherry, 300°S.C. at 117-18, 386 S.E.2d at 625. |

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on

the fundamental fairness of the proceeding whose result is being challenged. A court need not

first determine whethier counsel’s performance was déficient before examining the prejudice

suffered by the defendant as a result of the alleged deficiencies. If it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient prejudice, that course should be

followed. Strickland, 466 U.S. 668.

4/

Moreover, Strickland does not require a finding of ineffectiveness merély fof deviation
from some rigid rule of representation. Rather, Strickland requires the post-conviction relief
applicant to prove “counsel made errors so serious that counsel was not functioning as the
‘counsel’ guaranteed the defendant by tﬁe Sixth Amendment.” Id. at 697. Therefore, thé

function of the post-conviction relief court is to determine if “in light of all the circumstances,
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the identified acté or omissions were outside ‘Ehe wide range of professional competent
assistance” require& ofa cﬂmiﬁal defense attorney.” Id. at 690. |
Petitioner argues Trial Counsel was ineffective for failing to obtain the South Caroliﬁa

Higflway Patrol radio call logs from the night of the traffic stop. He contends the logsﬁ show a
~ one hour and ten minute difference between the time thé officer testified he stopped Petitioner
(10:10 p.m.) and called- dispatch for a records check (several minutes later), and the times
reflected on the video. He claims the video time stamp indicates the officer actually stopped him
at 9:02 p.m., they were on the side of the road for over an hour waiting on the K-9 unit to arrive,

and the radio logs show the ofﬁcer did not call d;spatch for a license check until 10:12 p-m. The
difference between the video time stamp and the radio logs, and Tnali Counsel’s failure to obtain
the radio logs prior to trial, do not rise to the level of ineffective assistancé of counsel, or
constitute such prejudice to Petitionér that there is a reasonable probability the result at trial
| would have been different.

The radio logs éctually substantiate the bfﬁcer’s trial testimony regarding the time of the

stop and license check request. Even though Petitioner }ailed to present any substantive
"evidence regarding the meaning of certain codes and handwritten log entries, for purposes of:
argument, the logs may indicate the officer’s call sign is “R9.” According to the logs, R9
requested the records check (license and registration) involving Pe’;itioner at 10:12 p-m., which is
consistent with the officer’s trial testimony that he stopped Petitioner at approximately 10:10
p.m., talked with him for a few niiﬁutes while filling out a warning ticket for the trafﬁc offenses

he observed, and then contacted dispatch for the records check. -Also according to the logs,

t

\

2 Absent substantive evidence regarding the Highway Patrol’s code system ‘and method of
recording dispatch calls, the assertions herein are based on a generic knowledge of law
enforcement dispatch codes, and logical deductions from that knowledge.

~
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dispatch responded with the requested information at 10:16 p.m. (Corrected Appendix, pp. 157,

r : _
190-227, 294-327). The approximately thirty minute video, including the time stamp on the
video, was entered in evidence and played for the jury. (Corrected Appendix, pp. 311-312).3
Thetefore, any discrepancy between the video time stamp and the officer’s testimqny' was
already before the jury. ,\

The logs also substantiate R9’s testimony‘that the K-9 officer (apparent call sign “R25”)
arrived while R9 was completing the warning ticket, which was minutes after R9 requested the
K-9 officer’s assiétar{ce. The logs indicate R25 arrived at 10:15 p.m., approximately four

" minutes after R9 requestéd the records check from dispatch, and approximately one minute

before dispatch conveyed the records information to R9 Approﬁimately two minﬁtes later

(10:18 p.m.), both R25 and R9 alerted dispatch they were chasing the subject on f(oot, and a call

for assistance went out to all ofﬁcers.l (Corrected Appendix, p. 157). |

Petitioﬂner’s contention he was actually stopped at 9:02 p.m. is belied by the very logs on
which he relies. Again, éssuming for argument the pfﬁcer’s Sign is R9, according tb the radio

logs, R9 stopped a gold Pontiac with a Texas license plate on northbound I-85 and requested a

records check at 9:55 p.m., and then went back in service (10-8) at 10:01 p.m. ' (Correcteci

Appendix, pp. 155-156). Therefore, R9 could not have étopped Petitioner at 9:02 p.m., and then

’ \

waited on the side of the road for over an hour until 10:12 p.m. before requesting a records check

on Petitioner. -

3The video was transported to the Court on October 29, 2018.
10



Petitioner submitted no evidence the video presented at trial was altered in any way, and
again, the time stamp was displayed on the video itself.* In essence, he asks this court to simply
accept his assertion regarding the length of the traffic stop as truth; and then re-examine the
analysis of the trial court, the court of appeals and this Court irl afﬁrrning his conviction.’> His
argument makes it abundantly clear this case turned primarily, if not solély, on Petitioner’s
credibﬂity, and the Post-Conviction Relief Judge expressly found Peti;tioner’s testimony at the

hearing was not credible. (Corrected Appendix, p. 13). Credibility findings are entitled to great

deference on appellate review. See Frierson v. State, 423 S.C. 257, 815 S.E.2d 433, 435 (2018)
(“[W]e afford great deference to a PCR court’s credibility ﬁndings.”).\
At the post-conviction Jreli'ef hearing, Petitioner testified he told Triai Counsel repeatedly
| that the traffic stop was much longer than the V'ideo indicated, including right after he viewed the
video with Trial Cdunsel during the suppression hearing.® (Corrected Appendix, pp. 76-104,
111-115). Sighiﬁcantly, when‘given the opportunity to testify about the traffic stop after hearing
the officer’s testimony and viewing the video at the suppression hearing, Petitioner declined to
testify éven after the trial court advised him nothing he said in his hearing testimony could bé \
used against him at trial. Even though he did not have the radio logs at the time, Petitioner knew

\
what time RO testified he initiated the traffic stop, and what time was indicated on the video.

“There are totally innocent reasons the time stamp on a video could be inaccurate,
including daylight savmgs time, which would automatically create a one hour difference (9:12
p.m. ET on the video is 10:12 p.m. DST), and the jostling a camera mounted inside a law
enforcement vehicle may sustain. The video itself, regardless of the time stamp, is the best
evidence of what happened during the stop, how long the stop lasted, and when it shifted from a
traffic stop to an investigation.

5The vast majority of Petitioner’s argument in the Petition for Writ of Cert1orar1 is
rehashing whether the officer’s observations during the traffic stop constituted reasonable
suspicion to extend the stop, an issue already decided in Petitioner’s direct appeal.

Spetitioner’s wife also testified at the post-conviction relief hearing that she told Trial
Counsel Petitioner was “adamant” the traffic stop lasted longer than shown on the video, which

she had viewed and actually transcribed prior to trial. (Corrected Appendix, pp. 120-124).
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(Corrected Appendix, pp. 241-246). Rather than testify under oath ;J.b,out his version of the
traffic stop prior to trial, however, Petitioner sat silent:

Tﬁe ‘Post-Conviction Relief judge found Trial Counse] diligently pursued suppression of
the video and all evidence obtained\ thereafter, and Petitioner showed no vpreju(.iice resulting from
Trial Counsel’s performance. On the specific issue regarding the radio légst the Post-Conviction
Relief Judge found the only evidence regarding an interpretation of the logs’ contents was the
testimony of Petitionef’s private investigator, who never Worked for the Highway Patrol a;nd
never spoke to anyone at the Highway Patrol about the logs” contents, and Petitioner’s own self-
serving testimony, which was not credible. in the absence of evidence from someone with the
Highway Patrol explaining what the logs clontained, the Post-Conviction Relief Judge found
there wés no compelling evidence Trial Counsel was ineffective in failing to obtain the lbgs, or
that the trial outcome would have been different if the logs had been obtained. (Corrected
Appendix, pp. 14-15, 19-20, 68).

There is ample probative evidenqe in the record supporting the Post-Conviction Relief
Judge’s findings that Trial Counsel’s performance was not deficient, and Petitioner was not
prejudiced. Trial Counsel viéorously worked to suppress the video and other evidence, and as
évidenced by the opinions from both South C|arolina appella’ge courts, created an excellent record
for appellate review of the issue. At Petitioner’s trial, the jury had the officer’s testimony about
the time her stopped Petitioner’s car, as well as the actual video of the stop with the time stamp
displayed, and ciearly found the‘ officer’s testimony was credible. Accordingly, this Court

should deny the Petition for a Writ of Certiorari.



- CONCLUSION

Based on the fo_rego_in.g, the State submits this Court shbuld deny the Peﬁtion for Writ of .
Certiorari. |

| - - Respectfully submitted,

ALAN WILSON
Attorney General

" DEBORAH R.J. SHUPE
Assistant Attorney General
S.C. Bar No. 5098

W@%%&%

Deborah R.J. Shupe _

' ATTORNEYS FOR RESPONDENT -

Office of the Attorney- General’ :
Post Office Box 11549 ,
Columbia, South Carolina 2921 1
(803) 734-3737

).

March 8,200 . .- . L
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