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STATEMENT OF ISSUES ON APPEAL
| | 1. -
Whether the trial judge should have granted a motion for a mistrTal after the State
.elicited an inadmissible f)ﬁqr bad ‘ag:t from its first witness?
2.
Whether the trial judge should have granted a motion for recusal as a sanction in
respénse to judge shopping by the State? |
3.
Whether appellant is entitled to a judicial determination on whe\th.er'he should

receive credit for time served while on house arrest?



STATEMENT OF THE CASE

On April 12, 2007,-a York County grand jury indicted Harry Anthony for foﬁr
counts of distribution of cocaine base (crack). R. 297. These indictments alleged conduct
that was over two years old. R. 297-304. In November 2007, Anthony ﬁled a motion
requesting that the Honorable John C. Hayes, III recuse himself ‘fror‘n the.cas'e. R 257. On
November 29, 2007, Judge Hayes Held a hearing on fhis issue. R. 215. Antho'ny'was.
represented by Melvin Roberts and Mindy Hervey Lipinski represented the State.” R. 215.
Judge Hayes denied fhe motion from the bench and on December 4, 2007, issued a written
order. R 288. R.p215,1l. 14— 23; R.288.

Anthony. immediately .appealehd Judge Hayes’ order and it was dismissed as
interlocutory. R.255. On March 25, 2008, Anthony’s petition for rehéaring was denied. R.

.. 238. Anthony’s petition for writ of certioréri was denied by the Souﬂi Carolina Supreme

| Court on October 8,-2008. R. 294.  The Court of Appeals issued tﬁe remittituf on October
13,2008. R.296. - |

On January 9, 2012, Anthony was tried before Judge Hayes and a jury. R. L.

| Anthony’s former counsel, Melvin Roberts,\was tragically murdered and B.J. BarrOV‘vclough ‘

aﬁd Harry ljest‘represented Anthony ét triél. R. 1. Mindy Hervey Lipinski and Chris

Epting represented the State. R. 1. The jury convicted Anthony on all four counts. R. 208,

'l. 18 — 209, 1. 9. Judge Hayes sentenced‘ Anthony to concurrent terms of fifteen years’

imprisonment. R. 213, 1. 3 —4. OnJanuary 13, 2012, Anthony filed and se;rveci a ﬁotice of

appeal. This appeal follows.



STATEMENT OF FACTS

Harry Anthony (“Anthony”) was tried in 2012 for conduct the State alleged occuﬁed \
in 2005. R. 68, 11. 9 — 12. The State wanted to charge Anthony in their investigation of the
death of a womgin némed Margaret Matthews (“Matthews”). R 68, 1. 9 — 15. The State
sent evidence related to that investigation to Quéntico} Virginia and once the analysis of this
evidence was made, the S-tate concluded they did not have sufficient evidence to charge
" Anthony with aﬁy crime related to Matthews’ death. R. 68, 11. 9 —20.

Unsatisfied with this result, the Staté then decided to try Ahthony for ‘possessidn
with intent to distribute crack cocaine. R. 68, 11. 20 —22. They charged Anthony with being
~ a crack dealer despite the fact that during several searches, pélige never found any drugs, |
drug résidue, baggies, customer lists; cell phone records indicative ‘of drug dealing,
cvompute-r records indicative of drug dealing, sc;ales, and never made an attempt to buy drugs -
with a confidential informant. R. 93, .22~ 96,1.22. AThe éearci)es were executed in 2006.
R. 92, 1. 15 - 19. Aﬁthony was not indicted until April 12, 2007. R.297-304. Anthoﬁy |
épent the next five years on house arrest awaiting trial. R. 212, li. 9-1 li |

The evidence used against Anthony on the crack charges came from Patricia
Littlejohn (“Littlejohn™). R. 73, ll. 17 — 23. The police admitted that Littlejohn had an
extreme.addiction to crack cocaine. R. 74, 1. 19 —22. Littlejohn had prior convictions for
obtaining goods by false pretenses and shopliﬁing. R. 118,1. 18 - 119, 1. 11. When asked
by the solicitor whether she had a pending charge for forgery, Littlejohn replied, “Thét’s
because I’'m a witness in another case, yes.” R. 119, 11. 9 - 11. Littlejohn dénied the
solicitor had promised her anything regarding the outcome of the forgery charge in

exchange for her testimony against Anthony. R. 119, Il. 12 — 15. However, on cross-



examination when the defense attorney asked her about the pending forgery charge,
Littlejohn replied, “Pending, as a witness.” R. 123, 11. 24 - 25. The defense lawyer asked:
Q. Pending, as a defendant?
. No.
. Right now you have a charge of forgery against you.
. Ikﬂon.
. Béing prosecuted —

. But that ain’t got—

A

Q

A

Q

A

Q. —by this prosecutor’s office?
A. —nothing to do with this case.

Q. Excuse me?

A Tt éin’t‘ got nothing to do with this case.
Q

. Well I'm asking you, do you have a charge of forgery pending against -
you?

A. Thave a charge pevnding, yes;

Q. In which you’re thg defendant?

A. Excuse me?

Q. Isaid, in which you are the défendant.

A. Tassume, yes.

Q. Being prosecuted by this Sc;licitor’s Ofﬁc;.

A. Tdon’t know who’s prosecutir{g me. All’s T know isI got to be here.

» R. 124, II. 1 - 20. When asked again abbut her pending forgery ;:hérge on redirect,
Littlejohn stated, “Yeah, they just took me uptown and booked me bécause I’m a witness to

that case.” R. 125,1. 25 -126, 1. 4.



Even though Littlejohn édmitted smoking crack and trading sex and money for
crack, she was never charged with distribution of crack, possession Qf crack, prostitution, or
anything else in conjunction with this case. R. 100, li. lAO —19. The police never attemptéd
to search Littlejohn’s residence for crack. .R. 98, 1l. 8 — 12.. When asked if they could have -

- o\
pursued a search warrant for Littlejohn’s residence, the police witness fesponded, “If that
was the target of my investigation, yes.” R. 98, L. :18.'— 20.

Littlejohn allegedly told the police that she would trade Anthony sexual fa\;ors for
crack cocaing. R. 76, 1. 7 — 13. She.also told the police that Anthony videotaped their.
sexual encounters. R. 76, 1. 7 — 13. The police searched Anthony’s house in seized
numerous videotapes. R. 78, .21 - 79, L. 3 The State moved six DVDs into evidence'that
they culled from the videotapes seized from Anthony’s house. R. 88, 1. 6 — 12; (State’s
',  Exhibits 1-6.). |

The DVDs. éhbwn at trial depict Littlejohn and Antholny engaged in a wide variefy of
sexual activities. (State’s Exhibits 1 - 6‘.)1 At 1o poiﬁt in the videos do the encounters
appea_f to be anything but conéensuai. (State’s Exhibits 1 — 6.); R. 183, 1. 10 = 21. There is
no mention in any of the videos of an ex‘éhange of sex for ‘crack. (State’s Exhibits. 1 — 6); R.
183 1. 5 - 7.. The videos do show Anthony and Littlejohn smoking sémething which
Littlejohn claimed ii’l her testimony was crack solely provided by Anthony, but thé videos do
not show who brought the substance to the encounter. (State’s Exhibits 1 - 6.); R. 183, 11.
16 —21. R.116, 1. 6 — 118, 1. 10. Acknowledging this reality, the solicitor told the jury in
her closing “all [that] is required for distribli,tion is sharing, a transfer of ownership, a giving

of one thing the crack cocaine to another. It does not have to be an exchange for rrioney. It

' State’s Exhibits 1-6 have been transported to the Court.
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does not have to be an exchange for sex. There is no quid pro quo. It can be a gift.” R.158,.
1. 11 — 15. Obviously conéérned about this issue, _dpring deliberations fhe jury asked again
. tobe charged on the deﬁniﬁon of “distribution.” R.. 226, 1. 24 — 228, 1. 7. After the trial
judge’s re-chérge, fﬁe jury returned a little over an hour later \Nith Verdipts éf guilty. R.207,

1. 13 —-14.



ARGUMENT

1.

The trial judge should have granted a motion for a mistrial after the State elicited an

inadmissible prior bad act from its first witness.

Prior to trial, the court discussed the defense’s motions with the parties. R. 12,11 § -
10. The'ltrial judge asked the State about “priof bad ac;s'or Lyle evidencé.” R. 12,11 8 - 10 |
The State agreed that it would not elicit testimony from its witnesses regarding_ an aﬂeged :
prior bad act by Anthony. R. 13,11.2 - 15. Littlejohn allegedly toid the policé that Anthony
like to brand\ his prostitutes with a wire and “put an ‘H’ or an ‘A’ on somé part of their
body.” R. 13, II. 2 — 15. The solicitor told the court, “I do not intend to [elicit] that 3
testimony on direct.” R. 13, 1l. 8 — 9. Defense counsel told the court that the solic?tor’s
representation"‘cvovéred prior topics that my motion was addressing.” R 13, 1. 17 — 19.

After a Jackson v. Denno, 378 U.S. 368 (1964), hearing, thé State agairi told the court that it

did not “anticipate going as to the b_randing of Miss Littlejohn.” R. 36, 11. 23 —24. On both
of these occasions, thé solicitor told the court that this agreement was dépendent ‘on whether
the defense opened the door to this testimony on cross-examination. R. 13,11. 8 — 10. R. 36,
1.24-37,1.1.

The State’s first witness was Lieutenant Tim Hager. R. 72, 1. 3 — 12. Lieutenant
Hager had been employed by the York County Sheriff’s Office for thirty-two years. R. 72,
1. 21 — 23. Lieutenant Hager was in the courtroom during the court’s discussion of the
branding issue. R. 104, 11. 16 - 19. On direct examination, the following occurred:

Q. And when Ms. Littlejohn told you about goihg to Mr. Anthony as one of

her potential sources, did she indicate to you anything unusual based on your
experience and training about the nature of their transactions?



A. She was trading sexual favors for crack cocaine, and also he was
videotaping these encounters, and also he was branding her witha—

MR. BARROWCLOUGH: Your Honor, I object on a matter of law.
THE COURT: Just —

MS. LIPINSKI: I’ll move on, Your Honor.

THE CdURT: Okay, just move on. |

Q. And did she —

" THE COURT: Disregard that last statement from the witness, membe‘rs of
the jury.

R. 76; 1. 7 -21. | At the next break when Lieutenant Hqger left the stand, Anthony moved
for a mistrial. R. 104,1. 5—105,1. 5. Anthony argued tﬁat Lieutenant Hager, since he was
in the c‘ourtroomlduring the discussions on branding, intentionally injected the' issue into the:
trial.- R. 104,'11. 6—105,1. 5. Trial counsel noted the officer’s expérience and ;that he was é
sophisticated vvitneés. R: 104, 11. 16 —21. Trial counsel argued that a mistrial was required-
because the State intentionally placed the defende}ﬁt’s character in evidence.

Amazingly, the State agreed that Hager intentionally testified about the 'braﬁding.
The solicitor stated, “I ;ion’t believe it was any inadvertence or misstep on the paft of Mr
Hager.”- R. 105,.11. 9 — 10. The solicitor éaid, ‘;Why we agreed that we would try to avoid
that, I also stated that it would nonetheless become — may nonetheless become part of this.
Obviously the deféndant’s character is an issue by the. veryjadmission of these tapes.

So to suggest that we have put his character at issue when it was otherwise not an issue, I

10 -



think is a misstep.”” R. 105, 11. 10 — 16 (emphasis added).‘ The trial judge denied the motion
for a mistrial. R. 107, I1. 13- 16. |

The trial court erred in not granting a mistrial because the State admittedly elicited
inadmissible character evidence from its first witness,_ a thirty-two year police veteran.
Character evidence is not admissible. SCRE 404(a). The branding would not be admiésible
‘under any of the exceptions of Rule 404(b). SCRE 404(b). The trial jnge ordered it ~
stricken from the record; therefore, the only question before the Court was whether the
State’s conduct and fhe prejudicial impact of hearing that Anthony branded Littlejohn was
sufficiently severe to warrant a misfriai.

In State v. Parker, 391 S.C. 606, 609, 707 S.E.2d 799, 800 (2011), the trial court
granted a mistrial in part based on the‘ solicitor’s playing of an un'redacte(i videotape
‘containing graphic evidence. Id. The parties previously agreed to redact the videotape, but
claiming “ingdvertence,” tﬁe solicitor played the unreciacted version for the jury.3 I_d_
Whether th¢ prosecution intentionally elicits inadrhissible evidence is a factor tile Court

co'ns“iders in defermining whether to grant a niistrial ' State v. Ferguson, 376 S.C. 615, 619,

658 S.E.2d 101, 103 (2008). Here, the solicitor admitted that Lleutenant Hager 1ntent10na11y

mentloned branding.

2 This claim was somewhat disingenuous when, minutes earlier, the Solicitor told the jury
in her opening, “I don’t want you to convict Mr. Anthony based on your personal appeal
or revulsion to these videos.” R. 56, 1l. 3 - 5. In her closing, the Solicitor again told the
jury, “I also told you that the State is not asking you to convict the defendant based on
some emotional and gut reaction to these videos. We didn’t show them to you because of
their shock value.” R. 154 .24 - 155,1. 2.

3 The solicitor who caused the mistrial in Parker is thé same solicitor who elicited the
testimony about branding from Lieutenant Hager in this case.
11




In State v. Rpss, 272 S.C. 249 S.E.2d 159 (1978), tﬁe defendant asked for a mistrial
after the prosecutor elicited character evidence. The Court reversed and granted the
defendant a new triél, stating that “the 'testimény elicited had the effect of placing the bad
- character of the defendant in issue when she herself ‘had nof placed her good character in
“issue.” 'Id. at 60; 249 S.E.2d at 161. Similarly, despite its‘earlier promise not to do so, the
State intentionally placed Anthony’s character at issue. The allégation about branding made |
Littlej ohnél more sympathetic witness. The State arguéd “that the distribution of crack in‘ this
case was worse than a typical transaction because of “how low crack cocaine can drag
members of the community.” R. 154, 1l 18 - 19. \T_he branding. allegation also made
Anthony seem like a sadist. It lessened the chance that the jury would believe this wé.s a
consensual encounter and that' Littlejohn- supplied her own crack. For these reasons,

Anthony’s conviction should be reversed.

2.

The trial judge should have granted a motion for recusal as a sanction in response to

. judge shopping by the State.

Relevant Facts

On August 8, 2007, Assistant Solicitor Ryan Holioway wrote Antﬁony’sﬁ /iawyer,
Melvin Roberts (“Roberts”) notifying him that Anthony’s trial would be held either the
week of October 1, October 15, October 29, or November’26. R. 264. The next day,
August 9, 2007, Roberts replied. R. 262-263. Roberts reiterated a prior conversation dilring
whicil he told the solicitor that he was protected because of another trial for October 1-12, -
2007. Roberts also wrote: |

The other day, you called and we discussed another possible trial date but
you kept skipping over anytime that Judge John C. Hayes, III was not here

12



because you insisted that you wanted this case tried before Judge John C..
Hayes, III and no other judge. - When I asked you why your answer was -
“because.” When I further persisted and asked you because of what, you[r]
answer was that I was berating you. I still would like to know why you insist
that this case can only be tried before Judge John C. Hayes, III of all the
other circuit court judges that we have in the State of South Carolina, all of

~ whom are competent judges as far as I am concerned. So is Judge Hayes. I
have tried many cases before him and I find him to be a very fair and
reasonable judge. I have no problem with Judge Hayes, however when you
say that you will only try this case before Judge Hayes, it makes me wonder
what do you know that I don’t know that would make Judge Hayes more
favorable to the State, than any other judge in the State of South Carolina.

R. 262-263. Roberts copied J udge Hayes and the Circuit Solicitor on this letter. R. 263.
Instead of a response from Assistant Solicitor Holloway, the Circuit Solicitor for
York County, Kevin S. Brackett (“Brackett”) wrote Roberts. R.2§0-261; Brackett did not
refute Roberts’ version of the conversation W@th the assistant solicitor. R.260-261. Brackett
told Roberts that he had a “busy ,schec_lule”'-and cited the “complex.ities of planning and
managing a criminal docket.” R.‘260. Brackett took over the case. He olosed' his letter
saying, “In light of the frustration you expressed over your commﬁnioations with Mr.
Holloway I have instructed him to refer >any future questions or problems he may have to |
me.” R.260-261. | |
t The case was not tried in October or November. On November 21, 2007, the State
filed a motion seeking a DNA sample from Arlthony. R. 291. The State asked for a hearing
on November 29,2007. R.291. Inresponse, Roberts filed a motion asking for Judge Hayes
to recuse himself. and also addressing 'the DNA issue. R. 257. Referencing his
conversations and correspondence with.the State in August, Roberts argued that the State

was “judge shopping.” R. 257. Roberts did not allege any impropriety on the part of Judge

13



Hayes, but argued that recusal was the appropriate sanction for the State’s judge shopping.
R.257-258.

On November 29, 2007, Judge Hayes held a-hearing on the recusal and DNA issues.
R. 215. At the‘hearing, Roberts told Judge Hayes he was not alleging improprieties or ‘
misconduet on the trial judge’s part, but explained that his motion for recﬁsal was based on
.the State’s judge _shoﬁpirig. R.217,1. 16 —‘218, 1. 1. Judge Hayes stated he did not recell
receiving any of the August correspondence between Roberts and the Solicitor’s office, but
Roberts handed Brackett’s August 14 letter and his own letter up to the court. R 218,11. 2
-— 21. Judge Hayes then refused to talk about judge shopping anci remarked that defense
lawyers should not be able to excuse a judge simply by copying‘the'court on a letter. R.
218, 1. 23 - é19, 1. 13. Without further argument, Judge Hayes said, “But I'm not going to
recuse myself. I don’t remember-anything about this case.” R. 219, 1L 14 - 15. Roberts
’ehen again proffered his argument thet the State hael insisted that Judge Hayes was the only
~ judge in the State of South Carolina that could hear this case and that judge shopping
warranted recusal. R.219,11.24 -220,1. 6. At 1o point in the hearing did the Stete attemet
to refute the allegatien of judge shopping. - |

On December 4, 2007, Judge Hayes entered a written order regarding the DNA issue
which elso stated, “The Court ‘has\, on the record, denied Adefendant’s motion to recuse
himself.” R. 288. Anthony filed a notice of appeal and en December 27; 2007, the Court of
Appeals feceived his “Memorandum as to Appealability of Intermediate Order in a Criminal
Case.” R. 278. The Attorney General responded on behalf of the State and asserted that the
appeal should be dismissed as interlocutory and not immediately appealable. R. 283. On

January 10, 2008, the Court of Appeals dismissed the appeal. R. 255. Subsequent petitions
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for réhearing and the petition for certiorari to the Supreme Court were denied, with the
Supreme Court’s order denying certioraﬁ dated October 8, 2008. R. 294. Almost three and
one-half years later, Anthony was tried and convicted before Judge Hayes. | |
Discussion

Melvin Roberts anticipated by five years the Supreme Court’s landmark decision

~ stripping solicitors of their complete control over the docket. State v. Langford, 400 S.C.
421,735 SE.2d 471 (2012). In Roberts’ argument to the Court of Appeals on appealabilify,
he wrote: - |

[TThis appeal should be allowed to go forward so that our Appellate Courts
can set'perimeters on “judge shopping.” It may be that the time is right to
have a court coordinator (independent of both pfosécution and defense) to set
cases to be heard before any judge holding court in the circuit and not before
a particular judge as requested by either of the parties. o

R. 297. While the exact method of calling cases in General Sgssions court remains to be
determined, thé Slipfe;me Court made ‘it cleér in Langfordtthat the solicitors’ 'rcomplete
' control over the aocket was at an end. Langford at 436, 733 S.E.2d at 479. |

One of the evils of the solicifors’ control of the docket discussed in Langford was the
exact issue raised by Anthony: judge'shopping. Id. at 436-440, 735 S.E.2d at 479-481. Ii
does not appear from the opinion that the Court was faged With the blatant judge shopping
that occurred in this case. Id. The Court only states that Langford argued that the solicitors’
control over the docket permitted them to select the judge. The Court treats this argument
theoretically. Id. Nothing in the Langford case is as egregious as the assis;[afnt solicitor’s.
- comments to Roberts that no other judge bﬁt Judge Hayes would try Anthony. Therefore, |
the Langford Court required some “actual partiality and prejudice on the ‘part of the judge.”
- 1d. at 438, 735 S.E.2d at 480. The Court noted that the “only” support for an allegation of

15



bias in Langford was that the judge ruled against the defendant on seve?al issues and found
this allegation “untenable.” Id. at 438-39, 735 S.E.2d at 480.

| Anthony asserts that the Court’s requirement of prejudice in Langford should not
apply in this case because of the blatant judge shopping by the State. “Without a doubt,
permitting solicitors—who represent a party in the cése—_fo Select the judge raises tﬁé
| specter éf partiality and calls the validity of tﬁe entire system into question.” Id. at 437,735
S.E.2d at 480. In Langford, the Court faced a theoretical assertion of judge shopping. In
this case, the Court is presented with a concrete example of judge shopping. In Harres v.
Leeke, 282 S.C. 131, 318 S.E.2d 360 (1984), the defendants’ attorney sought to have his
clients sentenced before Judge Timmerman instéad of Judge Moss, who counsel referred to
as the “hanging judge.” Id. at 132, 318‘.S.E.2d ét 360. When Judge Timmerman
unexpectédly sentenced the defehdants to prison ‘;erms, they sought (and were granted) post-'y
conviction relief from their pleas. Id. .The Supreme Court re\I/ersed the grant of PCR and |

chastised the defense attorneys for “judge shopping.” Id. at 133, 318 S.E.2d at 360-61..

In State v. Cheatham, 349 S.C. 101, 561 S.E.2d 618 (Ct. App. 2002), this Court dealt -
with a solicitor’s refusal to call a case for trial before Judge Dennis because of off-the-recor_d-
remarks Judge Dennis had made regarding admissibility of evidence. 1d. at'1710-12j, 561
S.E;2d at 623;24. However, the State called the case before the next available judge. Id.
The Court framed the question as concerning the impartiality of the trial judge who
‘ultimately heard the case. Id. In this respect, Chéatham is distinguishable from this case
: because §vhile the State successfully avoided a judge in Cheatham, in this case the State

deliberately sought and obtained Judge Hayes for the trial of this case. Because of the

16



unique circumstances of this case, the Court should dispense with any prejudice inquiry and
reverse as ; sanction for the judge shopping that occurred.
In the event that the Court imposes a prejudice inquiry, Anthony can show two
' inetances of prejudice. Again, as argued by Roberts in his appeal, this prejudice argument is
not meent as a personal attack on tﬁeimpartiality of Judge Hayes. Apﬁellate counsel does -
not allege any secret or malevolent bias on the part of Judge Hayes. In fact, as the record
will show, Judge Hayes ruled in Anthony’s favor on some objections. However, Anthony’s
situation is unique in two respects. First, even after the Supreme Court decided the
interloeutory appeal in 2008, it was still another three years before his case was tried.— The
-solicitor admitted this was not due fo any lack of evidence regarding the instant case. It is
appareﬁt that the State‘,had all of the evidence it presented in this case—the tapes and
Littlejohn’s testirr;oﬁy—in 2006. The soie reason for the delay wae the State’s i;nsuceessﬁll'
attemf)t to link Antheny to its ugrelated'investigation ef Matthews’ death. Hed coﬁtrol of.
the docket been stripped fromA the solicitors as it was ie Langford, Anthony’s cé;e wouid not
have lanéuished for years. As will be seen in Argument 3, Anthonykgvas on heuse' arrest
during that period and may not receive credit for that ﬁme against his sentence. Since
Langford became law before Anthony’s appeal was decided, fle is entitled to the policy
censiderations inherent in thett decision and this should serve as a basis for‘prejudice.l
Second, Anthony received a severe sentence for this crime. Judge Hayes sentenced
“him to fifteen years’ imprisonment. The seﬁtencing range for Anthony’e alleged crime at -
-the time of the offense was zero to twenty-five years. 1993 South Carolina ngs Act 184
(H.B. 3151). The State presented no evidence fhat_ Anthqny was a drug dealer in any

conventional sense of the term. No evidence—including the tapes and Littlejohn’s
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testimony—showed that Anthony gave, ‘sold or shared drugs with anyone other thaq his sex
partner, Littlejohn. A reasonable iri‘?erpretation of ‘the tapes is that they depict two
consenting adults sharing a substance during a sexual encounter. .While the State attempted
to portray Anthony as a depraved man who preyed on Littlejohn, hér'long criminal history
undercuts this depiction. Indeed, Littlejohn herself denied that she was a prostitute, which
lends credenqe to the idea that these encounters were more consensual instead of a sex-for-A :
drugs exchange. R. 121, 1. 8 —11.

There .was no evideﬁce that Anthony sold élrtigs to anyone _else, sold drugs to
.ch'ildren, employed other sﬁbordinate dealers, of anything else indicating he was é daﬁger to
the community, yet the sentence he received was harsh. Counéel acknowledges the State
will argue that Judge Hayes’ sentence V\./as within the Statutory range and not the maximufn,
but perhapsvthe likelihood of this stiff sentence from Judge Hayes and knowledge of his
sentencing tendencies ponsﬁtuted.the impetus behind the State’s desire that no other judge
would try this case. Anthoriy submits that if the Court requires a showing of prejudice, these N
‘two circumsfancesn',should -satisfy that burden, especially when considered alongside the
State’s blatant judge shopping. |

3.

Appellant is entitled to a judicial determination on whether he should receive credit

for time served while on house arrest. ‘ N

At sentencing, defense counsel noted for the court that Anthony had been on house
arrest for five years prior to trial. R. 212, 11. 9 — 16. Anthony turned sixty years old shortly
after the trial. R. 211, 1.25-212,1. 1. Judge Hayes sentenced Anthony to concurrent terms

of fifteen yeafs’ imprisonment. R. 213, 1l. 3 — 4. On the sentencing sheet, Judge Hayes
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checked the box ordering that, “The Defendant is to be given credit for time served pursuant
to S.C. Code Ann. § 24-13-40 to be calculated and applied by fhe‘State Department of
Corrections.” R. 305-308.

At the time of Anthony’s sentencing, section 24-13-40 did not ’allow a prisoner to

receive credit against his sentence for time spent on house arrest.* State v. Higgins, 357 S.C.

382,593 S.E.2d 180 (Ct. App. 2004). On June 7, 2013, an amended section 24 13 40 went
1nto effect. 2013 South Carohna Laws Act34 (H B. 3193). ThlS act was titled:

AN ACT TO AMEND SECTION 24-13-40 C 'RELATING TO THE
COMPUTATION OF TIME SERVED BY A PRISONER, SO AS TO
PROVIDE THAT ANY TIME SERVED UNDER HOUSE ARREST BY A
PRISONER MAY BE USED IN COMPUTING TIME SERVED BY A
PRISONER.

V & (emphasié' added). The émended statﬁts states that a prisoner l“must” be giver; “fullu '
cre;iit” for tirﬁe sef\}ed prior to trial and “may be giveh”- credit ;for “aﬁy time spent under
monitoréd house arrest.” - Id. | |

~ Anthony should be allowed to receive a judicial determination as to whether he ié
entitled to credit for time spent onA hoqse arrest pursuant to the amended section 24-13740.
Appellate counsel contacted the Department of Corrections and was informed that its
position is that it will not recompute prisoners’ time who were senteﬁced before the revised
séction 24;13-40 went into effect. The reasoning given to appellate counsel by the
Department is that the discretionary lariguage of section 24-13-40 can only mean that a

judge—not the Department—has the discretion to decide the credit for house arrest.

* To the extent that the State will make an argument that this issue is not preserved for
appeal, Anthony replies that trial counsel could not have asked for credit for the time
spent on house arrest because of the Higgins decision. Anthony is raising this issue at his
first available opportunity.
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Anthony does not disagree with the Department’s reasoning. It is clear that the
discretion contemplated by the amended 24;13-40 is vested within the judiciary, ’not the
Department. However, Anthony does disagree With the ‘Department’s decision not to apply
the statﬁte to him for several reasons. First, prisohers are entitled to the benefit of new law

created after their conviction and sentencing but before their appeal becomes final. See

Davis v. United States, 131 S.Ct. 2419, (2011) (stating that newly announced rules of
constitutional criminal procedure apply to ;111 cases not yet final on direcf review). While
certainly the amendment of section 24-13-40 ié nbt a new ruié of cor;stitutional criminal
procedure as discussed in Davis, the principle that a defendant should get the benefit of
favorable law passed beforé his direct review becomes final should inform the Court’s

decision in this case.

In State v. Spencer, 177 S.C. 346, 181 S.E. 217 (1935), the Court dealt with the issue

“of the retrial of a defendant after the repeal of prohibiﬁon. Spencer was tried without his
attorney and’ the Court set aside his corivi'ction .on that ground. I_d,A 181 S.E. at 219.
However, in the interim, prohibition’s repeal went into effect in South Carolina Qith fhe ‘
- passage of a new temperance law. Id. at 220-22. The Court ruled that Spencer could‘ not be
retried because his case was pending on direct review and not yet final. Id

In a recent case, the Sﬁpreme Céurt dealt vs}ith the issue of whether a defendant was
entitled to be sentenced under a statute amended after her crime but before her sentencing.

State v. Dawson, 402 S.C. 160, 740 S.E.2d 501 (2013). In Dawson, the crime occurred in

2009. Id. at 162, 740 S.E.2d at 501. At the time of the crime, the maximum sentence was

five years’ imprisonment. Id. In 2010, the legislature amended the statute and reduced the
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maximum sentence to thirty days’ imprisonment. Id. The trial court sentenced the
defendant under the statute in effect at the time of the crime. Id.

The Subreme Court affirmed the sentence. Id. The basis for the affirmance in
Dawson, however, shows that Anthony should receivé the benefit of the amended section
24-13-40. The act in Da&qn had a savings clause that said it did not affect pending actions. A-
Id. at 164-65, 740 S.E.2d at 503. The amendment to section 24-13-40 has no such savings
clause. Without such a savings clause, Antl-lény is entitled to the géneral rule that “a
convicted criminal receive[s] the punishment in effect at the time he is sentenced, unless it is
"greater than the punishment provided for when the offense was éonimitted_.” Id at 164, 740

S.E2d at 503. But see State v. Vamer, 310 S.C. 264, 423 S.E.2d 133 (1992)(stating that

defendant was not entitled to resentencing when new law was passeﬂd'while case Waé
pending 6n direct appeal beca\ﬁse no lénguége in the éct fequired retroactiye appli;:atio'r‘l).
Si;lce i'Anthony’s conviction is still on diréct réview, he should receive the benefit of this
_ change.

Fur_thenﬁore, the amended version should not only apply to prisoners whose appeals
are not yet final on direct reviéw, but should apply to a]l priséners because it concerns the
calculation of théir sentence. The 'Department of Corrections routinely recalcuiétes ,
prisoners’ sentences according to their behavior and earned credits. The express language- of
‘the act states that it relates to the “computation of tim¢ served.” 2013 South Cérolina Laws
Act 34 (H.B. 3193). Since this involves the computation of time, there is no compelling
reason why it should not apply to all prisoners, not just Anthony. |

Public policy would also support giving Anthony credit for time ‘served while on

house arrest. South Carolina’s prisons are overcrowded and allowing the recalculation of
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sentences to include credit for time served while on house arrest would do much to alleviate
this problem. Violent offenders do not receive house arrest. The earlier release of non-
violent offenders comports with the Legislature’s intentions in passing this amendment.
Allowing all prisoners to benefit from this amendment would not necessarily create
a strain on judicial resources. For éurrent cases, the standard senfencing shéet should be
changed tq reflect the new law and allow trial judges to exercise their discretion in a clear
manner for the benefit of defendants and the Department. For prisoners who have already
been sentenced who served time on house arrest, a form consent or(ier could be created that
a prisoner could forward to the solicitor. If the solicitor did not oppose credit for house |
argest, such a consent order could be forwarded to the trial judge for consideration. In these
cases, no hearing need be held. In cases where a solicitor opposed a prisoner’s request, both
parties could submit wfitten requests to the trial judge. As the Court would be extending a
defendant’s right arguably past the mlmmum requirements of due 4p‘rocess, heminés Would 4
‘not be mandated. Alternatively, this Coﬁrt could determine that the judicial discrétion that

must be exercised for past prisoners could be exercised by an administrative law judge

‘pursuant to Al-Shabazz v. State, 338 S.C. 354, 527 ‘S.E.2d 742 (19§9),‘

Finally, to the extent the State argues this issue rﬁusf be 'subj ected to the Al-Shabazz‘
prbcedure, Anthony’s case is ripe for decision now and should be decided in the interest of
Jjudicial economy. The Court will be in no better position to decide this issue after it winds
its way through the prison grievance system and through the administrative law courts.
Furthermore, because of the length Anthény spent on hoﬁse arrest, credit for this time could
substantially affect his release date. Given Anthony’s age, a decision now may mean the

difference between Anthony dying in prison or one day being free.
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CONCLUSION

For the foregoing reasons, Anthony’s convictions should be reversed and the case
remanded for a new trial. In the alternative, the Court should allow Anthon}}‘to have a
judicial determination- of whether he is entitlgd to credit for time served while on house
arrest. |

Respectfuﬂy submitted,

David Algxande(
Appellate Defender

ATTORNEY FOR APPELLANT

This 13th day of January, 2014.
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