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NOTICE OF APPEAL IN A CIVIL CASE RECEIVE]D

B

THE STATE OF SOUTH CAROLINA MAR 11 2019
In the Court of Common Pleas

S.C. SUPREME COURT

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

G. Thomas Cooper, Circuit Court Judge

Case No. 2016-CP-10-2761

State of South Carolina, Respondent,
v.
Henry Nesbit, Jr. SCDC Appellant.
#292341,
NOTICE OF APPEAL

Henry Nesbit, Jr. SCDC #292341 appeals the Order of Dismissal of the Honorable G.
Thomas Cooper dated February 15, 2019. Appellant received written notice of entry of this
Order of Dismissal of Post-Conviction Relief on February

March 6, 2019

Mark A? Peper, Esq. — SCBar#72624
The Peper Law Firm, PA
548 Savannah Highway
Charleston, SC 29407
843-225-2520
Attorney for Appellant

Other Counsel of Record:

Benjamin Limbaugh, Asst. Attorney General

Post Office Box 11549

Columbia, SC 29211

Attorney for Respondent



STATE OF SOUTH CAROLINA RE CEI VED

In the Court of Common Pleas

MAR 11 2019

APPEAL FROM CHARLESTON COUNTY ~ S:C. SUPREME COURT
G. Thomas Cooper, Circuit Court Judge

Case No: 2016-CP-10-2761

THE STATE OF SOUTH CARLOLINA, . . ...... ... Respondent,
V.
HENRY NESBIT, JR. #292341, . ... ... .. i o Appellant.
CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the date indicated below, he served counsel for the
Respondent and Clerk of Court, with a copy of the NOTICE OF INTENT TO APPEAL by mailing a copy
of the same by United States Mail with first class postage prepaid to the following addresses:

Supreme Court of South Carolina
Clerk of Court

P.O.Box 11330

Columbia, SC 29211

Charleston County Clerk of Court
100 Broad Street, Suite 106
Charleston, SC 29401

Benjamin Limbaugh, Asst. Attorney General
South Carolina Attorney General’s Office
P.O.Box 11549

Columbia, SC 29201

March 6, 2019 ¥lark A. Peper, Esq.



~ COUNTY OF CHARLESTON
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. State of South Carohna

STATE OF SOUTH CAROLINA -

" FOR THE NINTH JUDICIAL CIRCUIT
“IA-Ienry‘Nesblt I, SCDC#292341:’;;""“ R LR R
| | “CaseNo.: 2016-CP:10-2761 . . =i

Apphcant S T

" . ORDER OF DISMISSAL Z%

Respondent

NSNS NING N NN SN

custody laws m handlmg of drugs 1n Apphcant’s case Appllcant amended hxs apphcatlon to

Petltroner testlfylng at tnal S0. the Defendant/Petltloner was unable to make an mtelhgent dec1s1on

as to whether to testlfy in hlS own behalf counsel falled to locate and examme all of the state s R

; charge of possessron thh mtent to dlstnbute Respondent served 1ts retum on September 28 201 8

L . County Courthouse Apphcant was | present and was’ represented by counsel Mark Peper
: Respondent was represented by Assmtant Attomey General Ben]amm lebaugh of the South

" Carolma Attomey General’s Ofﬁce At the heanng, testlmony was taken from tnal counsel Mehsa

" IN'THE COURT OF COMMON PLEAS -

mclude the followmg c1a1ms Counsel never: fully explamed the beneﬁts and detnments of the L

c ev1dence pnor to tnal counsel farled to present ev1dence he beheves was exculpatory, counsel L o

| fa;led to request ajury charge on snnple POSSCSSWH, and altematlvely counsel falled to ob_tect to a



. f presented at the ev1dent1ary hearmg, thlS Court ﬁnds Apphcant has falled to:: estabhsh any R

- ;.constltuuonal vxolatlons and demes tlus apphcatlon thh pre_]udlce

) 10-5527), .trafﬁ'ckmg..cocamef~(201-3-_GS,-1.0-_5634)s: and possession with intent to distbute .

 (*PWID”) methylone (bath salts) (20153-es£1-0;5639) Melisa Gay, Esquir and Michacl Nelson, - o

R ,Esqulre represented h1m On May 5 8 2014 Apphcant proceeded to tnal before the Honorable SRCERE

| DeadraL I effefSOH and aJury On May 3 2014 the Jury conwcted Apphcantas indicted for failure o

: ;'to stop for a blue hght and the lesser—mcluded-offenses of PWID cocaine and possessmn of o

f. Carolma Court of Appeals dlsrmssed Apphcant s appeal in an unpubhshed 0p1mon State V.o

......

g bnef pursuant to Anders V. Cahforma 386 U S. 738 (1967) on- Apphcant’s behalf The South R T



Md"

Appllcant was dnvmg a brown Harley Dav1dson motorcycle When the blue hghts were T

h "'-‘iactlvated Apphcant started to slow down and make a nght-hand tum onto a s1de street and then SR

' ;;:ti to stop for blue hghts and placed hxm in handcuffs Deputy Chavez then searched Appllcant and

;]2018

R '.took off at a hxgh rate of speed (Tr p 97 lmes 1= 15) Deputy Chavez pursued Apphcant and -

i‘dunng the chase Apphcant wrecked h1s motorcycle Deputy Chavez arrested Apphcant for fallmg |



In hrs ﬁlmg, Apphcant answers Quest1on 10 of the Apphcatlon for Post—Convrcuon Rehef ;

e | held in custody u.nlawfully for the followtng reasons

: .wrth the words “See Attach Sheet » The Applrcant alleged in tlns ﬁrst apphcatron that he was bemg { | e : 5

. “IneffectrveAssrstance oanal Counsel” 51”’ L L S e R

'“.';;-';':;case”

The State ﬁled 1ts Return and Partral Motron to Drsmrss and Motton for a More Deﬁmte

"Ihereafter, on: June 28 201 8 Apphcant through oounsel Mark Archer, ﬁled an Amended

L ;.Apphcatlon for Post-Convrctron Rehef In thrs amended apphcatlon Apph‘c‘ant 1ncorporates the e

o : prevrously mentroned attachment and sets foxth the followmg grounds for post-convrctlon rehef SR

! 5‘:test1fy1ng at trial:'so the Defendant/Petltloner ‘was unable: to make an f R -

mtelhgent decls1on asto whether to testlfy in hrs own behalf
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L L Applicdnté--':: .

U Apphcant testrﬁed that he was ongmally represented by Melrsa Gay and that M1chae1

' dnd dld not meet wrth them when he was out. Apphcant testlﬁed that he never met w1th Mr

=R . Nelson and that he only met thh Ms Gay one or two tnnes Appllcant testtﬁed that 00“11831 dld



not go ovjergthe ieljements of the offenses with himj!and: tiiifdénot review jth;e .eyidence. Ap_plieaht;

testified that he did: not see :t'he law enforéetnent video whjle iheareeratecl and did ot .tliSCuss R I

testlfymg at mal whtle mcarcerated Apphcant testlﬁed that counsel did niot dlscuss hJS nghts

Apphcant testtﬁed that counsel commumcated a plea offer to h1m thIe he was mcarcerated the

offer was a recommendatton of etghteen to twenty-ﬁve years Appllcant testtﬁed that there was a

rej ected

Apphcant testtﬁed that there was a patr of pants that was in ewdence but that was never

move anythmg mto ev1dence Apphcant testlﬁed that he d1d not put up a case and that they rested -k

after the State 'S case Appllcant testlﬁed that counsel told him. that he should not testtfy because

| ‘¢o‘,j_,'njs;_et ‘Na;;,;, e

Nelson testlﬁed that he met w1th Apphcant once or tw1ce whtle he was mcarcerated

Counsel testtﬁed that he d1d not. personally rev1ew the v1deo w1th Apphcant Nelson testtﬁed that DL

he d1d not go over: lesser-mcluded offenses w1th Apphcant Nelson testtﬁed that he d1d not



L | the drugs could have been in the pants Nelson testlﬁed that he dlscussed the nsks of testlfymg

o : w1th Apphcant and that he was worned about cross-exammatlon Nelson testlﬁed that he thought R

it was very 1mp0rtant to have the last argument to the Jury m thxs case Nelson testlﬁed that he

B saw the wanants and rev1ewed the dlscovery Nelson testlﬁed that he dxd not request that the ]ury:

' 5‘:{{ “he was surpnsed that he got the ]ury charge on possessmn w1th mtent to d1str1bute .

;'be brought back out and charged on possess1on aﬁer the questxon was asked Nelson testlﬁed that :'_ 5 i

) ?.and 'that the drugs were never in Apphcant s-d‘omnmon or c‘ontrol‘ Gay testlﬁed sh‘e beheved that R

| theJurybought in to the 1dea that the drugs that were. found thh themotorcyclewerenot -



g that she had multrple telephone calls w1th Apphcant to: drscuss the case Gay testlﬁed that she .

N fd1scussed the tnal and strategy w1th Apphcant Gay testrﬁed that she dlscussed the elements of o L

: .the offenses wrth Apphcant Gay testrﬁed that as the tnal evolved the strategy to ask for lesser-- 8

| mcluded offense charges also evolved Gay testrﬁed that Appllcant saw’ the law enforcement

Judge would have done w1th that obJectlon

Thrs Court has thoroughly revrewed the record 1n 1ts entrrety Addltronally, thrs Court heard

 the. testlmony presented at the ev1dent1ary heanng and was able to observe the w1tnesses presented SR

i : whrch allowed the Court to scrutmrze the. cred1b1lrty presented Set forth below are. the relevant :

e : ﬁndmgsoffactsandconclusrons oflaw asrequrredpursuanttoSC CodeAnn §17 27 80 (1985) S

Appllcant has alleged numerous mstances of meffectwe as51stance of counsel agamst tnal L '

' _ nght to effectlve ass15tance of counsel U S Const amend VI mcklandv Washmgto 466U S

= R In a post—convrctlon rehef actlon, an apphcant bears the burden of provrng the alleganons :

668 (1984) Lomax v State, 3798.C. 93, 6656, E2d 164 (2008)

- apphcatlon alleges meffectrve assrstance of counsel asa ground for rehef the apphcant must prove T

“in hrs or her apphcatton Butler V. State 286 S C 441 334 SE2d 813 (1985) Where thei L

that “counsel’s conduct S0 undermmed the proper functlomng of the adversanal process that [1t] o

cannot be rehed upon as: havmg produced a Just result ” Stnckland 466 U S 668, Butler, 286 S C

at 442 334 S. E 2d at 814



- iauomey’ » 466 U S. at: 687 (quotmg McMann v. Rlchardson 397 U. 8. 759, 770 (970)); S

3 T.,Representatlon-l's 'constltutlonal'ly meffectrve only- ifit“so undermmed the proper functlomng of . e

Stnckland does not guarantee perfect representatlon only a, “‘reasonably competenti

o | the adversanal process” that the defendant was demed a falr tnal Stnckland 466 U S at 686 Just

g’prepare for what appear to be remote pOSSlbllltleS See generally Id

_ In evaluatmg allegat1ons of meffectxve assrstance of counsel the revnewmg court apphes -

- the two-pronged test outhned in Stnckland 466 U. S 668 Flrst an apphcant must prove that NS HTENR

o :_counsel’sperformance was deﬁclent Id Cheng State; 3oosc 115 17, 386SE2d 624625 . -

o | (1989) Un‘d‘er 'thls prong, the court measures an attorney s performance by 1ts “Yeasonableness UL

| izunder prevallmg professmnal norms Ch gy 300 S C at 117 386 S E2d at 625 (quotmg o

j.representatlon w1thm- ;the range of competence requlred in cnmmal cases. Butler 286 442 334

e SE. 2d at 814, “Counsel is strongly presumed to have rendered adequate as31stance and made all e

o ' 466 U S. at 690) The apphcant must overcome thrs presumptlon to recelve rehef hem 300 S C 2

? sngmﬁcant decrsrons in the CXCI'CISC of reasonable profess1onal Judgment ”? Id (c1t1ng Stnckland :

3',6;2;5‘.%;; f‘ 3’.;-45‘_7-:1

Although courts may “not mdulge post hoc ratlonahzatlon for counsel s. decrsnon makmg :

: that contradlcts the avallable ev1dence of counsel’s actlons, W gg 539 U S at 526—527 nerther N



i ;tnal tactrcs rather than “sheer neglect ” Yarborough v. Geng 540 U S: 1 8 (2003) (per cunam) ;

s :Aﬁer an adverse verdrct at tnal even the most expenenced counsel may ﬁnd 1t drfﬁcult to resrst» N

magmfy therr own responsrblllty for an unfavorable outcome Stnckland however calls for an; -

o of warver and forferture and raise 1ssues not presented at tnal and 50 the Stnckland standard imiiist SR

au : outsrde the record and 1nteracted w1th the clrent wrth opposrng counsel and wrth the Judge It is o

fa strong presumpnon that counsel’s attentron to certam issues to the exclusron of. others reﬂects Dok

“Sunnountmg Strrckland’s hrgh bar is never an. easy task ? Padtlla v. Kentu_g 559 U S S

: 356 37 L (2010) An meffectrve assrstance of counsel clarm can’ funct1on asa way to escape rules f

; adversary process the nght to counsel 1s meant to serve. Stnckland 466 U.S. at 689—690 Even .

o under de novo revrew, the standard for ud in counsel’s re resentatron 15 a most deferentlal one
A J g g P

| 'be applred w1th scrupulous care, lest “1ntrusrve post-tnal mqmry” threaten the mtegnty of the very R

: .Unlrke a later revrewrng court the attorney observed the relevant proceedmgs knew of matenals ;._ o

‘ ‘“all 100 tempttng?’ o “second-guess«counsel"s assrstanee aﬁer convrct_lon o:r'adverse sentence.’f:lc_l_; N



mighth have been estabhshed if counsel acted dlfferently Wongv Belmonte ,sss u.s. 15 (2009),

‘Stnckland 466 US 2693, Instead, Stricldand asks whether it s “reasonably lkely” theresult

‘ 5 would have been dlfferent Id at 696 ThlS does not reqmre a showmg that counsel’s actlons more T

. and a more-probable-than-not standard is Sllght and matters only in the rarest case.” Id at 693 - B

gton,SGZUS 86.

Based on thls standard set fonh above tlus Court ﬁnds Apphcant has falled to meet h1s o

:_hkely than not altered the outcome,” but the dlfference between Stnckland’s prejudlce standard‘ e

;‘697 The hkehhood of a dlfferent result must be substantlal not Just concelvable Id at 693 e

L : requlslte burden of estabhshmg any constltutlonal 1neffect1veness of counsel as to any ‘of h1s o

o  various allegatlons Appllcant’s allegatlon is addressed ﬁJlly below

i :‘of.the.beneﬁts- and‘detn:t_n_ents -of testllfymg_at.tnalv. -Appheant test_lﬁed that counsel_.advxsed h1m: L

Allegatlons

10

- that it :v'vouldnot. be ‘wise to take the stand ‘and submit himself to cross-examine; Counsel testified



. fbeheved havmg last argument would be most beneﬁcral Th1s Court finds counsel’s reasomng for SRR

e —.adv1smg Apphcant Tot to. testtfy was a vahd tnal strategj “Counsel must artrculate a valld reason‘ L

R 'for employmg a certam strategy to avond a ﬁndmg of meﬁ'ectlveness Abney V. State, 408 S C B

’ 5”::; S E 2d 312 313 (1995) When counsel artlculates a strategy, it is measured under an objectrve}

. :optrons are- v1rtually unchallengeable and strategnc choxces made aﬁer less than complete |
amvestlgatton are reasonable prec1se1y to the extent that reasonable professwnal Judgments support Lo

IR the l1m1tat10ns on mvestrgatron > Stnckland 466 U S at 691 Counsel’s decxs1on not to request -

8 . dlsmlssed W1th prejudrce Therefore Apphcant has farled to show erther deﬁmency or prejudlce o

Gse. T

| thus thlS allegatlon is d1sm1ssed

Counsel faded to locate and examme all of the state ’s evzdence pnor to trzal

Th1s Court finds that counsel was not deﬁctent for fathng to locate all of the ev1dence in jf

241 46 757 S E 2d 544 546—47 (Ct App 2014) (cmng Roseborov State 317 S C 292 294 454 B

Jury 1nstruct10ns on lesser-mcluded offenses was a valtd tnal strategy See bney 408 S C at 46- .

B . €0 S ST RE Do

: lesser 1nc1uded offenses can be a vahd tnal strategy) Therefore, thls allegatron is demed and o



= _the Jury and felt that the Jury beheved thelr theory of the case, that the drugs were not actually on v S

S Applxcant’s person Therefore, Apphcant has falled to show deﬁcrency or pre_]udlce, thus thlS

| f»allegatlon is dxsrmssed _ -

Counsel falled to present evrdence he beheves was exculpatory

e this allegatlon to reference the same evrdenee as the allegatlon above Therefore, thrs allegatlon -

g dlsmrssed.asrwell- T

gl consrstently that he belleved hlS tr1a1 was all-or-nothmg on the 1ndlcted charges however he

testlﬁed that Apphcant was 1nvolved in the tnal strategy throughout the tnal mcludmg the

o j declslon to: request certam Jury charges Th1s court ﬁnds that falhng to request a lesser-mcluded

- 2.

" now. wants h1$ counsel to have requested a charge for a lesser-mcluded offense M. Nelson one j i



o ;317sc 202, 204, 454SE2d 312, 313 (1996) Underwoodv State, 3098.C. 560, 562, 425.

thlsallegatxon

) .on the lesser-mcluded offense of possessron w1th mtent to d1stnbute Mr Nelson testlﬁed that

Alternatwely counsel fatled to object to a charge of possesszon wrth mtent to dtstrzbute f =y

L Thrs court ﬁnds that Apphcant has falled to show deﬁcrency on. the part of tnal counsel

g possessron w1th mtent to dlstnbute as he was not sure: the facts ex1sted to merlt such a charge

i : w1th 1ntent to dlstnbute as m1mrmzmg the nsk to Apphcant was a vahd tnal strategy The tna] o

'. wlnch it could be mferred the lesser rather than the greater offense was comrmtted » State v,

B Gourdme, 322 S, c 396, 398 472 s E 20241, 241 (1996) However the trral court is only

L ':jf to sua Sponte prov1de a charge of a less-mcluded oﬁ'ense where 1t is warranted by the ev1dence '

s . e by fallmg to charge the Jury ona lesser 1ncluded offense because such charge was not

'SE. 2d 778 778 79 (1992) Courts must be wary of second guessmg counsel’s tnal tactrcs and. . R

: concermng thls allegatlon Apphcant contends that counsel should have ob]ected to a Jury charge R

) 'I‘h1s court ﬁnds that counsel was not deﬁclent for fallmg to ob;ect to a Jury charge of possessron R

' State v, Parker, 315 s.C. 230 23637, 4338, E2d 831,834 (1993) (ﬁndmg the frial ¢ court did not_ RO



o dld not warrant the charge) Therefore, this o ooun dlsmlsses the allegatron - f . 5*.: 5 7":

- °°“St’t“t1°nal vxolatlons or dePrlvatlons before or durmg his’ tnal and sentencmg proceedmgs SR

CONCLUSION

L Based or all the forgomg, ttus Court ﬁnds and concludes Apphcant has not estabhshed any . S

' PCR counsel’s rece1pt of wrltten notlce of entry of Judgment to secure the appropnate appellate -

- f'rev;ew See Rule 203, SCACR Pursuantto Austlnv State 305's: c 453, 409SE2d 395 (1991), QRN

N : Apphcant has a nght to appellate counsel’s assxstance in seekmg review: of the. demal of post— SR

L : to South Carohna Appellate Court Rule 243 for approprlate procedures for appeal S

IT IS THEREFORE ORDERED

ANDITIS $0 ORDEREDthls 5" dayof WWB‘,1 ,2019.

The appllcatron for post—conv1ct10n rellef be. demed and dxsmrssed w1th prejudrce and
2 Appllcant be remanded to the custody of Respondent R S

T THOMASCO_OPER T
Presiding Judge R
Nmth Judlcxal Cll'cmt TR

: conv1ct10n relref Rule 71 l(g), SCRCP pr0V1des thatlf Apphcant w1shes to seek appellate review, I
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