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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
) A
COUNTY OF ORANGEBURG ) MAGISTRATE’S RETURN
' " ) OF CRIMINAL APPEAL
- ) '
STATE OF SOUTH CAROLINA ) CASE NO. 2011-CP-38-00486
PLAINTIFF, ) : :
‘ )
-vs- )
S | )
DAISY LYNNE MIMMS ] )
' DEFENDANT,)

The attached papers comprise the court record which is transmitted to the circuit court
pursuant to S.C. Code Ann. 18-3-40. :

* Uniform Traffic Ticket
Pretrial motions and responses
Jury list and jury selection, record of strikes, cause and/or peremptory.
The trial transcript was recorded electronically and is available online via-the
County IT Dept. The transcript is not transmitted in this record. '
Jury Verdict
Notice of Appeal
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Respectfully submltted

Maglstrate

Orangeburg, South Carolina
May 11, 2011




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF ORANGEBURG ) MAGISTRATE’S RETURN
) OF CRIMINAL APPEAL
) A '
STATE OF SOUTH CAROLINA ) CASE NO. 2011-CP-38-00486
' PLAINTIFF, )
S )
-VS- )
)
DAISY LYNNE MIMMS )
DEFENDANT, )

This matter is on appeal from the Magistrate Court of Orangeburg County, the Honorable
Meree D. Williamson, and Presiding Judge.

The Defendant, Daisy Lynne Mimms, was charged with violating the S.C. Code Ann. 56-
5-2930, which is commonly referred to as driving under the influence on October 23, -
2010. A jury trial was requested by Attorney Mark Wise, on November 10, 2010. A
pretrial conference was held on April 6, 2011. The jury list was prepared pursuant to S.C.
Code Ann. 22-2-90, selection of jury list for scheduled terms of jury trials. The
Defendant and the State were given an opportunity to exercise peremptory challenges on
April 11, 2011. The trial by jury was held on April 11, 2011 at 2:00 p.m. The Notice of _
Appeal was filed on April 20, 2011. The proceedings were recorded electronically.

The State called the following witness:
1. Trooper Jamie Burris

. - - ™~
A summary of his testimony is attached. 22
E ’ on=E o T
, . T AT
The Defense did not call any witnesses. wOlEo <
SR, —
. . o™ D)’ 2 i
The State did not make any motions. : @WP
: ;J)S}fltg U
. . : - ‘—»-.7
The Defense made the following motions Ye, S ™
1. Pretrial motion to suppress the data master video “ =

A summary of the Defendant’s and the State’s position on each motion and the Court’s
ruling is attached.

The State offered the following items into evidence:
1. Videotape at incident site

The Defense raised the following objections to the items offered into evidence.



The Defense did not produce any items into evidence.

The Defense requested the following charge. _

The Defense requested that the judge charge the jury on criminal intent.

Upon examination of the charge, the court ruled that the charge was neither supported by
law nor sufficient evidence. Request to charge criminal intent was denied.

The Defendant was found guilty of violafing S.C. Code Ann. 56-5-2930, commonly
known as driving under the influence and the court imposed the following sentence:
30 days in jail suspended upon the payment of a fine of $997.00.

Attached are the following items.

Attachment I  Uniform Traffic Ticket E396483

Attachment II  Pretrial motions and responses

Attachment IIT  Jury list, and jury selection including the record of strikes

Attachment IV Jury Verdict '

Attachment V. Notice of Appeal

Attachment VI Summary of the witness’ testimony

Attachment VII List of motions, a summary of the parties’ posmons and the court’s
ruling. :
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Attachment I Uniform Traffic Ticket E396483
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Attachment II  Pretrial motions and responses
1. The Defense made the motion to suppress the data master evidence.

With no objection from the State, Judge Willie Robinson granted the motion to
suppress the data master evidence.



Attachment III  Jury list, and jury selection including the record of strikes
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Orangeburg County Summary Court 9
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Orangeburg County Summary Court
‘Jurors by Barcode Report

Sorted By Seq Nbr

Barcode:

Adkins, Steve M

Allen, Lakeshia Q

Alston, Monique Y

Anderson, Mary A

Anderson, Melonie Ann

Anderson, Rashad

Antley, Randall D

File: Roilcall.rpt




Orangeburg County Summary Court

Jurors by Barcode Report

Sorted By Seq Nbr

arcode

Bradley, Alana M

Brown, Cheryl K

10

Brown, Stacey L

11

Butler, Catherine A

12

Butler, Howard

13

Butler, Larrie B JR

14

Capers, Sheron F
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File: Rollcall.mpt



_ B Orangeburg County Summary Court
1111 ‘ ' Jurors by Barcode Report Sorted By Seq Nbr -
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15 Carson, Heather A

16 Chew, Jason A

17)) Clark, Evelyn R

18 Dash, Otis 1

19 Davis, Howette S

20 Delk, Allyson D

21 Disher, Patricia Ann

File: Rollcall.rpt



Orangeburg County Summary Court
Jurors by Barcode Report

Sorted By Seq Nbr

CNEPtte AR N

Felderv Lindy P

23

Floyd, Efrim J

24

Floyd, Joyce B

25

Gibson, Kristyna P

26

Govan, Samuel Razel L

27

Gra)’v prinCesS p

28

Green’ Mary R

BRI

BRI

R ENGER

RABANE

IR

L

File: Rolicall.rpt -




Orangeburg County Summary Court

Jurors by Barcode Report

Sorted By Seq Nbr

31

Hamilton, Latoyia S .

32

Haynes, Sadie

33

Hill, Timothy A

34

Horrell, Donnie R

35

Huggins, Tonia D
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[ bost Srmmsn 5)

File: -Rollcall.(p}
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Orangeburg County Summary Court
Jurors by Barcode Report

Sorted By Seq Nbr

o R S

JUROR#

vt R

36

Hughes, Chris G

37

Hughes, Mary H

38

Jackson, Jannie F

39

Jacobs, _J immie E

40

Jenkins, Rosa L

4]

Jennings, Esther R

42

Johnson, Carolyn M

File: Rollcall.rpt




- Orangeburg County Summary Court
$-11-11 | , Jurors by Barcode Report Sorted By Seq Nbr

43  Johnson, Harry B M

44  Johnson, Herbert C B M

45 Kirby,Paula T - W . F

46 Knight, James Lee B M

47 Kuck, Steven L w M

48 Leysath, Louis L ' B M

49 Mack, Shelia S B F

File: Rollcall.rpt



Urangeburg County Summary Court
Jurors by Barcode Report

Sorted By Seq Nbr

50

Mcgee, Stephen T

51

Mcpherson, Christina M

52

Mcrae, Cecil K 11

33

Middleton, Evelyn

54

Nelson, Colin

55

Nix, Wendy H

56

Patel, Ritanben K

File: ‘Rollcall.rpt




Orangeburg County Summary Court
Jurors by Barcode Report | ' Sorted By Seq Nbr

57 Perry, Brittany S B
58 Phelps, Rosa M B F
T HAEMANE
59 Phoenix, Bernicesha J B F ‘m%mmﬁmwﬂn
60 Pleasant, Josephine B F mmm@ﬁgmﬂ
I
61 Porterfield, Dalfred SR | B | M lmngmﬂ
itli b1 B i
62 Proveaux, Chad R : w M
63 Rast, Stella L W F
Bozard .

File: Rollcall.rpt



Orangeburg (,;,o,unlty\Suimmary Court

4-11-11 » Jurors by Barcode Report

Sorted By Seq Nbr

N

e

R

64

Reaume, Rachel L

65

Reed, Vessie C

66

R AT e

Reese, Michael P

67

Rickenbacker, Miriam M

68

Rivers, Linda J

69

Robinson, Jackie

70

Robinson, James A

File: Rollcall.rpt



- Orangeburg County Summary Court
Jurors by Barcode Report:

Sorted By Seq Nbr

71

Robinson, Katrina E

72

Sago, William A

73

Sandifer, Jack G JR

74

Schuler, Thomas

75

Scott, Earnest D JR

76

Sellers, Janie L

7

Shifflett, Whitney R

File: Rollcall.rpt




uraﬁgenurg county summary Court
Jurors by Barcode Report

Sorted By Seq Nbr

g

Shingler, Laquanda M

79

Shuler, Jackie L

80

Shuler, Mamie L

81

Sorrell-Gibson, Ashley

82

Summers, Catherine L

83

Terrell, Theresa Y

84

Thomton, Shawn J

File: Rolicall.rpt
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Orangeburg County Summary Court
Jurors by Barcode Report Sorted By Seq Nbr

85 Till, George Anne

86 Walker, Julia F F
8‘7 Washington, Elnora F
88 Watson, Henry S | M "
IWIEAETGINI
g W)

89 Weaver, Mary E F NS mﬂﬂ“@ﬂ@@ ———

. i
90 Welfare, Benjamin SR M lmlﬂﬂ@m@lﬂm
91 Whetsell, Reggie M M i

(GG RN

File: Rollcall.rpt



Urangeburg County Summary Cburt

Jurors by Barcode Report | | Sorted By Seq Nbr

N92 Whisenhunt, Charles S | | W

93  White, Janneka D B

94  Williams, Elizabeth .D. 'B

95 Williams, Johnny J B |

.96 Williams, Sandy J B

97  Willis, Erica M B

98  Wright, Gladys H B

File: Rollcall.rpt



Orangeburg County Summary Court
~11-11 ‘ Jurors by Barcode Report . Sorted By Seq Nbr

Frar i et

JUROR# -
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99 Yates, Jean E W

I RERER

100 Young, Ivory L B F

L

Total Number of Jurors: 100

File: Rollcall.rpt



Attachment IV Jury Verdict

In The Court of. { :gg J-ra/ Tr@Eﬁ‘ c

State of South Carolina )
County of Ora‘g ;iurg ) TicketNo.: _E 505200

Municipality of )

~ The State, )

Vs. ) Jury Verdict

oS )

Defendant )

)

AﬁuA%_MMLML
We the Jury find the Defendant:

_ Not Guilty

7~ Guilty of Driving Under the Influence (DUI) / Beiving
(B2 :

Date : . Name of Foreperson

DUI/DUAC 102 (2/2009)

26



ATTACHMENT V NOTICE OF APPEAL 27

THE STATE OF SOUTH:CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF ORANGEBURG )
) Charge(s): DUI/ Driving under the Influence, less
THE COUNTY . g ) than .10, 1st Offense
, ‘ Warrant/Indlctment Nos:.; E-505200
) .
V. ) NOTICE OF APPEAL
DAISY LYNNE MIMMS, )
) .
DEFENDANT L)

Defendant Dalsy Lynne Mnnms by and through her attorney, is hereby appealmg the
conv1ctlon of the above-referenced warrant entered on Apnl 11 2011 As requlred by S.C.

Statute 22-3-790, please file thjs notice, together with the record, a statement of all the
proeeedlngs in the case, and the testimony taken at the trial in the office of Cletlt of ‘Clrcult Court
within (10) days from today F ollowmg this notice is a statement of the grounds for the appeal

The defendant requests that the Court of Common Pleas grant. oral argument overturn the

conviction, and remand the case for a new trial.

- Respectfully Submitted: y
aprit W1 2011 | | rhowlk (/U (/Q/
- ' : Mark Wise '

Assistant Public Defender
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28

ProcedﬂraliHistOf'y:’-' - ' . _ '.3«2}.7%

The defendant, Daxsy Mimms ("Mimms"), was arrested on October Z,@

with operatmg a motor vehicle while under the influence of alcoho] or drugs. 7;,%\%‘;% “‘}\
SR G 2

The case was tned before a jury in the Maglstrate s Court on Aprll 1 1 2011

At the trial the evidence revealed that Trooper James Burriss was on routine patrol and
received information of a driver driving erratically. He subsequently saw Ms. Mimms vehicle
which fit the description traveling on Interstate 26. He was behind Ms. Mimms vehicle and saw
her right tires-cross over the:while lines on‘the roadway. ‘He'stopped Ms. Mimms. ‘He offered
Ms. Mimms the horizontal gaze nystagmus test. As a result thereof he placed her under arrest.
Ms. Mimms refused the breathalyzer test. ‘

".On the video at the scene,' Ms. Mimms'indicated she had consumed one’beer at a party
earlier in the evening. The evidence also revealed that Ms. Mlmms has cancer and was taking
medlcatlon for her cancer. : :

At the coriclusion of the state's case, counsel moved for a directed verdict as there was no
evidence of impaired driving. The only evidence being that Ms. Mimms' tires traveled slightly
ovér the’ wlute lines on the right side of the road. The motion was denied.

Ms. Mimms did not testify at trial.

Prior to the jﬁry deliberating counsel requested the court give the jury the standard jury
instruction on criminal intent. The court refused to do so. After the jury was mstructed counsel
again requested the jury instruction.- The request was demed

Issue on Appeal:

1. Did the trial court errm refusing to charge the jury on criminal intent?

The issue at trial was whether Ms. Mimms' knowingly and intentionally engaged in any
criminal conduct. Any impairment that she may have suffered was the result of the interaction
between the beer she consumed and the cancer medication. She was not aware of the impact a
beer and the cancer medication would have on her faculties. The jury should have been allowed
to consider whether Ms. Mimms' engaged in conscious wrong doing.

2. D1d the trial court err in denying the motion for a directed verdict as a result of the
state s failure to prove impaired driving?




29

The testimony was clear, both by way of oral testimony from Trooper Burriss and the
video from he vehicle, that Ms. Mimms' vehicle only veered slightly, on one occasion, from the
main lane of travel. Her vehicle did not leave the roadway nor did it cross over the yellow lines
into the left lane.

This is insufficient to show impaired driving. This is a normal occurrence by drivers and
does not indicate the driver's ability to operate a vehicle is impaired.

CONCLUSION

For the foregoing reasons, Defendant respectfully requests the Court overturn the
conviction and remand the case to Magistrate's Court for a new trial.

Respectfully Submitted:

e Mo ~
april 2O 2011 ol W(Av
' . - Mark Wise .
Assistant Public Defender



Attachment VI Summary of the witness’ testimony

The State’s only witness was Trooper Jamie Burris. After being sworn Burris stated that
he was responding to a dispatch call to look out for a driver who was reported driving
erratically. Trooper Burris saw a car fitting the description and upon coming off the ramp

30

onto the interstate the vehicle ran off the roadway. The trooper proceeded with the traffic .

stop. The trooper stated he smelled a strong odor of alcohol and proceeded to have the

defendant get out of the car. The roadside video was put into evidence and the horizontal

gaze nystagmus test was performed. Burris stated that the defendant was unable to keep
her balance and felt the roadside was unsafe to administer any further field sobriety tests.

The trooper stated that by the defendant’s mannerisms and appearance she appeared to be

under the influence of alcohol. He also stated that the defendant did tell him she was also
taking medication. The video tape included testimony by the defendant the she had
consumed alcohol and that she has cancer. Upon cross-examination the trooper explained
in detail the three elements used in the HGN test to determine if the defendant was under
the influence.



Attachment VII List of motions, a summary of the parties’ positions, and the court’s
ruling.

Defense motions:

1. A motion was made for a directed verdict of not guilty as there was no evidence
of impaired driving.

Defense position- The defense stated that Ms. Mimms only went off the road
slightly. . - ’

State’s position- The defendant ran off the roadway. This was sufficient
evidence for the stop.

Court’s ruling- The State had probable cause for the stop. The extent of
impairment lies with the state to prove the person’s faculties'to drive a motor
vehicle are materially and appreciably impaired. The impairment is proved with
the presentation of additional evidence.

2. A motion was made for a directed verdict on the grounds that the State failed to
- prove criminal intent.

Defense’s position- Ms. Mimms did not knowingly engage in criminal conduct.
State’s position- There is no criminal intent in the statue charged. -

Court’s position- Criminal intent is not an element of SC Code Ann. 56-5-2930.
Motion denied.

10
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STATE OF SOUTH CAROLINA " COURT OF GENERAL SESSIONS

COUNTY OF ORANGEBURG FIRST JUDICIAL CIRCUIT
APPELLATE CASE NO. 2012-212931

STATE OF SOUTH CAROLINA

APPEAL FROM
MAGISTRATE'S COURT
TRANSCRIPT OF RECORD

)
)
)
)
versus C )
) DATE:
DAISY LYNNE MIMMS, )
) JANUARY 5, 2012
DEFENDANT ) ~

BEFORE:

HONORABLE EDGAR W. DICKSON, PRESIDING JUDGE

APPEARANCES:

ANNE PETERSON HUTTO, ESQUIRE

ASSISTANT SOLICITOR

FOR THE STATE

MARK WISE, ESQUIRE
PUBLIC DEFENDER

‘ : ere 5 01
FOR THE DEFENDANT CEB -0 &

SCANNED

DATE: \
INITIALS:

HARRY A. WALKER (MRS.)
COURT REPORTER, FIRST JUDICIAL CIRCUIT
POST OFFICE BOX 127
ROWESVILLE, SOUTH CAROLINA 29133
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DATE:
JANUARY 5, 2012

THE COURT: State of South Carolina versus Daisy Lynne
Mimms, Civil Action Number 2011-CP-38-486. Mr. Wise
appealed a Magistrate's Court decision of Judge Williamson,
and this is a -- this went to a jury trial?

MR. WISE: Yes, sir.

THE COURT: <Okay. Did you represent her at the triai?

MR. WISE: I did,‘ Your Honor. ‘

THE COURT: Okay, alright, sir.- Ms. Hutto, did you
represent the State?

MS. HUTTO: I did not. I believe this was, what, a

week before I think I startedrat the Solicitor's offiée, SO

I did not, the trooper handled it himself.

THE COURT: Alright.

COURT REPORTER: What number is this, Judge?

THE COURT: Ms. Harry Dot, this was originally
scheduled, 1et's‘see, that‘was this morning, and we kept

MS. HUTTO: Ten a.m. this morning, Your Honor.

THE COURT: Yeah. Oh, yeah, Ms. Harry Dot, it was
Number Seven on my list for January Fifth, is that the
updated list'number, Ms. Hutto?

MS. HUTTO: Actually, on Page Three, Number Four.

THE COURT: It may be Number Four on yours.

COURT REPORTER: Okay.
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THE COURT: Have you gét it?

COURT REPORTER: Yes, sir.

THE COURT: Okay. Alright, and it's 2011-CP-38-486,
appeal from a conviction on a DUI.

Mr. Wise.

MR. WISE: Thank you, Your Honor.

THE COURT: Yes, sir!
ARGUMENT BY MR. WISE:

| Yournﬂﬁnor, if it please the Céurt, there are two
issﬁes that I raised in this appeal. The first issue is
whether or not the Trial Court should have giﬁen an
instruction to the jury on criminal intent. And the second
issue was wﬁether or not there was evidence that Ms. Mimms's
driving was materially and appreciably impairgd.
| Very briefly, at trial the evidence was that Trooper

Burris was behind Ms. Mimms and ‘observed the right wheels of
her vehicle veer out of her lane of travel and then back
into her lane, but thét-océurred one time and then he pulled
her over. VAs part of theAtraffic stop the testimony
revealed that Ms. Mimms has cancer and at the time was
réceiving chemotherapy, and that came out because on the day
this happened she didn’ t have any hair and Mr., and Trooper
Burris recognized what was going on and 50 there was a lot
of conversation about that. The testlmony revealed that she.

had consumed a_beer earlier in the evening. There was no
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testimony that she knew that having a beer while on
chemotherapy would affect her ability to drive. So, that
was the factual landscape before the case went to the jury.
As to the first issue I offered to Judge Anderson -- a

criminal intent instruction to Judge Williamson to be given
to the jury. The Court would not give that instruction,
ruling that in effect Fifty-six/Eive/Twénty—nine/Thirty is a
strict liability statute. I submit that it's not, Your
Hoﬁor; I submit to the Court that the issue of criminal
intent is, the issue of mens rea is one of the most
important aspects of oﬁr criminal jurisprudence, and the
legislative intent to do away with it, to do away with the
mens rea requirement shouldn't be lightly inferred. And I
submit to the Court that when the issué of a lackvof
criminal intent is raised by the evidence, as it was in this
case, that due process requires that the jury be instructed
on criminal ihtent and be allowed to consider whether or not
there is anyAmens rea. I submit to the Court that merely
because the statute is silént doesn't mean that a mens rea -
reqguirement is eliminated, and that the Courts can impose a
mens rea requirement.

| I call to the Court's attention two cases. The first

is a United States Supreme Court case, it's Morrisette

against the United States, and I have a copy for the Court.

THE COURT: Thank you. Thank you, sir.
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MR. WISE: And in the Morrisette case the defendant,
it's a criminal case, a federal criminal case, the defendant
was charged with violating a criminal statute. The statute
as it was written did not have a mens rea or criminal intent
requirement.'~The GoVernmeﬁt argued, and the Lower Court
agreed that if there is no mens rea in the statute then
there is no mens rea requirement. The Supreme Court held
that é Court could impose a mené'rea requirement'wﬁere one

did not appear in the statute.

There is arstateAcase, State -against Ferquson, and~I
have a copy of that, this is a Stafe Supreme Court case.

The defendant in this case was chargeqlwith the distribution
of cocaine. The Trial-Court ruled that there was no mens
rea requirement fof the offense of distribution of cocaine,
and the Supreme Court determined that'e&en though a mental
state was not included in the statute the Couft cbuld
determine the required mental state. '

I submit to the Court, the reason the Courts; our
Supreme Court and the United States Supreme Court, have made
these determinations is because it is the Court's jobAto
insure the Constitutional protections io those that éppear
before it. I submit that once we begin eliminating a mens
rea requirement, which I think is what the arguments have
been in this case, that what we're really doing is starting

on a slippery slope toward the erosion of the presumption of
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innocence. And obviously, I would argue the Court should be
reluctant to do that.

The State's argument at the trial was, and the Court
agreed, that DUI is a‘traffic statute and therefore, like
most traffic staﬁutes, it's a étrict liability statute. At
the trial indeed the analogy was drawn to speeding, the ‘

argument being if you are above the speed limit it doesn't

matter whether or not you know you are speeding. But DUI, I

submit, is different from speeding and traffic offenses,
especially where, as here, especially where the issue is one
of drug consumption versus pure consumption of alcohol.

Most speeding cases, Your Honor, the consequence is there

is a fine. A DUi case is much more significant, it can

carry a minimum sentence of a year in prison that can't be
suspénded, it can carry a maximum sentence of'fi&e years,
and a felony DUI can carry a sentence of Twehtnyive years.
Sp, fhis issue of mens rea requirement in DUI cases is not a
minor issue. The consequences of a DUI conviction are
significant. And I submit to the Court that we should not
eliminate the criminal justice bedrock of requiring an evil
mind accompany an evil act.

So, what we're asking the Court to do is order a new.
trial and give the jury the opportunity to consider the
issue of any criminal intent of Ms. Mimmé.

THE COURT: And Mr. Wise, let me ask you a gquestion
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about that. The feasqn -— let's see, I believe I saw in the
Return that the data master -- you got that suppressed, is
that correct?

MR. WISE: It was no -- I can't remember if I got it
suppressed or ——‘I know there was a refusal.

THE COURT: Wéll, it éays, the defense made the mo?ion,
I assume that would be you, - - -

MR. WISE: That would be me.

THE COURT: —;— motion to suppress the data master‘
evidence with no objection from the State.' Judge Robinson
granted the motion to su?press that. You must haveimade that
motion earlier before trial.

MR. WISE: Yes, yes, that's when I would have.

THE‘COURT: Okay. So, there was no evidence at trial
about blbod alcohol or anything? |

MR. WISE: No, no, there was not.

THE COURT: Okay. So, the‘only -- and I'm ;ooking over
the Retutn, and I guess what I have here, this is the'tape
of it? \

MR. WISE: Probably, Your Honor.

THE COURT: Okay. I have this, the.summary of Trooper
Burris's testimony, but then there were no -- Ms. Mimms did
not take tﬁe stand?

MR. WISE: She did not.

THE COURT: Okay. There was a video tape at the
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incidenﬁ site, was the video -- was the video shown?

MR. WISE: It was, Your Honor.

THE COURT: Okay. Okay. And could you hear the audio
on the Video?

MR.VWISE: Yes, you could.

THE COURT: Okay.- Okay, so the trooper testified, -~
you saw the video?

MR. QISE: AYes, Your Honor.

THE COURT: There was nothing about blood aicohol
level?' B -
MR.‘WISé: No;

THE COURT: Okay. Okay. And your argument regarding

‘mens rea in this is not -- had she not been on drugs for

" chemo, and she had drank, let's'say she drank, instead of

one beer she drank -- because what you're talking about,

it's a combination of drinking the beer, having some

. reaction on the drugs she was taking, I'm assuming that's

part, that's your defense? ' ' .

MR. WISE: Exactly, sir.

THE COURT: Okay. Had she drank a six pack of beer
would you still be arguing the necessity of mens rea'in a
DUI case?

MR.. WISE: It WOuld be, I would have a different
argumentl And I don't know that I Qould because the, I

think when you look at -- and this is a little off track,
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10
but. when you look at the DUI statute, if you look at what |
the mens rea requirement would be, I would say it would be: a
ﬁurpose standard, which means that a person does something
that's likély to produce a result that will hold them
responsible for. So, when a person drinks six beers or some
number that, you know, we would fight about, then I think
it's different. But we know that a person can:drink one
beer. ..

| _THE COURT: Well, let me ask you é question, how did, --
was there any é&idence of how much she drank in the record?

MR. WISE: The only evidence was the conversation

‘between her and the trooper that she had one beer.

THE COURT: At fhe time of her arrest it was on the
video? |

"MR. WISE: Right, exactly so.' She had one beer, she
was undergoing chemotherapy, and that's what this case was
abdut. |

THE COURT: Okay. Alright, okay, I'm sorry. Go ahead.

MR. WISE: Thank you, Your ﬁoﬁor{ That's as to the
first issue. As to the second issue, I would érgue to the
Court that there was no evidence of any impaired driving.
The only evidence of impaired driving was the fact that Ms.
Mimms's vehicle veered over the right‘line‘bf the roadway
and that this occurred only once, that she did not leave the

paved portion of the roadway, and she never veered over the
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11
left yellow line. So, it was over the white line once, back

on, and then Trooper Burris pulled her over. His position

~at the trial was, once you cross the white line, that's it,

that's all I need. Our position is that veering bver the
while line one time is,. I'd submit to the Court as a matter
of law not impaired driving. Even the traffic statutes
don't make it a cfimevto go over those‘white lines one time.
There is really

THE COURT: What do the traffic, what do they say?

MR. WISE: I have this.

THE COURT: Well, give me that. Good, thank you, sir.

MR. WISE: This is the reievant statute, and if you
just jump down to Clause A,A"A'vehicle shall be driven as

nearly as practicable entirely within a single lane, and

"should not be moved from the lane until the driver has first

ascertained tpat such movement can be made with safety."

So, it uses the language, as nearly as pract;cab;e within
the lane. So, I'd submit to the Court; even the statute
doesn't say it's an offense to leave your lane, because I
think if the legislature wanted you to stay within your lane
and made'going ocut of your lane one time punishable it would
say so. So, and it kind of makes sense when you think .about

it, Your Honor, because drivers unfortunately routinely veer

~over those white lines.

THE COURT: But hopefully it's because there's a pot
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hole or something on the side of the road, or thingé like
that.

MR. WISE: Exactly. Well,

‘ THE CQURT: But you could do it for any reason 1s what
you;re saying. You get at least one drive over, like you
used to be able to get a one bite in a dog case, you get one
drive over the dotted line, you've got to get at least two?

MR. WISE: I practiced in jurisdictions where they say
you have to cross those lines three times..

THE COURT: Oh, really?

MR. WISE: If you don't‘gfoss them three times then

THE COURT: So, you've got to get three strikes.
Where was that? |

MR. WISE: 1In Virginia.

THE COURT: 1In Virginia?

MR. WISE: ﬁh—huh. Because here's what héppens,...

THE COURT: Well, let me ask you a question, does the
Virginia statute read that wéy?

MR. WISE: I don't know.

THE COURT: Okay.

MR. WISE: T don't know.

THE COURT: I was just kind of curious.

MR. WISE: But, you know, what happens is, and we see
it all the time, we, you know, the Court's probably been on

the road, the phone rings, something's happening in the car,
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and you go over thﬁée lines. And I submit to fhe Court,
that's why they have those little rumble strips on those
lines.

THE COURTf To remind you?

MR. WISE: Exactly. Okay, move back ovér, because
that's going to happen. But I don't think that going over
that -line one time means thatv—— I don't think going over
that line one“time is a viola£ion of the traffic foense;
and cgftainly, I don't think.géing over it one time meéns
your ability to operate is materially aﬁd appreciably
impaired. '

THE COURT:. Well; how about, would it matter as to how
you went o&er that line?

-MR. WISE: Oh, indeed. I would submit to the Court if
she went over the line and, you know, ended up off -the paved
roadway‘or, you know, ény number of things.

THE CdURT: Whether'it's.one time or not?

MR. WISE: It could be a problem.

THE COURT: Okay.

MR. WISE: But I think, you know, she veered over, she
veered back, and that was his testimony. |

THE COURT: Okay. Alright.

MR. WISE: So, as I've indicated, I think we don't -- I

submit that we don't charge somebody with a driving offense

mainly because they drift off the road. And since that's
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the only driving we have here, I submit to the Court that my
motion .for direct verdict shouid have been granted. And at
this point that's what I'm asking the Court to so hold.

THE COURT: Okay. And Mr. Wise, did you ask Judge
Williamson to cﬁarge the statute, Subsection A?

MR. WISE: No; I did not.

THE COURT: Okay. Alright. What else?

MR. WISE: That's it.

THE COURT: Okay. Alright, Ms. Hutto.

MSLlHUTTb: May it please the Court, Your Honor.
ARGUMENT BY MS. WISE:

I am going to address Mr. Wise's second issue first, -

THE COURT: Okay.

MS. HUTTO: --- because I think that's what I can do
more concisely. The issue of Ms. Mimms veering over the
white line, it's not did she violate a traffic statute. It's
not did she seemAto be materially and appreciably impairéd
by veering over.once. The question in the bad‘driving-is
probable cause for the stop, and veering over the white line
is probable cause for a stop. Certainly, there's no ‘
evidence in the record that there was a reaéon for her to
veer from ;he roadway. There's no indication there was an
animal, a pot hole or anything, all it is is that she

veered. That by itself is reason enough for the trooper to
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have stopped her, which hé did in this case.

Materially and appreciably impaired goes to then what
the trooper observes and what is on the video when Ms.
Mimms's mental state is observed. I find it interesting
that Mr. Wise uses the expfessioﬁ, slippery slope in
discussing this issue, since the real‘slippery slope, if we
gef into a discussion of mens rea and intent in Fifty-
six/Five Twentyénine/Thirty is, you're goiﬁg to have a lot
Qf‘defendants then cléiming, well; I didn't really intend to
get drunk, I just had a, you know, a six pack or a Twelve
pack, or one of thdse sﬁitcases. The statute is pretty
clear, and it says that, "A person who is materially and
appreciably impaired, and if that impairment is'the result
of alcohol or.drdgs, or drugs and alcohol,”" it doesn't say
that they have to be on legal drugs, it doesn'f-say what
drugs, it sayé materially and appreciably impaired because

of drugs, alcohol, or both. &And in this case where it's a

'drug that she was prescribed, we certainly know that there

are lots of good prescription &rugs ouf there that when you\
take you can't drive. We know there are lots of prescription
drugs out'there thatAwhen you take you can't then turn
around and drink‘on top of them. The jury looked at the
video, they looked at the driving, they determined the |

facts. They were the fact finders, and their fact finding

.should be upheld on this. It is not, it is simply not an
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intent statute. It is, for lack of a better term, strict
liability. ~ If you are impaired, and the jury found she was
impaired, aﬁd that impairment‘ié the result of drués and
alcohol, or'drugs or alcohol, then you are guilty of DUI.

'There is simply no indication that intent is necesséry,
and T wOula submit to you that quite ffankly saying that
intent should be necessary 1s going to throﬁ up>a whole new
line of defense that I don't think.we want to start in this
State. The two cases that Mr. Wisé provides to you from
the Supreme Court deal with vastly different crimes. One
isv—— and this is reading them at a glance while I sit
here, deals with government property and basically the
guy not realizing what  he had is really a quite different

and somewhat complicated crime. And then, you have

‘distribution of cocaiﬁe. Arguably, yes, you've got to

know that in order to do it. Here, once you drink and you
are impaired then you are guilty of DUI. IfAyou take
drugs and you -are impaire& you're guilty of DUI. You don't
need the intent. The danger of inserting intent is just
that, it's very dangerous, and therefore, I would ask that

you deny the appeal in this case and let the conviction

.stand.

THE COURT: Okay, thank you, ma'am.
And Mr. Wise, anything else?

MR. WISE: Very briefly, Your Honor.
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THE COURT: Yes, sir.
ARGUMENT IN REPLY BY MR. WISE:

As to the veering, I think the State's position is that

is probable cause for the stop, I'd submit to the Court that

an action that is not unlawful can't be probable cause. And

I've discussed why I say that the veering off the road

wouldn't be enough for probable cause because it is lawful.

THE COURT: But that's usually up to the offiper to
determine, right? ' - .

MR. WISE: Well, no, Your Honor,.i think a Court can
take a look at the facts in the case and make a

THE COURT: No, I understand that I should review it”
just like whenever there is any kind of probable cause,.I
can review it and seée whether I believe there's probable
cause. |

MR. WISE: Right.

THE COURT: Supposedly, the officer making the arrest
makes the determination about whether there's probable cause
in that situation or not.

MR. WISE: That's correct, that's correct.

THE COURT: Okay. Yeah, okay. And can I ask you
another question, Mr. Wise? Was there a field sobriety
test?

MR. WISE: No -- well, I believe there were, I believe

there were.
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THE COURT: Okay.

MR. WISE: Yeah.

THE COURT: Thank you, sir. Now go ahead.

MR. WISE: The second issue that was”raised was the
potential for defendants to say they didn'f intend to éet'
drunk; and I understand that. And we kind of touched on
that a little bit. 1I'd submit to the Court that in certain
circumstances the Court is going to make a determination.
Even when you say ybu didn't inténd to get drunk the facts
of the case are not going to allow you to get the criminal
intent statﬁte. As the Court posed to me,>you have five
drinks - if I represent somebody who's had five drinks,
maybe even three drinks I'm probably not going to ask for
the criﬁinal intent statute, because I think at that point
looking at the kind of mens rea that exists, I think that's
a reasonable issue. But when you have a situation where a
person is engaged in activity which really would be lawful,
héving a beer is okay, chemotherapy is okay, the combination
is an issue. Now, certainly I recognize the jury could have
said, you know what, you're on chemotherapy, you had a beer,
you should have known bétter, but

THE COURT: And they could have said, but it's not DUI.
The jury aftér listening to all that could have said, good

enough excuse for me.

MR. WISE: But they didn't, they didn't even have the
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opportunity to think about whether or not she had to have
known that this was going to be the issue. And that's the
only thing I was arguing, Jjust let them consider it. If they
reject it, they reject it, and that's fine.

The issue of whether or not itAwould be'a.problem with
prescription drugs, we know that there are prescription
drugs that you can take and drive. So, I submit to the
Court, yes, that there are some times when you-Could take
prescription drugs that this would be an issue. If you know
that this is going to affect you this way, yes, that's an
appropriate issue for the Court to charge criminal intent.
And I'm not arguing to the‘Court‘it's going to be in every
case, but the factsAof this case warrant, and I think due
process ‘requires under the facts of this case that they at
ieast bé‘allowed tg consider thaﬁ.

And as to the last issue, the cases that I passed up,

the only point of those cases is to make the Court aware

that the United States Supreme Court and the State Supreme -

Court has said, you know what, even if the statute doesn't
have a mens rea reguirement, we can put one in. Thé Courts
are empowered to do that. The fact that the legislature
doesn't include one isn't the end of the issue as to mens
rea in criminal statutes.

THE COURT: Thank you, sir.

MR. WISE: Thank you.
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1 THE COURT: Alright, what I'll do is, I will read over
2 these and I will contact y'all about my decision. Okay?
3 Thank y'all very much.
4‘ : MS. HUTTO: Thank you, Your Honor.
5 MR. WISE: Thank you, Your Honor.
6 | (END OF TRANSCRIPT)
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