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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF FLORENCE

IN THE TWELFTH JUDICIAL CIRCUIT

John Hicks, # 355602, Case No: 2018-CP-21-1904
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"The matter before the Court is an action for post-conviction relief (PCR). John Hicks -

commenced this PCR action July 16, 2018. Hicks ‘alleged ineffective assistance of counsel and
attacked the knowing and voluntary nature of his guil_ty plea.

The Court held. an evidgntiary hearing November 5,2018, at the Florence County Courthouse
before the undersigned. For the reasons diséussed below,‘ the Court finds Hicks’s allegations to be
without merit and concludes plea counsel was not ineffective. Therefore, the Court de;nies relief and

dismisses the action with prejudice.

I FACTS & PROCEDURAL HISTORY

John Hicks is confined in the South Carolina Department of Corrections pursuant to "orders. of
comrnitment of the Florence County Clerk of Court. Hicks was indicted atthe August 2017 term of
- the Florence County Grand Jury for murder. (2017-GS-21-00953). Hicks was charged in connection
to an incident that transpired.over the late night / early mofniﬁg hours Novembér 18-19,2016. (Tr.

8). Hicks walked into a bar, raised his gun, randomly selected a target, and fired one shot. The’

target was Richard Ennis: Ennis died: (Tr. 8-9).
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On Novembér 18, 2016, Hicks was partying with two friends. Roderick Commander (co-
defendaht) was with Hicks £hat night. That night, Hicks, Commander, and another friend frequented
several social establishmenfs. They began the night at a bar in Lynchburg. (Tr. 13).

The gfoup was eventually kicked out of the Lynchburg bar, but they did not want their night
to end. The group then went to a bar in Florence. The group was kicked out of the second bar
because someone in the group had a weapon. Although they had just been kicked out of a secoﬁd
Bar, Hicks and his frieﬁdé did not want to stop inartying. The group decided to try their luck at a third
bar. Atsome point, Hicks and Commander both stated, “Someone is going to die tonight.” (Tr. 14),

The group arri‘\fed at the third bar, BJ’s Lounge, shortly before midnight. (Tr. 9). When
Hicks arrived at BJ’s Lounge, Ennis was playing pool inside. (Tr. 9). Hicks entered BJ’s Lounge,
fired one round from a pistol, and then ran out the back door. Hicks fled. His friends did not. (Tr.
15). Shortly thereafter, Investigator Thomas McFadden arrived on scene.

Once McFédden arrived at the scene, Hicks’s friends directed him to -a trail behiﬁd Bls -
Lounge. McFadden walked the trail and stepped on a handgun. When he found the gun, it was
jammed.‘ (Tr. 1.5). Apparently, Commander provided the Sfate with a written statement confessing
to the crime; however, after further investigation, the State beiieved the confession originated with
Hicks. (Tr.'17). Commander and the third member of the group' cooperated with law enforcement.
(Tr. 14, 17-18). Hicks turned himself in to law ehforecement and was arrested December 1, 20 16.

Hicks pled guilty March 19, 2018, t0 the lesser included bffense of voluntary manslaughter

: .before Judge Roger Henderson. Hicks retained Charles E. Johnson to represent him. Hicks’s plea
‘was entered ‘without a sentence negotiation or recommendation.
At the plea heéring, the State recited the underlying facts for the record, ahd Hicks agreed the

facts were accurrate. Hicks stated at the plea hearing he was drunk and high at the time of the

2018-CP-21-1904
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incident. He told the plea court he was high on “[c]ocaine, pilis, and marijuana” when the shooting
occurred. (Tr.20). He stated he did not know Ennis, and he was just shooting randomly. (Tr. 16,
18-19). -

The State admitted it would struggle at trial establishing motivé because Hicks shot Ennis at
random. (Tr. 17). However, ‘the State then explained, “Of course, we don’t have to [establish
motive]. . .. But any éxperienced 1it_igator is going to let you know -[establishing motive is]
important. We could not do that.” (Tr. 17). As for the written confession, the State’s theory at trial
would have bee/:n that Hicks wrote the confession in an attempt to set up his éo-deféndant. (Tr. 17).

The plea court accepted Hicks’s ,guilty piea and sentenced him to the maximum—thirty yearé,
imprisonment. Hicks did not appeal. his plea or sentence. Hicks commenced this PCR action J uly

16, 2018. Overture Walker represented Hicks at the PCR hearing. Assistant Attofney General

Samuel Key represented the State.

II.  ISSUES RAISED
Hicks alleges ineffective assistance of counsel and attacks the knowing and voluntary nature

of his guilty plea. Specifically, Hicks alleges plea counsel was ineffective for:

L. Providing inadequate advice;

2. Advising Hicks he would get a life sentence if he went to trial when
Hicks’s ¢o-defendant wrote a confession; ‘

3. Failure to preserve issues related to the admission of a list of
disciplinary infractions; and ‘

4,  Failure to give adequate advice about the trial process.

III. PCR TESTIMONY

Hicks’s Testimony

Hicks testified at PCR as to his version of the events leading up to his guilty plea. According

to Hicks, his mother retained plea counsel to represent him on the charges. He and plea counsel met

2018-CP-21-1904



to discuss the case a maximum of five times. Hicks alleged the first time he and plea counsel met,
_ pleacounsel stated he thought he could negotiate for a plea to accessory after the fact, and negotiate
for bénd to be set at $100,000. Hicks and plea counsel met a month later, and plea counsel told him
that plea counsel would negotiate for a plea to voluntary manslaughter with a fifteen year sentence.
At some point, Hicks told plea counsel to contact Shaniqua Wright as a potential witness. Hicks
_ conceded plea counsel reviewed some of the discovery with Hicks during their second meeting.
However, Hicks testified he never saw any pictures of the investigative réport, and he did not receive
his dwn copy of discoveﬁ until after he pled guilty. Accordiﬁg to I-ﬁcks, plea counsel told Hicks that
physically giving Hicks a copy of the discovery would cause num_eroué problems in his case. Hicks
stated pléa counsel never reviewed the State’s case and evidence with him.

Hicks testified he could no longer reach plea counsel to discuss the case after the second
meeting. Hicks further testified the last time plea counsel met with Hicks before his plea, plea
counsel told him the only oﬁier was an open plea to voluntary manslaughter. Plea counsel told Hicks
Vthat if the case went to trial, tl.ley would lose, and Hicks would getla life sentence. Plea counsel told
" Hicks that if he took the plea, he would not receive a thirty year sentence. Plea counsel told Hicks fo
take the plea deal.

Hicks teétiﬁed he felt pl@é counsel did not spend enough time on the case and did not know
the case well enoﬁgh to go to trial. Hicks stated he wanted to go to trial because he was not the
shooter, he told plea counsel multiple times that he was not the shooter, and piea counsel knows the
shooter was someone else. Once he recéived the discovery, after he pled guilty, Hicks discovered a
confession note in the materials that was written by his co-defendant. Hicks testified plea counsel
knew about the confession' letter, but told Hiqks it could not be used without hiring a handwriting

@%

. expert witness.
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Hicks alleged he told plea counsél he did not Wént to plead guilty, but plea counsel reiterated
that if he went to trial he would receive a life sentence. Hicks felt plea counsel gave him a choice .
betﬁeen a life sentence and pleading guilty. Hicks felt this was no choice at all. Hicks testified he
pled guilty because he did not want to receive a life sentence. Plea counsel made the decision, not
Hicks, to plead gﬁilty. Plea counsel told Hicks what to say to the judge during sentencing. Hicks

could not recall the colloquy with the plea court and could not recall what he said during sentencing.

Plea Counsel’s Testimony

Plea counsel testified at the PCR hearing and stated that he had been an attorney for thirty-
two years. Hicks’s mother called plea counsel prior to Hicks turning himself into law cnfor'cement.
Hicks’s mother called. back after Hicks turned himself in and retained plea cbunsel to represent
Hicks. Plea counsel met with Hicks within a week of Hicks turning himselfin. At first, pleé counsel
had difficulty getting the discovery file because the investigation was pot_ﬁnished. During their first
rhceting, 'in‘ Mafch 2017, plea counsel advised Hicks of the charge against him and the elements of
mﬁrde_r; however, plea counsel did not want to discuss téo much about the facts of the case until ﬂe
received the discovery file and saw what evidence the State had against Hicks. .The focus of the
initial m'eeting‘was on Hicks’s bond hearing.

Plea counsel received the full discovery file in either June or July 2017. The disbover‘y file
was contained on a disk. Plea counsel printed all the material from the disk and then went to the jail
to review the material with Hicksl. Plea counsel recalled taking the investigative reports, witness
statements, autopsy documents, and pictures of the crime scené to review with Hicks. Plea counsel

spent around four to five hours at the jail going over the discovery with Hicks.
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Plea counsel knew of the written confession letter because Investigator McFadden gave it to
him. Plea counsel stated the letter had been passed through the jail, and there were multiple
questions regarding who wrote the letter because the co-defendant denied writing it. Plea counsel
spoke with Hicks about the letter shortly after receiving it.

Hicks told plea counsel ofa potential alibi witness about a week before Hicks pled gu11ty
Plea counsel recalled the witness being a woman, but plea counsel was not able to locate her. Other
than the one witness, Hicks did not offet any other witnesses or any evidence in mitigation.

 Asfor possible defenses, there was not much plea counsel cou‘ld. have argued at trial. Hicks
did not know the victim, there was no argument, and seéveral witnesses, including the co-defendant
and the driver of the car >put him at the club. Plea counsel stated the only plausible.argument he
| céuld have made was that Hicks waé so intoxicated from drinking and using drugs, Hicks did not
know what he was doing. Howevér’, the State had one of the bar owners who would have testified
that Hicks was kicked out of that bar eariier 1n the night because he was drunk and saying, .
“Somebody is going to die tonight.” |

Importaﬁtly, plea counsel felt he could not put Hicks on the stand in his own defense because
Hicks admitted to plea counsel that he was the shéoter. Plea counsel fully explained the trial process
and explained he could not ethically put Hicks on the stand in defense because Hicks told plea
counsel he shot the victim. Because there were not any plausible defensesA, plea counsel advised
Hicks to plead guilty. Plea counsel negotiated hard to get the charge redﬁced from mufder. If
murder was the charge, because Hicks would have been exposed to thirty £o life, plea counsel would
have taken the case to trial. - Plea counsel felt very strongly that if Hicks had been convicted of
murder at trial, he would hav’e received a life seﬁtence. Plea counsel explained this to Hicks and

advised him that thirty years in prison is much better than life. Plea counsel told Hicks he would try
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the case if Hicks wanted, and the decision was up to Hicks, but there was a very slim possibility of
being successful at trial. Plea counsel did not force Hicks to plead guilty, but he made clear his
recommendation to plead guilty.

| " Plea counsel asked for voluntary manslaughter to eliminate the possibility of a life sentence.
The solicitor and the victim’s family agreed to the plea deal. Plea counsel fully explained the
circumstances and consequences of the guiity plea. Plea counsel never said the offer was fifteen
years. Hicks may have asked plea counsel to sée ifhe could get a fifteen year deal, and plea counsel
may have taken that offer to the State; however, the S.t‘a,te never made a fifteen year offer. Ifthe State
" had made a fifteen year offer, plea counsel would have strongly urged Hicks to take the deal. Plea
counsel may have ﬁentioned the possibility of accessory after the fact to Hicks before he received
the discovery file, but that possibility went away after plea counsel received the discover}% file. Plea
counsel explained to Hicks there was no guaranteed sentence if he pled guilt$1.

Plea counsel told Hicks what sentence he would receive was up to Hicks. Plea counsel
explained the minimum and maximum Hicks could receive, and told him it was up to Hicks to .
convince the plea court to give him somewhere in between. Plea counsel told Hicks he would likely
" receive a sentence in the twenty to thirty year range. Hicks gave a convincing speech at éentencing
and wrote a thoughtful letter, but it was not enoﬁgh to convince the plea court. Hicks haci two weeks
to prepare his speech and letter and never informed plea couﬁsel he did not want to go fhrough with
the plea. Hicks never indicated he did not want to accept the State’s offer the day of the plea.
Hicks’s main concern was how many years he would receive, not whether he should plead guilty.

IV. DISCUSSION

The issue before the Court is whether Hicks’s guilty plea was the result of ineffective
assistance of counsel. To establish ineffective assistance of counsel, the PCR applicant must prove
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(1) counéel’ s performance fell below an objective standard of reasonableness, and (2) the applicant
sustained prejudice as a result of counsel’s deficient performance. Strickland v. Washington, 466
U.S. 668, 687-88 (1984); Cherry v. State, 300 S.C. 115, 11718, 3v86 S.E.2d 624, 625 (1989). “The
test for effective assistance of counsel is whether the representation was within the range of
competence demanded of attorneys in criminal cases.” Watson v. State, 287 S.C. 356, 357, 338
S.E.2d 636, 637 (1985).

In the context of a guilty plea, a defendant who entered a plea on the advice of cﬁunsel may .
only attack the voluntary and intelligent nature of the plea. Roscoe v. State, 345 S.C. 16, 20, 546
S.E.2d 417, 419 (2001). To prove prejudice, the applicant must show a reasonable probability he
would not have pled guilty and would héve insisted on going to trial absent plea counsel’s alleged
deficiency. Hill v. Lockhart, 474 U.8. 52, 59 (1985).

Hicks and plea counsel agreed at the PCR hearing that Hicks pled guﬂty based on plea
counsel’s advice. The Court finds Hicks pled guilty pursuant to the advice of plea counsel; therefore
the issue before the Court is whethér ﬂicks ’s plea was knowing and voluntary. See Roscoe, supra.
1. Préviding Inadequate Advice

Hicks alleges plea counsel was ineffective for pro-viding inadequate advice. At the outset of
the hearing, Hicks, through counsel, clariﬁed the allegation was an attack on the knowing and
voluntary nature of Hicks’s guilty plea.v Specifically, Hicks alleged_ he pled gﬁilty. becausé he
believed he would receive a fifteen year sentence. For the reasons stated below, the Court finds plea
counsel was not ineffective.for providing inadequate advice.

“[A] defendant entering a guilty plea must be aware of the nature and crucial elemenfs of fhe
offense, tﬁe maximum and any méndatbry mini_mum penalty, and the naturé of the constitutional

rights being waived.” PirtMan v. State, 337 S.C. 597, 599, 524 S.E.2d 623, 624 (1999). To prove
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prej udice, the ai)plicant muét show a reasonable probability he Would not have pled guilty and would
. have insisted on going to trial absent plea counsel’s alleged deficiency. Hill, 474 U.S. at 59.

The Court finds plea counsel was not deficient for providing inadequate advice about the plea
offer. The Court finds Hicks’s testimony on this issue not credible. Specifically, the Court ﬁnds
Hicks"s assertion plea counsel promised Hicks a fifteen year sentence in exchange for hisplea, and
promised Hicks he Would not receive a thirty year sentence, is not credible. The Court ﬁndé plé;l
counsel’s testimony on the issue to be credible.

From pled counsel’s credible testimony at the PCR hearing, it is élear a fifteen year offer was
never made by the State and never promised to'Hicks. As mentioned above, plea counsel testified
~ he explained the murder charge and the elements of murder to Hicks. Plea counsel explained he
negotiated for a plea to voluntary manslaughter to eliminate the possibility of a life sentence. Plea
counsel stated he may have suggested a plea deal to ﬁfteen years to the State on b;half of Hicks, but
the State immediately refused the suggestion. Further, plea counsel testified that had the State made
a fifteen year offer, he would have strongly encouraged Hicks to take the ‘deal. Based oh pléa
_’counsel’s testimony, the Court finds plea;1 counsel was not deficient because plea counsel never
promised Hicks he would receive a fifteen year sentence, and Hicks knew and understood the terms
of the plea were an open senfencing range for voluntary manslaughter.

The Court further finds Hicks failed to meet his burden of establishing prejudice. As'
mentioned above, chks stated at the PCR hearmg he pled guilty because he did not want to receive a
_ | life sentence. While the Court finds other portions of Hicks’s testimony not credible, this statement
is credible. By his own admission, Hicks pled guilty to voluntary manslaughter because he did not
want to receive a life sentence. This is a valid consideration in entering a plea deal, and this Court

o4
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finds Hicks made that deterrninatidn freely and voluntarily. Hicks has not shown prejudice because
he did not want to proceed to trial with a potential life sentence on the table.

The Court finds plea counsel was not ineffective for providing inadequate advice. Hicks
failed to show plea counsel was deficient for providing‘inadequate advice, or show any prejudice
resulting from the alleged inadequate advice. Thérefore, the Coﬁrt dismisses Hicks’s first allegation
with prejudice. |

2. Adyvising Hicks that He Would Get a Life Sentence if He Went to Trial When Hicks’s
‘ Co-defendant Wrote a Confession- .

Hicks alleges plea counsel was ineffective for advising Hicks he would receive a life-
senteﬁce if he went to trial when plea éounsel knéw Hicks’s co-defendant wrote a confession.
' Specifically, Hicks claims plea counsel pressured him into pleading guilty by stating Hicks <‘;ould
either plead guilty to Voiuntary manslaﬁghter or go to prison for the rest of his life. Hicks claims
plea counsel should not have made this assertion because Hicks’s co-defendant wrote a letter
confessing to being the shooter. For the reasons ste_lted below, the Court finds plea counsel was not
ineffective for informing Hicks of the sentence he believed Hicks would receive if convicted at trial
based upon his review of the evidence, inciuding the purported written confession. -

_ Plea counsel is not deficient for advising a defendant to plead guilty based on what counsel
reasonably believes the sentence would be ifthe defendant were convicted at trial. Bennett v. State,
371 S.C. 198, 20405, 638 S.E.2d 673, 676 (2006). Further, where counsel articula;ces. Aé valid
strategic reason for his action or inaction, counsel’s performance should not be found deﬁcient..
" Roseboro.v. State, 317 S.C. 292, 454 S.E.2d 312 (1996). To prove prejudice, the applicanf must
show a reasonable probability he would not have pled guilty and wéuld have insisted on going to

trial absent plea counsel’s alleged deficiency. Hill, 474 U.S. at 59.

pe
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.As discussed above, plea counsel stated he knew of the written confession before trial and
discussed with Hicks, there were many issues with the written confession of the co-defendant, and
7 Higks told plea counsel he shot the victim. Plea counsel made a feasonable strategic decision not to
base his defense strategy based on a questionably authentic jailhouse confession particularly when
Hicks had confessed to being the shooter and could not take the stand in his OM defense. Assuch, it
was reasonable for plea counsel to advise Hicks he would get a life sentence if convicted at trial, |
based on his view of the evidence. Plea counsel may have strongly recommended Hickg to plead to
voluntarily manslaughter; however, plea counsel testified that he left the ultimate decision whetherl or
not to plead guilty to Hicks. Hicks receiving a sentence of life in prison Waé a real possibility
because of the exposure he faced proceeding to trial on the murder charge.

As for prejudice, as set fortﬁ in the previous section, Hicks failed to establish prejudice
because he stated he pled guilty to Voluntary-manslaughter because he did not want to face life-
imprisonment. Therefore, thé Court finds there was no reasonable probability Hicks would have -
proceeded to trial.

Based on the foregoing, the Court finds plea counsel was not deficient in his representation of |
Hicks, and Hicks 'has not met his burden establishing prejudice. Accordingly, the Court finds plea
" counsel Wéslnot ineffective.

3. "Failure to Preserve Issues Rel.ated to the Admission of a List of Disciplinary Infractions

Hicks presented no evidence in support of his allegation plea counsel was ineffec;cive for
failure to object during sentencing when the State presented a list of Hick’s disciplinary infractions
to the plea court. The Court finds Hicks waived this allegation; therefore, this allegation is denied
and dismissed with prejudice.

4, Failure to give adequate advice about the trial process
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Hicks alleges plea cou:qsel was ineffective.for failure to explain the frial process. The Court
finds plea counsel is a trial practitioner who has extensive experience in the trial of serious offenses.
Both plea counsel and Hicks conferred on numerous occasions. The Court finds credible plea
counsel’s testimony he discussed with Hicks the pending charges, the elements of the charges and
what the State was required to prove, Hicks’s constitutional rights, Hicks’s version of the facts, and
possible defenses or lack thereof. Further, the Court has reviewed the transcript and finds the record
reflects Hicks’s plea was entered freely, voluntarily, knowingly, and intelligently. The record also

reflects Hicks told the plea court he was satisfied with plea counsel, and no one had threatened him

or promised him anything to plead guilty. Therefore, this Court finds that plea counsel adequately

advised Hicks bf the trial process.

Even if plea counsel had not adequately advised Hicks of the trial process, the Court finds
plea counsel’s alleged deficiency was cured by the plea court. See Wolfe v. State, 326 S.C. 158, 165, _.
485 S.E.2d 367, 370 (1997) (stating that plea counsel’s deﬁéient performance can be cured by the
plea court’s colloquy). The p‘leé_ court thoroughly explained the trial process to Hicks during the plea

| hearing, and Hicks stated he understood what the plea court explained to him. (fr. 6—8). Therefore,
Hicks was not prejudiced by plea counsel’s alleged deﬁcienéyl of failing to explain the trial process.

Plea counsel explainea the trial process to Hicks, and any alleged deﬁcieﬁcy for failure to

explain the trial process was cured by the plea court. Therefore, the Court finds plea, éounsel was not

ineffective for failure to explain the trial process.

V. CONCLUSION

Based on all the foregoing, this Court finds and concludes Hicks has not established any

constitutional violations or deprivations that would require this court to grant his application. The
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Court finds plea counsel’s representation was neither deficient nor prejudicial. Hicks pled guilfy

pursuant to the competent advice of plea counsel. The Court finds Hicks knew the meaning and

cénsequences of pleading guilty to voluntary manslaughter and was fully aware of the mandatory

maximum and minimum sentencing range. The Court further finds Hicks voluntarily ple;d guilty and

. wasnot threaten‘ed by piea counsel. His voluntariness is evinced by the plea transcript and testimony
-given at the PCR hearing.

The Court notes Hicks must file and serve a notice of appeal within thirty days from PCR
counsel’s receipt of written notice of entry of judgment to secure the abpropriate appellate review.
See Rule 203, SCACR. Pursuant to Austinv. State, 305 S.C. 453,409 S.E.2d 395 (1991), Hicks has
a righf to appellate counsel’s assistance in seeking review of the denial of PCR. Rule 71.1(g),
SCRCP, provides that if Applicant wishes to seek appellate review, PCR counsel must serve and file

a notice of appeal on Hicks’s behalf. Hicks is directed to Rule 243, SCACR, for appropriate

procedures for appeal.

THEREFORE:

1. The Court denies relief and dismisses the action with prejudice; and
2. Hicks shall be remanded to the custody of the State.

) %/&’f——

D. CRAIG BROWK

ANDIT IS SO ORDERED.
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