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STATEMENT OF ISSUE ON APPEAL

Whether the trial court erred in refusing to suppress all evidence flowing from the
retention and subsequeﬁt usage of appellant’s DNA profile, which was taken when he was a -
juvenilé and maintained in a database not authorized by state law, exceeded the scope of the

contractual consent given by appellant, and was otherwise illegal under state law?



STATEMENT OF THE CASE

During its July 2011, term, a Richland County grand jury indicted Edward Maurice
Dunn, Jr. (“Dunn”) for armed robbery, kidnapping, ﬁrst-degree burglary, and assault with
intent to commit first-degree criminal sexual conduct. Prior to trial, appellant filed a motion
to suppress DNA evidence and any evidence deriving from use of his DNA. R.343. On
May 21 — 24, 2012, appellant was tried before ﬂthe Honorable G. Thomas Cooper, Jr. and a |
Jury R. 1. Margaret Fent-Bodman and Foster Matthews represented the State. R. 1. Victor
Li and Deon O’Neil represented appellant. R. 1. The jury convicted appellant of
kidnapping, armed robbery, and first-degree burglary. R. 330, 1. 11 — 22. The jury
ac'quitted appellant‘ of assault with intent to commit first-degree criminal sexual conciuct. R.
330, 1. 6 — 10. Judge Cooper sentenced appellant to thifty years’ imprisonment on all
' charges. R. 333, 1l. 21 —24. On May 29,‘ 2012, appellant filed and served a notice of

appeal. This appeal follows.



ARGUMENT

The trial court erred in refusing to suppress all evidence flowing from the retention

and subsequent usage of appellant’s DNA profile, which was taken when he was a juvenile

and maintained in a database not authorized by state law, exceeded the scope of the

contractual consent given by appellant, and was otherwise illegal under state law.

Relevant Facts

The Richland County Sheriff’s Department (“Sheriff”) kéeps its oWn DNA
database. R. 9, 1. 23 — 25. Dunn was a suspect in an unrelated burglary committed -
September 20, 2010, which was a year before the incideht giving rise to the charges for
* which Dunn was tried ip this case. R. 8, 1. 14 — 16. The Sheriff obtained Dunn’s DNA
profile in connection with the 2010 burglary. R. 8, 1. 17 — 24. The Sheriff .‘obtéined
Dunn’s DNA pursuant to his coﬁsent. R.74,1.2 - 5. Dunn sigﬁed the Sheriff’s consent
form. R. 74, llj 9-15; R, 341. The‘Sheriff told Dunn they needed a sample 6f his bNA :
to compare it to the DNA samples they obtained from the 2010 burglary. R. 78, 11. 12 —.'- - |
1‘5. Dunn was told by the Sheriff that giving his saniple could “possibiy help him” in that -
case. R. 82, 1. 5 - 10. Dunn’s~DNA profile did not match the samples from the 2010
burglary. R.79,11. 8 - 14. |

The Sheriff admitted that no one told Dunn that his profile would be placed in the
* Sheriff’s own database (or any éther database). TR. 78, 11. 16 — 21. Dunn’s DNA profile
was, in fact, placed in the Sheriff’s own in-house database. R. 79, 1l. 20 — 25. At the
time Dunn signed the Sheriff’s coﬁsent form and gave his DNA, he was sixteen years old;

R. 80,11 1-2.



Dunn moved to suppress this DNA evidence and any evideqce flowing from it
and the court held a pretrial hearing on this motion. R. 343. Dunn testified at the pretrial
hearing. Dunn testified that no one told him that his DNA profile would be entered and
maintained in the -Sheriff s DNA lab. R. 84,11. 6 —9. Had the Sheriff told Dunn they
were going to store his DNA, he would not have given it to them. R. 84, 11. 13 — 15. The
Sheriff specifically told Dunn that he was going to use the swab to compare it to the 2010
burglafy. R. 86, 1l. 21 — 24. Dunn'testified that the only reéson he gave them his DNA -
was to compare it to the'samples obtained from the scene of the 2010 burglary. R. 87, 11.
8 — 14. Dunn also testified that the only reason he gave the police a statement concerning .
his involvement in the instant crimes was because fhey told him they had a DNA niatch.
R. 87, 11. 21 — 24. The State did not présent any evidence as to whether Dunn was ever
charged in connection with the 2010 burglary.

The DNA consent form used by the Sheriff had‘no warning that the Sheriff was
fr’ée to -use his profile for any purpose whatsoever. R. 89, 1l. 12 = 23; R.341. The
Sheriff’ s form did not notify Dunn that his DNA would be maintained in the Sheriff’s
own database ‘or any other database. R. 89,1. 12 -123,1. 11; R. 341.

The only way the Sheriff connected Dunn with the charges in this case was
because seminal fluid Wés located at this crime scene. R. 18, 1I. 1- 5. The Sheriff
sequenced the DNA from the érim\e écene and matched it to Dunn’s profile in the
Sheriff’s database. R. 18,11. 1 —5; R. 233, 1 8 —234, 1.-4. After making the DNA méfch,
the Sheriff arrested Dunn. R. 17, 11. 4 — 19. Immediately after his arrest, the Sheriff told

Dunn about the DNA match and gave Dunn his Miranda warnings. R. 17,1.20-18, L. 8.



Only after his arrest and being confronted with the DNA evidence did Dunn give
a statement implicating himself. R. 19, 1. 13 —20, 1. 9. Dunn told thé police that a man
narried"‘Shorty” asked him to participate in the burglary of a woman’s house. R. 19, 1L
13 — 21. Dunn was the lookout. R. 19, 1. 22 — 24. Shorty called Dunn into the house.
R. 19,11. 22 — 24. Dunn saw Shorty having sexual intercourse with a woman. R. 19, 1. 25
— 20, 1. 4. Dunn told the police “that he became excited by that act and that he ‘
masturbated, ejaculated and then used a rag that was on the floor to ;)vipe himself.” R. 20,
L1 - 4 The seminal fluid from this rag was used to obtain a DNA profile and compared

to the DNA profile given by Dunn in connection.with the 2010 robbery. |

Dunn filed a pretrial motion to suppress this DNA evidence. R. 343. In the
pretrial motion, Dunn alleged that the retention of his DNA sample violated the Federal
_and South Carolina"constitutiqns. R. 343. Dunn also argued in tfle motion and before the
- court that the reﬁention of his DNA sample exceeded the scope of any alleged consent. R.
88,11.7-97,1. 9; R. .103, l. 69 — 115‘; 1. 12. Dunn further argued that any other evidence
in the case was fruit of the poisopous tree and should be suppressed. R. 88,11. 7-97,1. 9;
- R. 103, L. 69 — 115, 1. 12. Stating that he would leave this issue “for another court to
decide,” Judge Cooper denied the suppression' motion and ruled that the DNA results ,

were admissible.! R. 114, 1. 11-21.

' This was a final ruling. During the defense’s opening statement, Dunn was forced by
this ruling to admit to the jury that he was present at the scene and that he was guilty of
burglary and armed robbery. R. 125,1. 1 — 126, 1. 5. He denied the sexual assault and the
jury acquitted him of it. Dunn also made contemporaneous objections to the admission
of the 2010 DNA profile. R.200,1l. 16 —22; R. 219,11. 12 -24; R. 339,11. 1 - 6.
‘ 7
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Discuséion

Without his consent, Dunn’s DNA—taken when he was a juvenile—wgs kept ina
databas_é Whose egistence \;iolated state law. The retention of Dunn’s DNA in this
database violated tﬁe terms of the contract giving consent, Dunn’s Fourth Amendment
rights, his rights under the South Caroiina Constitution, .and state law concerning the
: cpllection and retention of DNA. Since the only evidence linking Dunn to this crime was
obtain’ed from a cc;mparison with his illegally retained DNA;, it should havé beén
suppressed. Any evidence that followed was fruit of thg poisonous tree and also-should
ha;/e Been suppressed. |

The Contract for Taking Dunn’s DNA in 20]70 was Voided and Illegal ™

The State’s case relied solely on the taking of Dunn’s DNA for an unreléted_
robbery in 2010. The éolicifor admifted this in his ropevning statement. R. 126, L8g-12. -
This taking of D.unn’ls DNA was done'solely b'y consent, so it should be gnalyzed under
contract principles af;d not those uséd to4VAalidat‘e taking of DNA by -Warrar;t, pursuant to
a;Test, or any other such i)rocedure. Dunn’s consideration for ‘Ehe contract WéfS the giving
of his DNA to test and exculpate him froml a burglary. The Sheriff’s consideration was

;. the promise to test his DNA to compare it to DNA collected af that crime.



At no point did the State show that Dunn gave consent exceeding the contract
described above. The form signed by Dunn does not inform him that his DNA will be
placed in a database for all eternity.. Since this form was drafted by the Sheriff, it should

be narrowly construed against the Sheriff. Davis v. KB Home, 394 S.C. 116, 129 n.4, _

713 S.E.2d 799, 806 n.4 (Ct. App. 2011). As Dunn argued at the motion to suppress, any
other use of Dunn’s DNA was beyond the scope of this contract and illegal.
The case relied on by the solicitdr and the trial court actually supports Dunn’s

position. State v. McCord, 349 S.C. 477, 562 S.E.2d 689 (Ct. App. 2002). In McCord,

the defendant gave a blood sample to the FBI in an unrelated case “pursuant to a written -
consent \f(;rm-."’ 1d. at 483, 562 S'E.2d at 692. Tﬁe consent form stated that the FBI could
use the blood sample “for whatever purpose the [FBI] may see fit.” Id. This Court held
that the defendant lost his expectétioﬁ of privacy in the blood sample when he gave it to
erderal authorities “without any l.imitation’ on the scope of his consent.” Id. at 485, 562
S.E.2d at 693. Unlike M, the Sheriff’s consent form contains no such broad
language. Therefore, Duﬁn’s consent must be narrowly construed as 6nly for the limited
purpose of exculpating him from the 2010 burglary. The Sheriff had no contractual right

to keep Dunn’s DNA past the time necessary to test it in connection with that burglary.

Dunn Never Rﬁtiﬁe‘d the Contract as an Adult
The fetention of Dunn’s DNA was also illegél because the contract granting the Shefiff
permission to ﬁse it was voidable by Dunn. It is-undisputed that Dunn gave his consent
prior to turning eighteen, the age of majority. S.C. Const. art. XVII, § 14. As such, any
consent given by him was voidable after Dunn attained the age of majority. Little v.

Duncan, 9 Rich. 55,43 S.C.L. 55, 1855 WL 3189 (S.C. Ct. App. 1855). A “child” is any



person .under the age of eighteen. S.C. Code Ann. § 63-1-40(1). Contracts made before
the age of majority are not deemed ratified unless done so in writing. S.C. Code Ann. §
63-5-310. At no point did the State present any evidence that Dunn ratified the contract
taking his DNA in 2010. To the'contrary, when Dunn discovered that his DNA had been
kept, he asked that it be suppressed. R. 341; R. 341. Theréfore, Dunn voided the
contract and Sheriff was not in legal possession of his DNA.

To the extent the Court chooses to analyze. this case under traditional waiver
principles, the totality of the circumstances shows that Dunn did not knowingly and
voluntarily waive his privacy rights in his DNA profile. Dunn could not knowingly and
voluntarily waive a right of which he was not aware. The Sheriff admitted it did not
inform him that his DNA profile would be'maintained in their database. With ﬁo
‘ evidence in the record that Dunn knew about the maintenance of his profile, it would be

an error of law to find that the State proved Dunn made a knowing and voluntary waiver.

See State v. Miller, 375 S.C. 370, 379-81, 652 S.E.2d 444, 448-50 (Ct. App. ‘2007)
(applying totality of the circumstances test to voluntariness of statement made while in
custody).

The Sheriff is Maintaining an lllegal Databasé

Finally, even if the State could somehow show that Dunn consented to the Sheriff
retaining his DNA, such a contract would be void ab initio as an illegal contract. The
Sheriff has no.authority to maintain its own database of citizens’ DNA. The sole
reposi;tc')ry of citizens’ DNA profiles is SLED. S_Qe_: S.C. Code Ann. § 23-3-600 et seq.
(the “State DNA Database Act”). The State DNA Database Act was enacted in 1994. Id.

The State DN'A Database Act prevents the collection of DNA samples from juveniles

10
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unless they are adjudicated delinquent or ordered to do so by a court. S.C. CodevArnn.‘§
23-3-620(2). The State presented no evidence that Dunn was adjudged delinquent with
respect to the 2010 burglary or thaf he was ordered to give his DNA by a court.

Any DNA analysis must comport with the standards used by the FBI. S.C. Code
Ann. § 23-3-640(A). The samples “must” be securely stored by SLED unless SLED
designates another laboratory. to -maintain them whose standards ére at least as stringent
as SLED’s. S.C. Code Ann. § 23-3-640(D). The State DNA Database Act makes it clear
that SLED is responsible for maintaining DNA profiles and determining whether |
someone’s DNA profile shall be stored in the state database. S.C. Code Ann. § 23-3-
650(A) and (B). | |

This comprehensive regulation of the retention of citizené’ DNA proﬁles'
preempts any attempt by local governments to create their own databases. Local

authorities are preempted by state law from acting in areas that are comprehensively

regulated by the state. See Barnhill V City of Nor_th Myrtle Beach, 333 S.C. 482, 486
n.2, 511 S.E.2d 361, 363 n.2 (1999) (noting that state regulation of m;)torized watercraft
on navigable waters preempted any local encroachment in this area).

The Attorney General agrees with this conclusion. See Attorney General Op.
dated April 7, 2011, 2011 WL 1740752. The Attorney General stated, “Reviewing the
~language and purposes of the Act, there appears very little doubt the Legislature intendeci
SLED, as thé chief investigative agency in South Carolina; to implement énd administer
the collection of DNA samples.” Id. “Given that the Legislature expressly empowered

SLED to administer the collection of DNA samples, it is the opinion of this office that a

11



DNA collection program outside the parameters of the Act would be inconsistent with the
legislative intent for uniformity in this area and is impliedly preempted.” Id.

Appellant agrees with the Attorney General that the Sheriff cannot collect and
maintain its own DNA database. The Sheriff had no authority to create its own database.
SLED is the sole entity ailowed to maintain a database of citizens" DNA in this state.” As
thé Sheriff’s database was illegally maintained, any Acontract that Dunn purportedly
entered into allowing the Sheriff to maintain his profile is illegal and void ab initio.

_ Furthermore, retention of Dunn’s DNA prof;lle was an express violation of the
State DNA Database Act. The act makes SLED responsible for the expungement of
citizens’ profiles from the databése. S.C. Code Ann. 23-3-660. If the charges against a
person are nolle prossed, then their DNA record énd profile must be expunged. SC
Code_ Ann. § 23-3-660(A)(1)(é}. Court’s Exhibit9 is a clopy'of Dunn’s juvenile record.
(Court’s Ex. 9). It only shows one burglary chargg, dated September 2Q, 2010. (Court’s
Ex. 9). Dunn’s DNA consent fo@ is dated Sepfember 21, 2010. R. 341. This burglary‘
charge was nolle prossed. (Court’s Ex. 9). Therefore, Dunn’s DNA profile should have

been expunged.

2 The State’s DNA expert and the investigator admitted that the Sheriff even keeps
victims’ DNA profiles in its database. R. 360, 1. 12 —361,1. 3; R. 384,11. 7—12.
12



This conclusion is further bolstered by the South Carolina Constitution’s express
right of priVacy. S.C. Const. Art. [, § 10. The Sheriff’s creation of its own DNA
database is an “unreasonable invasion” of Dunn’s privacy. Id. It is therefore not only in

contravention of the State DNA Database Act, but also the state constitution. The Fourth

Amendment of the federal constitution also compels this result. See United States v.
Davis, 690 F.3d 226 (4th Cir. 2012). In Davis, the Fourth Circuit found that retention of
an individual’s DNA profile in Maryland’s database violated the Fourth Amendment. &
at 250. |

Nor does the United States Supreme Court’s recent decision in Maryland v. King

__U.S. 133 S.Ct. 1958 (2013) compel a different result. King, a 5-4 decision, merely :
.upheld Maryland’s state law authorizing the collection of arrested persons’ DNA for
identification purposes. Here, there is no evidence that Dunn’s DNA was collected
pursuant to any booking procedure or for identification purpoées. The only evidence in
the record is that Dunn signed a consent form for the Sh:eriff to collect his DNA.
Therefore, King is inappli:cable.

| In any event, this‘Court éhould decline to adopt any of the King majority’s
reasoning on state law grounds. Justice Scalia, in a scathing dissent, eviscerated the
majority’s basis for its ruling. Justice Sca‘lia said the majority’s ruling departed frorh '
longstanding Fourth Amendmenf precedent that required some measure of individualized
suspicion for an invasive seérch. Id. at 1981-82 Certainly the South Carolina
Constitution’s right to privacy would lead our appellate courts to agree with Justice
Scalia and restrict the collection and retention of South Carolinians’ DNA. See State v.

Koivu, 272 P.3d 483, 488-89 (Id. 2012) (rejecting application of the good faith exception

13



to the exclusionary rule and noting that Idaho’s state courts had a duty to protect their -
citizehs from violations of their citizens’ constitﬁtional rights at the hands of federal
officers).

Therefore, the retention of Dunn’s DNA was illegal because it exceeded the scope
of his consent, was taken when he was a juvenile, did not comport with/the State DNA
Database Act, and his profile was kept in an illegal database. Furthermore, the South
Carolina Constitution’s right to privacy compels a mnarrow construction of the
government’s rights to take and store citizens’ DNA. These reasons require this Court to
reverse the trial judge’s ruling on Dunn’s suppression motion. As any other evidence
collected in this case began with the use of Dunn’s illegally maintained DNA profile, it is

the fruit of the poisonous tree and must also be suppressed. Wong Sun v. United States,

371 U.S. 471 (1963).

14



CONCLUSION

For the above-stated reasons, Dunn’s conviction should be reversed.

Respectfully submitted,

el

David ﬁe_xahde
Appellate Defefider

ATTORNEY FOR APPELLANT

This 18th day of November, 2013.
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