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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Brett Thomas Curtiss, # 373259, Docket No. 18-ALJ-04-0184-AP
[Grievance No.: KCI 1486-17]
Appellant, :
vs. ORDER

South Carolina Department of Corrections.

Respondent.

‘This matter is before the South Carolina Administrative Law Court (Court or ALC) on an appeal
filed by Sherman Graham (Appellant), an inmate incarcerated by the South Carolina Department

of Corrections (Department or SCDC).

FACTS/PROCEDURAL HISTORY
Appellant filed a Step 1 Grievance on December 21. 2017. challenging the Department’s
sentencing calculation. Appellant argued that he should be eligible for work credit. good-time
credit, education credit, and work release, as well as for parole eligibility after serving one-third
(1/3) of his sentence instead of serving 85% of his sentence. because he was not sentenced to a
mandatory minimum of 25-30 years and was not a third-time offender. The Warden denied
Appellant’s Step | Grievance, stating that Appellant was receiving earned work credits but did not
have a parole date and was not receiving good-time credit because his current conviction was

classified as “violent™ and carried “a mandatory sentence requirement of 7 years, 7 months. and
24 days.”

Appellant subsequently filed a Step 2 Grievance. in which he made the same argument as in his
Step 1 Grievance. The Responsible Official denied Appellant’s grievance, stating that Appellant
was sentenced on July 10, 2017, after pleading guilty to charges of Marijuana Possession with
Intent to Distribute, 1st offense: Possession with Intent to Distribute Methamphetamine, 2nd
offense; and Trafficking Crack Cocaine — 28 g or more, 2nd offense. The Responsible Official also

noted that the trafficking otfense was “classified as no parole and violent.” The official further
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noted that Appellant had been sentenced to 9 years for each of these offenses, all to run

concurrently.!

Appellant then filed his Notice of Appeal on April 23, 2018, asserting that the Department violated
the 14th Amendment to the United States Constitution by applying the 85%/no-parole provisions
of 8.C. Code Ann. §§ 24-13-100, -150(A) to S.C. Code Ann. § 44-53-375(c). and that he should
instead be eligible for parole after serving 1/3 of his sentence and entitled to work credits, good-
time credits, education, and work release. Appellant filed his Initial Brief on May 22, 2018. The
Record on Appeal was filed on July 6. 2018. On August 23, 2018, the Department filed its brief.
On August 28, 2018, Appellant filed a Reply Brief,
ISSUE

Did the Department err in classifying Appellant as an 85%.offender for purposes
of its sentencing calculation?

STANDARD OF REVIEW ,

The Court’s jurisdiction to hear this matter is derived from the decisions of the South Carolina
Supreme Court in Al-Shabazz v. State. 338 $.C. 354, 527 S.E.2d 742 (2000) and Furtick v. S.C.
Dep't of Prob.. Parole and Pardon Servs., 352 S.C. 594. 576 S.E.2d 146 (2003). When reviewing
the Department’s decisions in inmate grievance matters, the ALC sits in an appellate capacity. .4/-
Shabazz, 338 S.C. at 377: 527 S.E.2d at 754: see also S.C. Code Ann. § 1-23-600(E) (Supp. 2017)
(directing administrative law judges to conduct appellate review in the same manner prescribed in
§ 1-23-380). Section 1-23-380(A)(5) states:

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may atfirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions. or decisions are:

(a) in violation of constitutional or statutory provisions:
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;

(d) affected by other error of law:;

! The Record also reflects that Appellant was convicted on April 19, 2018, of Trafficking Ice, Crank, or Crack Cocaine
~ 10 g or more, but less than 28 g. 1st offense, for which he was sentenced to three (3) years. However, this sentencing
occurred after the Responsible Official‘s response to Appellant’s Step 2 Grievance.
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(e) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record: or

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion. S

S.C. Code Ann. § 1-23-380(5) (Supp. 2017). See also Murietta Garage, Inc. v. S.C. Dep't of Pub.
Safety, 337 S.C. 133, 137. 522 S.E.2d 605. 607 (Ct. App. 1999): S.C. Dep'’t of Labor, Licensing
and Regulation v. Girgis, 332 S.C. 162, 166, 503 S.E.2d 490, 492 (Ct. App. 1998).

«-SQubstantial evidence' is not a mere scintilla of evidence nor the evidence viewed blindly from
one side of the case, but is evidence which, considering the Record as a whole, would allow
reasonable minds to reach the conclusion that the administrative agency reached or must have
reached in order to justify its action.” Lark v. Bi-Lo,276 S.C. 130, v135, 276 S.E.2d 304.306 (1981)
(quoting Law v. Richland Cty. Sch. Dist. No. 1,270 S.C. 492, 495-96,243 S.E.2d 192. 193 (1 978)).
Accordingly. the possibility of drawing two inconsistent conclusions from the evidence does not
prevent an administrative agency's finding from being supported by substantial evidence. Grant
v. 8.C. Coastal Council, 319 S.C. 348. 353. 461 S.E.2d 388, 391 (1995).

DISCUSSION
Appellant argues that the Department violated his due process rights under the 14th Amendment
by applying Sections 24-13-100.-1‘50(A) and S.C. Code Ann. § 44-53-470 to S.C. Code Ann. 44-
53-375(C)? to characterize his offenses as no-parole instead ot parole-eligible and to thus require
him to serve 85% of his sentence. He argues that Sections 24-13-100 andﬁ -150(A) dnly apply to
third or subsequent offenses. and that to apply them to first and second offenses is unconstitutional.
He further contends that the General Assembly did not intend to enhan;:e the punishment for drﬁg
trafficking oftenses under Section 44-53-375(C) through Sections 24-13-100 and -150(A) because
the former provision contains its own enhancement mechanisms based on the weight of the
controlled substances.® He further argues that first and second offenders, though required to serve

a minimum term of imprisonment. are not precluded from receiving parole. extended work release.

2 Appellant did not specifically reference subsection (C) of Section 44-53-375 until his Notice of Appeal and did not
reference this subsection in his Step | and Step 2 Grievances.

% In his Reply Brief. Appellant also discusses Section 44-53-370(¢) to argue about a “statutory scheme™ for trafficking.
However, this provision pertains to trafficking in cocaine, not trafficking cocaine base. Because this case involves
tratficking in cocaine base. which is under Section 44-33-375(C). the Court will not consider Appellant’s arguments
regarding Section 44-53-370(e) and will instead focus only on the language used in Section 44-33-375(C).

3
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or supervised furlough. Appellant cites to Bolin v. S.C. Dep't of Corr., 415 8.C. 276, 781 S.E.2d
914 (Ct. App. 2016). inter alia, to support his position.

The Record reflects that on July 10, 2017, Appellant pled guilty to Trafficking Crack Cocaine, 28
g or more, 2nd offense under S.C. Code Ann. § 44-53-375(C)(2)(b).* Pursuant to a negotiated
sentence, the court sentenced Appellant to nine (9) years, to be served concurrently with credit for

time served.

Absent any ambiguity in the sentencing sheet. the Court must presume that the sentencing court’s
sentence is correct, See Tunt v. S.C. Dep’t of Corr.. 408 S.C. 334,337,759 S.E.2d 398. 399 (2014),
reh’g denied (July 10, 2014) (*[T]he Department is generally confined to the face of the sentencing
sheets in determining the length of a sentence ... [unless] there is an ambiguity in the sentencing
sheets.™). Here. the sentencing sheet for Appellant’s November 17, 2016 conviction is
unambiguous. and thus the Department was required to calculate Appellant’s sentence according

to that sheet,

The Department acknowledges Appellant’s sentence and correctly points out that the offense of
which Appellant was convicted is a Class A felony under S.C. Code Ann. § 16-1-90(B) (Supp.
201N. "[P{] class A. B. or C felony or an offense exempt from classification™ is a “no parole
otfense.” S.C. Code Ann. § 24-13-100 (2007). Regarding no parole otfenses, S.C. Code Ann. §
24-13-150(A) (Supp. 2017) sets forth the following:

(A) Notwithstanding any other provision of law. except in a case in which the
death penalty or a term of life imprisonment is imposed. an inmate convicted of a
“no parole offense™ . . . is not eligible for early release, discharge, or community
supervision . . . until the inmate has served at least eighty-five percent of the
actual term of imprisonment imposed. This percentage must be calculated
without the application of earned work credits, education credits. or good conduct
credits, and is to be applied to the actual term of imprisonment imposed. not
including any portion of the sentence which has been suspended ....

 (Emphasis added). Because Appellant’s oftense is a Class A felony, it is a “no parole otfense,™

generally requiring a service of 85% of the sentence.

* Appellant also pled guilty to, and was sentenced for, the offenses of Marijuana Possession with Intent to Distribute,
Ist offense; Possession with Intent to Distribute Methamphetamine, 2nd offense: and later Trafficking lce. Crank, or
Crack Cocaine - 10 g or more, but less than 28 g, Ist offense. However, the Trafficking Crack Cocaine, 28 g or more,
2nd offense is the controlling offense in this case with respect to Appellant’s sentencing. '
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On June 2, 2010, the Omnibus Crime Reduction and Sentencing Reform Act of 2010 became
effective. As the South Carolina Court of Appeals in Bolin discussed. the Act did not amend the
definition of “no parole offense,” but the General Assembly did use “the phrase ‘Notwithstanding
any other provision of law.” in th¢ amendments to sections 44-53-375 and -370L, which] expresses
its intent to repeal section 24-13-100 to the extent it conflicts with amended sections 44-53-375
and -370.™ 415 S.C. at 282. 781 S.E. 2d at 917. Accordingly, this Court must also consider the
amended versions of Sections 44-53-370 and/or -375 (whichever is applicable), as they repealed
Section 24-13-100 to the extent that it conflicts with these other two sections. Id. 415 S.C. at 282-
83, 781 S.E.2d at 917. However, those parts of Section 24-13-100 not expressly repealed remain
intact and would implicate the 85% requirement of Section 24-13-150(A) [n]otwithstanding any

other provision of law."

Thus, for Appellant to be eligible for parole for his drug otfense. there wlould have to be language
in Section 44-53-375(C)(2)(b). under which his offense falls, that would allow Appellant to be
eligible for parole on his drug offense “[n]otwithstanding any other provision of law.” including
24-13-100. In this case, however, no amended language repealing Section 24-13-100 exists for
Section 44-53-375(C)(2)(b). As such, the principle from Bolin does not affect Appellant's parole

eligibility or sentence, and Appellhnt is properly classitied as an 85% offender.

Appellant also argues that he is entitled to parole eligibility under Section 44-53-375(F) because
he was not sentenced “to a mandatory term of imprisonment of twenty-five years. a mandatory
minimum term of imprisonment of twenty-five years, or a mandatory minimum term of
imprisonment of not less than twenty-five years nor more than thirty years ...." However, this law
was enacted prior to the enactment of the “no parole™ statutes (Sections 24-13-100 and -150(A)).
Consequently, the latter statutes controlled “[n]otwithstanding any other provision of law™
(including Section 44-53-375(F)) unless the “notwithstanding™ language had been subsequently
added as an amendment to Section 44-53-375(F). But Section 44-53-375(F). like Section 44-53-
375(C)(2)(b), was not part of the 2010 amendments and, like Section 44-53-375( C)(2)(b), is thus
controlled by Sections 24-13-100 and -150(A). For this reason. as stated above, the principle from
Bolin does not affect Appellant’s parole eligibility or sentence, and Appellant is properly classified

as an 85% offender.



ORDER .
IT IS THEREFORE ORDERED that the Department’s decision is AFFIRMED.
AND IT IS SO ORDERED.
// 4 é.,ﬂﬂ/m
August 31, 2018 : "H.W. Fip éerburk Ir.
Columbia, South Carolina Admmlstratlve Law Judge
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CERTIFICATE OF SERVICE

I, Samuel L. Johnson, hereby certify that I have this date served the enclosed Order upon all parties
to this cause by depositing a copy hereof,, in the United States mail, postage paid, in the Interagency

Mail Service, or by electronic mail to the address provided by the party(ies) and/or their

attorney(s).
.‘}:—i‘ 7 ./'-
“ Samuel L/Jobubon, Esq.
‘Staff Courisel
August 31, 2018
Columbia, S.C.
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ACTION TAKEN BY IGC: m PROCESSED [ ] UNPROCESSED ] OTHER -

Sée Warden’s Decision

P

IGC Signature Date

(CONTINUE ON REVERSE SIDE)
SCDC 185 (Rev. Ottober 2013)
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WARDEN S DECISION AND REASON:
Inmate Curhss Brett 373259

Aot v

ThIS is in response-” to KCI—1486 17 ‘Pertinent information and-: -
documentation has béeh téviewed.. It is documented on your sentencing
sheet, signed by the Judge, that you current conviction is classified as
Violent. Also, you do have a mandatory sentence requirement of 7 years, 7

' months "and 24 days. Taking into account the above mentioned facts, that is
why you do not have a parole date and are not receiving ¢redit for Good

time, however, you are recewmg Earned Work Credits. Therefore, SCDC
calculations of your Sentence are coirect.

‘Based on this information, your requested action is denied. If not satisfied
with my response, see Step 5 below.

o dten /LQzW /‘,25.‘-/5/.

Warden Signature Date

Qe I uccept theAWarden's decision and consider the matter closed,

-/&' I do not accept the Warden's decision and wish to appeal.

e /9/ - //?J/w/,f/ AM //5{7///-’4

Gnevant Slgnature Date IC-/C Slonature Date

INSTRUCTIONS FOR COMPLETING STEP 1 GRIEVANCE FORM

1. - An informal resolution shall be attempted prior to the filing of Step 1 by sending an Inmate Request to Staff
Member (RTSM) form or Kiosk reference number to the appropriate supervisor. A copy of the answered
RTSM must be attached to the grievance when the grievance is filed. .

2. "Complete each section in its entirety writing only in the space provided for inmate use. No addltmnal pages
) will be permitted.

3. Only one (1) issue is to be addressed on each form.

4. Submit the completed form by placing it in the Grievance Box at your institution within eight (8) working
days -of the date on the RTSM response; policy grievances can be filed at any time. Disciplinary and
Classification Review appeals must be submitted within five (5) working days of thie hearing/review. Do not
write in the space provided for the Warden's response.

S. 'If you are not satisfied with the Warden's decision, you may uppeal to the appropriate responsible official
within five (5) days of your receipt of the Warden's decision, by placing your Step 2 appeal form in the
Grievance Box at your institution.




|84

v _ SOUTH CAROLINA DEPARTMENT OF CORRECTIO 5,1 =, / / ‘
' INMATE GRIEV %é RM. v, A b s a”‘" i/ /-52@}:@
ST ZRP i Office Lge Only '

s ; _ “Brievance No. CZ /Y8t /]
INMATE NAME:?)'.@('/{ ’7‘ évr-{ws> ~FEB 06 201 Code: General
SCDC NUMBER: _ 303259 . A E‘@I __ Poliey
INSTITUTION: _K{ 1 . Tanfy V INMATE GRIE &% 7 Df Hear -
HOUSING UNIT: €-87 (S~ AR Bate Recbiw

; 7 JGC Initials

WORK ASSIGNMENT: (Qaﬂw . | CZ% A‘ AR 5 g -

INMATE'S REASOI&SS‘?&?EAL (state specific dissatisfactiop)
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AU SETEA (A THIRA 1S NO SPECIRIC LA SUASIL UDER Siicoo 37 438 eF e
" . T STHE. &5 LfoUT AAROLE 0Ly T AGKICY CF
2010 am;u\hjs (R A ENIWNELTTS Al e -
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E;sgﬂ (7,_¢ W 13/
CUA‘;S' AL §5F, , LA AT 30 'ﬂwif- PR Frievant Signature / Da{egd//

RESPONSIBLE OFFICIAL'S DECISION AND REASON:

I have reviewed your concem. In your grievance you stated that you would like an audit of your inmate record so that you may be eligible to receive
good time, parole eligibility, work credits and work release. The Warden responded to your concern on SCDC 10-5, Step | Inmate Grievance Form
dated 1/25/18. You are currently receiving earned work credits. Your SCDC inmate record is correct, and there is no need 1o conduct an additional
audit at this time. You were sentenced on 710/ 17 for violating SC Code of Laws 44-53-370, offense Marijuana Possession Intent To Distribute; 44- .
53-375 (b), offense Distribution Etc. Meth, 1st; and 44-53-375 (C), offense Trafficking In Crack Cocaine SC classified as no parole and-violent. You
were sentenced to 9 years, 9 years, and 9 years to run concurrently, You have not shown that SCDC Staff have performed their job duties
inappropriately, '

Therefore, your grievance is denied.

You may appeal this decision under the South Carolina Administrative Procedures Act to the South Carolina Administrative Law Court. In order to

appeal, you must complete the attached Notice of Appeal Form (Form) and submit it as instructed on W!ﬁn thirty (30) days of receipt.

Gl | G295

génature Date

The decision rendered by the responsible official exhausts the appeal process of the Inmate Grievance Pro-
cedure. Ihereby acknowledge receipt of the official’s response and understand this is the Agency’s final
“response to this matter.

Grievant Signature Date IGC ngnature | Date

(SEE REVERSE SIDE FOR INSTRUCTIONS)
SCDC 10.5A {November 1697)
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Brett Thomas Curtiss, #373259, Docket No.: 18-ALJ-04-0184-AP

)
) Grievance No.: KCI 1486-17
Appellant, )
' ) RESPONDENT’S BRIEF
V. ) :
) Honorable H W. Funderburk, Jr.
South Carolina Department of Corrections, )
)
Respondent )
)
STATEMENT OF THE CASE

This case is before the Administrative Law Court (“ALC”) pursuant to the appeal
. of Brett Thomas Curtiss (“Appellant”), an inmate incarcerated with the Department of
Corrections (“SCDC”). Appellant filed a Step One Grievance on December 21, 2017,
seéking a change to his sentence calculation. This grievance was investigated and denied
when it was determined that SCDC has properly calculated Appellant’s sentence.
Appellant filed a Step Two Grievance on January 31, 2018. This grievance was also
investigated and denied. Appellant subsequently filed his Notice of Appeal. Because
Appellant’s sentence has been properly calculated, the final determination of the
Department should be afﬁfmed. ‘

. JURISDICTION

The ALC’s jurisdiction to hear this matter is derived entirely from the decision of .

the South Carolina Supreme Court in 4/-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742

(2000).. In McNeil v. South Carolina Department of Corrections, 00-ALJ-04-00336-AP

(September 5, 2001), the ALC interpreted the breadth of its jurisdiction pursuant to 4I-

Shabazz. That decision holds that the ALC's appellate jurisdiction in inmate appeals is



limited to two types of cases: (1) cases in which an inmate contends that prison officials
have erroneously éalculated his sentence, sentence-related credits, or custody status; and
(2) cases in which the SCDC has taken an inmate's created liberty interest as punishment
in a major disciplinary hearing. Jurisdiction of the ALC was most recently addressed in
Sullivan v. SCDC, 355 S.C. 437, 586'SE.2d 124 (2003). |

| In this case, appellant contends that SCDC has incoﬁectly calculated his sentence.
Consequently, the ALC has jurisdiction to hear his appeal.

STANDARD OF REVIEW
A reviewing court will not disturb-findings of an administratiw}e agency if its

findings are supported by substantial evidence on recdrd as a whole. Pearson v. JPS
Converter & Industry Corp., 327 S.C. 393, 489 S.E.2d 219 (Ct. App. 1997). “Substantial
evidence” is evidence which, considering record as a whole, would allow a reasonable
mind to reach the conclusion reached by the administrative agency. Hendley v. S.C. State
Budget & Control Bd., 325 S.C. 413, 481 S.E.2d 159 (Ct. App. 1996). The possibility of
drawing two iﬁconsistent conclusions from the evidence does not prevent an
administrati.ve agency’s finding from being supported by substantial evidence. Grant v,
,.Sin.'Coastal Council, 319 S.C. 348, 461 S.E.2d 388 (1995). Administrative agencies are
afforded wide latitude in making decisions, as shown in the deferential standard of
appellate review. Heater of Seabrook, Inc. v. Public Sve. Commn of 8.C., 3328.C. 20, .-

503 8.E.2d 739 (1998).



ARGUMENTS

APPELLANT’S SENTENCE HAS BEEN CORRECTLY -
CALCULATED BY RESPONDENT

On July 10, 2017, Appellant was sentenced to nine years for Trafficking in Crack

Cocaine, 28 grams or more, 2™ Offense, in violation of SC Code Ann § 44-53-

375(c)(2)(b). See Sentencing Sheet Indictment 2016GS4602653. Appellant also has

current convictions for Possession with Intent to Distribute Methamphetamine and
Marijuana; however, his Trafficking conviction is the controlling sentence for his maxout
date. See Sentencing Sheets for Indictments 2015GS4601787 and 2016GS4602655.
Appellant argues tﬁat S.C. Code Ann. § 24-13-100 was repealed as to his trafﬁckihg
offense by Bolin v. S.C. Dep't of Corr., 415 S.C. 276, 781 S.E.2d 914, (Ct. App. 2016),

reh'g denied (Feb. 24, 2016). Thisis not correct.

On June 2, 2010, the Omnibus Crime Reduction and Sentencing Reform Act of-

2010 went into effect. The Act amended portions of S.C. Code § 44-53-370 and § 44-53-
375 by adding the following language to certain subsgctions dealing with
manufacturing/distribution-level drug offenses:

Notwithstanding any other provision of law, a person convicted and
sentenced pursuant to this subsection for a first offense or second offense

* may have the sentence suspended and probation granted, and is eligible for
parole, supervised furlough, community supervision, work release, work
credits, education credits, and good conduct credits. Notwithstanding any
other provision of law, a person convicted and sentenced pursuant to this
subsection for a third or subsequent offense in which all prior offenses were
for possession of a controlled substance pursuant to subsection (A), may have
the sentence suspended and probation granted and is eligible for parole,
supervised furlough, community supervision, work release, work credits,
education credits, and good conduct credits. In all other cases, the sentence
must not be suspended nor probation granted. '

This language was not added to any of the subsections dealing with trafficking-level

offenses. See S.C. Code Ann. § 44-53-370(e) and S.C. Code Ann. § 44-53-375(C).

&



The case of Bolin v. S.C. Dep't of Corr., 415 S.C. 276, 282, 781 S.E.2d \914, 917
(Ct. App. 2016), reh's denied (Feb. 24, 2016), held that the addition of the above-quoted

language to the ménufacturing/distribution—level subsections signaled the legislature’s

intent to repeal S.C. Code § 24-13-100 (the “85% law”) to the extent it conflicted with |

the amended portions of 8.C. Code § 44-53-370 and -375. Accordingly, the. Bolin court
found that these specific offenses were no longer to be considered to be 85%, “no-parole”
offenses. However, since the language discussed in Bolin was not added to the trafficking
subsections of the drug statutes, Bolin has no application to convictions for trafficking,
Appellant’s trafficking conviction falls under the 85% “no parole” statute lbecause
the offense is a Class A felony which carries a maximum sentence of thirty years. See
S.C. Ann. Code § 44—53;375(0)(2)(‘0) (stating that second-offense trafficking in cocaine,
10-28 grams, carries a sentence of seven to thirty years); S.C. Code Ann. § 24-13-100
and -150 (generally, stating that offensés carrying twenty years or more are 85% no-

parole offenses) and S.C. Code Ann. § 16-1-20(A)(1) (“A person convicted of classified

offenses, must be imprisoned as follows: (1) for a Class A felony, not more than thirty

years.”),

Appellant argues that the following language contained in subsection F of S.C. |

Code Ann. § 44-53-375 requires that he be eligible for parole, extended work release, or
supervised furlough:

Sentences for violation of the provisions of subsections (O) or (E) may not
be suspended and probation may not be granted. A person convicted and
sentenced under subsection (€C) or (B) to a mandatory term of
imprisonment of twenty-five years, a mandatory minimum term of
imprisonment of twenty-five years, or a mandatory minimum term of
imprisonment of not less than twenty-five years nor more than thirty years
is not eligible for parole, extended work release as provided in Section 24-
13-610, or supervised furlough as provided in Section 24-13-710.



Initiaily, this language has no application to Appellant’s conviction since he did
not recei{/e a “mandatory” or “mandatory minimum” term of imprisonment of twenty-
five to thirty years. Mote importantly, this language (which, notably, was never
mentioned or discussed in the Bolin case), does not repeal 1mp11c1tly or otherwise, the
85% provisions as applied to Appellant s drug trafficking offense The above language
became effective on January 12, 1995. See S.C. Code Ann. § 44-53-375(f) (Supp. 1995).
At that timé, there was no law requiring an inmate to serve an 85%, no-parole term, so
the provision prohibitin;g parole for certain serious drug trafficking offenses had meaning,

wHowever, subsequently, on J anuary 1, 1996, the 85% “no-parole” statutes were enacted.
See S.C. Code Ann. § 24-13-100 and -150 (Supp. 1996). These broader statutes require
85%, no-parole terms for all sentenceé for class A, B, or C felonies or those exempt from
classification but carrying a possible penalty of twenty years or more. See S.C. Code
Ann. §24 13- 100 and -150 (Supp. 1996).

Addmonally, as a part of the January 1, 1996 enactments, S.C. Code § 24-21-560

was added, which requires that all inmates sentenced for 85%, “no parole’; offenses must

be released directly to a community supervision program under the supervision of the

. Department of Probation, Parole, and Pardon Services for a period not to exceed two
years. See S.C. Code Ann. § 24-21-560(A) & (B). All of this subsequent legislation -
-including S.C. Code § 24-13-100, § 24-13-150, and § 24-21-560 - to the extent it
conflicts with the language in S.C. Code § 44-53-375(%), supersedesl -375(f). See, eg.,
Williams v. Town of Hilton Head Island, S.C., 311 S.C. 417, 421, 429 S.E.2d 802, 804

(1993) (in instances where it is not possible to harmonize two sections of a statute, a later

Zl



legislation supersedes an earlier enactment); State v. Brown, 317 SC 55, 58, 451 S.E.2d
888, 891 (1994) (“More recent and specific legislation supersedes prior general law.”).

Therefore, Appellant must be incarcerated for at least 85% of his sentence. See
S.C. Code Ann. § 24-13-150(A). Appellant’s sentence start date is March 16, 2017.
See Conviction Summary printout from SCDC’s Offehder Management System. Eighty-
five percent of Appellant’s nine year sentence is approximately seven years seven months
and twenty-four days. Appellant’s current projected maxout date is November 5, 2024,
which is -approximately seven years seven months and twenty-four days from his
sentence start date.

App.ellant has not carried 'his burden to demonstrate 'SCDC is -incorrectly
calculating his sentence. Therefore, SCDC respectfully requests its decision denying

appellant’s Step Two grievance be uphéld.

RESPONDENT’S FINAL AGENCY DECISION IS SUPPORTED
BY SUBSTANTIAL EVIDENCE

-The record conclusively establishes that the “substantial evidence on the whole
record” supports the Department’s final agency decision. Appellant has the burden of
proving that the decision of the Department is clearly erroneous, or arbitrary or
capricious, or an abuse of diécretioh. See Porter v. Public Service Comm’n, 333 S.C. 12,
507 S.E.2d 328 (1998). Appéllaqt\'has not met this burden and his claim should .be

dismissed with prejudice.

z]



CONCLUSION
Appellant has not met his burden to demonstrate SCDC is incotrectly calculating

his sentence, and the Department’s calculation is supported by substantial evidence.

Therefore, Respondent respectfully requests this Court dismiss this case with prejudice.

~ Respectfully submitted,

COPABISA
Kensey E. Barrett

Staff Attorney

S.C. Department of Corrections
4444 Broad River Road
Columbia, South Carolina 29221
(803) 896-8508

August 21, 2018
Columbia, South Carolina
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STATEMENT OF ISSUE ON APPEAL

THE ADMINISTRATIVE LAW COURT PROPERLY AFFIRMED THE
DECISION OF THE DEPARTMENT OF CORRECTIONS WHERE APPELLANT

FAILED TO SHOW THE DEPARTMENT’S CALCULATION OF HIS SENTENCE
WAS INCORRECT.



STATEMENT OF THE CASE

This matter is comes before the Court pursuant to the appeal of Brett Thomas Curtiss,

an inmate incarcerated with the Department of Corrections. Appellant filed a Step One
Grievance on December 21, 2017, seeking a change to his sentence calculation. This
grievance was investigated and denied when it was determined that SCDC has properly
calculated Appellant’s sentence. Appellant filed a Step Two Grievance on J anuary 31, 2018.
This grievance was also investigated and denied. Appellant filed a Notice of Appeal in the
Administrative Law Court on April 19, 2018. Thereafter, on August 31, 2018, the Honorable
H. W. Funderburk, Jr. issued an order affirming the decision of the Department of Corrections.

This appeal follows.
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STANDARD OF REVIEW
21ANDARD OF REVIEW

S.C. Code Ann. § 1-23-610(B) provides the applicable standard of review:

(a) in violation of constitutional or statutory provisions;
(b) in excess of the stafutory authon'fy of the agency;
(o) made upon unlawfy] procedure;

(d)  affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or

® arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion,

S.C. Code Ann. § 1-23-3 80(5).
In an appeal of a final decision of an administrative agency, the standard of appellate
review is whether the ALC ’s findings are Supported by substantia] evidence. S.C. Code Ann, §

1-23-610(B). “Substantial evidence” is evidence which, considering the record as a whole,




ARGUMENT

THE ADMINISTRATIVE LAW COURT PROPERLY AFFIRMED THE
- DECISION OF THE DEPARTMENT OF CORRECTIONS WHERE APPELLANT
FAILED TO SHOW THE DEPARTMENT’S CALCULATION OF HIS SENTENCE
WAS INCORRECT. '

In this case, the Administrative Law Court properly affirmed the decision of the
Department of Corrections, and Appellant has failed to show that the Department of
Corrections committed any error with respect to calculation ofhis sentence. On July 10, 2017,
Appellant was sentenced to nine years for Trafficking in Crack Cocaine, 28 grams or more, 2™
Offense, in violation of SC Code Ann § 44-53-3 75(c)(2)(b), which is his controlling sentence.
See ALC Order, p. 4.! Appellant argues that Respondent is incorrectly applying S.C. Code
Ann. § 24-13-100 to his sentence. See App. Initial Brief, p. 2. This is not correct.

On June 2, 2010, the Omnibus Crime Reduction and Sentencing Reform Act 0f 2010
went into effect. The Act amended portions of S.C. Code § 44-53-370 and § 44-53-375 by
adding the following language to certain subsections dealing with manufacturing/distribution-
level drug offenses:

Notwithstanding any other provision of law, a person convicted and sentenced
pursuant to this subsection for a first offense or second offense may have the
sentence suspended and probation granted, and is eligible for parole, supervised
furlough, community supervision, work release, work credits, education credits,
and good conduct credits. Notwithstanding any other provision of law, a pérson
convicted and sentenced pursuant to this subsection for a third or subsequent
offense in which all prior offenses were for possession of a controlled substance
pursuant to subsection (A), may have the sentence suspended and probation
granted and is eligible for parole, supervised furlough, community supervision,

work release, work credits, education credits, and good conduct credits. In all
other cases, the sentence must not be suspended nor probation granted.

! Appellant was also sentenced on July 10, 2017 for Marijuana Possession with Intent to
Distribute, 1** Offense; Possession with Intent to Distribute Methamphetamine, 2™ Offense;
and on April 19, 2018 for Trafficking Ice, Crank, or Crack Cocaine- 10g or more, but less than
28g, 1% Offense. See ALC Order, p. 4 fn. 4.
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This language was not added to any of the subsections dealing with trafficking-level offenses.
See S.C. Code Ann. § 44-53-370(¢) and S.C. Code Ann. § 44-53-375(C).

The case of Bolin v. S.C. Dep't of Corr., 415 S.C. 276,282, 781 S.E.2d 914, 917 (Ct.
App. 2016), reh'g denied (Feb. 24,2016), held that the addition of fhe above-quoted language
to the manufacturing/distribution-level subsections signaled the legislature’s intent to repeal
S.C. Code § 24-13-100 (the “85% law”) to the extent it conflicted with the amended portions
of S.C. Code § 44-53-370 and -375. Accordingly, the Boliﬁ court found that these specific
offenses were no longer to be considered to be 85%, “no-parole” offenses. However, since the
language discussed in Bolin was not added to the trafficking subsections of the drug statutes,
Bolin has no application to convictioﬁs for trafficking., See ALC Order, p. 5

Appellant’s trafficking conviction falls under the 85% “no parole” statute because the
offense is a Class A felony which carries a maximum sentence of thirty years. See S.C. Ann.
Code § 44;53-375(0)(2)(b) (stating that second-offense trafficking iﬁ cocaine, 10-28 grams,
carries a sentence of seven to thirty years); S.C. Code Ann. § 24-13-100 and -150 (generally,
vstating that offenses carrying twenty years or more are 85% no-parole offenses) and S.C. Code
Ann. § 16-1-20(A)(1) (“A person convicted of classiﬁed offenses, must be imprisoned as
follows: (1) for a Class A felony, not more than thirty years.”).

Appellant argues that the following language contained in subsection F of S.C. Code §
44-53-375 requires that he be eligible for parole, extended work release, or supervised
furlough: | |

Sentences for violation of the provisions of subsections (C)‘ or'(E) may not be

suspended and probation may not be granted. A person convicted and

sentenced under subsection (C) or (E) to a mandatory term of imprisonment of
twenty-ﬁve years, a mandatory minimum term of imprisonment of twenty-five

1l




five years nor more than thirty years is not eligible for parole, extended work
release as provided in Section 24-13-610, or supervised furlough as provided in
Section 24-13-710.

Initially, this language has no application to Appellant’s conviction since he did not
receive a “mandatory” or “mandatory minimum?” term of imprisonment of twenty-five to thirty
years. ‘Mo.re importantly, this language (which, notably, was never menti_oned or discussed in
the Bolin case), does not repeal, implicitly or otherwise, the 85% provisions as applied to
Appellant’s drug trafficking offense. The gbove language became effective on January 12,
1995. See S.C. Code Ann. § 44-53-375(f) (Supp. 1995). At that time, there was no law
requiring an inmate to serve an 85%, ﬂo—parole term, so the provision prohibiting parole for
certain serious drug trafﬁcking offenses had meaning. However, subsequently, on J anuary 1,
1996, the 85% “no-parole” statutes were enacted. See S.C. Code Ann. § 24-13-100 and -150
(Supp. 1996). These broader statutes require 85%, no-parole terms for all sentences for class
A, B, or C felonies or those exempt from classification but carrying a possible penalty of
twenty years or more. See S.C. Code Ann. § 24-13-100 and -150 (Supp. 1996).

Additionally, as a part of the January 1, 1996 enactments, S.C. Code § 24-21-560 was
added, which requires that alf iﬁmates sentenced for 85%, ‘“no parole” offenses must be
released directly to a community supervision program under the supervision of the Department
of Probation, Parole, and Pardon Services for aperiod not to exceed two years. See S.C. Code
§24-21-560(A) & (B). Allof fhis subsequent legislation - including S.C. Code §24-13-100, §
24-13-150, and § 24-21-560 - to the extent it conflicts with the language in S.C. Code § 44-53-
375(f), supersedes -375(f). See, e.g., Williams v, Town of Hilton Head Island, S.C., 311 S.C.

417,421,429 S.E.2d 802, 804 (1993) (in instances where it is not possible to harmonize two
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sections of a statute, a later legislation supersedes an earlier enactment); State v. Brown, 317
S.C. 55, 58, 451 S.E.2d 888, 891 (1994) (“More recent and specific legislation supersedes
prior general law.”),
Therefore, Appellant must be incarcerated for at least 85% of his sentence. See S.C.
Code Ann. § 24-13-15 0(A); see also ALC Order, p.5. Appellant’s sentence start date is March
16, 2017. See Conviction Summary printout from SCDC’s Offender Management System.
Eighty—ﬁve percent of Appellant’s nine year sentence is approximately se\}en years seven
months and twenty-four days. Appellant’s current projected maxout date is November 5,
2024, which is approximately seven years seven months and twenty-four days fr;)m his
sentence start date. Appellant has failed to show that the Department’s calculation is incorrect
in any way. Therefore, Respondent respectfully requests that the order of the Administrative
Law Judge be upheld. |
CONCLUSION
For the foregoing reasons, the Court should affirm the Administrative Law Court’s
decision below. |
Respectfull1y submitted,

SOUTH CAROLINA DEPARTMENT
OF CORRECTIONS

%ENSESE' E. BARRETT

Deputy General Counsel , .
Office of General Counsel

- South Carolina Department of Corrections
Post Office Box 21787
Columbia, South Carolina 29221
(803) 896-8508

January 25, 2019
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STATE V. " : ~—*—"INDICTMENT/CA 2016654602653

BRF"!TT‘HOMAS QUi A8 A/W: —p)  2016A4610201117 '

R Date of Offense: =/ 0512372016 @]
Race ‘._ Sex: Age N _ S.C. Code §: 44-53-375(C
DOB: SS#: CDR Code #: 0349
Addics “g
City, Sae z:p ___*4:{ e, SENTENCE SHEET
pL+ I sio# NG et
‘CDLchEINoDCMVYesDNoDHazmathsClNoD T
In disposition of the said indictment comes now the Defendant who was O CONVICTED OF or & PLEADS
TO: Trafficking Crack Cocaine 28¢ or more 2nd Offense
In violation of § 44-53-375(C) of the S.C. Code of Laws, bearing CDR Code # 0389
O NON-VIOLENT VIOLENT SERIOUS 7 MOST SERIOUS O Mandatory GPS O §17-2545.
. (CSC w/minor 1° or Lewd Act)
The charge is: As indicted, {3 Lesser Included Offense, O Defendant Wasves Presentment to Grand Jury. (det.’s initials)
The plea is: [J Without Negotiations or Recommendation, (3 Negotiated Sentence, O Recommendation by the State.
TTEST: E y :
A= 68591 / ~ 65326

Jenn)fe? S. Colton, Assistant Solicitor SCBar # Dcfendant ‘orney fordefendant SCBar#
WHEREFORE, the Defendant is ommltted to the tate Department of Corrections [0 County Detention Center,
for a determinate term of days/months/ O under the Youthfiel Offender Act not to exceed years
and/orto pay a fine of §_______; provided that upd the service of days/months/years and or payment

of § ; plus costs and assessments as applicable*; the balance is suspended with probation for
months/years and subject to South Carolina Department of Probation, Parole W:ce standard conditions of probation, which

?ée/n orporated by reference.
%ONCURRENT or [0 CONSECUTIVE to sentence on:

e Defendant is to be given credit for jjme served pursuant to S.C. Codd §24-l3-¢(0 to be cal lated and applied by the State
Department of Corrections. C@ 614
O The Defendant is to be placed on Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

‘Pursuant to 18 U.S.C. Section 922, it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Domestic
Violence) to ship, transport, possess, or receive a firearm or ammunition.

SPECIAL CONDITIONS:
J RESTITUTION: O Deferred O Def. Waives Hearing O Ordered PTUP
Total: §_ plus 20% fee: $ e days/hours Public Service Employment
Payment Terms: Obtain GED 83
O Set by SCDPPPS Attend Voc. Rehab. Or Job Com.
May serve W/E beginning
Recipient: Substance Abuse Counseling 3
*Fine: L3 Random Drug/Alcohol Testing O
' §14-1-206 (Assessments 107.5%) s Fine may be pd. in equal consecutive weekly/monthly
§14-1-211 (A)(1)(Conv. Surcharge) 5100 $ . pmts. of § Beginning
§14-1-211 (A)(2)(DUI Surcharge) £100 $ b Paid to Public Defender Fund
§56-5-2995 (DUI Assessment) 312 $
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§14-1-212 (Law Enforce. Funding) $25 $_AR% 00
§14-1-213 (Drug Court Surcharge) $150 s_190.00
§50-21-114 (BUI Breath Test Fee) $50 $ O  Appointed PD or eppointed other counsel,
§56-5-2942(J) (Vehicle Assessment) $40/ea s Proviso §61.6 requires $500 be paid to Clerk
3% to County (if paid in installments) $ $ during probation and shall be callected before
TOTAL $ o) any other fess. ﬁ%{/
. . resi :
" Clerk of CourtDeputy Clerk: David Hamilton ?ud:: gfrjgzg * dge Code: v \
Court Reporter: A DAAD ﬂ s Sentence Date: M-i0) =t ]
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS ' Gl
RECORD OF DUE PROCESS HEARING '
3" Offense Drug Offenders

N

TO INMATE: SCDC #:

INSTITUTION:
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SCDC General Counsel's recent interpretation of S.C. Code § 44-53-0370 and § 44-53-375, in
conjunction with Bolin v. South Carolina Department of Correctians, is that inmates convicted
of 3" offense drug offenses are to be treated as 85% offenders unless all of the offender’s prior
drug offense are for simple possession under the same subsection (either § 44-53-0370 and §
44-53-375). If an offender has prior drug convictions for Manufacturing, Distribution,

-Possessior-with Intent-to Bistribute, or Conispiravy, iie or she Must be tréated asanss%s

offender on the 3" or subsequent offense.

The Inmate Records Office has been informed that because of your prior conviction (s) for
Manufacturing, Distribution, Possession with Intent to distribute, or Conspiracy, your current
sentence of a 3" or Subsequent Drug Offense should be calculate at 85%.

Your new projected dates are:

Projected Maxout Date: « Projected Parole Date: ﬁ/ /@’

If you provide additional information to counter this interpretation, that information will be _
forwarded to the SCDC General Counsel's office for review and necessary action (if warranted).

You have the right to appeal this decision by filing an inmate grievance pursuant to SCDC Policy
GA-01.12, “Inmate Grievance System”.

Classification Case Manager/Designee (Print Name): _

e Signature:\
/

Inmate Signature: _ ‘ Date: Time:

Original: Central Record
cc: Institutional Record
Inmate

Revised 1/30/17
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