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' STATEMENT OF ISSUE ON APPEAL
The trial judge erred in.la110wing the .solicitor to a‘rgile_ at closing that the pro'secﬁtrix in “
the case: was the innocent one ciothcd in a robe of righteousness under th‘e'pr'és'umption of

innocence theory because such a priﬁciple a_pplies only to defendants.



STATEMENT OF THE CASE

.Appqllaint Edward. Earl 'McElAVee'I“l Was ‘coﬁvi’cted‘ of kidhaﬁping’, .ﬁrsf cieérée cr‘irriihal-
' sexual COﬁdll'(%t, and pésseséion ofa we&pond‘uriné tbé comrr;ission df a'viblerit_ éri’rhe dﬁring thé
, January 2018 term gf the_:_“Sum‘ter C"01'1n'ty‘_v :Gerieral Sessions Couﬁ "l“)efore’ Jﬁdgé R. F‘e_rr’ellA |
' thhran. Mi'ch'ae’lr Réhtizong e'i\nd‘Pﬁillipv' Little reprc‘:sen\te‘d‘ appellaﬁt at tri‘gl; arid Aésiétant
vSolicitovr John' Meadors’l_ appeared attrial 'o.r; beh’altfl éf the state. Appellantj,was ééntcncéd to
irinpriséﬁment for an aggreg'ate ei'ght'e,en-yea; tem;, o |

Appellant épfiealed his caSe.xThis bfief follows.

Jfl.



. STANDARD OF REVIEW

“The trial court has broad dlscretion when dealing with the proprietonf the .solicitor’ S
argument 1nclud1ng the questlon of whether to grant a defendant s mlstrlal motlon > State V.
Copeland 321 S.C. 318, 324 468 S E 2d 620, 624 (1996) “The tr1al court’s d1scret1on wrll noth :

be overturned absent a. showmg of an abuse of dlscretlon amountmg to an error .of law that

: prejudlces the defendant ? Id “On appeal the appellate court will view the alleged 1mpropr1ety

of the sollc1tor S argument 1n the context of the ent1re record » 1d. at 324 468 S. E 2d at. 625 ‘

“The appellate has the ‘burden:of proving’ she drd not rece1ve a fair tr1al because of the allegedv )

g

’ lmproper argument.” & at 324, 468 S.E.2df,at»,,625’,



- ARGUMENT -

The trial judge erred in allowing the solicitor to argue at closing that the prosecutrix in

the case was the innocent one clothed in a robe of righteousness under the presumption of

innqcence theory because sucha pr‘in‘ciple applies only to defenclants.
‘At trial, Adelene Géu;dig testified tilat while appellant was inside ‘her trailer on February
21, 2017,.he put her‘in a 'chokeho}d pyhile holdihg a gun, apd took her to the bedroom where he
threatened to killtﬂher, arid tried to place hie pems inside of her. R.'89, l 22-p. 129, 1 ZQ. ‘ |
At ,the,c‘Los'e of ~the case, tpe soiicitor mede the following, reﬁmks:

Defendants are presumed innocent unless and until the State .
proves them guilty beyond a reasonable doubt. Once you get back .
: in that jury room after Mr. Routzong's finished and the judge has
- charged you, . you'll be able to start considering the evidence. And
as 'you do that, you symbolically, we submit, if you believe the
evidence take off -that robe of righteousness, presumption of
innocence, .you'll start to take it off if you believe the State has
proved its case beyond a reasonable doubt. And we believe you'll
take it off. Take it off as you listen. Take it off as you look at her
injuries, but don't throw it away. When you come back in here with
- your verdict, we respectfully ask symbolically bring that robe of
righteousness, that blanket, bring it back in here, give it to the true
innocent person in this case. Let her use it to warm herself in her

- years that she has left, give her the innocent liking because she's
innocent. Thank vou . , S . -

MR. ROUTZONG: Yeur Honor, I have a matter of law to take up;’
I object to that comment by the Solicitor. ‘We're not here to give ---

MR. MEAIjORS: You Fwant to approach.

THE COURT You all come up here

A ) s

(WHEREUPON a bench conference was held in the presence of » (
- the j jury, but out of the hearing of the j Jury ) :

R369l20p370120p370119



;o

All presumptions of law, independent of evidence, are in favor of innocence, and every

person is presjlrhéd to be i‘nnobent until he ‘is pfdved tb be guilty. State v. Hyder, 242 SC 3,7'2,
131 S.E.2d 96 (1968). Th¢ state has the burden of.p‘r'-oof as to fall of the essential elér_n_epts of th¢ -
crim§: and the obvious rationale behiﬁd _{he pringipl;i‘-thatl the bﬁfdgﬁ'of proof i\s-on the state in the
safeguafd ‘c;f the "'ﬁresufﬁ};tiro'n. .:va "imocénée, "(‘mdv \yheﬁ the ‘burd‘envis shifted ‘t_h‘er'lllil-(ewise the ‘,

safeguard is removed. State v. Altardo, 263:S.C. 546, 211 S.E.2d 868 (1975). The “presumption

of inn_ocencé is rl-irke‘ a robe of 'r“ig’htéoﬁs_ness'v placed about the shoulders o'_f'tﬁe defen?lant and.it .
: remains w1th Ahi(m..and assigns hir’n to thét c‘laés; t/he ir‘mocérﬁ.” Todd ‘v. St.;fe:,' 3’55’ SC 396, 585
S.E.2d»305l\ (20035; | o o | |
Heré, the."éplicitOr’sv cloéifié shifte_ﬂ ‘phe Bﬁrden of !proofl by assfgning inn‘oceﬁce- to thé.
' prosecgtrix rather than to the fiefendénf;, ?:e:_, thé' appellant i_n' this in\stance. | The_ defend:ant'dc_)es ,
not hév§ to prove his iﬁhocehce. To the ébnt.rgry; thé state l}aé the.' burden of pr(;vingi his_guiit
beybhd a _reasonva‘blé 'fd('y)ﬁbt: ._ ‘.‘This error nﬁad‘e by.th‘e solicitor‘viqlatea appell'ar'lt’slpresdrrulption of |
innocence status and-'his‘dué pfépésé F_oufteenth Amendment riéht 'requirikr.igi'ihe state to brove'his_

e
i .

N

t

guilt beyond a reasonable déubt.. o

.. - CONCLUSION

Deputy Chief Appellate Defender -
ATTORNEY FOR APPELLANT

. This 4th day of March, 2019.

\ .

1 In Re Winship, 397 U.S. 3’58 ‘(1970). The Foﬁrféenth Amendment requires.the prdg_ecution to
prove every element of the offense charged against a defendant beyond a reasonable doubt. See
also Jackson v. Virginia, 443 U.S. 307 (1979).. o ;
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Sumter County

Honorable R. Ferrell Cothran, Circuit Court Judge

THE STATE,
RESPONDENT,
V.

EDWARD EARL MCELVEEN,

APPELLANT Q z
@/

PETITION TO BE RELIEVED AS COUNSEL

Counsel for Edward Earl McElveen states that:

L She is Deputy Chief Appellate Defender for the South Carolina Office of
Appellate Defense, and was appointed to represent appellant.

2. She has reviewed the record of appellant’s trial before Judge R. Ferrell Cothran,
which was held on January 24, 2018, and, in her opinion, the appeal is without legal merit
sufficient to warrant a new trial.

3. She has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967),
briefed an arguable legal issue which arose during the course of the trial.

WHEREFORE, She asks the Court to relieve her as counsel for Edward Earl McElveen.

Deputy Chief Appellate Defender
ATTORNEY FOR APPELLANT

This 4th day of March, 2019.
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DESIGNATION OF MATTER TO BE SC '4'? 0 d '@
INCLUDED IN RECORD ON APPEAL C

Appellant proposes the following be included in the Record on Appeal:

(1) True-billed indictment(s):
(2) Entire Trial transcript dated January 22-24, 2018

I certify that this designation contains no matter which is irrelevant to this appgal.

March 4, 2019

anda H. Carter
Deputy Chief Appellate Defender

South Carolina Commission on Indigent
Defense

Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT




CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of Appellant
complies with Rule 211(b), SCACR, and the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

March 4, 2019

anda H. Carter
Deputy Chief Appellate Defender

South Carolina Commission on Indigent
Defense

Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT

S¢ CMAR 04 2019
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS ;
RE CE!’
Appeal from Sumter County MA,? 04 -D
S 2y
Honorable R. Ferrell Cothran, Circuit Court Judge ¢ 0(//2‘ Of,q J
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S
THE STATE,
RESPONDENT,
N
EDWARD EARL MCELVEEN,
APPELLANT
CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Anders Brief of Appellant and
Designation of Matter in the above referenced case has been served upon J. Benjamin Aplin,
Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC
29201; and a copy of the Anders Brief of Appellant and Designation of Matter have been served
on Edward Earl McElveen, 311202, at McCormick Correctional Institution, 386 Redemption
Way, McCormick, SC 29899, this 4th day of March, 20} 9.

anda H. Carter
Deputy Chief Appellate Defender
ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me

this 4gh day of March, 2019.
7;;%}% (LS)

Notary Public for South Carolina
My Commission Expires: July 5. 2027.




