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STATEMENT OF ISSUES ON APPEAL.
. - .;\\! - R . J.."-

Whether the trlal judge properly admltted Vlctrm s out-of-court 1dent1ﬁcat10n of ,
Appellant where the identification procedure used was not unnecessarily suggestive and
even if this Court were to determine that it was, the identification was nonetheless
rellable\and no substantlal likelihood of mrsldentlﬁcatlon ex1sted‘7 '

\

B

- i ' e
‘Whether the trial judge abused hlS broad discretion in refusmg to grant Appellant a

mistrial when a photograph of Appellant wearing a gréy and white shirt was shown to th;e
jury but no reference was madeto Appellant being in custody and therefore Appellant

o

‘was not preJudlced by its admission, and where even if the photograph was admitted in

error, whether any error was entirely harmless because of the overwhelming evidence

presented against Appellant_at trial? T . . y

1

—~

~
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IR STATEMENT OF THE CASE
- In May 2016, the Charleston County Grand Jury indicted Appellant for one count of
criminal sexual conduct in the first degree On Apr1l 9-11, 201 8 a Jury trial was held in the
Charleston County Court of General Sessmns w1t\h the Honorable Thomas L. Hughston
. presiding. Appellant was represented by Lorelle Proctor, Esqulre and Taylor Joy Seman, Esquire
of the Charleston County Publrc Defender s Office. The Respondent (the State) was represented
by Ass1stant Sghcrtors Jessica Baldwin and J enmfer Shealy of the N1nth Circuit Sohcrtor s
Office. At the c»onclusion of trial, the jury convict’ed.Appellant as charged. Following the verdiet,
the trial judge sentenced Appellant to thirty years’ imprisonment. Appelldnt then tirnely ﬁled a

notice of appeal and an initial brief. This brief of Respondent how follows.

r

BN



STATEMENT OF FACTS

_ . )
On June 1-8 2014, Victim went to the'Wild Buffalo Saloon in North Charleston to meet

up with a friend who was tending the bar that night. (R 130). Victim met a black male and asked

h1m for a cigarette on the patio of the bar. (R 134) Vlctrm did not know this 1nd1v1dual S name,

but he was later identified as Appellant. (R. 153). As Victim prepared to leave, she was

-

"approached by a regular customer at the bar named Ed who insisted on ‘walking her to her car.
(R. 137-38). Vlctlm declined to be walked to her-car by Ed, but Ed contlnued to follow her. As
V1ct1m reached her car; Appellant 1nter]ected and told Ed that Victim had agreed to give him a

ride home: (R. 138). ‘Victim thought,Appellant'was being chivalrous and doing her a favor. (R.

138). However, after Ed left Victim and Appellant alone, Appellant entered Victim’s car and

insisted she give him a ride home. (R: 139). Victim reluctantly agreed and proceeded to drive

Appellant down Greenridge road, where Appellant claimed to live..
_ As Appel\lant and Victim were driving to Appellant’s residence, Appellant changed his

Story and said he didn’t live on Greenridge road but rather he was staying in a hotel nearby. (R.
Q .

140). After dr1v1ng past several hotels, Appellant and Victim arrlved at a Country Inn and Suites.

(R 141). Vlctim told Appellant that she needed to use a restroom and asked if she could use the
C I

one in Appellant’s room or in the hotel“lobby. (R. 142). Appellant refused, and told Victim she ‘.

would have to urinate in the woods. VlCtll’n started walking into the woods near the hotel and

{

Appellant followed her. After Victim finished urinating in the woods Appellant pushed her '
h ]
against a tree and began to strangle her. (R. 143). V1ct1m tried to keep her legs crossed and res1st

Appellant but she eventually submltted to Appellant because she feared that Appellant might
\

strangle her to death. After V1ct1m uncrossed ‘her legs, Appellant engaged in vag1nal 1ntercourse

with Victim. (R. 144). After Appellant released Victim, he said “that’s why you ‘don’t give rides



~ ‘ y :
to strangers.” (R. 144, lines 11-12). Victim returned to her car and drove to a nearby Denny’s

. restaurant where she called.911. (R. 144).

After law enforcement arrived at Denny’s, Victim was transported to MUSC wlhiere a

sexual assault enaminati(fn was perfc_)rmed. Test Jsamplgs were taken from Victim’s vaginal area '
and other areas of her body and sent to SLED to test-for 'DNA. Victim met with law enforcement
and viewed five different\photo lineuns on three.different occasions: (}{. 148, State’s Exhibits 59-
62). The first occasion was on July 14, 2(?14 where Victim viewed three six person phnto

lineups. (State’s Exhibit 59, 62). Victim vieWén an additiOnal six person lineup on July 20, 2014,
and the ffnﬁl lineup on October 6., 2015. (R. 149, 153, Statn’é Exhibit_}60-6l). On July ‘14, 2014,
Victirnltoléi law enfolrcern‘en_t tnat she saw one individnaﬁ in the three lineuns wno could haye |

‘been her.assailant, but she could not be one hundred percent sure. As a result Victim did not

Is

- make a selection. (R. 149, 163).
“Some of the test samples that were sent to SLED were found to contain semen. (R. 2:_/6).

The samples containing semen were run through the CODIS database and matched positively |

with Appellant’s DNA. (R. 176, 279). Based on this finding, Detective Angela Elmer of the

1

North Charléston Police Depen'tment‘placed Ap’pellant"s photo in a fifth six person lineup and
showed it to Victim on October 6, 2015. (R. 176, 208). Victim identified Appellant in the lineup
and at trial. (R. il 56, State’s Exhibit #61). Appellant was subsequently located and arrested in

Michigan.\(R. 209). At the conclusion of trial, Appellant was convicted as charged.



STANDARD OF REVIEW

\

In criminal cases, appellate courts sit to review errors of law only. State v. Baccus, 367

S.C. 41 48 625 S.E. 2d 216, 220 (2006). “Whether an eyewitness 1dent1ﬁcat10n is sufficiently

rellable is a mixed question of law and fact ” State v. L1verman 398 S.C. 130,.137-138, 727

-

S.E.2d 422, 425 (2012) “In rev1ew1ng mlxed questlons of law and fact, where the ev1dence

supports but one reasonable inference, the question becomes a matter of law for the court.” State
~v. Moore, 343 S.C. 282, 288 540 S.E.2d 445, 448 (2000) “Generally, the de01s1on to admlt an
’ eyew1tness 1dent1ﬁcat10n is at the tr1a1 Judge s d1scret10n and will not be disturbed on appeal

absent an abuse of such, or the commission of ApreJudlclal legal error.” 1d.

!

“The decision to grant or deny a mistrial is within the sound discretion of the trial judge.’5

~ State v. Thompson, 352 S.C. 552,.560, 575 S.E.2d 77, 82 (Ct. App. 2003). “The court’s decision

will not be overturned on appeal absent an abuse of discretion amounting to an error of law.” Id.
“The power of a court to declare a mistrial ought to be used with the greatest caution under
urgent circumstances, and for very plain and obvious causes” stated into the record by the trial

judge. Thompson, 352 S.C. at 560, 575 S.E.2d at 82, (citing State v. Kirby, 269 S.C. 25, 28, 236
] ) : ] -

S.E.2d 33, 34 (1977).



ARGUMENT | -
L .

The t'rial judge properly admitted Victim’s out-of-court identification of Appellant
where the identification procedure used was not unnecessarily suggestive and even if this ‘
Court were to determine that it was, the identification was nonetheless rehable and no
substantial likelihood of misidentification existed. :

Appellant contends the trialjudge erred in admitting Victim’s out-of-court identification
of Appellant because the lineup was unduly suggestlve Add1t10nally, Appellant argues the
identification was unrellable because Appellant was the only individual in the lineup that was
wearing a prison Jumpsuit Appellant’s arguments are without meri. The trial _]udge did not
abuse his discretion in admitting Victim’s 1dent1ﬁcation of Appellant, because--Victimi s
identification was\reliable and the procedure used b}i law enforcement was not unnecessarily ‘
suggestive Victim’s 1dent1ﬁcation was rellable because she identified him. 1mmed1ately and
testiﬁed that she had “no doubt whatsoever” that she identified the correct person (R. 22, 150
168 line 8) Furthermore, Victim testiﬁed that she “had no 1dea” Appellant was wearing a prison
jumpsuit and therefore her identification of Appellant was not unduly influenced by his clothing.
(R..25, line 11). Therefore, ithe trial Judge d1d not abuse hlS discretion in admitting Victim’s
1dent1fication of Appellant. Appellant’s conviction and sentence should be afﬁrmed.

“When a defendant challenges the admissibilityjof a witness’s identiﬁcation, trial courts

_ ernploy a two-prong inquiry to determine whether due process requires suppre'ssion.” Sm
“Wyatt, 421 S.C. 306:3 10, 806 S.E.Zd 708, 710 (20l7). “First, the court must determine whether

the 1dent1ﬁcation resulted from unnecessarily suggestive police identification procedures ? Id

(quoting Neil v. Biggers, 409 U.S. 188, 198- 199 (1972)) “An in court identification of an -

accused is inadmissible if a suggestive and out of—court 1dent1ﬁcat10n procedure created a very

substantial likelihood of 1rreparable misidentification.” State v. Travlor 360 S. C 74, 81, 600

~



" unnecessary, the court must then deterrnine _‘whether-the out-of-court idehtiﬁ‘cation'Was '

T R

N

S.E.2d 523, 526 (2004). “If the court finds the police procedures ,vve‘re' not suggestive, orthat

suggestlve procedures were necessary under the cncumstances the i 1nqu1ry ends there and the

N

court need not con51der the second prong.” State V. Wyatt 421 S.C: 306 3 10, 806 S.E.2d 708,

710 (2017) “If, howeVer, the court determmes the ,procedur'es were both suggestrv_e and

nevertheless SO rehable that no substant1al hkehhood of mrsldentrﬁcatlon existed.”” State v.

.4 N

e

422, 426 (2012)). o0

Wy tt, 421 S.C. at3ll 806SE2d at 710(c1t1ng State v. L1verman 398SC 130 727 S.E2d ,

The United States Supreme Court has prescrihed a number of factors to be considered by

N B . ‘ )\ ) N " ' . ) . . . )- B . : N
A appellate courts when determining whether a I‘lSk of mls1dent1ﬁcat10n existed. The factors to be’

/. TN A ' ~
consrdered 1nclude “the opportunlty of the w1tness to view the criminal at the time of the crime,

the wrtness degree of attent1on ‘the accuracy of the w1tness prlor descr1pt10n of the criminal, the

level of certalnty demonstrated by the w1tness at the confrontatlon and the length of tlme

- - g

between the crime and the confrontatlon ” Ne1l V. Brggers 409 U S 188, 199-200 (1972)

Applylng the two pronged test of Nell V. Brggers to the current case, the' out-of-court

1dent1ﬁcat10n of Appellant was ne1ther unnecessarrly suggestrve nor was there a substant1al :

"\

11ke11hood of m1s1dent1ﬁcat10n Appellant initially argues that the hneup was unduly suggestlve -

,because Appellant appeared to be wearmg a pnson Jumpsu1t 1n the lmeup Th1s argument is

belied by the testlmony presented durlng the in, camera hearmg and at trlal Vlctlm testlﬁed that

she reco gmzed Appellant 1mmed1ately,and was very certa1n” that she made the correct decision.

(R. 22 hne 16, 150). Furthermore V1ct1m was not told by Taw enforcement that Appellant was 1n'l '

the October 6 llneup, nor was she told that she had p1cked the corréct person R.21 23 30, 150 :
/
153) Vlctlm also 1dent1ﬁed Appellant at trlal in front of the Jury as bemg thée person who

, l -t .

-



assaulted her. (R. 153). Contrary to Appéllant’s assertion, Victim testified that she did not know
Appellant was.wearing a prison jumpsuit. (R. 25). Likewise, the trial judge remarked that he

didn’t think Appellant looked like he was wearing prison attire, but rather looked-similar to the

~

rest of the men in the October 6 lineup. (R. 169). Additionally, the fact that Victim had looked at

four previous lineups without making a selection before she finally settled on selecting Appellant

14

' demonstrates that the lineup procedure used by law enforceme'nt was not unnecessarily

)

suggestlve Therefore the tr1al Judge d1d not abuse his, d1scret10n in admlttmg Victim’s out- of-
court identification of Appellant

Appellant’ next argues that in light of the unneeessarlly su;ggestive nature of the October 6

l‘ineup, there was a substantial likeli-hood of misider}tiﬁc_ation. Even if we assume for the sake of
.argurnent that the October 6 lineup was unnecessarily suggestive, Victim’s identification was
nevertheless reliable. Victim had the opportunity to view Appellant on multiple obcasions\
throughout the night of June 1/8, 2014 and into the morning of :l\une 19, 2014. Viictirn viewed
Appellant outside the bar on the patio, both. outside and inside her car, and in'the woods when -he

‘ sexually assaulted her. (R. 134 138 143-44). Victim was also able to identify Appellant in

“

_ securrty camera footage from the erd Buffalo Saloon. (R 157) Add1t1onally, Victim testified
that she was very certaln about her identification and that she picked Appellant 1mmed1ately (R

22, 150, State’s Exhibit #61). That Victim had v'iewed four previous lineups before she finally.

-

selected Appellant weighs in favor of the reliability of her identification, because Victim

AN

- demonstrated she was not going to select an individual unless she Wwas absolutely certain that it

~ ~

( was the person who assaulted her. Indeed, Victim'saw a person in a previous lineup that she
N i | - . . . . \
thought could be her assailant, but she did not make a selection because she was not one hundred

" percent certain. Victim’s selection (‘)‘f‘Appellant almost a year and a half after the assault reflects

-

/s - !



avhigh level of confiderice and certainty that she had correctly identified her assailant. Therefore,
{

. Ve

the trial judge did not abuse his dlscretlon in adm1tt1ng Vlct1m s out of-court identification of

1 Ve

Appellant Appellant s conv1ct10n and sentence should be afﬁrmed
IL. -

The trial Judge did not abuse his broad dlscretlon in refusmg to grant Appellant a
mistrial when a photograph of Appellant wearing a grey and white shirt was shown to the
jury but no reference was made to Appellant being in custody, and therefore Appellant was
not prejudlced by its admission. However, even if the photograph was admitted-in-error,
any error was entirely harmless because of the overwhelmmg evidence presented against
Appellant at trlal C

~

Lack of Prejudice to Appellant

~

Appellant contends the trial judge erred by not grantlng h1m a mlstrlal when a photograph

/

. rof him in a prison Jumpsu1t was shown to the jury. Appellant argues that th1s photograph

\
prejudiced him and caused the j ]ury to judge him based on the photograph rather than on whether_

he was guilty or innocent of the crime for which he was charged. Appellant’s argument is
. w ( ) N " :
without merit. Appellant assumes that he was adversely affected by the jury seeing a photograph

of him in a grey_and white shirt. Appellant was never identified as wearing a prison jumpsuit in

N\

. front of the jury by any witness, nor was it apparent that he was in fact.-wearing one. Therefore, -
. ~ . “~ . . : . . . N .

there is no evidence in the record to indicate that Appellant was identified as being an inmate in

front of the jury. However, even if the photograph of Appellant was admitted in error, admission

¢

“of the photo was harmless because of the overwhehhihg evidence presented against Appellant at

\

trial.
“The demsmn fo grant or deny a m1str1al is w1th1n the sound discretion of the tnal Judge

State v. Thompson 352 S C 552 560 575 S.E. 2d 77 82 (Ct App. 2003). “The court’s de01s1on

)
will not be overturned on appeal abs\ent an abuse of discretion amountlng .to an error of law.” Id.

“The power of a court to declare a mistrial oughtto be used with the greatest caution under

Y - ) . ‘ )



. . ! N
urgent circumstances, and for very plain and obvious causes” stated into the record by the trial
) . ~N '
judge. Thompson, 352_ S.C. at 560, 575 S.E.2d at 82, (citing State v. Kirby, 269 S.C. 25, 28, 236

S.E.2d 33, 34 (1977)). “A mistrial should not be granted unless absolutely necessary.” State v.
Councrl 335S.C. 1, 13 515 S.E.2d 508, 514 (1999). Instead the trial Judge should exhaust other

methods to cure poss1ble prejudlce before abortrng a trral Id. In order to receive a m1str1al the

~ defendant must show error and resulting prejudice. Id. ' SR _ s

Appellant is unable to show that he was prejudiced by the admission of his phdtograph /
~into ev1dence Here, there was no pl;rn and obvious bas1s on Wthh to grant a mistrial. Indeed the
trial court found Appellant was not wearing pr1son attire and stated that Appellant had on similar . |
‘clothes as the other men in the llneup. Appellant asserted that.h1s photo depicted him in prison |
- atti're, but Appellant was never identiﬁed as being in custody‘in front of'the jury. The only |

. ' reference,made to what Appellant was wearing at Itrial.oceurred d.uring Appellant,’s in camera
cross examination of Victim. Victi‘m denied that She pielred Appellant based on his clothing, and
maintained she “had no idea” Appellant was in a prison uniform. (R. 25, line 11). Appellant did
not ask the same question when Cross examlning Victim before the | jury,‘ and thus no witness or

' attorney r.evealed he was-wearing prison attire. Without any evidence that Appéllant was
prejudiced by the adrnission of _his photograph, the trial judge did not abuse his discretion by - -

refusing to grant Appellant’s motion for a mistrial. oo

Harmless Error

Even if we assume for the sake of argument that Appellant ] photograph was admltted in '

€ITOT, any error was entrrely harmless because of the overwhelmmg evrdence presented agamst

{

Appellant at trial. -

10



“Whether an error is harmless depends on_ the circumstances of the particular case.”
Thompson, 352 S.C. at 562, 575 S.E.2d at 83. “No definite rule of law governs this finding;
rather, themateriality and prejudicial character 'of;the error must be 4deterfnined from its

~

relatronshlp to the entire case.” State V Mrtchell 286 S.C. 572 573 336 S E. 2d 150 151 (1985)

“Where a review of the entire record establrshes the error is harmless beyond a reasonable doubt;

S~

the conviction should not be reversed ” Thompson 352 S. C at.562, 575 S.E. 2d at 83 “Error is

T

harmless when it could not reasonably have affected the result of the tr1al ” M1tchell 286.5.C. at -

573,336 SE2d at 151 (quotlng State v. Key, 256 S.C. 90, 180 $.E..2d 888 (1971).

The ev1dence presented aga1nst Appellant at trlal was overwhelmrng Appellant was -
7
1dent1ﬁed in court by Victim as be1ng her assailant. (R. 153) V1ct1m also 1dent1ﬁed Appellant in

_seciurlty camera footage from W ild Buffalo Saloon. (R. 157). Victim’s 1dent1ﬁcat1on of
Appellant was corroborated by Appellant’s semen and DNA Jbeing found in her Vaginal area. (R.*

279) The probability of selecting another 1nd1v1dual w1th the same DNA proﬁle as Appellant is '

1in 160 trillion. (R. 279). Law, enforcement 1dent1ﬁed Appellant based on the match of
. f s

Appellant ] DNA found in the CODIS database before Victim selected him from the October 6

lineup. (R. 176, 279). Appellant attempted to account for the presence of his DNA by argurng in
‘clos1ng that he had consensual sex wrth V1ct1m However Appellant s defense was contrad1cted
. : N

by the testlmony of Dr. Kathy Grll Hopple who confirmed that V1ct1m had been strangled (R.

—

)

- 310-13, State S Exhlbrts 23 24, 25 32,33). Thej jury was convmced of Appellant s gurlt by the o

DNA ev1dence and ev1dence of strangulatron and not by a srngle photograph of Appellant
. ~ —
"wearing a grey and white shrrt that neither the Victim northe trral Judge thought was a prison

~ uniform. Any. error in the admission of Appellant’s photograph vvas harmless. Appellant’s -

conviction and sentence should be affirmed. o -



CONCLUSION

For all the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower court should be affirmed.
Respectfully submitted,
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