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 STATEMENT OF ISSUES ON APPEAL

" 1. Whether thé»trial court erred iri ,-e.i'dmitting an out-of-court identification of 'Apﬁellant; f

where the lineup wasiiunduly suggestive, where Appellant was the only suspect wearing a prison .
S . . . o . I R . - . \"

jumpsuit, and where the remaining reeliab_i;lity faétors could not be mét such that a substantial

“+

 likelihood of misidéntiﬁ'c.éﬁon existed? L
II. Whether the trial court erred in réfusihg-}d grant a mistrial, where the photograph of | o
Appellant wearing a prisdn ' jumpsuit frbni the ,’unAdlily _suggestivej liﬁeup was 'displéyec'l- in the |

courtroom before the jury? ot ST R

.



STATEMENT OF THE CASE

, o ,r: . )
! In May 2016 a Charleston County grand jury 1ndrcted Appellant for crlmlnal sexual

conduct in the ﬁrst degree On Apr11 9 201 8, Appellant proceeded to tr1al before the Honorable
";'Thomas L. Hughston and a Jury R L Jesswa Baldw1n and Jenmfer Shealy appeared on behalf
of the State and Lorelle Proctor and Taylor Seman represented Appellant
| Followmg a three day trlal the Jury found Appellant gurlty as 1nd1cted R. 355 .14 —
| A 16. Judge Hughston sent_enced Appellant to the max1mnm sentenCe of thirty years. R. 365, 1. 14 ;
17, . . | o '

This brief follows..



'STANDARD OF REVIEW

/

“[W]hether an eyewltne'“ss identiﬁcation is snfﬁciently' reliable. is a mixed question of law :

, \\\- and fact.” State V. Moore 343 S. C 282 288 540 S. E2d 445 448 (2000) (ﬁndrng show- up

1dent1ﬁcat1on unrel1able as a matter of law) see also State V. Travlor 360 S C 74, 81 82, 600 .

: S.E.2d 523,_ 526-27 (2004) (citing Moore and holdrng that photographrc llne-up procedure was .

'“patently'suggeStive”); “Generally, the decision to admit an eyewitness identification is at the

trial judge’s discretion ‘and ,wi‘ll not be “disturbed ‘on appeal abse'nt an’ ahlise of snch or the

comm1ss1on of prejud1c1al legal error.” | . Moore at 288 540 S.E. 2d at 448, “In rev1ew1ng mixed -
.que‘st1ons of law and fact where the ev1dence supportg but cne relasonable 1nference the quest1cn
becomes a matter of law for the court.” Id. Quest10ns of law. are rev1ewed de novo. Sellner V.

‘ State 416 S. C 606 610 787 S.E.2d 525 527 (2016)
A tr1al Judges dec151on denymg a mlstr1al w1ll be reversed on appeal 1f the den1al ,

' ,amounts to an abuse of d1scret10n State V. Rowlands 343 S.C. 454 458 539 S. E 2d 717 719 B

(Ct App 2000) “Whether a m1str1al is man1festly necessary 1s a fact specrﬁc 1nqu1ry Itis. not a
mechamcally apphed standard but rather isa determrnatlon that must be. made in the context of |
| the spec1ﬁc dlfﬁculty facmg the tnal Judge Id at 457—58 539 S.E. 2d at 719 (mtemal
o quotatlons and c1tat10ns omltted) »
' Although the decision to grant or deny a 'rnis_trial is within th'e sgund discretionc_f the tr1al 4
courtv the appellate coult mnst rer}erse the ruling.‘ if the decision‘ was anl ‘ahuse of discretion' ;
' amountmg to an error of law. State v. Dial, 405 S. C 247, 257 746 S.E.2d 495 500 (Ct. App 2013)

(c1t1ng State v. Wlley 387 S C. 490 495 692 S.E: 2d 560 563 (Ct App 2010)



- ARGUMENT )
l.‘Th'e trial courterred m admittingf an’out’-of-:'c;o’urt i’dentiﬁc'ationfo‘f 'Appéllant;
where“ the lineup wa‘s unduly suggestiye, wh:ere‘ Appellant was th’e-‘onl‘y"suspect wearing a:: ‘

. prison jump.suit,:and w“here the remalning reliahillty'factors could not be metlls“'ﬂé- that'»a

 substantial likelihood of misidentification existed.
s, N . .\
’ Relevant facts

On June 18 2014 C W a 24 year old woman gave Appellant a rlde from Wlld Buffalo |
rSaloon in North Charleston R 17, 1L 9 - 14 R 36 1L, 11 — 25" She claimed at tr1al that'v;"w"

o -Appellant sexually -assaulted ‘her'in the woods R 129 l 19 - R 145 L. 13 Followmg theg.; l‘

B alleged assault, C W called law enforcement from anearby Denny s. R. 145 1. 21 ~R 146 1. 9'..-- S

- C.W. d1d not know Appellant prlor to June 2014
She was asked to make a photo 1dent1ﬁcat10n on numerous occasmns ; she was shown at
‘ least four total hneups R 19 1.4 - 22 (Court s Exhlblts l — 5 Photographs on file with this _

- Court) C W. did not 1dent1fy Appellant in any of the ﬁrst three sets of photographs he was ot

i

in them R. 201, 1L 20 25 However she was close to 1dent1fy1ng a man in the second llneup S

: ; R 25, 11 16 20. She stated to law enforcement that she was “85 percent sure” that a d1fferent‘

" man was the one who allegedly sexually assaulted her R 163, 1. 16 R. 164, l 1.

The fourth and ﬁnal l1neup contalned a p1cture of Appellant in.a pr1son Jumpsu1t e

F ollowmg the m camera. testlmony of C. W and Danlel Prltchard the law enforcement officer

;'who showed ‘her . the lineup‘,- :defense coun'sel ,made an argument ~that ' the lineup and i |

o accompanymg 1dent1ﬁcat1on should be suppressed under Nellv Blg,qers1 R 31, L 21 —R 32 l
15, The motlon was denled R. 34 ll 6— 11 ‘ ' E

y,

~ 1409 U.S. 188, 93 S.Ct. 375, 34 LEd2d (1972). - .
' . ji"f-jé‘l;‘:‘ |



During C.W.’s testimony before the‘: jury,* eounsel renewe’dthe‘objection. R. l51, 1. 1-

N '

25.

At the conclusion of C.W.’s testimony, defense counsel moved for ‘a mistrial:

Your Honor, at this time, the defense would make a motion for a mistrial. We .
had - - when she put in the line of p1ctures we had put up, we did object to it. But
then when she took out the individual picture. and put it up on the screen, you can
tell that he sgotona Jumpsurt It looks llke he s somebody that sin ]all/

R.'168, 1. 22 — R 169 1. 19. The trial Judge d1d not ﬁnd that the photographs were unduly

| ' suggestlve and d1d not grant the m1str1al motlon R 169 ll 16 -19.

Discussion .

“A cr1m1nal defendant may be depr1ved of due process of law by an’ 1dent1ﬁcat1on 4

‘procedure arranged by pollce whrch is. unnecessanly suggest1ve and conduc1ve to 1rreparable .

mistaken 1dent1ﬁcat1on ” State V. Travlor 360 S C 74 81 600 S.E. 2d 523 526 (2004) “An i in-

sl

court 1dent1ﬁcat1on of an accused is 1nadm1s51ble 1f a suggest1ve ‘out- of-court 1dent1ﬁcat1on

procedur'e created a very substantial likelihood- of irreparable misidentiﬁcation.” Id.

In Neil v. Blggers the Unrted States Supreme Court set- forth a two- pronged 1nqu1ry to

!

determine whether due process requ1res suppress1on of an eyew1tness 1dent1ﬁcatron Due process
requlres courts to assess, on a. case- by-case bas1s whether the 1dent1ﬁcat1on resulted from
unnecessary and unduly suggest1ve pol1ce procedures and 1f so, whether the out- of—court

1dent1ﬁcat1on was nevertheless SO rel1able that no substantral llkehhood of mls1dent1ﬁcat1on

existed. Biggers, 409 U.S. at 198 93 S: Ct 375 Under the totahty of the crrcumstances the 3

?,

V .factors to be cons1dered in’ assessmg the relrablhty of an otherwrse unduly suggestwe ! o

' ,1dent1ﬁcat10n procedure are: (l) the w1tness s opportumty to V1ew the perpetrator at the t1me of . . ‘

R

. the crime, (2) the w1tness s degree of attentron (3) the accuracy of the w1tness s pr1or descr1pt10n ' ,

of the perpetrator “4) the level of certalnty demonstrated by the w1tness at the confrontat1on and -



375).

.

(5) the length of time. between the crimer and the confrontat1on Manson V. Brathwa1te 432 U S
' 98 114 97 S. Ct 2243 53 LEd 2d 140 (1977) (c1t1ng gger , 409 U.S. at 199 200, 93 S Ct

\. . " :' 7. 3 ' . . V s .f \: . . l“‘ ) ‘ e ./‘ ‘,.;.
South Carolina courts have held this determination should ‘be made during- anin

camera hearmg, outsrde of the presence of the Jury See State v. Ramsey 345 S C. 607 613 550

S E. 2d 294 297 (2001) (holding that generally, a trial court must’ hold an in camera hearlng o

when the State offers ‘a witness whose testlmony 1dent1ﬁes the defendant as'a person who '
\ r . . . - .
~* committed the crlme_,and the defendant challengesthe 1n-court 1dent1ﬁcation as being tainted by

L a prevrous 1llegal 1dent1ﬂcation or confrontat1on) State V. S1mmons 308 S C. 80 417 S E. 2d 92

(1992) (same); see also Rule 104(c) SCRE~(prov1d1ng that “[h]earlngs on the admissrbillty of

pretrial 1dent1ﬁcat10ns of an accused shall 1n all cases be conducted out of the hearing of the -

) Jury”). “The purpose of the in camera hearing is to determme whether the 1n-court 1dent1ﬁcatlon C

was of 1ndependent origm or was the talnted product of the cncumstances surroundmg the prior

' ‘,out of-court 1dent1ﬁcat10n ” R sey, 345 S. C at 613 550 S.E. 2d at 297

a

-The fact that Appellant appeared in the llneup 1n a prrson Jumpsuit 1s unduly suggestwe ST

. ‘tov anyorie Viewmg the photographs that Appellant was e1ther arrested ‘or potentrally 1nvolved

' w1th law enforcement by virtue of allegedly comm1tt1ng a‘ycrirne An 1nd1v1dual‘~faced~w1th
maklng an 1dent1ﬁcation 1s l1kely drawn to the pr1son Jumpsuit thereby inﬂuencrng the dec1s1on
Because law enforcement created the llneups the government dec1ded wh1ch p1ctures to 1nclude
| }R 200 1. 16 — 19 Wleldlng that power, law enforcement made them unduly suggestlve The
, vfourth photograph of Court’s Exhibit 5 / State ] Exhibit 61 bearlng C w.’ s s1gnature allegedly

“pictures Appellant However, Appellant'ls wearing a prison Jumpsult as feyldenced by. the

-distinct collar and inseam area.



C W part1c1pated in multiple photographic lineups R 149 ll 1 - 6 Because the fourth. :
and final one was unduly suggestlve a revrew of the rehab111ty factors is required by due | o
process The five factors are: (1) the w1tness s opportunlty to' v1ew the perpetrator at the t1rne of
the crime, (‘2) the witness's degree ~of attention, (3) the accuracy of the witness's prior description
of the perpetrator, (4) the level of certa1nty demonstrated by the witness at the confrontation and

(5) the length of time between the crlme and the confrontatlon Manson v. Brathwalte 432 U. S..

| 98 114 97 S. Ct 12243, 53 LEd 2d 140 (1977) (c1t1ng_ggg_, 409 U S. at 199—200 93 S Ct-'"
375). | |

C. W testiﬁed that the encounter with Appellant allegedly took place in the early moming '

| hours around 3:00 am.’ R 17, ll 9 - 17 Questions were asked of whether she could see

_ V.Appellant at the saloon where they supposedly spoke earher but case law sets forth that the first

' factor 1nclude an analy51s of v1ew1ng the alleged perpetrator at the time of the crzme Although 3
C. W clalmed that Appellant was in front of her during the assault the prosecutlon failed to elicit
1nformat10n about the llghting or. whether C.W. had the opportunlty to view him at the,time.

7

' Thus this factor welghs against a rellabllity determlnatlon

Secondly, C W admitted that she had been dr1nk1ng earller at the bar R 18, ll 17 20 . .‘ a

L
She stated that she would not have been surprlsed if she had consumed four beers and. four shots o

-

i in the evening R 162 ll 4 6. Therefore it loglcally follows that her degree of attention——— o
5 , )

» potentlal inebriation 1ncluded—may not have been very h1gh Once more, th1s factor weighs k
.v agalnst a rellab111ty determinatlon |

| The third factor, the acéuracyof the‘ iyitness’s pI‘lOI‘ 'desc'ription of the ipferpetra'to_r‘,» ‘wa‘snot"

discussed in detail duringthe in cdmera hearing. As aresult, this factor cannot weigh in jfavor of |

BRI

 reliability. -



Fourth the level of certamty demonstrated by the w1tness at the confrontat1on was hlgh—’ '

"atapr1or l1neup R. 23 l 20 R 24,1.5. CW conﬁrmed w1thaconﬁdence level of between N

- ‘-:"elghty and e1ghty-ﬁve percent -that she was sure that 2 man other than Appellant was ‘the ..~

perpetrator Id As a result ‘C.W.’s subsequent 1dent1ﬁcat1on although perhaps conﬁdent as .4
well, is ta1nted by her preV1ous m1s1dent1ﬁcat1on If the conﬁdence level was so h1gh the ﬁrst'f _
,:‘ time, testimony regard1ng .,accu_raIcy .and l(;ertainty the: second atte_mpt__ is‘.‘vill_u_sory. and
’_unt_rustworthy R S |

Lastly, ﬁfteen months separated the n1ght in questlon and the ﬁnal 1dent1ﬁcat1on R 20,

- L 18 24 Therefore th1s final factor werghs agamst a ﬁndmg of rellablhty

II The "t'riallvcourt‘-'erred in "refuéliié‘ to.grant a mistrial where ‘the 'p:hotograpl:-ofﬁ :
-Appellant wearmg a prllson ]umpsult from the unduly suggestlve llneup was dlsplayed in
"-the courtroom before the Jury | ; . - - B L
| After the photograph dep1ct1ng Appellant in a pr1son Jumpsult appeared on thescreen in -

the courtroom, am1str1al should have been granted Do e - ' ‘- o

o Whether‘ to grant“'or-deny a mistrial motion is,'a' matter within the -trial ct)urt's sound -

I

; d1scret10n and the court's s dec1sron w1ll not be d1sturbed on appeal absent an abuse of drscret1on'

"amountmg-to‘-an error of 'law State'v 'Counc1l 335-‘ S‘C 41 12- 13 515 SE2d 508 514

\,r :

‘(1999) State v. Wh1te 371 S.C. 439 443—44 639 SE2d 160 162 (Ct. App 2006)

,Am1str1al should be declared only when absolutely necessary Counc1l 335 S.C. at 13 515

: 'S E 2d at 5 14, In order to recelve a mrstr1al a defendant must show error and resultlng prejud1ce L

Id It 1s only in cases of abuse of dlscret1on wh1ch result 1n prejudlce that this court w1ll 1ntervene :

: _and grant anew tr1al Wh1te 371 S. C, at 444 639 S E 2d at 162



Generally, evrdence of prlor crimes -or bad acts is. not adm1ssrble to prove the crime for

wh1ch the defendant is charged State V. Lvle, 125 S C. 406, 416, 118 S.E. 803 807 (1923)
‘Such evidence i is admrss1ble when it tends to show (1) mot1ve (2) 1ntent (3) the absence of )

m_1stake or accident; (4) a common scheme'or,plan.embracrng the'commrss1on of two or more-

crimes so related to each other that proof of'on_e tends to establishthe others; or ‘(5) the identity ‘

of the person charged with the commission of"the crime on trial Id: The evidence of prior crirnes I

or bad acts must be relevant to prove the alleged crime. State V. Camnbell 317 S. C 449 451 .‘ L

454 S.E. 2d 899 901 (Ct App 1994). When the prror bad acts are “str1k1ngly srm1lar to the one -

for which the appellant is being tried, the danger of prejudlce is enhanced ? State V. Gore 283

S C 118 121, 322 S. E2d 12, 13 (1984) “[E]ven if [the] pr1or bad act ev1dence is clear and

4

convincing and' falls w1th1n. an except1on '1t must ‘be excluded if 1ts probatrve value is

substantrally \outwe1ghed by the danger of unfa1r prejudrce to the defendant 7 State v, |

Gillian 373 S.C. 601 611, 646 SE. 2d 872, 877 (2007) This’ balancmg process is reﬂected in |

Rule 403 SCRE
The danger of unfalr preJud1ce substantlally outweighs and probat1ve value gleaned by
i publ1sh1ng the p1cture of Appellant in Jall attrre to the Jury Do1ng SO 1nvaded the provrnce of the

' ]ury, the photograph removed the proverb1al robeof innocence from Appellant He was Judged

~ .

~ according to this photograph and not whether he was 1nnocent or gurlty of the crime for wh1ch he

L

was on trial.



CONCLUSION

Appellant respectfully requests this Court reverse his conviction based upon the trial
court’s error in failing to exclude the prejudicial photograph and failing to grant a mistrial when

the photograph was shown to the jury in the courtroom.

W74

Tor D Gilliam }
Appellate Defender
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