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STATE OF SOUTH CAROLINA

COUNTY OF SPARTANBURG

IN THE COMMON PLEAS COURT
)

" Quentin S.'Broom, Jr.,
Plaintiff,

CONSENT ORDER
vs.

Ten State Street, L.L.P.,
"Timothy D. Scrantom, Mark

oe*
\\_

'Third—Party
Defendant.

)
)
)
)
)
)
)
, ) '
Broadwater, and H. Hugh ) N ’
Andrews, . C ) C/A No. 2005-CP-42-2875
) ) :
Defendants. )
: <)
Of which. )
o : y .
Defendant H. Hugh ) . 1 o
'Andrews, Individually and) =z S Sitﬁ
o on behalf of Tri-Star ) T = %;fi,q
( _— Communications, Inc.,-as ). - () fi '5§;f¢
‘ -~ a Third-party Plaintiff, ) = o =
| ) m o= £
Quentin S. Broom, Jr., ) = » ~5
‘ ‘ )
)
)

This matter comes before the Court upon a consent order to

strlke thlS case. from. the trial docket pursuant to Rule 40(3) of

the South Carollna Rules of ClVll Procedure.

In accordance with
Rule 40(j) SCRCP, the statute of llmltatlons shall be tolled durlng

the time the case is strlcken for a period of up to one (1) year
All pendlng Motions and Orders in thlS suit will be deemed as

pendlng or in effect in-the newly re-filed lawsuit.
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The parties agree that 1f the plaintiff does not move to
restore the case within thirty (30) days of entry of this order,
Defendant Hugh Andrews and ”Third—party' Plaintiff Tri-Star
Communications shall have the right pursuanr to Rule 40(j) to move

to restore the counter-claims and third

~party claims pled herein
All parties agree in. advance to having the case  restored.

Thea
statute of llmltatlons appllcable thereln shall be tolled. as
prov1ded for in Rule 40(3) ’

Finally,

the parties agree that the restored case shall be

subject to being called for trial on or after February 1, 2009
.IT IS SO ORDERED. . ‘

GIVEN under my hand and the Seal of this Court this the
day of June, 2008. '

b

P

e51d1 Judge ‘ ,
VENTH JUDICIAL CIRCUIT

WE So Move:

PATRICKAE. KNTIE Esq

Attorney for Plaintiff
Quentin Broom, Jr.
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We So Consent:

Oy Wb, Do e

RODNEY F. [PILLSBURY,} Esqg. R. Davis Howser, Esq. GY/fg)”
Attorney for Defenddnt/ ' Attorney for Defendants Ten
" Third Party Plaintiff ' State Street, LLP, Timothy D.
H. Hugh Andrews & Scranton & Mark Broadwater
Tri-Star Communications, Inc. :
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FORM 4 _
STATE OF SOUTH CAROLINA " JUDGMENT IN A CIVIL
. S CASE
COUNTY OF Spartanburg (
IN THE COURT OF COMMON PLEAS CASE NO. 2008-CP-42-3397
. Quentin Broom ‘ B ' Ten State Street, LLP
PLAINTIFF(S) - DEFENDANT(S)
CHECKONE: | o -
' ~ JURY VERDICT. This action came before the court for a tral by jury. The RuesS
have been tried and 2 verdict rendered. S Co- g = r,—:«‘,f."l-
| S 5 oo
X  DECISION BY THE COURT. This action came to trial or hearing before 1B cour}. gi:
The issues have been tried or heard and a decision rendered. =~ g%;
> . Be
[]  ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCE; [J RiEUEE 28
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [ Other . @ ==
, e =
]  ACTION STRICKEN (CHECK REASON): [ Rule 40(7), SCRCP; [] Bankrptcf® —<
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; ] Other , .
[]  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE
. BOX}): o ‘ . U o
: ‘[ Affirmed; [] Reversed; ] Remanded; [] Other '
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT,
TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING .
IN THIS APPEAL. ‘ ‘ o )
This matter is before the court on the plaintifP’s (Broom) SCRCP Rule 12 (b)(6) and Rule 12(c) "

Motion to Dismiss the defendant’s (Andrews and Tri-Star) counterclaims.

Broom asserts that the counterclaims should be dismissed because the claims are cofporatc
derivative actions and, as such, Andrews and Tri Star have not complied with SCRCP Rule 23, -

~ thus requiring dismissal.

It is not contested that SCRCP 23 was not complied with prior to the filing of the
_counterclaims. It is also not contested, if SCRCP rule 23 is applicable, that dismissal is the _
appropriate remedy. Thus, the detailed analysis found in Carolina First v. Whittle does not have
to be made by this Court since no argumexnt was presented that even an atternpt was made to
comply with Rule 23." Andrews and Trj-Star assert Rule 23 is not applicable to their claims.

This case has a long history before this Court. However, the issues of the counter claims by -
defendant Andrews and on behalf of Tri-Star have peither been visited nor addressed previously
by this Court. After reviewing the briefs presented by the attormneys, considering the arguments
of the attorneys, and reading Rule 23 and all of the case law offered, the Court finds that Rule 23
is applicable to the counter claims and should have been followed.  Thus, the claims related to

o - qF COMPUTER”
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Tri-Star are dismissed. While this Court has heard fiumerous motions and arguments previously
by the parties, this particular motion is based on a review of the pleadings. Also, all claims
brought by Andrews individualty which overlap amy claim made by Tri-Star for damages anising
out of allegations of Broom’s mismanagement or breach of duties arising out of the shareholder
relationship between Andrews and Broom are dismissed, because these claims also require
compliance with Rule 23. S '

If, however, Andrews shows that Broom engaged in wrongful conduct that caused a particular

loss that is individual to Andrews, the liability of such wrongful conduct is an asset of Andrews.
This type of individual claim is not'subject to the Rule 23 requirements and will not be dismissed

~ on that basis. In reviewing the pleadings, this Court has read them in a light most favorable to
Andrews, and in'so doing, cannot determine with certainty, whether or not such claims exist.

The plaintiff’s attorneys are asked to prepare a formal order granting its motion as outlined
‘above, but plaintiff has liberty to fully address the motion to dismiss in the formal order, and is
-not limnited to the verbiage expressed in this form 4. ' :

IT IS ORDERED AND ADJUi)GED: - @ See attached order. (Formal order to follow)

+ [[] Statement of Judg ; ; |

‘ , . “PRESIDING JUDGE
This judgment was entered on the (7 day of w' 20 1 ,apfa copy roadled first class this
7 day of@d’ ,20 J){  toattorneys of record or to parties (when appearing pro se) as follows:

Dated at Spartanburg, South C@_ro]ini, this'7t'l'1' day of Octaber,

. Patrick E. Knie ’ e ‘ . Roduey F. Pillsbury

Attormey at Law o _ Artorney at Law
P.0. Box 5159 ° : " 512 Petdgru Street
Spartanburg, S.C. 29304 ' Greenville, SC 29601
 Yames R. Gilreath - ‘ ‘
The Gilreath Law Firm .
P.O. Box 2147 ' < = o
Greenville, SC 29602 ‘ o 7 - 2 g >_
A'ITORNEY () FQR PLAINTIEF ' ATTORNEY(S) FQSR:_EEEJ:T_@.:ANT -‘-"5 2 —:?t;:n
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG
Quentin S. Broom, Ir.,‘ '

Plaintiff,
Vs. ’

Ten State Street, L.L.P., Timothy D. Scraﬁtom,
. | Mark Broadwater, and H. Hughes Andrews,

Defendénts, .
of which, '

Defendant H. Hughes Andrews, Ihdividually and
on behalf of Tri-Star Communications, Inc., as
Third-party Plaintiff,

V8.

Quentin S. Broom, Jr.,

Thh'd-i)arty Defendant.

e N N N N N N N N e N N N N N N N N S N N N N S N

IN THE COURT OF COMMON PLEAS

Civil Action No. 2008-CP-42-3397

ORDER GRANTING QUENTIN S.
BROOM, JR.’S MOTION TO,,
- DISMISS - =]

+
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This case came before the Court on October 5, 2011, at a hearing held to consider:

Plaintiff Quéntin S. Broom, Jr.’s (“Broom”) niotion to dismiss the counterclaims and third—p_aﬁy

claims filed by Defendant H. Hughes Andrews (“Andrews”), individusfﬂyl and on behalf of Tri-

Star Communications, Inc. (“Tri-Star”).

Based on the argument of counsel for all parties and my review of the pleadings and '

memoranda of law submitted, I hereby GRANT the motion and dismiss all claims of Tri-Star'-

and all claims brought by Andrews individually"that. overlap with any alleged injuries suffered by

' Tri-Star.

~ RECEIVED NOv 0% 28




' MOTION TO DISMISS STANDARD

The standard for a motion to dtsnnss under 12(b)(6) of the South Carolina Rules of Clvﬂ .

Procedure is whether the Well-pled facts of Complamt are sufficient to state a cause of action

;.... .

upon which relief can be granted Rule l2(b)(6), SCRCP see also Charleston Ctv Sch—zDrs@

Laidlaw. Inc. 348 5.C. 420, 424, 559 SE2d 362, 364 (Ct. App 2001) In considering sgmotgr

to dismiss under Rule 12(b)(6), the circuit court must base 1ts ruling solely on the allega%ns set

| WY

forth in the complaint. Cole Vision Coro. V. Hobbs ~S.C. ,714 S E 2d 537,539 (2&1) S -

rﬂ (=g
Such a monon may not be sustained if the facts alleged and the mferences rea’ﬁnabf?

deducible therefrom would entrtle the plaintiff to any relref on any theory of the case. Id The-

questron,rs whether, in the light most favorable to the p_lamtrff and with every doubt resolved in

* his behalf, the complaint states any Valid clairn for relief. Id.

The standard does not adrmt matters outs1de the pleadlngs or conclus1ons of law. Caroling

Winds Owners Ass’n, Inc. v. Joe Harden Builder, Inc 297 S C. 74 75, 374 S.E. 2d 897, 899

—
~

(Ct. App. l988) A motlon to dismiss is directed solely toward defects in a plaintiff’s claims for

relief and is entered into without concern for the actual merits of the controversy. I_d.
DISCUSSION

Tri-Star is a South Carolma corporanon of which Andrews was a shareholder and

creditor. (Countercl 1l 22) Broom was a d1rector ofﬁcer and a ﬁfcy percent (50%) owner of
Tri-Star. (_ 9 24) Broom contends the counterclarms and thrrd—party claims must be dlsmlssed

because Andrews asserted denvat1ve clalms that farled to satisfy the pleadmg reqmrements of _

Rule 23(b)(1) of the South Carolina Rules of Civil Procedure. Andrews opposed the motion to

dismiss, arguing that he has standing to brmg his suit directly, as opposed to derrvatlvely, such \

that Rule 23 (b)(l) is mapphcable




If Andrews lacks standing to rnaintairl his claims directly, then he must bring them in
compliancé with Rule 23(b)(1), SCRCP. Although this case is not brought-as a class action, our -

courts have applied the requirements of Rule 23(b)(1) to shareholders of a closely held

corporation. See Clearwater Trust v. Bunting, 367 S.C. 340, 351, 626 S.E.2d 334, 339 (2006)
(d1sm1ss1ng unjust enrlchment clalm brought by shareholder of closely held corporatlon for
- failure to comply Wrth the pleadmg reqmremeuts of Rule 23(b)(1), SCRCP)

N
No argument was presented that even an attempt was made to comply mth__xthls -mle

aE

e

—or—

=
D o] -—4m
Instead Andrews asserts he has standmg to bring the claims directly because he sustanred af)ss Z=

(o8] C—_or‘
: — oTHM
separate a.nd dlstmct from that of Tri- Star (Andrews’ Memo n Opp 4) z X ege
N I. Standing To Brmg a Direct Action ‘ : ‘r_l‘_“ ik i*—w
- g —~ o <

A The general rule.

Firmly estabhshed law restricts md1v1dual shareholders from suing corporate directors or

i~

officers dJrectly for losses suffered by the corporation. Babb v. Rothrock, 303 S C. 462 464, 401

S.E.2d 418, 419 (1991).' “A corporation is a distinct legal entlty.” Todd V. ‘Zvaldo 304 S.C. 275,

1278, 403 S.E.2d 666, 668 (Ct. App. 1991). [A] cause of action for recovery of an asset of a

~ corporation belongs to the corporatron as opposed to the individual shareholders ” Id. Todd V.

Zaldo, 403 S.E.2d 666, 668 (Ct.App. 1991).

A derivative action is brought when a corporation suffered an injury from actionable

wrongs committed by its officers and directors. See Ward v. Griffin, 295 S.C. 219, 221, 367

AS E.2d 703 704 (Ct. App 1988). The corporation or its shareholders can bring the cause of

action on the corporaﬁons behalf, so long as they comply with the appllcable rules See 1d. If.

any rehef 18 granted it goes to the corporatron shareholders cannot recover the damages in their




individual capacities because their loss is the indirect result of the injury to the corporation. S;Qe_ '
id

‘Where there are no allegations of a distinct injury to the shareholder, Ward; 295 S.C. at
221, 367 S.E.2d at 704 or where there is an action for misappropriation of corporategarop\;ty .
see Davis v. Hamm, 300 S.C. 284, 291 387 S.E.2d 676, 680 (Ct. App. 1989) th@ctlan is 7-‘*”‘_'

'C? < 3>':rr

denvatlve If an allegation of da.mage to Andrews overlaps w1th any loss allegedly sggered_by LOI“:

TN
DG
Tri- Star then Andrews’ claim is denva’ave and should have comphed with RuleC23(bE), o2
CF 2 g3
SCRCP. , S . , S gg =

1. Claim-By-Claim Analysis

This Court has carefully reviewed the counterclaims, reading ﬂrem in the light most
 favorable to Andrews. In doing so, this Court cannot determine with certainty whether or nota
parhcular loss to Andrews was alleged Andrews has thus failed to allege any well-pled facts
that are sufﬁc1ent to show that he has standing to pursue tlns clalm mdrvrdually, whereby all
recoveries would be paid to him directly, as opposed to the corporation.

. Tri-Star is a South Carolina eorporation of which Andrews was a shareholder and
| creditor. (Countercl. § 22). Broom was a director, officer and a ﬁftylpercent (50%) owner of Tri-
Star. (Id. §24) In each of the claims, Andrews clearly alleges losses suffered by the corporation.
None of the corporate injuries are different from the loss alleéedly suffered by Andrews.:

In the breach of fiduciary duty claim, Andrews and Tri-Star allege they were injured by
Broom “(1) paying himself from Tri-Star without consent or authority from Andrews; (2) selling

' substantially all of the assets of Tri-Star at below market value and without authority or consent

. of Andrews and (3) converhng Tn—Sta.r s money and/or assets for Broom’s own use -and

benefit.” (Countercl 136) Im the breach of contract claim, Andrews and Tri-Star allege they




were injured when Broom (1) “disposed of the assets of Tri-Star at substantially below their

arket value;” and “paid himgelf approximately five hundred twenty thousand ($520,000)

dollars in salary-and/or distribution.” (Id. ] 40, 42) In theconversion claim, Andrews Zad 13-

" : . . x =
Star allege they were injured when Broom took possession of “monies and equipment m
™
. I
. to Tri-Star.” (Id. 9§ 55-56) ’ : : g -_
' ' p R

=

(=)
With regard to the claims for breach of contract accomipanied by a fraudulent actZbreaZ8

rt

of the covenant of good faith and fair dealing, violation of S.C. Code § 33-8-300, and-v-igla 68

of S.C. Code § 33A-8-420, Andrews and Tri-Star simply re-allege the mismanagement and

dissipation of Tri-Star’s assets as alleged in the prior derivative claims. (Id. ] 44, 49, 59 &65)

Even when viewed in the light most favorable to Andrews, each counterclaim seeks ..

recovery for misappropriation of corporate property. Andrews was required to bring such claims
in a shareholder derivative action.
The remaining claims for promissory estoppel, fraud, and negligent misrepreséntaﬁon are

brought by Andrews only. However, there are no allegations within these causes of action that

Andrews suffered a particular loss that is separate or different from the losses suffered by Tri- -

Star. These cliims merely re-allege the mismanagement and dissipation of Tri-Star’s assets as

set forth in the previous claims. (Id. §§ 71, 78 & 88)
Andrews states that Broom’s “overall mismanagement of Tri-Star resulted in significant

personal financial losses to Andrews . . . includ[ing] uncollected payments due Andrews from

Tri-Star for the sale of gaming machines and.other goods, non-payment of a $130,000 loan

Andrews made to Tn'-§tar,_ liquidating Tri-Star- assets (in which Andrews had a substantial
personal interest) at substantially below market value, and by ﬁm’later‘ally and without Andrews’

‘consent or authority paying himself at least $520,000 in salary and distribution thereby

10




diminishing the value of Andrews poten’nal dlstrrbu’mons and Tri-Star’s. ablhty to repay the

_ \,aforementloned obhgatlons (Memo in Opp 4) However charactenzmg an m)ury as

e

“personal” does not make it so. o - I'l

11

mnoa sanauvmm

In Todd v. Zaldo the counterclaim plamhff “characterized the damages aséerseml;

-<

“because Georganne Apparel Company, Inc. and MIV Textile Sales, Tnc. were sinall clqsely h__d.

corporations” and, as Mr. .Zaldo put it, “[m]y corporatmn is totally my money | e €L od&v
: ; = o

. Zaldo, 304 S.C. at 277- 403 S.E.2d at 668 The -Todd court stated that thﬁ‘[mg'e

characterization of damages by Zaldo as personal Vversus corporate does not prove thelr ttue

nature.” Id. -After the Court of Appeals analyzed the categorles of clalmed damages it

14N0J 40 Hy377
Q3

- determined them to be clearly corporate in nature. Id. at 278, 403 S.E.2d at 668. This

‘determination applies equally.to the case at hand since Tri-Star’s assets are corporate assets, not

personal assets.

Andrews counterclarms also allege Tri-Star fa1led to pay a debt owed to Andrews '_ o

(shareholder loan) and/or his company, Drews, Inc. (Gaming Machine financing).! --Trr-Star is

not named as a defendant in this action, which has been pending for more than five yearsg . An

attempt to add Tri-Star as a defendant now would be futile. See Jackson v.-Doe, 342 S.C. 552,
558, 537 S.E.2d 567, 570 (Ct. App. 2000) (Rule 15(c), SCRCP only applies to a substitution:or

change in party, not the addition of a defendant).

' Andrews loaned Tri-Star one hundred thirty fhousand dollars ($130,000) on or before August 3 1,'2005;

(Countercl. § 25) . Tri-Star purchased “Pot-O-Gold” video gaming machines (“Gaming Machines™) and
other goods and services from Drews Distributing, Inc., a South Carolina ‘corporation (“Drews, Inc.”)

owned 100% by Defendant Andrews. Drews, Inc. dlsmbuted by assignment to Andrews all rights to

payments from Tri-Star. (Id. § 26) As of October 31, 2005, Tri-Star owed Andrews the sum of three
million six hundred twenty-six thousand, three hundred ninety-three and 17/1 00ths - dollars
($3,626,393.17) for Gaming Machines and other goods and services sold to Tri-Star, of which one million
one hundred ninety-four thousand three hundred s1xty-two and 83/100ths dollars (31, 194,362.83) is for
the actual unpaid portion of the purchase price (the remaining amounts being accrued and unpaid finance

charges). (Id 127)

11




B. Exceptions to General Rule.

Relymg on excepnons fo the general rule Andrews next argues he should be allowed to )

bring his claims dlrectly because (1) full relief cannot be had through a recovergcby %e
.' corporatmn and (2) shareholders in a closely held corporation need not bring theﬁ”f' cla;s
denvatwely (Merno in Opp. 5-6) None of the allega’nons in the counterclaims prowé(ia ngs
for dev1atmg from South Carolma s general rule that-“(1) the assets of the corporatmn Eélonéto

the corporation’ ‘and not to the stockholders individually, and (2) the hablhty of corporate ofﬁcers

for mlsappropnanon of oorporate property is an asset of the corporation . . . .” Davis, Davis, 300 S.C. at -

288,387 S.E.2d at 678
Andrews conclus1on that he cannot be afforded full relief through:recovery by Tri-Star is

not supported by the factual allegations in the pleading. A motion under Rule 12(b)(6) or Rule

12(0) adn:uts the well pleaded facts in the complaint, but it does not admit the inferences drawn

by the plamtrff from such facts nor does it admit conclus1ons of law Carolina Winds- Owners

. Assn Inc 297 S.C. at 76, 374SE2dat899

Andrews incorrectly relies upon an Arizona case which recogmzed an excep’uon for

closely held corporations. See Johnson v. ‘Gilbert, 621 P.2d 916 (Ariz. Ct. App.1980).- In

Johnson, a contractor and a real property owner formed a corporation to develop property. Id. at

917 Eventually, a disagreement arose and a lawsuit was filed. Id. The Arizona court concluded |

that plamtleS“and defendants “operated more as partmers. than in strict comphance with the-

corporate forrn.” IQ at 918, As Andrews acknowledged, the Johnson exceptton has never been

apphed by our courts. (Memo in. Opp 6)

In Davis v. Hamm the Court of Appeals expressly cited Johnson v. Gilbert and

recogmzed that other _]uI‘lSdICtIOIlS apphed the exception, but the court refused to apply 1t to the

12




case. at hand because the plaintiff was ot a shareholder of the corporation when the complaint
was filed. Davis, 300 S.C. af 288, 387 S.E.2d at 678. Two years latér, the Court of Appeals

again had an oppoﬁumw to adopt this exception for closely held corporations, and-in declining to

do so, the court stated as follows: x 8
:5"' =
As an add1t10nal theory, Zaldo argues he may recover damages persona =3
bécause Georganne Apparel Company, Inc. was a close corporation with o Ll
three stockholders. He seeks to have Georganne Apparel viewed more as :.i -
- partnership than a corporation. See Johnson v. Gilbert, Davis v. Hamm. Th&j?» :_z.f
record does not support application of these principles. Mr. Zaldo did business i+ &2
the corporate form. He testified the business operated as a corporation. HF.E 8

recognized it was owned by the shareholders. This record does not present a
factual scenario sufficient to ignore the corporate nature of Georganne Apparel,

Inc.
. Todd, 304 S.C. at 279, 403 S.E.2d at 668-69 (internal citations omitted).

In the 'years since the Davis and Todd cases, our appellate courts have'consistently

reJected exceptlons to the general rule, even when those cases involved closely held

corporatlons See Babb 303 S.C. at 464, 401 S. E2d at 419-20; Brown v. Stewart, 348 S.C. 33,

51,557 S.E.2d 676, 685 (Ct. App. 2001).

Th1s record does not present a factual scenario sufficient to 1gnore the corporate nature of

Tri=S_tar Inc. As such, this case does not support the application of—the exception for closely held

<

corporatlons :

THEREFORE ITIS ORDERED AND ADJUDGED that the present motion to dismiss is

GRANTED and the claims of Defendant Andrews brought md1v1dually and on behalf of Tri-

) WWM %éw/f’*

- Star, Inc., are dismissed, with preJudJce.-.

/Q/Z// i

Date:

NANYLYY

Y
4
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s '-‘i: STATE OF SOUTH CAROLINA

e : COUN_"__ Y.OF SPARTANBURG

TINTHE COURT OF COMMON PLEAS |+

L T " Civil Aotion No, 2008°CP-42:3397 [ 1
| Que,ntm S Broom JI " e A LTk

S Plamﬁff
VS _
" ORDER DENYING MOTIONSTO - |-

RECONSIDER .

Ten State Street, L.L.‘P.;- Timothy_D. Scra;ntonl, ]
Mark Broadwater, gnd H. Hughes An_dieWs,

Defehdants, '
of which, ‘

Défendant H. Hughes Andrews, Individually and

on behalf of Tri-Star Communications, Inc., as a

Third-party Plaintiff,
vs. |

-Quentin 8. Broom, Jr.,’

aanﬁgmwas
|

: Third-party Defendant.

U6 0iWy |- E3IEI0L

ATINGVIE 240HH
ALRODS

~ This matter comes before the Court by way'of consecutive 1ﬁdtioﬁs tlo-'reoonsider filed by ,
Défe;idant H. Hughes Andrews, Individually agd 01T bt;hfa]f of Tri-StafCOmmunications, Ing.,l as -
4a-Third~15e'uA‘ty..Pla.Lintiff, pﬁrsuant téjRﬁles 59 and 60, SCRCP Speciﬁcéﬂy, Hugﬂcs asks this |
Court to 'r.eoonsider' 1ts Order of November 1, 2011, dismissing all of the claims brought by
-Hughes, indiViduélly and on behalf of Tri-Star Communications, Inb.

A hearing was held on chober 5,2011, to éonsider Broom’é motion to dismiss all of tﬁc
claims. On October 7, 2011, tﬁis Court issued a ‘Fofm 4 and requested submission of a formal
Order ﬁoni"ﬁrSom’s counsel. 'On chober 24, 2011,'atto1neys for Hughes filed é’motio’n to.

. reconsider, before enfry of the Court’s, foﬁnal Order:

D T T T S R SR VO S
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November 11 2011 Hughes ﬁled a. supplemental IllOth_ to Teconmder the formal Orderm

On Decembe1 17 2012 a heanng was held, and afcer car eful conSIderatlon of the reeo1d

m tlns oase the subrmssmns of the partles and arguments of eounsel ﬂllS Court is unable to

d1scove1 any matenal fact or pr1nc1ple of 1aw that e1ther has been ovellooked or dlsregarded and

further fmds no error of laws or. facts not appropmately con51de1ed Accordmgly, this Court

hereby DENIES the motlons pursuant to Rule 59(¢) and 60 b), SCRCP to reconsider this Court’s
Order filed November 1,2011

AND IT IS SO ORDERED.

szo//:;

Spartanburg, South Carolina

y’ﬁ}(norable J. Mark Hayes, II :

Date
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PEK:mbg

STATE OF SOUTH CAROLINA )

) IN THE COMMON PLEAS COURT
COUNTY OF SPARTANBURG .) : : .
Quentin S. Broom,'Jr.,
Plaintiff,
' COMPLAINT

vs. Jury Trial Requested ,7x//
. o C/A No. 2005-CP-42-. 2%

- Ten State Street, L.L.P., ) .
Timothy D. Scrantom, Mark
Broadwater, and H. Hugh
Andrews,

N N Mol Mol el N ot Nt S et e s

'Defendants.

.The Plaintiff, complalnlng of the Defendants hereln,.

'y,
o3

respectfully alleges:

'JURISDICTIONAL AND GENERAL ALLEGATIONS

1. The Plalntlff Quentln S. Broom,.Jr (hereinafter
referred to as “Broom ") is a. 01tlzen and res1dent oﬁ\the County
of Spartanburg, State. of South Carolina. ‘

‘f : jéw The - Defendant ‘Ten State Street, L.L.P. |
(herelnafter referred to as “Ten State Street, ”) is a llmlted
-liability partnershlp organlzed and ex1stlng under the laws of
the State of South Carollna, and at all tlmes mentloned hereln,;
doing bu31ness in Spartanburg County, South Carollna On
information -and belief, Ten State Street is a 1aw_firmywhich
~includes off-shore Iaw and international law ambné its areas of

practice, and owned or controlled by Timothy D. Sorantom.

3. ‘The Defendant, Timothy DmxScfantom( (hereinafter

19




referred to as-“Scrantom,”) is a citizen and resident‘of the
County of Charleston, State of South Carolina, and is licensed to
practice law in the State of South Carolina; "On information and
belief, Scranton is a partner and member of Ten State Street,
L.L.P. |

4. The Defendant, Mark Broadwater, (hereinafter
referred to as “Broadwater,”) is a citizen and resident of the‘
_.County of Charleston, State of South Carollna. on inforwation
..and belief, Broadwater is the bu51ness manager for Ten State
~Street -and in that capac1ty, acts as the general manager of
trust and company services for the firm.

5. The Defendant H. Hugh Andrews, khereinafter
referred to as “Andrews ”) is a c1tlzen and res1dent of the
‘County of Spartanburg, State of South Carolina..

- 6. For“a.numher of years[ hndrews and Broom have heen
,Fﬁhsinessdpartners, primarrly in Tri-Star Communications, Inc.,
(hereafter referred to as “Tr1 Star, ") but ‘also in other
enterprlses, 1nc1ud1ng the ownershlp of wvarious parcels of real
estate and other bu51nesses;.> '

7. in the early Sunmer of 2000, 'Andrews and Broom.
were cons1der1ng a new bus1ness venture, and Andrews 1ns1sted
that Broom consult ‘with Ten State Street a law flrm which
Andrews had been us1ng for certain off- shore financial purposes.

8. Ultlmately, Andrews and Broom decided not to

pursue this buslness,venture.

20




9. In December of 2000, Andrews and Broom decided ho
undertake a,business venture through their compeny,ATri—Star, in
the Dominican Republic. Andrews' and Broom agreed that they would
be equal partners in the venture.

10.. Once again, Andrews insisted that they employ and
retain Ten State Street for the purpose of investing money in
their Dominican-Republictventure through the use of of f-shore
companies. , . .

11. Andrews insisﬁed that both he and Broom each‘
1nd1v1dually contrlbute.Three Hundred Thousand ($3OO 000 00)
Dollars to the Dominican’ Republic venture through off- shore
hentltles recommended, created,.and used by Ten State Streeh.

12. -As part of the:oﬁf-shore planning by'Ten State
'Shreet,ATen State Street either acquired or formed tWo:(é)
| entities known as AKILAH, LID. andVCalum,.LLC for use by Andrevs -
- and - Broom. | o . T - |

13. As a result, both Andrews and . Broom provided Three
Hundred Thousand ($300, 000 00) Dollars each dlrectly to AKILAH
LTD. pursuant to wiring 1nstructlons prov1ded by Ten State ‘Street
for which they each recelved an‘“ordlnary member contract in
AKILAH, LTD.,* a Corporation,in St. Vinoent and.the‘Grenadines.
‘The “ordinary member oontraot” refleohed-the ownership interest
. of Broom end Andrews to be edual.

14. Broom later discovered that his “ordinary member

contract” had been altered while in -the possession of Ten State
)
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Street with Broom’s interest reduced from fifty (50%) per cent to
twenty-five (25%)'per cent.

15. After AndreWS'insisted that Broom use the services
of Ten\State étreet, Broom complained of the amount of the legalh
and management fees charged by Ten State Street. As a result,
Ten State Street provided Broom with alportion of a letter of
engagement with Andrews which authorized the Chargee;for yaribus

-

partners and.employees of Ten State Street.
16."Thereafter,ithere Qere a'nnmber of,substantial fee
increases by Ten ‘State Street withontvprior notice given to
'Broom. o ( |
17. " Broom, Calum, and AKTLAH, LTD. were alspvbilled
tfor_services by Ten State Street for work“perfcrmed uniquely for
~}Andrews.
| 18. Ten State Street also charged management fees and
,other costs apparently ‘connected with the management of the off—
'shore entities whlch Ten State Street had created.
_19; ‘Andrews and Broom, in connection with their Tri-
: Star business venture, each 1nd1v1dually loaned money to Trl-
‘Star. In addltlon,»Drews, Inc., a company owned by BEugh Andrews,
.seld equipment to Tri-Star creating a debt, the amQunt of which
is a matter ef disaqreement_by and hetmeen‘Andrews.and'BrQom.
20. In July of 2004, Broom learned-that-Drews, Inc.
haderitten oﬁf.the debt aliegedly owed to it from Tri-Star on . .

Drews’ 2003 federal tax return.
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L * 21. Broom received no notification of that eveént,
however, he was‘thereafter obligatéd go amend T;i—Star's‘2003 tax
return to reflect the write-off by biews, Inc. as income to Tri-
_St.ar.-‘ |

22. .Bréom»iéﬂiﬁformed'and believes that Ten State
Street advised Andrews conéerning ;hé loan write;off.

| 23. At approximétely the same time, befendant Andrews
was in the p;@cess ofAliquidatingtD:ews, Inc;zin the'faée~of a
judgmeht-in éxcess of §1.6 Million Dollars againsﬁ,itiby IGT.:

. >2§.' Broom ié inforﬁéd andwbelievés that Défendqnt~Ten
.StateVStreetrassisted Anargws’iﬁ the liquidatiqn“df'Drews; Iﬁcl'

:QS.. Thejactioné of Ten State Sfreet and Eté |

membefSYemploYées, Scrantdm-and Broadwater, in}jdiﬁtiyf
repfesenting Andrews,.Broom, énd a variety of other epﬁities in_
which AndreWs wés involved? created a c;nfiict-oftinterest‘which
_.was never waived by_Bfoom aﬁd which'waé detrimenpalféoiBfoom’s
' legai, business, ana personél.affairs.
26. In July;of 2004, Broom_becamé'éoncerned about a
" number of the items mentiqﬁed héreinabove, aqd figst
individuélly, aﬁd then through néw}y*retained ;egél coﬁhsel,
_.attempted tb'dbﬁain‘poésession of his compiete filéé from
-SC:antom,and Ten State Stfeet,-és.well as:all documents.felating
. to Andreﬁs;v |
27. Tﬁe reéuest>both by.Broom and-hié_attérnéys met

with repeated resistance and délast‘
5
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28. Broom was never permitted to secure the files of
Andrews though Ten State Street jointly represented Andrews and

Broom simultaneously.

FOR A FIRST CAUSE OF ACTION

As to Deféhdants Ten State Street and Scrantom

(Negligence in Performance: of Professional Duties)’

--'29. The allegations of the'preoeding-paragraphs are'
inoorporated and referenced as if'stated verbatim hereinf
30.. Broom is iaformed and believes that Teﬁ‘State
Street and‘Scrantom were willful,ﬁWanton;.reckless, grossly~'
negligent, aﬁd negiigent at the times and plaoes hereinabove

mentioned.and failed to exercise due care and caution’as would

“have’ been exerc1sed by a reasonably prudent attorney under the
; olrcumstances then and there prevailing in the following
particularsi

| -a. In changing'the ordinary member agreemenoaof Broom‘
in AKILAH; LTD. without. Broom's authorizatiOh; |

.b;: 'fn changing'the\ordinary member agreement of‘Broom

in AXKILAH, LTD.‘when AndrewsAand Broom_hadmagreed to he equal
‘partners in such vehture;

c. In repeatedly increasing the hourly rate of fees

charged without notice to Broom,

d. In repeatedly increasing the.houIlx_ratﬂ_oharged_____.____r

for the various services and employees of Ten State Street when

Broom had engaged. Ten State Street at lower hourly rates;
©
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e. In representing both Andrews and Broom

simultaneously 'on matters which created a confli;t without niotice
,td Broom;

f. In representing both Andrews and Broomv
sinmltaneoﬁsly‘on matters .which created a copflict withoutl
securinq<a wai&er'f%om Broom;

g!‘ In éhargingvmanagement:fees and costs without
nﬁtice Eo.Broom-and withdqt his prior apprbval}

‘h. -In‘charging:Brooﬁ; Célum,.and AKILAH for services

I'pérformed solely for\Andrews;
i, In}failing to timeiy‘pfqvide Broom’s legal
‘abcuments to him when requested; ] |
-J.. In refusing to provide tﬁé iegal‘documepts of
Andrews when requested-by Broom; ' .
k. .In selffdealing with Broom’s funds éndVChéiging.
: Bfoom,-Calum, and AKILAH excessive fees for services actually

f

'renderéd in such other barticglars as may be ascertaiﬁed througﬂ
'discovery procedures undertgken pursuéﬁt’to South-Caroliﬁa_Rﬁles
-of Civil Procedure. | | '

31. As a direct and proximate result of the willful;
 wantdn, feckless; grossly negligent, and‘negiigent conductxof
_thesé Defendants,.Bréom haé Sﬁffered loss of income, diminution
4of his interést in AKILAH, LTD., loss of 'use of his property,

;f§é§ment of excessive attbrhey’s<fees and.ﬁanagemeﬁt fees,’as well
-as.othér.consequéntial and'reléted damages.

VLo

1
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32. Plaintiff is informed and believes he is entitled
to a jﬁagment for actual damages, plus such punitive damages as
- may be awarded, the costs of this action{ and such other and
further relief as to the Court may.seém just and proper.

| | FOR A S-'ECT‘OND CAUSE OF AC_TION |

4

As_to Defendants Ten State Street and Scrantom

(Breach of Coﬁtract)

33. The Plaintiff-reasserts and realleges each and
every alleéation‘contained in the prebéding baragraphs as.if'they
Qére-set.fqrth herein verbatim. | |

034.' Broom secured‘a’cdntfact for legal services and
certain managemént services for which érooﬁ agreed to compensate
Ten State Street and Scrantom for the prétection of his legél‘
rights, legal.advice, consuitation, and other>1egal and
. management services performed by Ten State Street and Scrantom in
their professional.capacities as a.law firm and.attorney.

:35. Ihplicit in .the contracf by ana Between these -
parties was the cqvenan£ of‘goddjfaith‘and‘fair dealing whichlwas
breached by Ten Staté Street and Scrantom. -

36. As a result of said breach of contract, Broom has.
‘suffered loss ofviﬁcome,,diminution of his interest in AKILAH,
jLTD;, losé of uée of his Dropefty;‘payment of exqessive
attorney's’fees and management fees, as wéll as other
ébnsequential.and related damages.

. 37. Plaintiff is informed and believes he_is'entitled.
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to a judgment for actual damages; plus such punitive damages as
may be awarded, the costs of this action, and such other and
‘further relief as to the Court may seem just and proper.

FOR A THIRD CAUSE OF ACTION

As to'Défendants Ten State Street, Scrantom, and Broadwater
‘*QBreach of'fiducia;x Duty)

38. The Piaintiff réasserts and realleges eacﬁ‘and"
every allegation contained in the preceding paragraphs as if they
.wére:set fofth herein verbatim. .

;o 39.  The Defendants, Ten State_Streeﬁ, Scraﬁtom;aand
Broadwater, at all timesAmentioned»hereinIWereAacting.in a
fiduciafyAcapacity ta Broom;
. 40. The‘Defendants breached theixr fiduCiary dutieé by
.enéagihg in EOnflicting,legal représenﬁation in mgnagément | |
sér&ices_ﬁhich presented a conflict ﬁo Bfoom’s interests.

;41. Alternativély, these Defendants are liable for
conspiracy to breach a fidﬁciéry duty in'that-thése Defendaﬁté‘
'r-wrongﬁully éoﬁspifed to,‘agréed to, and participated in the

breaches alleged herein.

| '42. As a direét andtproximaté result of the breach by
these Défendants of their fiduciary duty, Brbom-has sﬁffered loss
of inbome, diminution‘of hisAintereét in AKILAH(.LTD., 1ossfof-
uéerf his property,-payment of excessive attorney’s fees and

‘management fees, as well as other consequential and related

'~damages.‘"
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43. Plaintiff is informed and believes he is entitled
to a jﬁdgment fer-actual~damages,'p1us such punitive damages as
may:he awarded, the costs of this action, and such other and
further relief as to the Court may seem just and proper.

> _. ' FOR A FOURTH CAUSE OF ACTION

As to. All Defendants

(Common Law Fraud)

44.: The Plaintiff reasserts and realleges each and
'every allegatlon contalned in the precedlng paragraphs as'if they"
- were set forth herein verbatlm

45. The Defendants set upon a coutse of cohduct to
defraud and mislead Plaintiff by making various representations
. outlined.herein to Broom regafdiné his status as a membet of

AKILAH the relatlonshlp by and among the Defendants, and other

1 .related matters .

46. -The'representations méde by the Defendants were
false, ahd the falsity of the samehhas been eoneealed by
" Defendants with fepeated false and fraudulehtlaSsurances'and
promises. |
47. Defendants knew that their\representations to.

Broom were false and made the same to him in a :eckiess disregard .
for whether the same were true or false.
48. Broom was ignorant of the falsity of Defendants’

representations, and Defendants_knew that Broom was ignorant of

‘the falsity of the same.

\0
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49. Broom relied on Defendants’ false and fraudulent
-representations, and Defendants intended/that hevso rely.

56. The representatione made by the Defendants unto
Broom were.material in that these representations were critical
to Broom’s individual and busineés,success and'his actions in
reliance upon thetrepresentations.'

| ~ 51. . Broom rightfully relied on the- Defendants’

representatlons -since Andrews was a bu51ness partner of Broom and
since Broom.employed the'otheriDefendants to protect and preserve.
‘his'business‘interests.' |

”.52. As a direct and proximate;result of the false and
fraudulent mlsrepresentatlons and om1531ons made by Defendants
.unto.the Plalntlff hereln as aforesald Broom has suffered loss
‘of 1ncome, dlmlnutlon of his 1nterest in AKILAH LTD loss of
"“use of hlS property, payment of excessive attorney s fees and
-management fees, as. well as other consequentlal and related L
damages.

53. Plaintiff is informed and believes he is entitledv
to a.ﬁudgment for:aotual-damages, pius such-punitive damages‘as
may be‘auarded,'the costs of this action,,and such other and.k
.‘furtner relief as to the Court may seem just and properé

FOR A FIFTH CAUSE OF ACTION

'As to All Defendants

iConstructive Fraud) = -

: 54.VfThe'§1aintiff reasserts and realleges each and

ey
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every allegatlon contained in the preceding paragraphs as if they
were set forth herein verbatim.

'55. Even if Deféndantsidid not know or appfegiate the
representations -made by them to Plaintiff were false or with an
‘intent to deceive or conceal sucﬁ from the Plaintiff,
nonetheless, Plaintiff asserts Defendants should have'known the
falsity thereof and should have apprec1ated the affect of the
:concealment thereof in 11ght of the conf1dent1a1 and/or f1duc1ary
relatlonshlp enjoyed by each with ‘the Plaintlff blnd;ng,them to
fact in gqod'faith and'with due.regard for the best~intarests of
_the Plaintiff. | ‘

"56. The actions.of the befendants in conveying
representations to Plaintiff.set forth above constitute
cbnstrugtive fraud{for which Plaintiff Broom has sﬁfferéd.ioss'of
-income, diminution'of his interest in.AKILAH,‘LTD;, loss-Qf'USe'
- of his property, pa?ment of~excessi#e.attorney's'feés<and .

- management fees, as well as other canequential andtfelated
‘damages.

57. Plaiaﬁiff is infqrmedAand’believes he‘is entitled 
to a judgment for actﬁal damagés,_plus—such pﬁnitive.damages as
‘may.ba awafded;'the costs of this action, and such char and

further relief as to the Court may seem just and proper.

FOR A SIXTH. CAUSE OF ACTION

*As to All Defendants

(Negligent Misrepresentation)
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58. fhe-Plaintiff'reasserts'and realleges each and
every éllegation éontained in the preCeding'paragraphs as if they
were set forth herein verbatiﬁ: |

39. . The Defendants made and participated in the making
of representations of fact to Broom 5y meéhs_of %arious
documents, reports, and statements:as alleged in the Complaint.

60. The Defendants had a pecuniary inperest in making
these false representatiqnsA;o-Broom és.hereinaboye«described.;A

61. The“befendants owed Btoom-a3duty pf exercisihg due -
care to,insureAthe stapeménts andArépresentatiéns made weré
"truthfu; and accurate. ) |

- 62. In makiﬁg thesé reéresentatiohs,aDefendénts.
misrepresented‘or omitted to state material'factsinecessary in
- order to.make statemenﬁs;_in light of the,pircumstanceé ﬁndef
which they.wefe made, notiﬁisleading;

. 63: In making these fépreSentatiQns, ﬁefendén;s
misrepresenteqvor.omitted statiﬁg-material facts necessary.for
Bfoom to make informed decisions. R

64. It was reasonébly‘foreséeable to Defendants that
Brbom would rely én'such,stafements.

65. 'Among the direct aﬁd proximate cauées of the
rebresen;ations and omiésions to state matefialAfécts were the
negiigencé,a#d carelessness of the Defendants and the absence,6f
any‘reééonable basis for belief in the truth of such statements.

. 66. At the time the misrepresentations and omissions
\5
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were made, Broom was ignorant of their falsity and believed'them'
- to be true, and reliance on the misrepresentations and~the
reliance of the knowledge and expertise of the Defendants, Broom
'was.induced to act where he may not otherwisé have acted. -
67. As a proximate result of Defendants’ negligent
fmisrepresentations, Broom has suffered'loss of income, diminution
of his interest in_AKILAH, LTD,, loss Of use:of his property,
payment,of”excessive attorney’s fees and management.fees,'as well
' as other conseqnential and related'damages.
“ i68.‘-Plaintiff"isuinformed and believes'he is entitled'
to a Judgment for actual damages, plus such punitive damages as
may be awarded the costs of this action, and such other and

‘.further,relief.as'to.the Court may seem just and proper.

FOR A SEVENTH CAUSE OF ACTION

As to All Defendants

(Civil Conspiracy) ‘-

69. 'The Piaintiff reasserts and reaileges'each-and .
'every allegation contained in the. preceding paragraphs as if they
. were set forth herein verbatim

70. Broom is informed and believes that the Defendants
oombined'and conspired to disseminate false and misleading
'1nformatlon, to ﬁisappropriate Broom’s assets w1thout his
Aknowledge and consent, and to otherwise injure and damage Broom.

71. Said Defendants’ conduct was wrongful and iileéal

and caused Broom injuries and damages including, but not limited

14
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to, loss of income, diminution of his interest in AXILAH, LTD.,

loss of use of his property, payment of excessive attorney’s fees

and managehent fees, as well as other conséquéntiai and related
démages.

72. Plaintiff is informed and believes he is entitléd
to a judgment for actual damages, plus such punitive damages as
may be awarded, the costs of this action, énd such other’ and
-further relief as to»the'Court ma& séem‘just and proper.

FOR AN EIGHTH CAUSE OF ACTION

As to Ten State Street, Scrantom, and Broadwater

(Violation of S§.C. Unfair Trade Practices Act,

Section 39-5-10, et.seqg.)

73. The Plaintiff réaéserts-and realleges each and -
every‘allegationAcontained in the pfecéding paragraphs as if they
were set forth herein verbatim.

74. The.Piaintiff is informed and'believes.that the.:
actions of the Defendants Ten State Street,_écranﬁom,.and _
Broadwater constitute trade within'the meaning of Souph Carolina
Code 39-5-20(a).

75. The Plaintiff is informed and belieVes\that ﬁhe
conduct‘of the Defendants in misrepﬁesenting toAthe Plaintiff and
misleading him, as mére specifically éet forth above, constitutes
unfair and déceptive acts in willfﬁl Qiolation.of'thé South '

Carolina Unfair Trade Practices Act, Section 39-5-10, et.seq.

76. The actions of these Defendants impacted upon the

\5
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..public interest of the ﬁeople of the State of.South Carolina and

. were capable of repetition.

77. As a direct and pfoximate result of the unfair and
~ deceptive trade practices committed by these Defendants, Broom
has sufferéd loss of income,Adiminution of hié interest in -
AKILAH, LTD., loss of use of his property, payment of excessive
attorney’s fees and management fees, as well as other
_ccnsequéntial”and reiated‘damages, . .

78. As a direct and proximate result, the Plaintiff is

informed and believes that he is entitled to actual'damages to be

.trebled for the willful violations committed and an award of

freasonable'attbrney's fees. |
WHEREFORE, Piaigtiff prays'fbr_judgmenf of this Court

3 declariﬁg: ' | | ’ :

a. Void and unenforceable all fee contracts with Ten

State Street and/or Scrantom-and restitution of all fees received -

by either under subh.agreements;' ,
b. Restitution of all fees péid to Ten Staté,St;eet,
Sépéntom, and Broadwatef; . |
c. Actual and punitive damages and costs;
d. Prejudgment infereét at the highest rate allowed -
by iéw onimonies lost; |
e. Treble démages‘ana reasonable attorney’s fees;
f.- SuchAotﬁer and fugther relief as to fﬁe Coqrt may

' seem-appropriaté under»the circumstances.
\o
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' September 15, 2005

/e
Patrick E. Knie
S.C. Bar No. 3564
P.O. Box 5159
250 Magnolia Street
Spartanburg, S.C. 29304 _
‘Telephone No. (864) 582-5118
Telefax No. (864) 585-1615

James R. Gilreath

S.C. Bar No. 2133 ‘

THE GILREATH LAW FIRM, P.A.
110 Lavinia Avenue

Post Office Box 2147

. Greenville, South Carolina 29602
‘Telephone (864) 242-4727 -
Telefax (864) 232-4395

ATTORNEYS FOR PLAINTIFF

Spartanburg, South Carolina o S : ,
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STATE OF SOUTH CAROLINA ) ' :
‘ )  INTHE COURT OF COMMON PLEAS
) ‘

" COUNTY OF SPARTANBURG
Quentin S. Broom, Jr., )
) C.A. No.: 05-CP-42-2875
Plaintiffs, )
. ) .
V. ) DEFENDANT H. HUGH ANDREWS
L - ) ANSWER TO PLAINTIFF’S
Ten State Street, L.L.P. ) COMPLAINT -
Timothy D. Scrantom, Mark Broadwater, ). - 8 3
and H. Hughes Andrews ) = fi-j
| ) & =
Defendants : ) iy
- - . e ;; :_?_J ey
TO: PATRICK E. KNIE AND JAMES  R. GILREATH ATTORNEYS R OR =
. .l -

PLAINTIFF. _
By and through their undersigned counsel, Defendant H. Hughes Andrews (hereinafter

: “Dcfendant Andrews”) answering-Plaintiffs -Complaint, allege and 'will show unto the Court the

following:
For A First Defense
. (By Way of a General Denial)
| 1, Al a]legatmns of Plaintiff’s Complamt not admitted, quahﬁed or explamed are
expressly denied. |
2. As to Paragraphs 1 through 4 of P\laint.ift‘ls Cdrnplaint, Defendant Anrlrews is

, ,'Without sufficient information to admit or to deny the allegation as stated, and therefore demands

strict proof thereof.
3. As to Paragraph 5 of Plaintiff’s Complaint, Defendant Andrews admits the

-aliegaﬁon stated therein to be true, to the best of his knowledge.
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4. As_to Paragraphs 6 through 17 of Plaintiff’s Complamt Defendant Andrews
denies the allegatlons as stated therem and demands stnct proof thereof.

5. ~ As to Paragraph 18 of Plaintiff’s Complaint, Defendant Andrews is without
_sufficient information to admit or to deny the allegation as stated’,‘and therefore demands strict
proof thereof. |

6 As to Paragraph 19 -of Plaintif’s Complaint, Defendant Andrews denies the
allegations as’stated therein, and demands strict proof thereof.

7. As to Paragraph 20 of Plaintiff’s Complaint, Defendant Andrews is without
sufficient information to admit or to deny the a]legatron as stated and therefore demands strict- |
proof thereof ‘

8. As to Paragraphs 21 through 24 of Pla‘:intiff s Complaint, Defendant Andrews
denies the allegations as stated therein, and demands strict proof thereof |

9. As to Pa.ragraphs 25 through 27 of Plamtlff’ s Complaint, Defendant Andrews is
~without snfﬁcient information to admit or to deny the allegation as stated, and therefore demands
strict proof thereof. | ‘ |

10. As to Paragraphs 28 through 32 of Plaintiff’s Cornplamt, Defendant Andrews '
demes the alleffanons as ‘stated therein, and demands strict proof thereof. |

11 As to Paragraph 34 of Plaintiff's Complaint, Defendant Andrews is without
| sufficient information to admit or to deny the allegation as stated, and therefore demands strict
- proof thereof.

12. . As to Paragraph 35 of Plaintiffs Complamt, Defendant Andrews admits the

allegation stated therein to be true, to the best of his knowledge.
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13. As to Paragraphs 36 through 38 of Plaintif’s Complaint, Defendant Andrews

denies the aﬂegaﬁons as stated therein, and demands strict proof thereof.

14. As to Paragraph 39 of 'Plaintist..Complaint,-Defendant Andrews is without

sufficient information to -admit or to deny the allegation as stated, and therefore demands strict

proof thereof.

15. As to Paragraphs 40 through 78 of Plaintiff’s Complaint, Defendant Andrews

denies the allegations as stated therein,‘ and demands strict proof thereof.

4 _ For A Second Defense . )
(Failure To State A Claim Upon Which Relief May Be Granted)

-16. Defendant Andrews realleges each above paragraph, to the extent not mcons1stent

herew1th asif set forth fully hereunder

17. Plamtlff’s Complamt does not set forth sufficient facts and/or the requisite legal

elements for the clmms sought therein such that Pla.rntrﬁ fails to adequately state a claim upon

Wthh relief may be given agamst this Defendant.

!l{‘}!'
| AON 2007

1o
I LAY

: Respectfully Submitted, =3

Rodney F. Pﬂlsbury (3C Bar #1306’7)T
512 Pettigru Street
“Greenville, SC 29601
‘Phone: (864) 271-351%
Fax: (864)271-3590
Email: rpillsbury@pillsburylawfirm.com
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Stodghill Law Firm Chartered

Ll Gelshdll o 217
'Curtissmdghm(;s.c. Bar §/6458)
PO Box 2431
Greenville, SC 29602-2431
300 East McBee Avenue, Suite 300

- Greenville, SC 29601-2899

_ " Phone 864.271.0966
- Fax 864.770.6167
curt@stodghill-law.com
ATTORNEY FOR PLAINTIFFS
November 9, 2005
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STATE OF SOUTH CAROLINA ) :
: B ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) Civil Action No.: 05-CP-42-4875
Quentin S. Broom, Ir. )
)
Plaintiff, - )
o ) |
Vs, ) ANSWER TO THE COMPLAINT AND
, , - ) - DEMAND FOR JURY TRIAL
Ten State Street, L.L. P., Timothy )
D. Scrantom, Mark Broadwater, ) :
and E. Hugh Andrews, ) - b U_)
‘ ‘ - )
Defendants. )
)

The Defendants Ten State Street, L.L.P., Timothy D. Scrantém and  Mark

Broadwater, answering the Complaint herein, allege:

F OR A DEFENSE TO THE JURISDICTIONAL AND GENERAL ALLEGATIONS:"

1. That fhey deny each and every»“allégatiqn of the Complaint not hereinafter
specifically admitted.. - | |

2. That on information and belief they admit the allegations of paragrapﬁ 1 of
the Complaint.” | | -

3. -‘ 'T'hat w1th respect to paragraph 2 of the Complaint, they admit oﬁly ﬁhp.t
Ten State S&eet, L.L.P. is a limited liability partnership ofganized and existing under the

law of the State of South Carolina with its pn'ncipal place of business and offices in

Charleston, South Carohna that they further adrmt that Ten State Street, L.LP. is

engaged in the practlce of law including matters related to and/or mvolvmg international

law; and that they further admit that Timothy D. Scrantom is a partner in Ten State Street;

L.L.P., but they deny the remaining allegations of this paragraph of the Complaint.
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4. That they admit the allegations of the first sentence of paragraph 3 of the

" Complaint; that with respect to the second sentence of paragraph 3 of the Complaint, they
admit oﬁly that Defendant Scrantom is a partner in Ten' State Street, L.L.P.; and that they
deny the remaining allegations of this paragraph éf the Complaint.
5 That they admit the allegations ofparagraph 4 of the Complaint.
6. | That on information and belief they admit the allegations of paragr‘aiah_ 5of

the Complaint.

7. That they lack sufficient knowle'dge‘-and information to form a belief as to” - .-

the allegations of paragraph 6 of the Complaint, and therefore, they deny ihdse '

_ allegations.

8. - That with respect to paragraph 7 of the Complaint, they admit only thatin -

the year of 2000, Defendant Andrews sought the legal services Qf Ten' Sitate, Street,

L.L.P., a firm that he had previously engaged and Andrews recommended the services of -

. Ten State Sfreet, L.L.P. for a venture that AndreWs cdﬁtemplated with Broom; and that
fhcy deny the remaining allegations of this paragraph of the Complaint. -
9. That on information and belief, they admiit the allegations of paragraph 8

of the Comﬁlaint.

10. That vﬁth respect to paragraph 9 of the Complaint, they admit on

information and belief only that in late December 2000, Defendant Andrews and Plaintiff -
Broom decided to undertake a business venture in the Dominican Republic, but that to

their lmowled'gé the venturce was not through Tri-Star; that they lack sufficient knowledge -

and information to form a belief as to the allegations of the second sentence of paragfaph




9 of the Complaint, and the;éfore, they deny those allegétions; and that théy deny the
remaining allegations of this paragraph of the Compl@t.

11.  That with respect to paragraph 10 of the Complaint, they admit on
information and belief only tha;c Defendant Andrews. and Plainﬁff Broom sought
additional legal services from Ten State Street, L.L.P. for a business venture in the
'Domirﬁcar’; Républic and Defendant Andrews introduced Plaintiff Broom to off-shore
entities previously createo.l- for\ Defendant Andrews; and that they deny the remaining
allegations of this paragraph of the Complaint.

12.  That with re'spéct to Apa.rag'raphs' 11 and 12 of the Complaint, they admit
only that Ten State Street, L.L.P. oversaw the creation of AKILAH, _Ltd. and Calum, -
LLC, which were formed speciﬁcally and exclusively for >Defendant Andrews in 2000
"prior- to their ‘having any Qontact with Plaintiff; and that they lack sufficient kﬁowledge
and infonﬁation to form a belief as to the remaining allegations of paragraphs 11 and 12
of the Complaint, and therefore, they deny those 'allegations. ‘

13.  That on ihformation‘ and belief they admit the allégations of paragraph 13
of the Cbmplajnt; but that on information and belief Defendant Andrews subsequentﬂlyl ‘
transferred an additional Six Hundred Thousand ($600,000) dir.ectly to AKILAH, Ltd. in
May 2001. |

14.  That the& deny the allegations of paragraph 14 of the Complaint.

15.  That with réspect 'to paragraph 15 of the Complaint, they deny that Ten
State Street charged any manageﬁlent fees; that they admit that Ten State Street provided
certain information about legal fees to plaintiff Broom; and that they deny the remaining

allegations of this paragraph of thée Complaint.
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16.  That with respect to paragraph '1'6 of the Complaint, they deny that -Ten

State Street ever represented Plaintiff Broom in an individual capa01ty and therefore had

1o obhgatlon to notify Plaintiff Broom of changes in Ten State Street fees; that they

admit that there was an increase in 1ega1 fees by Ten State Street, and that they deny the

remaining allegetions of this paragraph of the Complaint. -
17.  That with respect to paragraph 17 of the Compiaint, they deny that Ten
State Street ever represented Plaintiff Broom in an ihdividual capacity and therefore deny
that they billed Plaintiff Broom for work perfermed uniquely for Defendent Andrews;
that they admit that Calum, LLC was inadvertently billed for Worh performed uniqueiy

for Defendant Andrews, but that a billing credit in the afnount of Four Thousand Seventy

Eight Dollars and- Fifty Cents ($4,078.50) was issued by Ten State Street, LLP on March :

27,2003 to correct this erroneous billing.

18, That they deny the e‘lle‘é‘ations of pareghaph 18 of the Complaint.

19. - That they lack sufﬁeient knowledge and information to form a belief as to
the allegations of paragraphs 19, 20 and 21 of the Coniplaint, and therefore, they deny the
allegatiens of those paragraphs of the Complaint.

20.  That they deny the allegations of paragraph 22 of the Complaint, |

21, That they lack- sufficient knowledge and information to form a behef s 1o
the allegations of paragraph 23 of the Compleint, and therefore, they deny the allegations

of this paragraph of the Complaint.

22, That they deny the allegation of paragraph 24 of the Complaint and further -

assert that there was not a liquidation of Drews, Inc.
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23, That with reSpéct to paragraph 25 of the Complaint, they deny that Ten
State Street ever represented Plaintiff Broom in an individual capacity and therefore they

deny that there was any conflict of interest for Ten State Street and its

members/employees in the representation alleged; Vtha,t they further allege that if there

was a conflict, which is denied, there was a knowing and informed waiver of the conflict,
and that they deny the remaining allegations of this paragraph of the Complaint.
24.  That with respect to paragraphs 26 and 27 of the Complaint, they admit

only that on or abdut July 2004, Plaintiff Broom sought certain documents and Ten State

Street provided him with the documents to which he was entitled based on their seeking -

independent legal advice from a reco gnizeﬁ authority; and that they deny the remaining
allegations of these paragréphs of the Complaint. |
25; That with re_sped to paragraph 28 of ;che Complaint, they admit that they
did not give Broom. the files ﬁf Andrews; that they dgny that they represented Andrews
and Broom simultaneously; and that they deny the fémaining allegations of this
paragraph of the Complaint. | |
- 26, That they deny thé_ remaining allegations of the Jurisdictional and General
Allegations péragraphs of the Complaint.

* FOR A FIRST DEFENSE TO THE FIRST CAUSE OF ACTION:

27.  That they deény éach and every allegation of the First Cause of Action not
heréinafcer specifically admitted.

28. That with respect to paragraph 29 of the Complaint, they reallege and

incorporate by reference the allegations of paragraphs 1 through 26 of this Answer as if

those allegations were set forth in their enﬁrety herein.
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29, That' they deny the allegatione of paragraph 30 of the Cornplaint including
all of its subparagraphs. |
30.. That they deny the allegations of paragraphs 31 and 32 of the Complaint.
31.  That they deny tlie remaining allegations of the First Cause of Action of
the Complaint. " o |

FOR A FIRST DEFENSE TO THE SECOND CAUSE OF ACTION:

32, That rhey deny each and every allegation of the Second Cause of ActionA
~not hereinaﬁer speeiﬁcally admitted.

' 33l That ‘with respect to paragraph 33 of the Complaint, they reallege and
incorporate by reference the allegations of paragraphs 1 through 29 of this Answer as if
.'those- allega'tions were set forth in their éntirety herein.

| 34. . That with respect to paragraph 34 of the Complaint, the? deny that,th'ere,.

was any contract for legal seri/iees and in,anagernent ser;fiees or 'an attorney client
relationship between these defendants and Plaintiff Broom and therefore they deny 'the
: allegations o'f this paragraph of the Complaint.

35. That with respect to paragraph 35 (%f the Complaint, they deny that there
was any contract for legal services and management services between theee defendants -
and Broom and therefore there is and was no contract upon which a bad faith action could :
be based; and that they ".deny the remaining allegations of this paragraph of the
Complaint.

_ 36. " That they deny the. allegations of paragraphs 36 and 37 of tlie Complaint.

| 37.  That they deny the remaining allegations of the Second Cause of Aotion of

the Complaint. , : , .
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FOR A FIRST DEFENSE TO THE THIRD CAUSE OF ACTION:

38. That they deﬁy each and every allegation'of the Third Cause of Action not
hereinafter specifically admitted. ‘

39. That with respect to paragraph 38 of the Complaint, they reallege and.
" incorporate by reference the allegations of paragraphs 1 through 35 of fhis Answer as if
: tl;ose allegations were set forth in-their éntirety‘ herein. |

-'-'40. ‘That with respect to paragtaph 39. of the Comﬁlaint, they deny that
Plaintiff Broom was a client of Ten State Street or its lawsfers; that they deny that they ’
had a ﬁduciary relationship with Broom; and that they deny the remaining allegations of
the C;)mﬁlajnt. K | ’

41, That they deny the allegatidns of paragraphs 40, 41, 42 and 43 of the
Comﬁlaint, .

42.  That they deny the remaining aliegations of the Third Cause of Action of

the Complaint. -

FOR A FIRST DEFENSE TO THE FQURTH CAUSE OF ACTION:

43, That they deny each %md every ailegation of the Fourth Cause of Action

not hereinafter Sp—eciﬁcally admitted.

44..l ~That with respect to paragrélph 44 of the Complaint, they reallege and
incorpiﬁate by reference the \allegations of paragraphs 1 through 40 of this Answer as if
those alI'egations were set forth in their entirety herein.

| 45.  That they deny fhé allegations of paragraphs 453, 46, 47, 48, 49, 50, 51, 52,

‘and 53 of the Complaint.
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46. That they deny the remaining allegations of the Fourth Cause of Action of

the Complaint.

FOR A FIRST DEFENSE TO THE FIFTH CAUSE Of‘ ACTION:

 47.  That they deny each and evefy(al_legatjon of the Fifth Cause of Action not
hereinaﬁér specifically admitted. | | |
48.  That with respect to paragraph 54 of the Complairit, they reallege and
incorporate by reference tﬁe allegations of pé._ragraphs 1 through 46 of this Answer as if
those allegatioﬁs were set forth in their entirety herein. | 7 ,
49, Thgt‘- .they deny the allegations of paragraphs. 55, 56 and 57 of the
Complaint. | |
'50.  That they deny the remaining allegations-of the Fifth Cause of Action. . "

FOR A FfRST DEFENSE TO THE SIXTH CAUSE OF ACTION:

!

51.  That they deny each and every allegation of the Sixth Cause of Actiog nof
hereinafter specifically admitted. | | |
52 ,v That with reépect to paragraph 58 of the C011;p1aint, they réallege and"
incorporate by reference the‘alle'gations of paragraphs 1 through 50 of this "Ansv;/er as if -
ﬂ1ose allegations were set forth in their entirety herein, | ‘
53. - That >wA1'th reéspect to paragraph 59 of the Complaint, these Defen’dants -
" admit c;nly that some of them had conversations with Plaintiff Bréofn ;Lnd/or gave'hjm'
certain infofmation, but they deny the remaining allegations of thié paragraph of the-
qunplaint. : ‘
54, | That they deny the allegations of paragfraphs 60, 61, 62, 63, 64, 65, 66,V67

and 68 of the Complaint.
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55.  That they deny the remaining allegations of the Sixth Cause of Action of

.the Complaint.

FOR A FIRST DEFENSE TO THE SEVENTH CAUSE OF ACTION:

56. ‘That they deny each and every alliégation— of the Seventh Cause of Action
not hereinafter specifically admitted.

57, That with réspecf to i)aragraph 69 of the Complaint, they reallege and

incorporate by reference the allégations of paragraphs 1 through 55 of this Answer as if |

those allegations were set forth in their entirety herein.
58.  That they deny the ailega;tions of paragraphs 70, 71 and 72 of the
Complaint. i
"59,  That they deny the remaining allegations of the Seventh Cause of Action

of the Cdmplaint. ‘

- FOR A FIRST DEFENSE TO THE EIGHTH CAUSE OF ACTION:
60. "fhat they deny eaph and every allegatioﬁ of the Eighth Céuse of Action
~ not herein'aﬁef specifically adrrilitted. | |
61.  That Wﬁh. respect to paragraph 73 of the Complaint, they feallege and
incorpo;'até by‘ reference the allegations‘of-paragraphs } through 59 of this Answer as if
those ‘allegations were set forth in their entirety herein.
62.  That they deny the ailégations of para;g;raphs-74, 75,.76, 77 and 78 of the

Complaint.

63.  That they deny the remaining allegations of the Eighth Cause of Action as

well as the remaining allegations of the Complaint.
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- FOR A SECOND DEFENSE: |
64.  That the 4'Corrﬁ1plaint fails to state facts sufficient to constitute a cause of |
acﬁon(s) since .iﬁter. alia there are r;o allegations that would support a claim for
disgorgement or restitutibn of leéﬂ fees or a claim for prejudgment interest; that there is no
basis to recover for civil qonspiracy singe 3 party cannot recover damages fof an alleged
- particular act and at the same time seek to recover for civil conspiracy to commit the séme
| aHeged act; that these parties are exemptifrom the provisibns of the Unfair Trade Practices

Act‘; that Defendants Scrantom and Broadwater were at all times acting as agents for a

disclosed principal, Ten Sfate Street, L.L.P., and agents for a disploséd principal can not be

. \
liable for breach of contract; that Defendants Scrantom and Broadwater were merely acting

as agents for a disclosed principal, and as such they aré not parties to the contract in their
individual capacities, and the duty of good faith m the performance of obligations based on
or arising from a contract does not éxtend to persons whé are not a partiés to the contracf;
énd that punitive damage's‘may not be recovered under the causes for alleéed Breach of
~ contract, négli gent misrepresentation' and breach of fiduciary duty.

FOR A THIRD DEFENSE;:

65.  That any damages sustained by the Plaintiff as set forth in thé Comﬁlaint
were due to- and proxﬁnately caused by the negligence, recldeséness, willfulness and
wantonness of the Plaintiff WhiCh acts combined, concurred, and contributed with any
negligence, recklessness, willfulness and Wantonness on the part of these Defendénts, whiéh
is spéciﬁcally denied, and without which the same would not have oocurred, and these

Defendants would ask that the Court compare the negligence of the Plaihti,ff with that of

10
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these Defendants, if any, and if it is determined that the Plaintiff's negligence was greater
tﬁan the negligence of these Defendants, whiéh negligéncé is specifically denied, then
Plaintiff should be totally barred from recovery, and if it is détermjned that the Plajntiffs
negligence is equal to .or less than the negligence of these Defendants, then the amount of
recovery awlzaﬂable to the‘Pl;aintiff should be reduced by the fercentage of the Plaintiff's own
negligence, recldessness, willfulness and wantonness. |

FOR A FOURTH DEFENSE: .

- 66.  That Defen_dants Scrantom and Broadwater were at all times acting as agents ‘
for a disclosed principal, Ten State Street, and agents for a disclosed principal can not be
liable for breach of contract.

. FOR A FIFTH DEFENSE:

67. That befendants Sqrantém and Broadwater were-merely acting as agents for

a disclosed principal, énd as such they were not parties to any céntract(s) in their individual
capacities, and the dufy of good faith in the performancerf obligations based on or arising .

from a contract does ﬁot extend to persons who are not a party to the’ contract, aﬁd therefore,
| they can not be liable for bad faith. _ |

. )
FOR A SIXTH DEFENSE:

68. . That there was no justifiable reliance on ény alleged statement or actions of

these defendants.

FOR A SEVENTH DEFENSE:
69.  That these defendants are exempt from.the South Carolina Unfair Trade
Practices Act since inter alia the conduct of these defendants are governed by the South

Carolina Supreme Court and by reguliatory and/or governmental authority and by reason -
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of which these defendants ‘can not be liable under the South Carolina Unfair Trade

Practices Act.'

"~ FOR AN EIGHTH DEFENSE: -

70.  That the alleged acts of these Defendants involve a transaction between

private parties and do not impact on the public and the Unfair Trade Practices Act can not be -

~used to redress a grievanée between private citizens, by reason-of which the plaintiff may

not recover of these defendants under the Unfair Trade Practices Act.

FOR A NINTH DEFENSE:

71.  That the claim against these Defendants for punitive daméges is barred as -

a matter of law because an assessment or award of punitive damages would violate the
constitutional rights of these Defendants including those rights under the due pfocess
clause of the Fifth Amendment as applied to- the states through the Fourteenth

Amendment to the United States Constitution; those rights under the Eighth Amendment,

which prohibits ‘excessive fines, as applied to the states through the Fourteenth

~ Amendment; those rights under the Sixth Amendment as made applicable to the states

through the Fourteéﬁth‘Amendment; and, those rights under thq relevant provisions of the

South Carolina Constitution, including but not limited to, Article I, Section 3; all of -

which are asserted as bars to recovery of punitive damages against these Defendants.

FOR A SECOND DEFENSE TO THE CLAIM FOR PUNITIVE DAMAGES
AND THE CLAIM FOR TREBLE DAMAGES:

72.  That these Defendants can not be liable for punitive damages and also for
. treble damages under the Unfair Trade Practices Act since such recovery would be a

-double recovery and would be in violation of the constitutional rights of these defendants
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for the reason infer alia that such an award and assessment of damages would constitute .

excessii/e fines against these defendants.
WHEREFORE, having fully answered the Complaint herein these Defendants

" demand that the same be dismissed and that they seek such other and further relief as may

be just and proper. | ) /
AT
R. Davis Howsér

of HOWSER, NEWMAN & BESLEY, LLC
- 1508 Washington Street

Post Office Box 12009

Columbia, South Carolina 29211

(803) 758-6000 ' "

Attorneys for Defendants Ten State Street,

L.L.P., Timothy D. Scrantom and Mark

Broadwater

November / g 2005

The Defendants demand a trial by jury of the issues raised by the pleadings.
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG |
| Qnentin S. Broom, I,

Plaintiff,

V.

Ten State Street, L.L.P., Timothy D.
Scrantom, Mark Broadwater and H.

Hughes Andrews,

Defendants,

)
)
)
)
)
)
)
).
)
)
)
)

IN THE COURT OF COMMON PLEAS

C.A. No.: 05-CP-42-2875

MOTION TO AMEND DEFENDANT
H. HUGHES ANDREWS ANSWER

T peng
~ . i

!n;ﬁuvw

(‘

Pursuant to Rulc 15 of the South Carolina Rulcs of Civil Procedurc Dafendant

Hughcs Andrews moves to amend hIS answer to assert counterclaims arising out the-'saric.
transactions and occurrences at 1ssue in Plamtlffs complaint. The proposed amended answer
and counterclmms of Defendant H. Hugh, Andrews is attached hereto and incorporated herein. ‘
Defendant Andrews files this motion to ensure that all counterclaims avai]able'lmder the sd:ne
facts alleged in Plamuﬁ“s ongmal complaint- are properly before the Court. - The grantmg of

Defendant Andrews’ motion wﬂl not hmder or de[ay the trial of this case because all causes of

action are based upon the same facts and circumstances alleged in Plaintiff’s original complaint.

Pursuant to ‘Rnle 11 of the South Carolina Rules of Civil Procedure, Defendant Andrews .

has consulted with counsel for the Plaintiff about the subject matter of this motion prior to filing

the same and as of this writing has been unable 1o obtain his consent for the granting of the relief

' requested herein.
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May 23, 2006

Respectfully submitted,

D (Ui,

Rodney F. Pillsbury (SC Bar/No.: 13067)

"Pillsbury Law Firm, P.C.

512 Pettigru Street
Greenville, SC 29662
Phone: (864) 271-3511
Fax: (864)271-35%0

Emazil: millsb illsburylawfirm.com

www.pillsburylawfirm.com
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. Inc as a Third-party Plaintiff,

STATE OF SOUTH CAROLINA ) .
| ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) | '

Quentm S. Broom, Jr., )
) C.A. No.: 05-CP-42-2875
Plamtxﬁ‘ ) , '
)
V. )  AMENDED ANSWER AND
) COUNTERCLAIMS OF DEFENDANT
Ten State Street, L.L.P. ) H. HUGHES ANDREWS
Timothy D. Scrantom, Mark-Broadwater, ) :
and H. Hughes Andrews, . )
)
Defendants )
)
of wh1ch, )
)

Defendant H. Hughes Andrews, Individually )

and on behalf of Tri-Star Communications, )
\Z

| Quentm S. Broom, Jr.,

Thlrd-party Defendant.

. 5

TO: PATRICK E. KNIE AND JAMES R. GILREATH, ATTORNEYS FOR
PLAINTIFF AND THIRD-PARTY DEFENDANT QUENTIN S. BROOM, JR.

By and: through their unders1gned counsel Defendant H. Hughes Andrews (heremaﬁer ,
“Defendant Andrews”) a.nswenng Plaintiff’s Complamt, and bnngs thlS action on md1v1dually
" and on behalf of the Third-Party Plaintiff,‘Tri-StaI‘Communications,lnc. (“Third-party Plaintiff

Tri-Star”), allege and will show unto the Court the following:

-1-
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For A First Defense
(By Way of a General Denial)

1. All allegations of PlaintiffsComplaint not admitted, qualified or explained are
expressly denied. ‘

2. As to Paragraph_s 1 through 4 of Plaintiff’s Cornplaint, Defendant Andrews is-
without sufﬁcient inforrnation to~ad1nit or to deny the allegation as stated, and therefore demands
strict proof thereoﬁ § . | »

3. As to Paragraph 5 of Plaintiff's Complaint, Defendant Andrews admits the"

allegation stated therein to be true, to the best of his knowledge.

4. Asto Paragraph 6 Defendant Andrews denies that he has been a business partner
- of Broom.
5. As to other assertions in Paragraphs 6 through 17 ‘of Plaintiffs "Complaint,

" Defendant Andrews denies the allegatlons as stated therem and demands strict proof thereof.

6. As to Paragraph 18 of Plaintiff’s Complamt Defendant Andrews is wrthout
sufﬁc1ent information to admit or to deny the allegation as stated and therefore démands strict
proof thereof. , | ,

7. As to Paragrati)h 19 of Pla.intiff s Complaint, Defendant Andrews' admits the '

* allegations set forth therein, with the exeeptiqn that Drew’s Distributing, Inc sold the equipment
td Tri-Star and the obligations of Tri-Star to Drew’s Distributing Inc. were assigned to
Defendant And:ewe, of which Plaintiff received due notice.

8. As to P,aragraph' 20 of Plaintiff’s Comﬁlaint, Defendant Andrews is without

sufficient informatioh to admit or to ’deny the allegation as stated, and therefore demands strict

proof thereof.

2-
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9. '-As to Paragraphs 21 through 24‘ot" Plaintiff’s Complaint, Defendant Andrews
| denieé the allegations as stated therein, and démands strict proof thereof. |
; 10; As to Paragraphs 25 through 27 of Plaintiff® s‘Complaint, Déf_eﬁdant Andrews is
without sufficient information to admit or to deny the allegation as stated, and theréfore demancis
strict proof thereof.
| 11. . As to Paragraphs 28 through 32 of PIainti‘ﬁ’s Complaint, Defendant Andrews -
denies the allegations as stated ﬂ}erein, and demands strict proof thereof.. ' A
12. 4 As to Paragraph 34 of Plaintiff’s Complaint, Defendant Andrews is without
sufficient information to admit or to deny the allegation as stated, and therefore demands strict
_.proof thereof. -
13. As to Paragraph 35 of Plamtu”f S Complamt, Defendant Andrews admits the
, a]legatlon stated therein to be true, to the best of his knowledge. |
14. ' o As to Paragraphs 36 through 38 of Plaintiff’s Complaint; Defenciaﬁt An‘dre?vs
denies the éllegations as é@ed therein, and demands strict p~roof thereof. - | |
15 Asto Paragraph 39 ‘of Plaintiff's Complaint, Defendant Andrews is without
suﬂipiént information to admit or to deny. the allegatioﬁ as ‘stated, and therefore deniands étn'.ct
. proof thereof. | | | | |
16, . Asto Paragra:phs 40 through 78 of Plaintiff's- Complaint, Defendant Andrews
denies the allggaﬁons as stated therein, and demands 'strict proof thereof.

For A Second Defense
(Fallure To State A Claim Upon Which Relief May Be Granted)

17.  Defendant Andrews realleges each above paragraph, to the extent not inconsistent .

herewith, as if set forth fully hereunder.
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18. Plaintiff’'s Complaint does not set forth sufficient facts and/or the requisite legal
elements for the claims sought therein such that Plaintiff fails to adequately state a claim upon

which relief may be given against this Defendant.

For A Third Defense

(Unclean Hands)
© 19, Defendant Andrews realleges each above parégaph, to the extent not inconsistent

herewith, as if set forth fully hereunder.
20. - To the extent Plaintiff’s complaint seeks equitable relief, Plaintiff’s Complaint is
 barred by the doctrine of unclean hands.
For A Fourth Defense and By Way of Defendant Andrew’s

* First Counterclaim Against the Plaintiff and

First Cause of Action by Third-Party Plaintiff Tri-Star
: (Breach of Fiduciary Duty)

$

21. Defendant Andrews'l_'ealleges each above paragraph, to the eﬁtent not inconsistent’
herewith, as if set forth in toto hereunder. | | |

22.  Third-party plaintiff, Tri-Star Communications, Inc. (“Tri-Star”), is a South
" Carolina corporation with it ﬁrihcipal place of business in Spartanburg County, South Carolina.
Defendant Andrews, at all times relevant herein, was a shareholder of and a creditor of Tri-Staf. 4

23. " Defendant Andrews has standing to bring this clﬁm individually:and oﬁ behalf of
Third-party Plé.intiff for losses and démages sustained to both via the malfeasance and :
) ﬁonfeasance of the plaintiff in his dealings with and on behalf of Tri-Star_.
( 22 Plaintiff was a director, ofﬁccr, andvariﬁfty' percent (50%) owner of Tri-Star, and

in fact operated Tri-Star at all times at issue, including controlling Tri-Star books and records
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| and accounts, and as such owed a duties to Tri-Star and Defendant Andrews to act in the best
interests of the company and of Defendant Andrews at all times.
25. Defendant Andrews loaned Tn Star one hundred thirty thousand dollars
($130 000.00) on or before August 31, 2005.
26. Tri-Star purchased “Pot-O-Gold” video gaming machmes (“Gaming Machmes”)
"and other goods and- seryices from Drews Distributing, Inc., a South Carolina . corporation |
(“Drews, Inc."’) ouvned 100% by Defendanf, Andrews. Drews Inc. distributed by assignment to
Defendant Andrews all rights to payment from Tri-Star. | A
27-. _ As of October 31, 2005, Tri-Star owed Defendant Andrews. the sum of" threeA
| milhon six hundred twenty-s1x thousand, three hundred mnety-three and 17/ 100ths_dollars ~
($3 626,393.17) for Gaming Machines and other goods and services sold to Tn—StaI of which ,
‘one million one hundred ninety-four thousand three hundred sixty-two and 83/1 OOths‘ dollars
. ($1,194,3o2.83) »is‘for the actual unpaid portion of the purchase price (the remaining amounts :
being accrued and unpaid finance charges). . . » |
28. Plaintiff controlled'the opeiaﬁons of Jackpot, S.A. and Worldwide Entertainment,
S.A., both Dominican"Republic corporations [collectiveiy “DR Businesses™], and had ‘cO‘ntrol of
. Tn-Star S busmess relationships and undertakmgs with respect to the DR Businesses, including
, ', but not limited to, importing Tri-Star Gaming Machmes and ancﬂlary eqmpment prov1d1ng Tri-
Star services to the DR Busmesses, maintaining the Tri-Star Gaming Machines, momtonng DR
Businesses income and expenses,l-promoting business relations with individuals, goye'rnmental
authorities, and other business ,enterprises in the Dominican Republic, making distributions
-and/or payments from DR Businesses to Tri-Star, paying applicable governmental taxes,

. charges, and duties reiated to the DR Businesses (imposed by both United States and Dominican
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authorities), and undertaking euch activities m the best interests of the DR Businesses aﬁd their
constituents‘in accordance with applicable law and agreements. -
| 29. At all times relevant herein, Defendant Andrews had an interest in DR Businesses
via his ordinary member agreemept in and AKILAH, Ltd which owns all of Calum, LLC, the
entity which owne the majority of the capital interests in the DR Businesses. |
30. Plaintiff transported or caused to have transported more than 1,100 Tri-Star
Garnmg Machmes and various other related equipment for the use of the DR Businesses. |
31. Plaintiff was reckless in the manner the Gaming Machines were imported, and
such importatlon'was documented so_ as to place Tri-Star’s Gaming Machmes at grave risk of
'conﬂseatidxi or penalties to be payable to the Dominican Republic governmental authorities by
Tri-Star or the DR Businesses. |
32. . Plaintiff has recklessly failed to cause the DR Businesses to pay all applicable
charges to the Dominican Repubhc which "put Tn-Star s Gaming Machines at risk of
confiscation, or. 1mpa1red Tri-Star’s ability to remove its Gaming Machines for resale. in the
United States or other markets, for fair market value of the Gaming Machmes .
B 'r“' 3_3 - After repeated requests, Plaintiff has refused to prqdﬁce the books and records -
related to DR Businesses to Defendant Andrews.

34 Without informing, obtaining consent,r and eutho;ity-, Plaintiff sold, or caused to
- be so;d, the equipment in the possession of DR Bus"me’sses to third parties for less than fair
market value. Indeed, Defendant Andrews expressly' informed the'plaintiﬁ' not to do so without
his prior approval and consent.

35. Without informing, obtaining consent, and authority, between January 1, 2005

and ‘Aprﬂ 30, 2005, Plaintiff made distribuﬁons to himself from Tri-Star in the amount of five
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hundred twenty thousand dollars ($520,000.00). Said dlstnbutlons were made at a time when
Tri-Star owed Defendant Andrews substannal sums of money both as a shareholder, for a
shareholder loan, and as a creditor of Tri-Star.
36. Plaintiff materially and substantrally breached his ﬁduc1ary duty to Defendant
Andrews in one or more of the following partlculars
A Paymg hlmself from Tn—Star without consent or authonty,
h._ \ Selhng substantlally all of the assets of Tr1 Star Inc. at below market value
and without .authority or consent of Defendant Andrews;t_
- c. . ;Converting' Tri-Star’s money .and/or lassets for Plaintiff’s own 'ilse and
b.eneﬁt; - | ~
A d Farhng to exerc1se ordmary care and d111gence commensurate w1th the
’ standard of care apphcable to srmﬂarly 51tuated managers ofﬁcers and/or shareholders "
37 . Asa direct and proximate result Defendant Andrews and Thrrd-party Plamtlff
Tri;Starhave been damaged, thereby entitling Defendant Andrews and Thnd—partyﬂ Pla1nt1ff Tri- ‘
-~ Star to aetnal and punitive damages hereunder man amount to be 'determined by the Court;
For A Fifth Defense' and By‘ Way of DAe"t‘endant Andrew’s
‘Second Counterclaim Against the Plaintiff and

‘Second Cause of Action by Third-Party Plaintiff Tri-Star
' (Breach of Contract) o

38, ‘ Defendant Andrews realleges each above paragraph, to the extent not mconsrstent,‘ '
herewrth as if set forth in toto hereunder
3 9. By and through the various contracts, agreements, Defendant Andrews contracted

with the Plaintiff to regarding the operations-of Tri-Star and DR Businesses.




40. Without authority or consent from Defendant Andrewsv, Plaintiff disposed of Athe
assets of Tri-Star at substantially below their market value.

41. _Plaintiff did not use any of the proceeds to pay the loan given by Defendant *
Andrews or the monies owed to Defendant Andrews; by and through his creditor assignments.

42. "At a time when Tri-Ster owed Defendant Andrews substantial sums of money,
without authority or censent from Defendant Andrews, Plaintiff paid hirnself a;ipfoﬁdmately five
hundred twenty thousand ($520 000. OO) dollars in salary and/or d1str1but10n

43, As a direct and proximate result, Defendant Andrews and Tthd-party Plaintiff
Tri-Star Communications have been darnaged, thereby entitling Defendant Andrews and Third-
vparty Plaintiff Tri-S;tar to actual damages hereunder m an amount to be determined by the Court. :

'-For .A Sixrh Defense and BXA Way of Defendant'Andre.v;"s'

, Third Counterclaim Against the Plaintiff and
Third Cause of Action by Third-Party Plaintiff Tri-Star

' (Breach of Contract Accompanied by a Fraudulent Act)

44, Defe.ndanf Andrews realleges each above paragraph, to the extent not inconsistent

herewrth, as if set forth in toto hereunder

45. . Plamtrff breached his contract(s) with Defendant Andrews

- 46. o Plaintiff’ hed a-fraudulent intent relatmg to the breachmg of the contract and not
merely to its making. = |
47. ' Plaintiff’s breach was accompanied by a: fraudulent act, wh1ch can be

characterized by dlshonesty in fact, unfair dealmg and/or the unlawful appropna’non of

Defendant Andrew’s money by design.
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48. As a direct and proximate result, Defendant Andrews and Third-party Plaintiff
Tri-Star have been damaged, thereby entitling Defendant Andrews and Th_lrd-party Plaintiff Tn-

Star to actual and punitive damages hereunder-in an amount to be determined by the Court

For A Seventh Defense and By Way of Defendant Andrew’s

- Fourth Counterclaim Against the Plaintiff and
. Fourth Cause of Action by Third-Party Plaintiff Tri-Star

(Breach of the Covenant of Good Faith and Fair Dealing)

49. Defendant Andrews realleges each above paragraph, to the extent not inconsistent
“herewith, as if set forth in toto hereunder.
_ 50._ There is an’ unphed covenant of Good Faith and Fair Dealing in all contracts
entered into or to be performed in the State of South Carolina. |
51 Plamtiff s actions as aLleged herem were unreasonable Willful reckless, and

. unjustified, and amount to a breach of the unphed In-LaW duty of Good Faith and Fair Deahng

mherent in all contracts.

52.- Asa proximate result, Defendant Andrews has suffered.actual and consequential
damages.

53.  As a direct and proximate result, Defendant Andrews and Third-party Plaintiff

Tri-Star have been damaged, thereby entitling Defendant Andrews and Third-party Plaintiff Tri-

/ . . :
Star to actual and punitive damages hereunder in an amount to be determined by the Court.

For An Eighth Defense and By Way of Defendant Andrew’s
Fifth Counterclaim Against the Plaintiff and-

Fifth Cause o f Action by Third-Party Plamtiff Tn-Sta

. (Conversion)
54, ~ Defendant Andrews realleges each above paragraph, to the extent not inconsistent
herewith, as if set.forth in foto hereunder.
-9-
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55. Defendant Andrews had a right to possess monies and equipment belonging to
Tri-Star.
56. Without é.uthority from Defendant'Andrews, Plaintiff took possession. of these
monies and/or equipment, or altefnatively, exercised a right of owncrship over the same, all to
the exclusion of the rights of Defendaanndrew‘s.

57. Such actions constitute .conversion of Defendant Andrews’ money and/or

property.
58. As a direct and proximate result, Defendant Andrews and Third-party Plaintiff

Tri-Star have been damaged, thereby entitling Defendant Andrews and Third-party Plaintiff Tri-

Star to actual and punitive dama.ges hereunder in an amount to be determined by the Court.

For A Ninth Defense and By Way of Defendant Andrew’s
Sixth Counterclaim Against the Plaintiff and .
Sixth Cause of Action by Third-Party Plaintiff Tri-Star
(Violation of S.C. Code of Laws § 33-8-300)

; 59. Defqndant Andrews realleges each above paragraph, to the extent not inconsistent -
herewith, as if set forth in toto heréuhder. | |
60. - The actions of the plaintiff were not in good faith.
61. The actions of the plaintiff were not with the care an ordinarily prudent berson in
a like position would exercise Vu<ndler similar circumstances.
62. AThe actions of thé plaintiff were not in a manner that a reasonable person could
believe were in thé besf 'mte;ests of the corporation aﬁd its shareholders.

63. Said actions constitute a violation of South Carolina Coé’e of Laﬂs § 33-8-300.
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64. As a dlrect and proximate result, Defendant Andrews and Third-party- Plaintiff

Tn Star have been damaged thereby entitling Defendant Andrews and Third-party Plaintiff Tri- -

Star to actual and punitive damages hereunder in an amount to be determined by the Court.

For A Tenth Defense and By Wav of Defendant Andrew’s
Seventh Counterclaim Against the Plaintiff and

Seventh Cause of Action by Third-Party Plaintiff Tri-Star
- (Violation of S.C. Code of Laws § 33-8-420)

65. D'efendant Andrews realleges each above paragraph, to the ‘extent not inconsistent
herewith, as if set forth in toto hereunder.
66. The actinns of the plaintiff were not in good faith. ° |
_67. The acuons of the plaintiff were not with the care an ordmanly prudent person in
alike posmon would exercise under similar cucumstances | |
68. - '.The actions of the‘- piamttﬂ' were not in a manner that a reasonable nerson eould
- . believe were in the best interests of the corporation and its shareholders.

69. Said actions constitute a violation of South Carolina Code of Laws § 33-8-420.

70. As a direct and proximate result, Defendant Andrews and Tbird-party Plaintiff |

Tri-Star have been damaged thereby- enuthng Defendant Andrews and Third-party Plaintiff Tri-
Star to actual and punitive damages hereunder in an amount to be determined by the Court
- For An Eleventh Defense and By Way of Defendant Andrew s

Elghth Counterclaim Against the Plaintiff
~ (Promissory Estoppel)

71. Defendant Andrews realleges each above paragraph;‘ to the extent not inconsistent
herewith, as if set forth in foto hereunder.
- 72 | At the time Defendant Andrews went into business with Plaintiff in the formation

of Tri-Star and its .subsequent dealings with DR Businesses, Plaintiff promised Defendant
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Andrews that he would at in the best interest of Tri-Star and Defendant Andrews at all times
regarding the management of the same.

73. This promise was unambiguous on its terms.

74. Defendant Andrews reasonably relied upon Plaintiff’s promise.

75. Plaintiff expected and foresaw that Defeﬁdént Andrews would Arely upon’ his
promise. ' | - |

76. Defendant Andrewé was injured in reliance upon the promise by Plaintiff.

77. . As a direct and proximate -resﬁlﬂ Defendant Andrews has been damaged as set

forth fully hereunder, thereby entitling Defendant Andrews‘to actual and punitive damageé in an

amount to be determined by the Court.

;For A Twelfth Defense and By Way of Defendant Andrew’s
Eighth Counterclaim Against the Plaintiff "

(Fraud)
787 | " Defendant Andrews realleges eaclé ;.bo§e paragrai)h, to the extent not ir;cénéistent
, herew&th, as if set forth in foto hereunder. | o o
79. Plaj;ltift’ re’presentéd to ?lainﬁff tﬂat he woul;i manage the assets of Td-Staf and

act in‘the best inferest of Tri-Star and Defendant Andrews.

80.. These representations were false.
81. - These representations were material.
82. Plaintiff either knéw the representations weré false or made such representations

with a reckless disregard of their truth or falsity.

83. Plaintiff intended Defendant Andrews.to act upon Plaintiff’s répresentations.
84. Defendant Andrews was ignorant of falsity of Plaintiff’s representations.
85. Defendant Andrews relied upon the truth of Plainﬁft’s-representaﬁons.
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86. ©  Defendant Andrews had a right to rely upon' the truth of Plaintiff’s
‘representations. o o |

87. -~ As a direct and proximate result, Defendant Andrews was damaged, thefeby
entitling him to actual and punitive damages hereunder in an amount to be determineci by the

-Court.

For A Thirteenth Defense and By Way of Defendant Andrew’s

.Tenth Counterclaim Against the Plaintiff
- (Negligent Misrepresentation)

88. - Defendant Andrews realleges-each'ajbove ﬁaragraph,_-to the extent not inconsistent

herewith, as if set forth in foto hereunder.

89. Plaintiff made a false representation to Defendant Andrewé.
90. Plaintiff hact a »p’ecuniai'y interest in making these statements.
' '9.1. o Plgintiff owe& a duty of care to see that he cémmuniéated truthful information to ‘
Defet)dant Andrews:. | . |
92. ' A Plaintiff breaéhed that duty by failling' to exercise due care.
93. o Defendant Andrews justiﬁably. relied on Pla'mtiff’s representation. | ,
) 94. | Defendant AndteWs suffered pecuniary loss as broximate result of his relianc’e

upon thatlrepr_esentatiOn. .

95. As alrvdiretzt and proximgte result, Defendant Andrews was 'damaged, the-reby.
entitling Dgféndant Aﬁdrews- to actuztl and pu'nitivé damages hereunder in an amount to ;pe R
detenniﬁed By theA Court | |

WHEREFORE; having ﬂﬂly answered Plaintiff’s Complaint, Defendant Andtews prays-

for the following relief:
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(@)

®)

(©)

that Plaintiff’s cdmplaint be dismissed with prejudice, with costs and attorney’s

fees awarded to Defendant Andrews;

that Judgment be entered against the plaintiff on all of Defendant Andrews’

counterclaims, for acfual and punitive daniages, in an amount to be determined by
the Court; | |

that Judgm_eﬁt be entered against the plaintiff on all ‘of Third-parfy Plaintiff Tri-
Star’s causes of action, ‘for ;cuml and punitive damages, in an gﬁlount to be

determined by the Court; and

whatever further and just relief the Court deems appropriate under the

circumstances.

Respec Submitted,
Piﬂ%vr%(z//;?, P.C.
V) )iz

Rodngy F. Pillstefy (SC x?é: #13067)

512 Pettigru Street

Greenville, SC 29601

Phone: (864) 271-3511 .

Fax: (864)271-3590 ST

Email: rpillsburv@pillsburylawfirm.com
rand-

TSI T 7

Curtis Stodghilf/(S.C. Bar #6458)
PO Box 243% : 9%

Greenville, SC 29602-2431

300 East McBee Avenue, Suite 300
Greenville, SC 29601-2899

Phone 864.271.0966 .

Fax 864.770.6167

Email: curt@stodghill-law.com

- ATTORNEYS FOR DEFENDANT H. HUGHES ANDREWS, and TRI-STAR

COMMUNICATIONS, INC. AS THIRD PARTY PLAINTIFF

’
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STATE OF SOUTH CAROLINA ) " ‘
: IN THE COURT OF COMMON PLEAS’

COUNTY OF SPARTANBURG )
Quentin s. Broom, Jr.,
Plaintiff,

. REPLY TO COUNTERCLAIMS OF

VS. ‘ , (
.DEFENDANT H. HUGH ANDREWS

. Ten State Street, LL.P.,
Timothy D. Scranton, Mark

" Broadwater, and H. Hugh
Andrews, ’ :

" C.A. 05-CP-42-2875

Defendants.

- of which,
_ Defendant H. Hugh Andrews,
- . Individually and on behalf of .

‘Tri-Star Communications, Inc.,

_-as a Third-party Plaintiff,

vs. -

g --'Q,uéntih S. Broom, Jr.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Third-pérty Defendant.

The Plainﬁff, replying to the Counterclaims of the Defendant H. Hugh Andrews
: “would show: | ' - C
- FOR A FIRST REPLY TO DEFENDANT ANDREWS’-COUNTE_RCLA!MS
R P‘Iaihtiff denies each and everyrallegaﬁoln' contaiﬁed |n Defendant |
.. Andrews’ Amended Answer ahd CoUnterclaims iness specifically admitted, 'modiﬁed 6r

‘explained herein.
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-FOR A FIRST REPLY TO DEFENDANT ANDREWS’ FIRST COUNTERCLAIM
2. Plain;tiff realleges each paragraph set forth hereinabove to the extent not
inconsistent herewith. \
| 3. As to Paragraph 22, Plaint'rff'adrﬁits generally the contents thereof and
. .would specifically show that at times Defendant Andrews was a creditor of Tri-Star.
4. Paragraph'23 is dénied.'
- 8. Paragraph 24 is admitted.

6.  Asto Paragraph 25, Plaintiff édmﬁs only that at vaﬁous times Defehdént '
Andrews loaned money to Tﬁ-étar, all of which has ‘beenl repaid.

7. Asto Paragraph 26, the Plaintiff admits only that at times Tri-Star
-burchased gaming machines from Drew’s Distributiﬁg, Inc. and deniés the remainder of
‘said paragraph. | | |

8.  Paragraph 27 is denied. |

9. As to Paragraph 28; Pilaintiff admits only that he had some ihvél\iement

| | in the operations of Jackpot, S.A. and Worldwide Entertainment, S.A.
10.  As to Paragraph 29, Plaintiff admits théf: Defendant And_rews had an
| '-oWhemhip interest in the DR Buéiness by virtue of his ownership iriterest in Tri Star and )
- ]";_is Ordinary Member Agreémént in AKILAH, LTD. | ‘
| 11. AS to Paragraph 30, Plainﬁff admits 6nly that Tﬁ5$tar.fransported garqing
machines ar.\d‘ relatedl ;quipment for use in the Dominiéan Repubilic. '
12. Paragraph 31 is denied. |
13.- Paragraph 32 is denied.

14.  Paragraph 33 is denied.
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- Defendant Andrews received distributions personally.
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15. Asto Paragraph 34, the Plaintiff would show that as Chref Executlve

~ Officer of Trr-Star Plalntlff sold various gaming | machrnes belongrng to Tri-Star for vahd

- business reasons and for fair market value in light of serious political circumstances

then exrstrng in the Dominican Republic.

16. Asto Paragraph 35, the Plaintiff admits paying hrmself salaries for whrch

he had authonty from the Defendant Andrews. The Plaintiff would further that debt

owed Defendant Andrews by Tri-Star was subsequently satisﬁe_d in full and in fact

17, Paragraph 36 is denied.
- 18. Paragraph 37 is denied.
FORA SECOND REPLY TO DEFENDANT ANDREWS’ FIRST COU NTERCLAIM

19.  Plaintiff realleges each paragraph set forth hereinabove to the extent not. ‘.

- ’inconsistent herewith._

20. Defendant Andrews’ First Counterclairn.does not set forth sufﬂeient facts

~ orthe requisite legal elements for the claims seu_ght therein and Defendant Andrews

fails.fo adequately state a claim upon which relief rnay be given against this Plaintiff.
FOR A THIRD REPLY TO DEFENDANT ANDREWS’ FIRST COUNTERCLAIM

21 .. Plaintiff realleges each paragraph set forth herernabove to the extent not

'inconsistent herewrth -

22. To the extent that Defendant Andrews seeks equxtable relref in his Frrst

Counterclarm Defendant’s Counterclarm is barred by the Doctrlne of Unclean Hands )
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- FOR AFOURTH REPLY TO DEFENDANT ANDREWS’ FIRST COUNTERCLAIM |

23, Plaintiff realleges each paragraph set forth hereinabove to the extent not

inconsistent herewith.

24.  To the extent that Defendant Andrews’ Complaint seeks equitable refief,

- Defendant Andrews' Counterclaim is barred by the Doctrine of Laches.

V FORAFIFTH REPLY TO DEFENDANT ANDREWS’ FIRST COUNTERCLAIM -

25.  Plaintiff realleges each paragraph set forth heremabove to the extent not

'mconsxstent herewith.

26.  The First Counterclaim is barred in all or in part by the Statute of
Limitations. |
FOR A SIXTH REPLY TO DEFENDANT ANDREWS’ FIRST COUNTERCLAIM

27. Plalntrff realleges each paragraph set forth herelnabove to the extent not

'mconsrstent herewrth

- 28.  The First Counterclaim is barred in all or in part by the Statute of Frauds
FOR AN SEVENTH REPLY TO DEFENDANT ANDREWS’ FIRST COUNTERCLAIM

29, Plalntlff realleges each paragraph set forth hereinabove to the extent not

inconsistent herewith.

30, The First Counterclaim has impropery joined several causes of action and

should be dismissed, or in the alternative, Plaintiff moves to make said _C)ounferclaim

more definite and certain.
FOR A FIRST REPLY TO DEFENDANT ANDREWS SECOND COUNTERCLAIM

31.  Plaintiff realleges each paragraph set fonh heremabove to the extent not

12
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indonsistent.herewith.
32.  As to Paragraph 39, Plaintiff admits Defendant Andfews had certain
business dealings with Tri-Star.
733 Paragraph 40 is denied.
- 34, P,arag'raph 41 is denied. ’
35. As to Paragraph 42, the Plaintiff admits that Tri-Star paid salaries to_him.
36.  Paragraph 43 is denied. | '
37. | |
"FORA SEGOND REPLY TO DEFENDANT ANDREWS SECOND COUNTERCLAIM
'38.  Plaintiff realleges each paragraph set forth heremabove fo the extent not
inconsistent herewith. |
38. Defendant'Andrews' SecondCanterclaim does not set forth sufficient
“facts or the requisite iegal elements for thé c;laifﬁs sought therein and Defendant
;Andrews fails to ade.qUately' state a claim upon which relief may be given against this
Plaintiff. |
FOR A THIRD REPLY TO DEFENDANT ANDREWS’ SECOND C’QUNTERCLNM
-39.  Plaintiff \realleges each paragraph set forth hereinabove to the exient not
'.inconsistent herewith. | | | . |
40. Tothe ezcten? that Defendant AhgreWS seeks gqﬁitablev relief in his Second - .
'A Counterclaim, ‘Defendant’s Couﬁterclaim is barred by the. Doctfine of Unclean Hands.
FOR A FOUF_{TH REPLY TO DEFENDANT ANDREWS’ SECOND COUNTERCLAIM

41. - Plaintiff realleges each paragraph set forth hereinabove to the exteqt not
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v
inconsistent herewith.

42. To the extent that D'efendaht Andrews’ Complaint seeks equitable relief,
Defendanf Andrews' Second Counterclaim is barred by the Doctrine of Laches.
" FORA FIFTH REPLY TO DEFENDANT ANDREWS’ SECOND-COUNTERCLAIM

|

43. Plaintiff reallege\s each paragraph set forth hereinabove to the extent not

. inconsistent herewith..

44. The Second Counterclaim is barred in all or in part by the Statute of
- Limitations. | |
‘FOR A SIXTH REPLY TO DEFENDANTANDREWS’ SECOND COUNTERCLAIM

45, Plaintiff realleges each paragraph set forth hereinabove to the extent not'_

inconsistent herewith.

46. The Second Counterclaim is barred in all or in part by the Statute of

“Frauds.

FOR A SEVENTH REPLY TO DEFENDANT ANDREWS’ SECOND. COUNTERCLAIM

47.  Plaintiff realleges each paragraph set forth hereinabove to the extent not

inconsistent herewith. - ~ S )

48. The Second Counterclaim has improperly joined several causes of action
. and should be dismissed, orin the alternative, Pla.iritiff moves to make said

" -Count_erclaim more definite and certain.
FOR A FIRST REPLY TO DEFENDANT ANDREWS' THIRD COUNTERCLAIM -

49.  Plaintiff realleges each paragraph set forth.hereinabove to the extent not

inconsistent herewith.
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50." Paragraph 45is denied.
| 51. Pal;agraph 46 is denied.
52. ° Paragraph 47 is denied.
'53. Paragr,alph 48 is denied. ~ | T
| FOR A SECOND REPLY TO DEFENDANT ANDREWS THIRD COUNTERCLAIM .
| 54 Plaintiff realleges each paragraph set fqrth hereinabove to the extent not

. .inconsistent herewith.

55 Defendant Andrews' Third Counterclaim does not set forth sufficient facts

J

or the requisite legal elements for the claims sought therein and Defendant Andrews

Koogs/sozs

fails to adequately stéte a claim upon which relief may be given against this Plaintiff. R

FOR A THIRD REPLY TO DEFENDANT ANDREWS’ THIRD COUNTERCLAIM
56. Plalntlff realleges each paragraph set forth heremabove to the extent not

' _mconsnstent herewith. |

57. To the extent that Defendant Andrews seeks equ:tab[e relief in his thlrd

Countercialm Defendant's Counterclalm is barred by the Doctnne of Unclean Hands

FOR A FOURTH REPLY TO DEFENDANT ANDREWS’ THIRD COUNTERCLAIM A

58. Plaintiff realleges each paragraph set fo_rth hereinabove to the extent not
inconsistent herewith.. | | |
59. To the extent that Defendant AndreWé’ Complaint seeks equitable relief, ,
Defendant Andrews Third Counterclalm is barred by the Doctrine of Laches. . |
FORA FIFTH REPLY TO DEFENDANT ANDREWS’ THIRD COUNTERCLAIM

- 60.  Plaintiff realleges each paragraph set forth heremabove to the extent not
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inconsistent herewith.
61. The Third Counterclaim is barred in all or in part by the Statute of
- Limitations. » _
- FOR A SIXTH REPLY TO DEFENDANT ANDREWS' THIRD COUNfERCLAIM
62. - Plaintiff realleges each paraéraph set forth héreinabove to the extent not
inconsistent herewith. | |
63. - The Third Counterclaim is barred in all or in part by the Statute of Frauds.
64 | - |
.- FOR'A SEVENTH REPLY TO DEFENDANT ANDREWS' THIRD COUNTERCLAIM'
65. | Plaintiff realleges'_ each paragraph set forth hereinabove to the extent not
"inconsistent herewith. |
66. - The Third Counterclaim has improperly joined several bauses of action
o .and should'be dismissed, or in the‘alfemativé, Plaintiff moves to make said |
' ACounterclaim more deﬁnﬁé and certain. o .
-~ FORA FIRST REPLY TO DE#ENDANT ANDREWS’ FOURTH COUNTERCLAIM - -
| 67.  Plaintiff realleges each paragraph set forth hereinabove to the extent not
inc‘:bnsistent herewith. | ’ _
: 68.  As to Paragraph 50, the Plaintiff would show that it states a legal
| ;.éonclusion instead o_f'ianac@uahl allegation and therefore it is imprqper!y pled.
69. Paragraph 51 is denied.
70.  Paragraph 52 is denied.

71.  Paragraph 53 is denied.
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FOR A SECOND REPLY TO DEFENDANT ANDREWS FOURTH COUNTERCLAIM .. -
| 72. Plainﬁff realleges each paragraph set forth’ hereinabove .tolti;oe extent not
‘inconsistent herewith. S
72.  Defendant Andrews'’ Fourtﬁ Counterclaimudoes‘not set forth'sufﬁcienvt
-facts or the requisite legal elements for the claims sought therein ahd Defendant

- Andrews fails to adequately state a claim upon which relief may be given against this

Plaintiff,

FOR A THIRD REPLY TO DEFENDANT ANDREWS’ FOURTH/ COUNTERCLAIM'

73 Plaintiff realleges each paragraph set forth hereinabove to the extent not -

. ‘|nconsrstent herewrth

( o 74 To the extent that Defendant Andrews seeks equitéb!e relief in his fourth
- Counterclaim, Deféndant’.s. Counterclaim is barred by the boctrine of Unclean Hands.
FORA FOURTH REPLY TO DEFENDANT ANDREWS’ FOURTH COUNTERCLA[M-
75. . Plalntrff realleges each paragraph set forth herelnabove to the extent not -
inconsistent herewith. " -
76. To 'tAhe extent that Defendant Andrews’ Complaint seeks equitabie relief,
. Defendant Andrews’ Fourth Countérclaim is barred by the Doctrine of Laches.
FOR A FIFTH REPLY TO DEFENDANT ANDREWS’ FOURTH COUNTERCLAIM
77.  Plaintiff realleges each paragraph set forth heremabove to the extent not-

. inconsistent herewith.

78.. The Fourth Counterclaim is barred in all or in part by the Statute of
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- Limitations.

FOR A SIXTH REPLY TO DEFENDANT ANDREWS’ FOURTH COUNTERCLAIM

79.  Plaintiff realleges each paragraph set forth hereinabove to the extent not

inconsistent herew:th

. 80. The Fourth Counterclalm is barred in all orin part by the Statute of

Frauds

‘'FOR A SEVENTH REPLY TO DEFENDANT ANDREWS’ FOURTH COUNTERCLAIM

'81.  Plaintiff realleges each paragraph set forth heremabove to the extent not

'jinconsistent herewith.

82. The Fourth Counterclaim has improperly joined several causes of action

-and should be dismissed, or in the alternative, Plaintiff moves to make said

' ';Counterclaim more definite and certairy.

{
FORA FIRST REPLY TO DEFENDANT ANDREWS’ FIFTH COUNTERCLAIM

83. Plaintiff rea!leges each paragraph set forth herelnabove fo the extent not -

incohsisteht herewith.
84. Paragraph 55 is denied.
85. Paragraph 56 is denied.
86. . Paragraph 57 is denied. -
87. Paragraph 581 is denied. | ‘
FOR A SECOND REPLY TO DEFENDANT ANDREWS’ FIFTH COUNTERCLA!M

[oi2/025

88.  Plaintiff reaﬂeges each paragraph set forth hereinabove to the extentnot - -

mcons:stent herewith.
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89. . Defendant Andrews' Fifth Counterclaim does not set forth sufficient facts '7
or the requisite legal elements for the claims eought therein ane Defendant Andrews :
. fails to adequately state a claim upon which relief may-be given against thie Plaintiff, or
in the alternative, Plaintiff moves to make the Counterclaim more definite and certain.
| " FOR A THIRD REPLY TO DEFENDANT ANDREWS’' FIFTH COUNTERic'LAIM
90.  Plaintiff realleges each paragraph set forth hereinabove to the extent not
R ineons_istent herewith. ’ |
91 To thé extent that Defendant Andrews seeks equrtable relief in his fifth
- Counterclaum Defendant’s Counterclalm is barred by the Doctrine of Unclean Hands
FOR A FOURTH REPLY TO DEFENDANT ANDREWS’ FIFTH COUNTERCLAIM
92. Plaintiff realleges each paragraph set forth hereinabove to the extent not -
*_inconsistent herewith. | S |
| | 93. - To'the extent that' D'efendant Andrews’ Cempiaint eeeke equitable relief, |
- Defendant Andrews’ Fifth Counterclaim is barred by the Dectﬁne of Laches. - .~ '
FOR A FIFTH REPLY TO DEFENDANT ANDREWS’ FIFTH COUNTERCLAIM
94. . Plaintiff realleges each paragraph set forth hereinabove to the extent not =

inconsistent herewith.

95.  The Fifth Counterclaim is barred in all or in part by the Statute of -

. Limitations.

"FOR A SIXT H REPLY TO DEEENDANT ANDREWS’ FIFTH COUNTERCLAIM

96. Plaintiff realleges each paragraph set forth heremabove to the extent not

-inconsistent herewith.

11,
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' 97.  The Fifth Counte»rc:‘laim is barred in all or in part by the Statute of Frauds.
FORA FlRST REPLY TO DEFENDANT ANDREWS’. SIXTH COUNTERCLAIM
98.  Plaintiff re\alléges each paraglraph set forth hereinabove to the extent not
'ir}cohsistent herewith. | |
9. Paragraph 60 is denied.
- 100. Paragraph 61 is denied.
| 101; Paragraph 62 is denieq.
102.  Paragraph 63 is denied.
103. Paragraph 64 is deniéd; u
FOR A SECOND REPLY TO DEFENDANT ANDREWS SIXTH .CO‘UNTERCLA]M

104. Plaintiff realleges each paragraph sst -forth hereinabove to the extent not
inconsistentvherewith.

1 07 Defendant Andrews’ Sixth Counterclairﬁ does not sei forth sufficient facts ;
or the requisite legal elements for the claims so&ght thérein and Defendant Andrews
faiiAs‘ to adéquately state a claim upon which relief may be given against this Plaintiff or
in thé alternative, Plaintiff moves to make the Counterc;laim hore definite and certain.

FOR A THIRD REPLY TO DE.FENDlANT ANDREWS’ SIXTH COUNTERGLAIM

108. Plaintiff realleges-each paragraph set fo&h hereinabove to the extentnot’ |

inconsistent herewith.

-

109.. To the extent that Defendant Andrews seeks equitable refief in his sixth

fCounterclaim, Defendant’s Counterclaim is barred by the Doctrine of Unclean Hands.
12
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FOR A FOURTH REPLY TO DEFENDANT ANDREWS’ SIXTH COUNTERCLAIM
110. Plaintiff realleges'é:':\ch palragraph 'set forth hereinabove to the extent not - -
inconsistent herewith. |
111. To the extent that Defendant Andrews’ Complaint seeks equﬁable relief,
~ Defendant Andrews' Third Counterclaim is barred by the Doctrine of Laches.
FOR AFIFTH REPLY TO DEFENDANT ANDREWS’ SlXT H COUNTERCLAIM | 4
112.  Plaintiff realleges each paragraph set- forth hereinabove to the extent nof
inconvsistent herewith. | A | ]
143, The Sixth Counterciaim is barred in aﬁ or in part by the Statute of
 Limitations. |
FOR A SIXTH REPLY TO DEFENDANT ANDREWS’ SIXTH COUNTERCLAIM B
114. Plaintiff realleges eachv paragfabﬁ féet forth hereinabove to the extent nq_t, L
inconsistent herewith. -. |
| 115. The Sixth Countéfclaim is barred in all or in part by the Statute of Frauds. "
-FOR AFIRST REPLY TO DEFENDANT ANDREWS’ SEVENTH COUNTERGLAIM
116. Plaintiff realleées éar;h paragrapﬁ éet forth hefeinabom to the e)cteﬁt not -
inconsistent herewith. | |
- 17 F?aragraph 66 is deniéd.
118, Paragraph 67 is denied.
119. Paragraph 68 is denied.
120. Paragraph 69 is denied.

121. Paragraph 70 is denied.

13
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' 'FOR A SECOND REPLY TO DEFENDANT ANDREWS’ SEVENTH COUNTERCLAIM
- 122. Plaintiff realleges each paragraph set forth hereinabove to the extent not

inconsistent herewith.
125. Defendant Andrews' Seventh Counterclaim does not set forth sufficient
faéts or the réquisite legal elements for the claims sought thereih and Defendant -
-Andrews fails to adequately state a claim upon which 'reliéf may be given against this
Plaintiff, or in the alternative, Plaintiff moves to ‘make the Counterclaim more definite

and certain.

.FOR A THIRD REPLY TO DEFENDANT ANDREWS’ SEVENTH COUNTERCLAIM
126. Plaintiff rea‘lleges‘each paragraph set forth hereinabove to the extentv not |
-inconsistent herewith.
127. To the extent that Defendant Andrews seeks equitable relief in his
seventh Counterdaim, Defendant’s Counterclaim is barred Ey the Doctrine of Unclean
. Hands. | | "\ |
FOR A FOURTH REPLY TO DEFENDANT ANDREWS’ ~SEVENTH COUNTERCLAIM
128. élaintiff realieges each paragraph é_et forth hereinabﬁve to the extent nbt
" inconsistent herewith. |
129. Tothe exftent that Defendant_ Apd_rews’ Complaint seeks equitaBle relief,
Defendant Andrews' Seventh Counterclaim is barred by the Doctrine of Laches.

FOR A FIFTH REPLY TO DEFENDANT ANDREWS’ SEVENTH COUNTERCLAIM

130.. Plaintiff realleges each paragraph set forth hereinabove to the extent not

14
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inconsistent herewith.

- 131. 'The Seventh Counterclaim is barred in all or in parf by the Statute of

L-i'mi'tations.

FOR A SIXTH REPI__Y TO DEFENDANT ANDREWS’ SEVENTH COUNTERCLAIM

132, Plaintiff realleges each paragraph set forth hereinabove to the extent not

| inconsistent herewith.

133. The Seventh Cdunterclaim is'barred in all or in part by the Statute of

Frauds.

" © FOR AFIRST REPLY TO DEFENDANT ANDREWS' EIGHTH COUNTERGLAIM.

go17/025.

136. Plaintiff realleges each paragraph set forth hereinabove to the extent not

(: o “inconsistent herewith.

- 137.

- 138.

139.

140. .
141.
142,

FOR_A SECOND REPLY TO DEFEN

143. - Plaintiff realleges each paragraph set forth hereinabove fo the extent not

Paragraph 72 is denied.
| Péragraph 73 is denied.
Paragraph 74 is denied.
Paragraph 75 is denied.
Péragraph 76 is denied.

Paragraph 77 is denied.

inconsistent herewith.

DANT ANDREWS EIGHTH COUNTERCLAIM

PRV

144. Defendant Andrews’ Eighth Counterclaim does not set forth sufficient .

P )
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facts or the requisite legal elements for the claims sought therein and Defendant
_ .A'ndrews fails to adequately state a claim upon which relief may be given égainst this-
- Plaintiff or in the alternative, Plaintiff moves to make the Counterclaim more definite
and certain. A
FOR A THIRD REPLY TO DEFENDANT ANDREWS’ EIAGHT.H COUNTERCLAIM
145. Plaintiff realleges each péragraph set forth hereinabove to the extent not
inconsistent herewith. . _
| 146. To the extent that Defendant Andrews seeks equitable-relief in his eighth
-Counterclaim, Defendant's Couriterclaim is barréd by the Docﬁine éfUndean Hands..
- FOR A FOURTH REPLY TO DEFENDANT ANDREWS’ EIGHTH COUNTERCLAIM
147. Plaintiff realleges each parégréph set forth hereinabove to the extent not
: -'inconsistent hereWﬁh. |
148, To ;che extent that Defendanf AndreWs'-'Corr;plain‘t seeks equitable relief,
T Defenaa‘nt Andrews’ Eighth Counterclaim is barred by the Doctrine of Laches..
FOR A FIFTH REPLY TO DEFENDANT ANDREWS’ EIGHTH COUNTERCLAIM
149. Plaintiff realleges each péragraph set forth héreinabqve to the extenf not
‘inconsistent he}e_with. |
’150.' The Eighth Counterclaim is barred in all or in'part by the Statute of
Ufnitgt_i_ons. ' _ - '
FOR A SIXTH REPLY TO DEFENDANT ANDREWS’ EIGHTH CbUNfERCLAIM '
151. Plaintiff realleges each paragraph set forth hereinabove to the extent riof

inco'nsistent herewith,

16
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152. The Eighth Counterclaim is barred in all or in part by the Statute of

"Frauds.

153.  Plaintiff realleges each paragraph set forth hereinabove to the extent not

" inconsistent herewith.

154

155.

157.
| 158.
160.
160,
161,
| ~ 162. Paragraph 87 is denied.-
. 3 >l-=.OR A SECOND REPLY TO DEFENDANT ANDREWS’ NINTH COUNTERCLAlM

163. Plaintiff realleges each paragraph set forth hereinabove to the extent not

156.

Paragraph 791s denied. . -
Paragi’apﬁ 80 is denied.
Paragraph 81 is denied.
Paragfaph 82 is deniéd. 8
Paragraph 83 is denied. -
Paragraph 84 is denied:
Paragraph 85 is denied.

Paragraph 86 is deﬁied. A

* inconsistent herewith.

FOR A FIRST REPLY TO DEFENDANT ANDREW’S NINTH COUNTERCLAIM-

[@o1s/025

166.  Defendant AndfeWs’ 'N'inth‘ Cpunterclaim does not set forth sufficient facts

of the requisite legal elements for the claims sought therein andDef_endanf Andrgws-

fails to adequately state a claim upon' which relief may be given against this Plaintiff or )

in the alternative, Plaintiff moves to make the' Counterclaim more definite and certain.
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FOR A THIRD REPLY TO DEFENDANT ANDREWS;NINTH COUNTERCLAIM
1_67. Plaintiff realleges éach paragraph set forth hereinabove to the extent not
inconsistent herewith. | |
168. To the extent that Defendant Andrews seeks equitable relfef in his ninth
- Counterclaim, Defendént’s Counterclaim is barred by the Doctriné of Unclean Hands. -
FOR A FOURTH REPLY TO DEFENDANT ANDREWS” NINTH COUNTERCLAIM
1.69. Plaintiff realleges each paragraph set forth hereinabové to the extent not
- inconsistent herewith. | _
: 1 70. To the extent that .Defendant Andrews’ Complaint seeks equitable relief,
Defendant Andrews"NintAh Cou-nterclaim is barred by the Doctrine of Laches.
FOR A FIFTH REPLY TO DEFENDANT ANDREWS’ NINTH COUNTERCLAIM
171.  Plaintiff realleges each paragraph set forth hereiﬁébove to the exfent .not»
‘inconsistent herewith. | | |
172. The Ninth Counterclaim is barred in éﬂ or in part by the Statute of
* Limitations.’ |
FORA SIXTH REPLY TO DEFENDANT ANDREWS" NINTH COVUNTERCLAIM
~ 173.  Plaintiff realleges each paragraph set forth hereinabove to the extent not
o inconsistent herewith, | : | | |
o ‘1 7{4. The Ninth Couptérclaim IS barred in all or in part by'the- Statute of Frauds.
. FORA FIRST REPLY TO DEFENDANT ANDREWS'’ TENTH C(')U-NTERCLAIM.- :

175.  Plaintiff realleges each paragraph set forth hereinabove to the extent not

18
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inconsistent herewith.

~ 176.
177,
178,
179.
180.
181.

182.
- . FOR A SECOND REPLY TO DEFENDANT ANDREWS TENTH COUNTERCLAIM

‘18,3. Plaintiff reallegés each paragraph set forth hereinabove to the extent not

Péragraph 89 is denied.
Paragraph 90 is denied.
Paragraph 91 is dén{ed.
Paragraph 92 is denied.
Parég'raph 93 is denied.
- Paragraph' 94 is dénied.

Paragraph 95 is denied.

inconsistent herewith.

do21/025

186. ' Defendant Andrews’ Tenth Counterclaim does n_dt set forth sufficient facts .

or the requisite legal elements for thé claims sought therein and Defenéént Andrewé

fails to édéquately state:a claim upon which relief may be given agairiét this Plaintiff or

in the alternative, Plaintiff moves to make the Counterclaim more definite and certain.
FOR A THIRD REPLY TO DEFENDANT ANDREWS’ TENTH COUNTERCLAIM

. 187. Plaintiff realleges each paragraph set forth hereinabove to the extent not

inconsistent herewith.

- 188.° To the extent that Defendant Andrews seeks equitable relief in his tenth

“Counterclaim, Defendant's Counterclaim is barred by the Doctrine of Uhclean Hands. .

19
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" -FOR A FOURTH REPLY TO DEFENDANT ANDREWS’ TENTH COUNTERCLAIM

189. Plaintiff realleges each paragraph set forth hereinabove to-the extent not

inconsistent hereWitn.

190. To the extent that Defendant Andrews’ Complaint seelts equitable relief,
» D_efendant Andrews’ Tenth Counterclaim is barred by the Doctrine of Laches.
'FOR A FIFTH REPLY TO DEFENDANT ANDREWS’ TENTH COUNTERCLAIM
191. Plaintiff realleges each paragraph set forth hereinabove to the‘extent not
inconsistent herewith. |
192. The Tenth Counterclaim is barred in.all or in part by the Statute of
'Limitations. | o
FOR A SIXTH REPLY TO DEFENDANT ANDREWS' TENTH. COUNTERCLAIM

193. Plalntlff realleges each paragraph set forth hereinabove to the extent not

: --rnconsrstent herewith.

194. The Tenth Counterclaim is barred in aI! orin part by-the. Statute of Frauds. - |
WHEREFORE having fully replied to Defendant Andrews Counterclalms the
: Pl'amtrff prays that this Cotlrt dismiss said Counterclarms orin the altematrye,- require
i . the Defendant Andrewe to re-plead eliminating misjoinder and properly stating the
causes of action pled by this Defendant a.nd fereuch other ‘and further relief as tolthe

B ~Court seems just and proper under the circu'mstances.
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'STATE OF SOUTH CAROLINA ) .
) IN THE COMMON PLEAS COURT
COUNTY OF SPARTANBURG

Quentin S. Broom, Jr.,

Plaintiff,

SUMMONS

vs. - Jury Trial Requeste ?7
'C/A No. 2008-CP-42+¢ 33

Timothy D. Scrantom, Mark

Broadwater, and H. Hugh
. Andrews,

HHIR A

IR

.

]

A\

A

)
)
)
)
)
. )
Ten State Street, L.L.P.,)
)
)
)
)
)

>-Defendants;

TO: TEN STATE STREET, L.L.P., TIMOTHY D. SCRANTOM, MARK L7
BROADWATER, AND H. HUGH ANDREWS, DEFENDANTS' 2

go:cttd ©

YOU ARE HEREBY SUMMONED and required to answer the
.~Complaint iﬁ this action, a copy of which is herewith served upon
you, and to serve a copy'bf yoﬁr Answer to the Complaint Qh the
' undersigned at his office located at P.0. Box 5159, 250 Megﬁdlia
'étfeet, Spartanburg;AS.C. 29304, witﬂin.thirty (30) days after
the service hereof, exclusive of the day ef such seryice, unless
you received your copy by certlfled mall ‘in which case you must
serve a copy of your answer on the subscrlber w1th1n thlrty five
(35) days ef;er phe service hereof, exclusiye of the.day of such
service, and if you‘fail to answer the Compiaint withiﬁ the time
afdreéaid, the Plaintiff in this action-ﬁill apply to the Court
fer the relief demended:in the Complaint.

DATED at Spartanburg, South Carolina, on the 27 day

of June, 2008.

1

' EWER [ 01 8
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PATRICK E. , P.A-
_ I

Patrick E. Knie:

S.C. Bar No. 3564

P.0O. Box 5189 )

250 Magnolia Street
Spartanburg, S.C. 29304
Telephone No. (864) 582-5118
Telefax No. (864) 585-1615 '

" James R. Gilreath .

S.C. Bar No. 2133 ‘

THE GILREATH LAW FIRM, P.A.

110 Lavinia Avenue -

Post QOffice Box 2147 .-
Greenville, . South Carolina 29602
Telephone (864) 242-4727 -

. Teléfax . (864) 232-4395

’ ATTORNEYS FOR PLAINTIFF .
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STATE OF SOUTH CAROLINA ) S
) IN THE COMMON PLEAS COURT

COUNTY OF . SPARTANBURG )

Quentin §. Broom, Jr., '

Plaintiff, ; -
COMPLAINT

Jury Trial Requeste ?
©.C/A No. 2008-CP-42¢ jZ ;

vs.

_Ten State Street, L.L.P.,) .
Timothy D. Scrantom, Mark)
Broadwater, and H. Hugh )
Andrews, - A ) -
_ | )
. Defendants. )

The Piaintiff, complaining of the Defendants herein,"

respectfully alleges:. -

JURISDICfIONAL-AND GENERAL ALLEGATIONS

1. " The Plaintiff, Qﬁentin S. Broom, Jr., (hefeinafter

referred to as “Broom, “) is a citizen and resident of the County
'§f Spartanburg, State of South'éarolina.

2. The Defendant, Ten State Street, L.L.P.,

doing business in_Spartanburg Count§,<South Carolina. On
information and belief, Ten State Street is a law firﬁ which
 includes off-shore law and internétional law among_its‘aféas of
4practi¢e, and owned §r~éontrolled by Timothy D. Scrantom.

3. The Defendant, Timothy D. Scrantom, (hereinafter

S 95  RECEIVED juL 017008




referred to as “Scrantom,”) is a' citizen and resident of the
County -of Charleston, State of South Carolina, and is licensed to
practice law 'in the State of South Carolina. On information and

belief, Scrantom is a partner and member of Ten State Street,

L.L.P.

4. The Defendant, Mark Broadwater,~(hereinafter
referred to as “Broad&ater,”) is a citizen and resident df thg
County of Charleston, State of South Carolina.. On. information
and belief,'BroadWQtef is the bﬁsiness manager for Ten State-
étreet, and in that caﬁacity, acts as the general manager of '

trust and company services for the firm.

5. The Defendant, .H. Hugh Andrews, (hereinafter
referred to as “Andrews,”) is a citizen and resident of the
"County of Spartanburg, étate of.South Carqlina.

6. ~For a number of years, Andrews and’Broom have béen'
business partners, primarily in Tri-Star Communicationé; Inc.,
(hereafter feferred to as “Tri-Star,”) bgt also in other |
enterprises, including the ownership of various parcels of real
estate and other businesses. |

7. In the early éummef of 2000, Andfews-and Broom
" were considering a new business venturé, and Andrews insisted
that,Broom coﬁsult with Ten Sﬁate Street, aAléw firm which
Ahdfews'had been using for certain‘off—shore‘financial purposés.

8;_ Ultimately, Andrews and Broom decidéa not to

pursue this business venture.
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9. In December of 2000, Andrews and Broom decided to
undertake a business venture through their company, Tri-Star, in
the Dominican Republic. Andrews and Broom agreed that they would

be equal partners in the venture.

iO. Once agaih, Andrews ipsisted that they emplqy and
retain Ten State Street for the purpose of investing money in
-their'Dominican'Republic venture through the use of offfshore
compénies.
- 11. Andrews insisted that both he and Broom each
iﬁdividually contribute Three Hundred Thoﬁsand ($300,060.00)
"Dollars to the Dominican Republic venture through off-shore
entities redommended,_éreated, and gsed by Ten State Street;
12. AsApaft of the off-shore planning by Ten State
.Street, Ten State Street'ei;her_acquired'or formed two (2)
entities known as AKILAH,‘LTDf and Calum,. LLC for use by Andrews
;and Broom. |
13. 4As a result, both aAndrews -and Broom provided Three
;Hundred Thouéahd ($300/000.00),Dollars<each directly t§ AKILAH,
LTD;'pursuant to wiring instructions provided by Ten State Street -
for which they eaéh received.an};ordinaryvmember contract in
AKILAH, LTﬁ.,” a corporation in-St. Vincent and ﬁhelGrenadines.
The “ordinary member contract” reflected tﬁe ownérship interest
pf Brooﬁ and'Andrews to be equél.
| 14. Broom later discovered that his “ofdinary member

. contract” had been altered while in the possession of Ten State
%
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- and management fees charged by Ten State, Street.

Street,with:Broom’s interest reduced from fifty (50%) per cent to
twenty-five (25%) per cent.
15. After Andrews insisted that Broom use the services

of Ten State Street, Broom complained of the amount of the legal

As a result,’

Ten State Street provided Broom with a portion of a letter of

engagement with Andrews which authorized the charges for various

N

partners and employees of Ten State Streét.

16. . Thereafter, there were a number of substantial fee

kincreases by Ten State-Street(withquE prior notice given to

Broom.

17. ABroom,_Calum;;and AKILAﬁL LTD. were alsq'billed
for serﬁices by'Ten.State S;reét'for wérk perfqrmedvuniquely fdr
Andrews. | “

18. Ten State'Streét also charged management fees ahd
other costsgéppafentiy éonﬁected‘with the management of the'off;
shore entities which-Ten State Stréet had created.

19. Andrews‘and-Bréom, inlcénnection with their Tri—i

Star business venture, each individually loaned money to Tri-
S J

Star. 1In aadition, Dréws,.Inc.) a company owned by'Hggh Andrews,

sold equipmént'to Tri-Star creating a debt, the amount .of which

is a matter of'aiSagréement by and between Andrews and Broom.
20. 1In July of 2004, Broom learned that Drews, Iné:
had written off the debt allegedly 6wed to it from Tri-Star on )

Drews’ 2003 federal tax return.
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A21. Broom received no notification of that event,
however, he was thereafter obiigated to amend Tri-Star‘s 2003 tax
return to reflect the write-off by Drews, Inc.- as income tolTri—
Star. l ‘ 4o

22. Broom is informed and'believes that Ten State
Street advised Andrews concerning the loan_writé;off.'

23. At appfoximately thefsame time’ Dgfendant Andrews
was in the process of liquidatiﬁg Drews, Inc) in thelface of a
judgmeﬁt in excess of $1.6 Millioﬁ Dollars against it by IGT.

24. Broom is inférmed and believes that Defendant Ten
étate Street assisted'Andrews in the liguidation of Drews, Inc.

25. The actiops of Ten State’SEreet and its
anembers/émployees, Scrantom ahd“Broadwaker,-in jointly - T
representing Andrews, Broom, and a vafiety.ofxdther entities;in~'
which Andrews was in&plvgd, created a confiict of interest which
was ﬁe?er waived by Broom and Which was dégfiméntal to”Bfoom’s
1e§al, business, and personal affairs.

26. In'July of 2004, Broom became concerned ébodt a
nﬁmBer of the items mentioned hereinabove, and first
'individually,-and then through newly retained legal counsel,
'éttempted ﬁo obtéin possession of his compiete»files from -
Sgrantom and_Ten‘State Street, ds well as all'documents relating
, té:Andréws. | |
2%. The réqgest.both by Broom'and his attorneys met

“with repeated resistance and delays.

0)
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28. Broom was never permltted to secure the files of
Andrews though Ten State Street 301nt1y represented Andrews and

Broom simultaneously.

FOR A FIRST CAUSE OF ACTION

As to Defendants Ten State Street and Scrantom.

(Negligence in Performance of Prdfessional Duties)

29.  The allegations of the preceding paragraphs are
incorporated and referenced as iﬁ stated,verbatim'herein,

30. Broom is informed and believes that Ten State
‘Street and Scrantom were willful, wanton; reckless, grossly
: negllgent and negligent at the tlmes and places herelnabove
mentloned and falled to exerc1se due care. and caution as would .
‘have been’exercised by a feasonably prudent attormey under the
circumstances then and tnere prevailing in the following
'particulars:

a. ‘hIn7changing thebdrdinary member agreement of Broom
in AKILAH, LTD. without Broom's authqrization;

b. | In changing the ordinary membervagreement of BrQom
N in'AKiLAH/ LTD. when Andrews and Broom had agreed to be equal
: partnerszin such venture;

e. In repeatedly increasing the hourly rate of fées
eharged without-noticedto Sroom; A K - .

d.i In repeatedly increaSing~the hourlf rate‘charged
for the varlous services and employees of Ten State Street when

Broom had engaged Ten State Street at lower hourly rates;

b

97




e. In representing both Andrews and Broom 3

simultaneously on matters which created a conflict without notice

to Broom; .

v

£. In representing both Andrews and Broom
“simultaneously on matters which created-a conflict without

securing a waiver from Broom;

g. In'charging management fees and costs without
- notice to Broom and without his prior:approval; ‘

h. In charging-Broom, Calum,“and AKILAH for services
performed solely for Andrews; .

i. In failing to timely pfovide Broom’é legai
documents to him when requested;

J. In refusing to providé'the legal documents-bf
Andréwé when requested by Broom; |

k. In self—dedling with Broom's funds and charging .
'Broom, Calum, and AKILAH excessive fees for services actually
fendered in such other pa;ticulars as may be ascertained through
discovery procedureé undertaken~puf$ﬁant to South Carolina Ru?es
of Civil Procedure.

31. As a direct and proximate result of the willful,
.waﬁton, recklesé, grossly.negligent,'and negligent conduct of
the$e Defeﬁdants,‘Bron.has suffered loéé of incomé; diminution
-of his interest\in-AKILAH, LTD.,‘loss,of use of his property,
,payment'of exceggive attorney's fees and.managemenﬁ fees,'as well
Aas'othef Fongequential and related damagés., |

A
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32. Plaintiff is informed and believes he is entitled
to a judgment for actual damages, plus such punitive damages as
may be awarded, the costs of this action, and such other and

further relief as to the Court may seem just and proper.

FOR A SECOND CAUSE QF ACTION

'As to Defendants Ten StateistreetAand Scrantom

(Breach of Contraét)

~33. .The Plaintiff reasserts and realleges each and .

every allegation contained in the preceding paragraphs as if they .

~were set forth herein verbatim.

34: Broom secured a contract for legal services and.

certain management services for which Broom agreed to compensate

" Ten State Street and Scrantom for the protection of his.legal

rights, legal advice, consultation, and other legal and

magagement-services performed_by-Ten State Street and Scrantom in

their brbfessional capacitieé.as a law firm and attorney.

35. Implicit inthe conmtract by and between thése
paﬁties’was:;he covenant of good(faith and féir dealing which was
breachéd by Ten -State Street and Scrantom. |

36.: As a result of said breach éf édntract, Broom has
Suffered ioss of income,.diminutian of h;s,interest in AKILAH,

LTD., loss of use of his property, payment of excessive

‘attorney’s fees and management fees, as well as other

‘conseqguential and rélated damages.

37. Plaintiff is informed and believes he is entitled

% .
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to a judgment for actual damages, plus such punitive damages as
may be awarded, the costs of this action, and such other and
further relief as to the Court may seem just and proper.

FOR A THIRD CAUSE OF ACTION

As to Defendants Ten State Street, Scrantom, and Broadwater

(Breach of Fiduciary Dutv)

'38. The Plaintiff reasserts and reélleges each and
every‘allegation contained in the preceding paragraphs as if they
were set. forth herein verbatim.

39. ' The befendants, Ten State Street, Scrantomﬂ and'
Broadwater, at all times meﬁtioned héreinfwere éctinéjin a \
'fiduciary capacity to Broom.

* 40. The Defendants bfeached their fiduciary duties by
- engaging in confiicting legal repreéentation in ménagement
services which presented a conflict to Broom’ s iﬁtérests.

4l.l Alternatively, these Defendants are liable for :ﬁ
conépiracy to breach a fiduciary duty in that these Défendants
-wrongfully cénspired to, agreed to, aﬁd participated in ﬁhe"
,bfeaches aliegéd_herein. | |

42.” As a direct and proximate result of the breagh»by
these Defendants of their fidﬁciary.duty, Broom has,suffered'lbés
~of income, diminution of his interest in AKILAH,-LTD.,'loss of
uée of his property, paymentjof excessive attofney’s fees and

management fees, as well as other consequential and related

damages . ' - . : L
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'43.'3Plalntiff is lnfermed ahd'believeslhe is entitled
to a judgment for actual damages, plus such punitive damages as .
tnay be awarded, thevcosts of this aetion, and such other ahd
further‘relief as to the Cohrt~may seem just aﬁd proper.
. FOR A FOURTH CAUSE QoF ACTION

As to All Defendants

(Common Law‘Fraud)

44, 'The Plalntiﬁf reasserts and-realleges each and
Afevery}allegation contalhed‘ih the preceding paragraphslas”if they -
’wefe set forthuhetein'verbatim; . B |
;345! .The:Deﬁendants'set uﬁqh;a;cOurse of conduct tef
- defrauﬁ’and;mislead'Plaintiff~by‘maklhg-marieasArepfesehtationsg“
'Loutllned hereln to’Broom regardlng hlS status as a member of
‘ AKILAH ‘the relatlonshlp by and among the Defendants,Aand other
.‘related matters iu; S B g o ) .
A46]’:The rephesentations madefby the,Detendants were
:false, ahd the falsity of’the“same‘has:been concealedibf
'DefendantsAwlth.repeated.false‘and.ffahdalent assuranees'and
;pfomises. | |
| 47}"-befendahts"kheW‘that their representaticnsito
'.:_Bfoom mere false and made the same to hlm in a‘reckless dlsregard
A for whether the same were true or false

48. Broom was 1gnorant of the falsity of Defendants’

'

representatlons, and.Defendants knew that Broom Was 1gnorant of

the falsity of the‘same.
: : \o

101




49. Broom rélied:on Defendants’ false and fraudulent
representations, and Defendants intended that he so rely.

50. The rep;esentations made by the befendants unto
Broom were material in that these representations were critica;
to Broom's individual and business success and his actioﬁs in
‘reliance upon the representations. ' |
| 51. ~Broom rightfully-felied on,the.Defendanps!
-repreSentations.since‘Andrewsvwas a,gusiﬁeSS,paftner:pf Broom and
since-Broom”emp}oyed the other“Defendants:to proteét and preServg

his business interests..

3

52, As a direct and proximate‘resulﬁ dff;he;false apd.
fraudulent miSrepresentétions-and dmissidns made by Deﬁendants
unt§ Ehe Plaintiff herein as'aforesaid; Broom’has-sufferéd_loss
* of "income, diminﬁ#ion”of hisliﬁterest in AKILAH;LtTDz;Alosé of‘;;
,ﬁse of hisipfoperti,.pgyment of'éxcessive attofnéy’s féés_and‘niu

maﬁageméﬁt fees, és lel as othér cogseqﬁentiéi‘and réléted
\daméges. | | |

| 53. Plaiﬁtiff iS‘informed-and believes‘he is énti;led.
té'a judgmenﬁ for actugl damages, é;us such puqitivé'daméges as
may'bévawarded, the éosts of this actionf aﬁd such'othérfand
further'relief as to Ehe Court\may seeﬁ just aﬁd proper.

FOR A FTIFTH CAUSE OF ACTION

As to All.Defendants

(Constructive Fraud)

54. The Plaintiff reasserts and realleges each and

R\
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every>§llegation contained in the-p?eceaing paragraphs as if'they
were set forth herein verbatim.

.‘,55. Even if Defendants did not know or appreciaté the’
representations made by £hem to Plaintiff were false or with an
intent to deceive or .conceal such ffom the’Plaintiff,
nonetheless, Plaintiff asserts,Defendantsvshould have known. the .
falsity thereof'and should have‘appréciéted the afféct of thé;
concealment thereof in.iight of thé confidential and/or fidgciary_

relationship enjoyed by:each with the Plaintiff binding them to

- act in good faith and with due regard for the best interests of

‘the Plaintiff.

56. The actions of the Defendants in conveying
representations to Plaintiff set forth‘abové constitute

constructive fraud for .which Plaintiff‘Broomlhas'sgffered loss of

‘income, diminution of his interest in AKILAH, LTD., loss of use
of his property, payment of excessive attorney‘s fees and

management fees, as well as other consequential and related

daﬁages.
| 57. Plaintiff is informed and Qélieves hé is entitled
té‘é jﬁdgment for actual damages,'plﬁs‘such punitive damages.as
may be.awarded;-the‘costs Qf this'éction,~and such Qﬁher aﬁd
further reiiéf as to‘the Court may’éeem just and proper.

FOR A SIXTH CAUSE OF ACTION

As to All Defendants
(Negligent MiSfeQreéentation)
Y2
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58. The Plaintiffrreasserts and realleges each and
every éllegation contained in the preceding paragraphs as if they‘
wére set forth herein verbatim.

59. The Defendants made and participated in the making
of répresentations of fact to Broom by means of various
dpcumeﬁﬁé, reports; and statéments as alleged in Ehe Cpmplaint.

60. The Defendants hadlé pecuniary interest in making
these false represenéations to Broém as hereinabove described.

| | 61. The ﬁefendants owed Broom a duty of exercising due
care to inéure the statements.and‘represéntations made were
truthful and accurate. |

©62. In making thése'representatioﬁs,nDefendants
\ﬂdsrepresented or‘omitted-tq state material facts necessary in |
‘order to make.statements,'ih light of the circumstances under
which they'Werg made, not misleading.

- -63. In making these reéfesentations, Defendants‘
misreprésented-or'oﬁitted_stéﬁing material.facts necessary fqp
Broom to make informed decisions. |

64. It was reaéonably foreseeablé to Defendants that
Broom would rely on such stateﬁents.

‘ 65. Among the direct and proximate causes of the
;epfesentaﬁions and omissions to state material faéts were the
_hégligence and carelessness of the Defendants and the. absence of
'any.reasonable bésis for belief in the truth of such‘statements.

66.A-At the time the mis:epreSentations and omissions

2
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were:made, Broom was ignorant of their falsity and believed them
to be ﬁrue, and reliance on the misrepresentations and the
reliance of the knowledge and expertise of the Defendants, Broom
was induced to act where he may net etherwise have acted.

67. 'As a proximate result of Defendants” negligent
ﬁisrepresentations, Broom has suffered loss of income, diminution
of his iﬁterest in>AKILAH;'LTD., loss of use of his property,>.
payﬁent of-excessive attOrney’s fees and management fees, as well{
as other consequential and relaﬁed damages.

68. Plaintiff is informed and believes he is entitled
to a judgment for actual damagee, plue'Eﬁch punitive damages as
may be awarded, the costs;of this ectionr and such(other'ahd
further relief as to the Court ﬁay seem jdet‘aﬂd proper.

FOR A SEVENTH CAUSE _O’F' ACTION

- . As to All Defendants '

(Civil Conspiracy)

69.- The'Plaintiff reasserts and realieges eech and
every7éliegétion'contained in the preceding paragraphs as if they
were set forth herein verbatim. | |

70. Broom is informed and believes that the Defendants
coﬁbined and eonspired Eo'disseminQEe-faise'and misleading
informatien,'to misappropriate Broom’s assets Withoﬁt his
~knowledge and consent, ahd.te otherwise injUre and damege Broom.

'71. Said Defendants’ conauct was wrongful and illegal

and caused Broom injuries and damages including, but not limited

X
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to, loss of income, diminution of his interest in AKILAH, LTD.,
loss of use of his property, payment of excessive attormey’s fees
and management fees, as well as other consegiential and related

damages.

. 72. Plaintiff is informed and believes he is entitled
to a judgment for actual damages, plus such punitive damages as
may be awarded, the costs of this action, and such other and

further relief as to the Court may seem just and proper.

FOR AN EIGHTH CAUSE OF ACTION

As to_Ten State Street, Scrantom, and Broadwater

fViolation of S.C. Unfair Trade Practices Act,

‘Section 39-5-10, et.seq.)

4’  73. The Plaintiff_reasserts énd reaileges each and

everY'aliegation contéined'in'the preceding‘paragraphs as if they
were set forth herein verbatim. |

74. The Plaintiff is informed and beiieves that the
aétions of Ehe Defendants Ten State Street, Scrantom, and
Broadwater constitute trade within the meaning of South Carolina
2' Code 39—5—20(&).v |

75." The Plaintiff ié informed and believes that the
cbﬁdﬁct>of the Defendants in miSrepresenting‘to the Plaintiff and
misleading him, as mére specifically set forth above, constitutes
'ﬁjfair and deceptiﬁe acts in.willful &iolatiqn of the Soﬁth
Carolina Unfair Trade Practices Act, . Section 39-5-10, et.seg.

76. The actions of these Defendants impacted upon the

N

&

106




public interest of the people of the State of South Carolina and

. were capable of repetition.

77.V‘As a direcf andipfoximéte result of‘the;unfair and
deceptivé trade'bractices committed by these Defeﬁdﬁnts, Broom.
has suffered loss of income, diminution of his interest in
AKILAH, LTD., loss of use of his property, payment of excessive
attorney’s fees énd management fées” as wéllzas other .
Eonsequential and related damages. |

78. As a direct aﬁd'prqximate resul;,qthé Plaintiff is
igfo:ﬁed and believes that he is4entitled to acfual.damages to be
trebled fo; the willful vio;ations committed and an:award of
reasénablé attorney’s fees} |

y WﬁEREFORE, Pléihtiff prays for.judgment.qf this Court

declaring: | ) ” K . ! '

‘> a. Void and uﬁenforceable ail‘fée;contfacﬁs with_Teh
State Street and/or Scrantom and restitution of all fées recei&gd
'by either under such agreements;.

b. Restitution of all fees ﬁéid to Te@ State Stﬁeet,
Scrantom, ana.BroadWater; \

| ¢.  Actual and punitive damages and costs;

&. Prejudgment interest at the highest ratejaliowed
byAlaw on monies lost; | |

‘e. Trebie daméges and reasonable-éttorney’s fees;

f. Suéh other and further reiief as to the Court‘may
seem qppfopriaﬁe under the circumstances.

. - RS
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PATRICK E. m\?gm ;)

Patrick E. ‘Knie

.7 S.C. Bar No. 3564
P.0. Box 5159
250 Magnolia Street
Spartanburg, S.C. 29304
Telephone No. (864) 582-5118
Telefax No. (864) 585-1615

James R.. Gilreath

S.C. Bar No. 2133
THE_GILREATH»LAW FIRM, P.A.

110 Lavinia Avenue

Post Office Box 2147
Greenville, South Carolina 29602
Telephone (864) 242-4727

Telefax (864) 232-4395

'ATTORNEYS FOR PLATINTIFF
June 27, 2008 - '

Spartanbﬁrg, South Carolina
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STATE OF SOUTH CAROLINA ) | '
) INTHECOMMON PLEAS COURT
- COUNTY OF SPARTANBURG -) . . . . .. . . -

_ Quentin S. Broom, Jr,,

 Plaintiff, L
. ‘MOTION TO DISMISS
vs. THIRD PARTY CLAIM
~ Ten State Street, L.L.P.,

- Timothy D. Scrantom, Mark

" C/A No. 2008-CP-42-3397
-Broadwater, andH Hugh : ' ‘ :

Andrews, B
. Defendants. »
: = O
: x =2 ro
e —m
CL S 5 zg'ﬂ
- Defendant H. Hugh o %g oF -
Andrews Individually and gjg & 3T
A . O
on behalf of Tri-Star 3> "._._g )
A ot ] OC‘
-Communications, Inc., as = = 23
a Third-party Plaintiff, e 5
’ ' — - <
Vs '

- Quentin S. Broom, Jt.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

)

)

)

)

)

)

)

)

)

)
Third-Party )
Defendant, ).
Plamtlff Broom moves to dismiss Wlth prejudme pursuant to SCRCP 12(b)(6)

and 12(0) all of the counterclalms of the Defendant Andrews, purportedly brought as a

stockholder of Tn Star and the Th_er Party Complaint of Plaintiff Tri- Star This MOthIl

~

1S based on the grounds that Andrews Counterclaums and Third- -Party Complamt 2

' The requ181tes of Rule 23 were not comphed with within-the statute of limitations. Any
new action would be time barred.

2Sufficiency of the pleadmg n meeting the reqmrements of Rule 23 must be based solely
. upon the allegations contained *189 within it. McCormick v. England, 328 S.C. 627, 633,
494 S:E.2d 431, 433 (Ct.App.1997). Carolina First Corp. v. Whittle, 343 S.C. 176, 188-

i
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together with the claims therem asserted, fail to meet the stnngent pleading requirements

" of Rule 23 SCRCP3 to properly assert a shareholders denvanve suit for the followmg

five reasons:

(1)  Andrews has never made a demamd4 on the Tri-Star Board of Directors;

(Zj Andrews has failed, as Rule 23 requires, to. demonstrate that a demand
would have been futile in thlS case;

‘(3) The Complamt was not Venﬁed, as Rule 23 reqmres

4) The complaint totally fails to allege with any particularity the efforts, if -

any, made by Andrews to obtain the action he desires and the reason for

89, 539 S.B.2d 402, 409 (S.C. Ct. App: 2000).

*Rule 23 Of the South Carolina Rules of Civil Procedure provides:

(D) Derivative Actions by Shareholders In a denvanve action brought by one
or more shareholders or members to enforce a right of a corporation or of an

unincorporated association, the corporation-or association having failed to-enforce a nght

- which may properly be asserted by it, the complaint shall be verified and shall allege that

the plaintiff was a shareholder or member at the time of the transaction of which he’
complains or that his share or membership thereafter devolved on him by operation of
law. The complaint shall also allege with particularity the efforts. if any, made by the

107

plaintiff'to obtain the action he desires from the directors or comparable authority 5, iftn

- mecessary, from the shareholders or members, and the reasons for his failure to obtal%,
“the action or for not making the effort. The derivative action may not be maintained &1’:
appears that the plaintiff does not fairly and adequately represent the interests of the
shareholders or members similarly situated in enforcing the right of the corporation G‘ﬂ
association. The action shall not be dismissed or compromised without the approval of .
the court and notice of the proposed dismissal or compromise shall be given to - T:
shareholders or members in such manner as the court directs. (Emphasis added).”

““At a minimum, a demand must identify the alleged wrongdoers, describe the factual
-basis of the wrongful acts and the harm caused to the corporation, and request remedial
- relief.” Allison, 604 F.Supp. at 1117; see also Latimer, 39 S.C. at 53, 17 S.E.'at 261
- [*“The efforts to induce such action as complainant desires on the part of the directors,
and of the shareholders, when that is necessary, and the cause of failure in these efforts,
should be stated with particularity.” (quoting Hawes, 104 U.S. at 461; 26 L.Ed. 827)]..
Such a-pre-suit demand must be alleged, **410 not in a conclusory fashlon but through

Le M Wd

-0

£

particularized allegations. Carolina First Corp V. thtz‘le 343 S.C. 176 189, 539 S.E. Zd-

402, 409-10 (S.C. Ct. App. 2000). *
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his failure to meet this requirement (Carolina First Corp. v. Whittle, 343
- S.C. 176, 188-89, 539-S.E.2d 402, 409 (S.C. Ct. App. 2000); and

) the Complaint fails to. allege that Andrcws can fairly and adequately
represent the interests of the other Tristar shareholder in this case.

Other authorities for this Motion will be submitted in a Memorandum of law to be

submitted prior to argument of this Motion.’

- TPt
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STATE OF SOUTH CAROLINA )| INTHE COURT OF COMMON PLEAS
. )
COUNTY OF SPARTANBURG )
' . ) Civil Action No. 2008-CP-42-3397
Quentin S. Broom, Jr., )
Plaintiff, ) PLAINTIFF QUENTIN S. BROOM,
Vs. : ) JR.,’S MEMORANDUM OF LAW IN
' )| SUPPORT OF MOTION TO DISMISS
Ten State Street, L.L.P., Timothy D. ) ,
Scrantom, Mark Broadwater, and H. Hughes |)
Andrews, )
, Defendants, ) -
of which, ) —
Defendant H. Hughes Andrews, Individually | ) —i
and on behalf of Tri-Star Communications, | ) | - S
Inc., as Third-party Plaintiff, ) —
) =
vs. ). ‘ :"_
. ) -8
Quentin S, Broom, Jr., )
) .
Third-party Defendant. | )
)

This memorandum is respectfully submitted to the Court in support of the motion to

dismiss filed by Plaintiff/purported countercliim-defendant, Quentin S. Broom, Jr. (“Broom”)

on September 14, 2011.

" INTRODUCTION

* Broom is an officer, director and/or owner of Tri-Star Communications, Inc. (*“Tri-Star™).

The Defendant/purported counterclaim-plaintiff, H. Hughes Andréws (“Andrews”), attempted to

bring this as a shareholder derivative suit on behalf of himself and Tri-Star, an entity in Which he

is a shareholder and creditor. Ten causes of action are set forth in the Amended Answer and

Counterclaims of Defendant H. Hughes Andfews:l (i) Breach of Fiduciary Duty; (2) Breach of -

! For sake of brevity, this pleading will be referred to hereinafter as “Counterclaim.”
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"Contract; (3) Breach of Contract Accompam'ed by a Fraudulent Act' (4) Breach of the Covenant'
of Good Faith and Fair Dealing; (5) Conversion; (6) Violation of S.C. Code of Laws § 33-8-300;

(7) Vlolatron of S.C. Code of Laws §- 33 8-420 (8) Promissory Estoppel (9) Fraud; and (10) ‘
Negligent M1srepresenta’t10n. These claims are based on various allegations of mismanagement
on the part of Broom that has allegedly resulted in loss to Tri-Star, as a corporate entity, and :[O

“Andrews, as a shareholder and creditor of Tri-Star.

As explained further below, AndreWs never received leave of court or written consent to
'ﬁle the Amended Answer and Counterelaims and thus failed to proeerly file and sen’ir’e his
claims against, Broom Andrews also farled to comply with the legal prereqursrte of maliu;g a
proper pre- su1t demand upon the Tri-Star management to give management the opportumty flrst‘ :

to de01de whether Andrews clalms have ment and whether it would be in the best mteresf" f. -

S
: , . - . D
the company to assert those elalms. ) .

Andrews’ shareholder derivative action purports to be brought by"And'rews in the name '
of Tri- Star and, allegedly, for its beneﬁt A shareholder derivative action seeks to have a court
compel a corporatron to sue 1ts own officers. and d1rectors for the causes of action alleged. ThlS
is an extraordmary requeet.

_lr is of critical importance that Andrews _compl)r with the legal requirements of making a
'proper pre—sllit demand upon Tri-Star management, arrd ‘alleging that proper demand was made
in ihe e.pervative pleading. Itis clear fromit'h“e four corners ef the Counterclaim that Andrews: did
not present a demand to Tn—Star'management. Nor hae he made any allegatien that management
jwrongﬁllly refused a demand by Andrews. Finally, Andrews has made no attempt in the

+ Counterclaim to allege adequate grounds te' el{cuse the laek of a proper ‘pre—suit demand. As‘

discussed in detail below; because the law requires Andrews to allege either, (a) that a proper -
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demand was wrongfully refused, or (b) that making a demand would be futile, the Court must
: dismiss this action for failure to satisfy the demand requﬁemcﬁt.

" BACKGROUND AND SUMMARY OF ANDREWS’ ALLEGATIONS

Tri-Star Communications, Inc. is a South Carolina corporation with its principal place of
business in Spartanburg County, South Carolina. (Counterclaim, § 22). H. Hughes Andrews, is

>or was a shareholder of and a creditor of Tri-Star. (Id., § 22). Quentin S. Broom, Jr., was 4a

“director, officer, and a fifty percent (50%) owner of Tri-S_tér, and operated Tri-Star at all times
atissue.” (Id., 1[ 24). |
While the Coﬁnterclaim presents a litany ;)f faptual allegations, there appear to be four
general allegations supp’orting.each of the causes of action. Andrews contends that Broom,
acting as a “director, officer, and fifty percent (50%) owner of Tri-Star” acted moﬁgﬁﬂly b%’;
1. Paying himself from Tri-Star Wiﬂldut consent or authoﬁty from Andiews; s v '

—

2. Selliﬁg substantially all of the assets of Tri-Star Inc. at below market‘yaluéiaf_hd‘»

without authority or consent of Andrews; » o
\ A o ' - @
3. Converting Tri-Star’s money and/or assets for Broom’s own use and benefit;

4. Failing to exercise ordinary care and diligence commensurate with the standard
- of care applicable to similarly situated managers, officers and/or shareholders.

(Countérclaim, ﬂ 24,36)

| Although Tri-Star is not listed .as a aefendant in Andrews’ counterclaim pleadling,‘
encompassed w1th1n these allegations are various failures on tﬁe part of Tri-Star to pay a debt
owed to Andrews (shareholder loan) and/or his -éombany, Drews, Inc. (Gaming Machine

ﬁnanc:ing).2 Specifically, Andrews alleges the distribﬁtions’ Broom made to himself weré made

?  Andrews loaned Tri-Star one hundred thirty thousand dollars ($130,000) on or before August 31, 2005,

(Counterclaim, § 25). Tri-Star purchased “Pot-O-Gold” video gaming machines (“Gaming Machines™)
and other goods and services from Drews Distributing, Inc., a South Carolina corporation (“Drews, Inc.”)
owned 100% by Defendant Andrews. Drews, Inc. distributed by assignment to Andrews all rights to

3
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at 2 time when Tri-Star owed Andrews substantial sums of money both as a shareholder, for a.
shareholder loan, and asa créditor bf Tr»i-Stari (1d., 97 25-27, 35).

MOTION TO DISMISS STANDARD

From the outset, it should be mentioned that Broom specifically plea' that each and every
one of the counterclaims failed to set forth sufficient facts or the requisite legal elements for the

claims sought such that Andrews failed to adequately state a claim upon which relief may be

-given against Broom. (See Reply to Counterclaims of Defendant H. Hugh Andrews filed

. September 26, 2006, at 920, 38, 55, 72, 89, 107, 125, 144, 166, and 186).

A moti@n to- dismiss under Rule 1_2(b)(6) must be granted if the facts alleged and the

+ inferences reasonably deducible from the pleadings' would not entitle the counterciaim pEmtiff .

to relief under any theory of the case. Brown v Leverette, 291 S.C.3 64, 353 S.E.2d 697 (¥987); .

. . . i
McCormick v. England 328 S.C. 627,494 S.E. 2d 431 (Ct.App. 1997).. Thus, the question(f?) be

considered is whether, in the light most favorable to the plaintiff; the counterciaiﬁi pleaﬁéng

: : : )
articulates any valid cldim for relief. Toussaint v. Ham, 292 S.C. 415, 357 SE.2d 8 (1989);

Cowart v. Poore, 337 S.C. 359, 523 S.E.2d 182 (Ct. App. 1999).

However, the court should not give.effect to a counterclaim-plaintiff’s legal conclusions.

See United Mine Workers ‘of America,‘ Inc. v. Wellmore Coal Corp., 609 F.2d 1083 (4th Cir.

1979) (allegations that.defendant acts “under color of state law” is a legal conclusion which is -

payments from Tri-Star. (Id,, § 26). As of October 31, 2005, Tri-Star owed Andrews the sum of three
million six hundred twenty-six thousand, three hundred ninety-three and 17/100ths dollars
($3,626,393.17) for Gaming Machines and other goods and services sold to Tri-Star, of which one million .
one hundred ninety-four thousand three hundred sixty-two and 83/100ths dollars (31,194,362.83) is for
the actual unpaid portion of the purchase price (the remaining amounts being accrued and unpaid finance,
charges). (Id.,, ] 27).- For purposes of this motion, all allegations in the counterclaim pleading must be
accepted as true. ‘ :

* Broom filed a Reply under the mistaken belief that the Amended Answer and Counterclaims had been
properly filed and served. Recently, it was discovered that Andrews. merely attached a proposed
Amended Answer and Counterclaim to his Motion to Amend filed on or about May 26, 2006. He never
received an Order on his motion nor did he ever formally file and serve the pertinent pleading. o

4
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insufficient to avoid dismissal of § 1983 claim). Furthermore, “[a] Rule 12(b)(6) motion should

be granted when the complaint Iacks a cognizable theory or facts sufficient to support a theory

C. Wright and A. Miller, Federal Practice and Procedure: Civil 2d § 1357 at 272 (Supp. 2001)

Moreover, the court is not required to accopt a counterclaim-plaintiff’s conclusory allegations
that contradict the specific facts pled. Id. § 319-21 ( 19*90). _

The United Statos Supreme Court disoussed the standard for evaluating whether a

complaint is sufficient to survive a motion to dismiss, in Ashcroft v. Igbal, 129 S.Ct. 193 7, 173

L.Ed.2d 868 (2009): “To survive a motion to dismiss _a compldint ‘must-contain sufficient

factual matter, accepted as true, to 'state a clau:n to relief that is plau31ble on its face.' A claim has

2
_/-d

facial plau51b1h‘ry when the plaintiff pleads factual content that allows the court to dr@y the‘ :

-4 .
reasonablc inference that the defendant is hable for the misconduct alleged.” Id at \[949

(quoting Bell Atlantic Corp V. Twomblv, 550 U.S. 544, 570, 127 S:Ct. 1955) (intomgl:cit&{ions -

omitted). . - : I S

~South Carolina law requlres dismissal of a oomplamt for failure to satlsfy the pleading
: reqmrements of Rule 23(b)(1), SCRCP "(a] denvatwe actlon that does not meet the pleadmg‘
requlrements of Rule 23(b)1), SCRCP, is properly dlsnnssed pursuant to Riille 12(b)(6)

| Clearwater Trust v. Bunting, 367 S C#340, 351, 626 S.E.2d 334, 339 (2006) (quotmg Carohna

First Corp. v. Whittle, 343 S.C. 176, 539 S.E.2d 402 (Ct. App. 2000)). "Rule 23 is a departure

from the more liberal pleading requirements of Rule 8, SCRCP, in that it requires particularized

éllegations Id. at 188. A plaintiff who fails to satisfy the requlrements of Rule 23(b)( 1 lacks

standing. Stnckland V. Flue Cured Tobacco Co-op. Stabilization Corp 643 F. Supp. 310, 316 -

" (DS.C. 1986) ("[s]ince the plaintiffs ... have not comphed with the reqmrements for a denvahve

- action, they lack standing to bring the action before this Court....”y
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As is demonstrated below, the standard. for granting a motion to dismiss under Rule
12'(6)(b’) is met in this case.

. ARGUMENT e
L ANDREWS HAS NOT COMPLIED WITH THE PLEADING AND DEMAND

'REQUIREMENTS PRIOR TO COMMENCING A SHAREHOLDER
DERIVATIVE ACTION ON BEHALF OF TRI-STAR .

Andrews’ shareholder derivative action should be dismissed pursuant to Rule 12(b)(6)

and 12(c), SCRCP, based on the fact that he failed to satisfy the pleading and demand"
requirements of Rule 23(b)(1), SCRCP, which provides: -

“In a derivative action brought by one or more shareholders or .-
members to enforce a right of a corporation or of an-
unincorporated association, the corporation or association having -
failed to enforce a right which may properly be asserted by it, the
complaint shall be verified and shall allege that the plaintiff was a
shareholder or member at the time of the transaction of which he
complains or that his share or membership thereafter devolved on
him by operation of law. The complaint shall also allege with
particularity the efforts, if any, made by the plaintiff to obtain the -
action he desires from the directors or comparable authority and.
if necessary, from the shareholders or members, and the reasons’

for his failure to obtain the action or for not making the effort.
)

X 1%}
A 3’&()} ik

1'\}
[y

Ll
4

e il

- A, Andrews’ Amended Anngr-and Counterclgim Was th' Verified '
There is no evidence or allegatién mWhere in the Amended Answér and Co‘unte‘rclaims
of DEfendant H. Hughes Andrews that the plgading was verified befo're it'wés attached as a’
proposal to his Motion to Amend filéd on-or about May 26, 2066. No %‘Veriﬁcation” signature
line is found w1thm the proposed pleading nor ié one attached to it. | ’
The South Carolina Supreme .Court has held that féilme to comply with the pleading
requirements of ﬁule 23(b5(l), SCRCP, is grounds for dismissal pursﬁant to Rule 12(b)(6),

SCRCP: "[a] derivative action that does not meet the pleading requirements of Rﬁle-23(b)(1), .
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SCRCP is properly dismissed pursuant to Rule 12(b)(6)." Clearwater Trust, 367 S.C. at 351,

626 S.E.2d at 339 (quotmg Carolina First Corp., 343 S.C. 176 539 S.E.2d 402).

The importance of the verification requirement s discussed by a South Carolina district

court analyzing the federal counterpart to Rule 23(b)(1); in Strickland, 643 F Supp. 310

This rule is not a technical procedural requirement, but reflects
important policy concerns. Verification, for example, serves the
_ important purpose of ensuring that the plaintiff or some other

.person has investigated the charges and found them to have
substance.

1

Id. at 316 (internal quotations and citations omitted). - :

The verification requirement also serves to discourage lawsuits filed for

i@roper

=

purposes: A
] : . !

Rule 231 (FRCP)* requiring verification of complaints in 1

derivative actions "was originally adopted and has served =z

since in part as a means to discourage 'strike suits' by people =

who. might be interested in getting quick dollars by making e

charges without regard to their truth so as to coerce corporate -~ 2

managers to settle worthless claims in order to get rid of them."
Surowitz v. Hilton Hotels Cmp., 383 U.S. 363, 371, 86 S.Ct. 845,
850, 15 L.Ed.2d 807 (1966). And, while it is undeniable that
derivative suits have played a rather important role in protecting
corporate shareholders from the machinations
insiders, id.,. it isequally true tha
suits

of corporation
"nuisance'" and '"strike"
cannot be tolerated under the guise of a derivative
action ostensibly brought for the benefit of a corporation

Brown 'v.' Hart, Schaffner & Marx, 96 F.R.D. 64, 66-67 (N.D. I1l. 1982).

In

Strickland the distriqt court dismissed the plaintiffs' complaint for lack of standing

resultmg from the plamtlffs failure to comply with the venﬁca’uon and demand reqmremen‘cs

See

Strickland, 643 F. Supp at 316 ({tlhe requirements of Rule 23.1 are to be v1gorously

. 4 The reporter's notes to Rule 23, SCRCP, state that ”[t}lns Rule 23(b)(l) is the language of the present
Federal Ruile 23.1." .
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enforced" and failure to meet them 'requires dismissal of the suit. ") (internal citations
ormtted) (empha51s added)

B. Andrews Did Not Comply With The Demand Require[dent'

Andrews has also failed to satisfy the legal requirement of. a pte;Shit demand on Tri-
Star’s Directors, Ofﬁcets or Owners. Andrewshas: (1) failed to allege ‘a proper demand to
managentent as to all of the claims in the Amended Answer and Couhterclaim; (2) failed to
allege that management wrongfully refused his demand; and (3) failed to-allege the demand was

excused due to futility.

Rule 23(b)(1), SCRCP, requires that the complaint (1). shall be verified; (2) shall allege

that the pla'mtiff was a shareholder or member at the time of the tranéaction OfWh.lé‘E’ he

P e
_ complains or that his share or mernbersh1p thereafter devolved on him by operatlon of laW'-and '

(.fl

(3) shall also allege with particularity the efforts, if any, made by the plamtlff to obtam the acnon

L)
- o

he desires from the directors or comparable authority and, if necessary, from the shareholdere or
- members, and the reasons for his failure to obtain the action or for not maki'ng the effort.

It is noteworthy that the rule requires the- allegatlons to, be made "w1th partlculanty " Thls

reqmrement means that conclusory allegatlons will not Wlthstand a mot1on to dismiss. The South

Carolina Court of Appeals in Carolma First Corp.,343 S.C. 176, 539 S.E. 2d 402, discussed the .
rmmmum amount of detaul reqmred ina pleadmg, to satlsfy the demand requxrement . "At
‘a minimum, a demand must 1dent1fy the alleged Wrongdoers describe  the factual basis
of the wrongful acts and the harm caused to the corporatlon and request remedial rehef "
Id. at 189 539 S.E.2d at 409-10.

Andrews makes no a.llegatidns concerning a pre-suit demand, let alone any one that ‘

contains these particular attributes. The determination of whether a pre-suit demand . was
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sufficient must be made on the factual allegations contained within the "four corners of the

pleading." Carolina First Corp., 343 S.C. at 190,539 S.E.2d at 410.

| Andrews utterly failed to pléad with particularity that he mvade a proéer pre-suit
demand, that Tri-Star management wrongfully refused the demand, or that>such a demand on the
management would be futile. These requirements are not merely technical matters of pleading.
~The requirements of this rule are stringent because shareholder derivative suits "impinge on
| the inherent role vo_f corporate management fo -conduct the affairs -of the corporation.”

Carolina First Corp., 343 S.C. at 187, 539 S.E.2d at 408.  This role of corporate managemént

includes the right to decide whether the company $hould initiate litigation to redress. an aﬂege’d

——

wrong against the company, or to decide not to invest the resources of the coxporanon in I%?;rsmt' O

of the shareholders clalm of a corporate wrong. This is the fundamental reason for the de%ﬂand

~=
o

requu-ement As explamed by the South Carolina Court of Appeals e o =
LW
"Demand -is required in order: to assure- ‘compliance with v

* the most fundamental principle of corporate governance-directors
are answerable to the shareholders and are charged with the

* duty and. responsibility to manage all aspects of corporate -
affairs." Id., at 1117. As the United - States Supreme Court.
cexplained, "The purpose of the demand requirement is to
‘affor[d] the directors an opportunity to exercise their reasonable
business judgment and waive a legal right vested in  the
corporation in the belief that its best interests will. be promoted
by not insisting on such right." Kamen, 500 U.S. at 96, Ill S.Ct.
1711 (alteration in original) (quoting Daily Income Fund, Inc.,
464 US. at 533,104 S.Ct. 831). "Thus, the demand requirement
implements ‘the - basic principle of corporate governance
that the decisions of a corporation-including the decision to initiate
litigation-should be made by the board of directors or the majority -
of shareholders." Kamen, 500.U.S. at 101, 111 S.Ct. 1711
(quoting Daily' Income Fund, Inc.; 464 U.S. at 530, 104 S.Ct.
831); see also Spiegel, 571'A.2d at 773 ("The purpose .of pre-
suit demand is to assure that the stockholder affords the -
corporation the opportunity to address an alleged wrong without
litigation, to decide whether to invest the resourcés of the
corporation in litigation, and to control any litigation which does
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occur."). A demand alerts the board so that it may take the
correctlve action, if any, which it deems necessary.

Carolina First Corp., 343 S.C. at 188, 539 S.E.2d at 409,

Because Andrews failed to allege with pal‘ticularity a pre-suit derhand on Tri-Star
management, this case should be dismissed.

C. Failure To Allege That a Proper Demand Was Wrongfully Refused

Nowhere in the Counterclalm is it alleged that Tri- Star rnanagement wrongfully refused .

any pre- suit demand that was made Tlns missing allegation log1cally follows when a

shareholder fails to allege that he made a pre-suit demand in the first place.

D. Failure To Allege Demand Futility I,
2

Andrews has failed to plead demand futility. While Rule 23(b)(1), SCRCP does prqvide
(S

that a shareholder need not make a pre-suit demand when it is clear that the act would be fotle, -

—

the rule specifically states the shareholder must allege futility with particularity. "Shareho@;érs .

still ha[ve] the burden of alleging particularized facts to support the .assertidn that demand would

have been futile." Carolina First Corp., 343 S. C at 192,539 S.E.2d at 411 (emphasis added)

Andrews has failed to. allege a pre- -suit demand would have been futﬂe “As such, all of
the causes of action made by Andrews, individually and on behalf of Tri-Star must be dismissed.
1I. ANDREWS’ CLAIMS AGAINST BROOM CONSTITUTE A SINGLE CAUSE
OF ACTION THAT IS TIME BARRED UNDER SECTION 33-8-420(¢) AND,
THEREFORE, THOSE CLAIMS FAIL AS AMATTER OF LAW., -

A. Single cause of action governed by Sectlon 33-8-420

Andrews’ purported claims against Broom constitute a single cause of action governed by

Section 33-8-420 of the Code of Laws of South Carolina of 1976, as amended,’ including the

* This statute is applicable because Tri-Star is a South Carolina corporatlon with its prmmpal place of
business in Spartanburg County. (Counterclaim, 1] 22)

10
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limitations periods contained in Subsection (e). Section 33-8-420 provides:

Section 33-8-420. Standards of conduct for officers.

(a) An officer with discretionary authority shall discharge his duties
under that authonty

(1) in good faith;

(2) with the care an ordinarily prudent person in a like position
would exercise under similar circumstances; and

(3) in a 'manner he reasonably believes to be in the best interests
of the corporation and its shareholders.

(b) In discharging his duties an officer is entitled to rely on
information, opinions, reports, or statements, including financial
statements and other financial data, if prepared or presented by: _
(1) one or more officers or employees of the corporation whom

the officer reasonably believes to be reliable and competent in
the matters presented; or

(2) legal counsel, public accountants, or other persons as to

matters the officer reasonably believes are within the person’s -

professional or expert competence.

(c) An officer is'not acting in good faith if he has knowledge
concerning the matter in question that makes reliance otherwise
permitted by subsection (b) unwarranted.

(d) An officer is not liable for any action taken as an ofﬁcer or any

failure to take any action, if he performed the duties of his office
in comphance with this section.

(¢) An action” agai‘nst an officer for failure to perform the duties
imposed by this section must be commenced within three years
after the cause of action has accrued, or within two years after the
time when the cause of action is discovered, or should reasonably
have been discovered, whichever sooner occurs. This limitations

- period does not apply to breaches of duty which have been
concealed fraudulen‘dy -

68 111

The allegations in the causes of action against Broom, while couched in terms of breach

of contract (Counterclaim, at §§ 38-43), breach of contract accompanied by a fraudulent act dd.,

11
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( _ at 1[1].44-48), breach of covenant of good faith and fair'dealing (Id., at ]9 49-53), conversioﬁ (Id.,
at ‘w. 54-58), promissory estoppel (@ at 99 71-77), fraud (Id., ﬂ 78-87), neghgent
" misrepresentation and (I_d., 88-95), and variations on those themes, constitute a single cause of -
action that arises out of a single core set of facts; nameiy that Broom, acting as a “director,
officer, and ﬁfty percent (50%) owner-of Tri-Star” acted wrongquy by:
1. Paying himself frorn Tri-Star without consent or authon'ty frorn Andrews;

2. Sellmg substantially all of the assets of Tri-Star Inc at below market Value and
without authority or consent of Andrews;

3. Converting Tri-Star’s money and/or assets for Broom’s own use and beneﬁt'

4, 4Fa1hng to exercise ordmary care and dlhgence commensurate Wlth the staadard

of care applicable to similarly situated managers officers and/or shareholcters

="
[}

| (Counterclaim, §124,36) . .. ' S | =B
| %\ , Under South. Carohna law,- these allegations cons’utute a smgle cause of actlen Inr—,énce
R | v. Glenn, 165 S.C. 509, 164 S. E 302 (1932), the Supreme Cou.rt of South’ Caroh_na hel'd as
follows with regard to allegations that are similar to the allegations by Andrews: . o \D

What is the cause of action set out in the ‘complaint? What
. constitutes a cause of action? :

Every judicial actiori,-rnust involve the following elements: A
primary right possessed by plaintiff, and a corresponding primary
duty devolving upon the defendant; a delict or wrong done by the
defendant which consists in a breach of such primary right, and
duty; a remedial right in favor of plaintiff and-a remedial duty
resting upon defendant, springing from this delict; and ﬁnally the
remedy or relief itself.

Analyzed by thls deﬁmtlon what is the cause of action stated in
the complaint? It is that the Dollar Savings Bank, of which plaintiff
is receiver, and in whose place he stands, entitled to all its rights
and remedies, had the right to demand of defendants, as its officers
and directors, honest service in its behalf; diligence in the °
performance of their duty, and faithfully and honestly to prosecute
its business, and faithfully and honestly to protect and defend its

12
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interests, that in violation of there [sic] duties and obligations
defendants . neglected their duties and by connivance,
mismanagement, fraud, and deceit wasted its assets, converted

them to their own use and benefit in the particulars set out in the
complaint.

The complaint states one cause of action.
Id. at 513,164 S.E. at 303 (emphasis added) (citations omitted).

. Smnlarly, in Landvest Assocmtes v. Owens, 276 S.C. 22, 274 S. E 2d 433 (1981) limited

partners sued the general partner (1) for an aceountmg of profits from self deahng by the general

partner in connection with a sale of land that the general partner represented he was transferring |
at cost and without any profit, and (2) for damages for breach of the general partner s fiduciary -
duty to the' 11m1ted partners. The general partner contended that there was only a single cause of

action w1th two remed1es one at law and one in equity, and that the limited partners -had tpelect

which remedy to pursue. The Supreme Court of South Carolina agreed, holding:  + - - 3
We have previously considered the nature of the primary right of - 2t
the plaintiff and the primary duty of the defendant in a very similar -
context to that presented here. Jacobson v. Yaschik, 249 S.C. 577, =

155 S.E.2d 601 involved a suit seeking an accounting for hidden o
profits as well as an action for fraudulent breach of fiduciary duty” -~ @

to disclose. The defendant in that case was ah officer and dominant
figure of the corporation. He allegedly contracted with a third party
for the sale to him of all the company’s capital stock. He then
solicited and purchased the stock of the plaintiff at a lower price
and sold the stock under the terms of the prior contract for a profit.
Our Court held that the plaintiff had stated only.one cause of action
twice and required the plaintiff in that case to elect as to whether
she would pursue a legal or equitable remedy.

We find the holding of Jacobson controlling. The respondents have
alleged only one primary right, the right to not be subjected to a
hidden profit from one owing them fiduciary duties, and only one
primary duty of the appellant, the duty of a fiduciary to disclose
and to deal in good faith. Because only -one cause of action 1s
alleged by which the respondents may seek either an equitable or a
legal remedy, the respondents must make an election. See
Jacobsog, supra.
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It is true, as pointed out by respondents, that this case varies from
Jacobson since it involves an express misrepresentation whereas
Jacobson involved a. constructive rmsrepresentatlon because of a
failure to disclose. ‘We find this distinction of no si ignificance. The
substance of the action is the respondents have been victims of a
misrepresentation by the appellant. As far-as the ability to pursue -
separate causes of action, it matters not whether the
misrepresentation was constructive or express. Suppression of a

- material fact which one is duty bound to disclose is equivalent to a
false misrepresentation. See 37 C.J.S. Fraud, Section 16, p. 244.

Id. at 24, 274 S.E.2d at 434 (emphasis added).

‘Therefo're, Andrews has but a single cause of action because the .allegations in the
Counterclaims .agajnst Broom dernonstrate that .there is but "one primary r‘ight "and one -
corresponding pnrnary duty, namely, the right of Andrews as a shareholder of Trl Sta_r to ;gcelve : ‘

competent care and dlhgence from Tri-Star’s management that comports w1th the etandapds of‘

Section 33-8- 420(a)(1) (2) i.e., management decisions perforrned in good fa1th and wrth the care )

-r"

- an ordmanly prudent person in hke position would exercise under sumlar crrcumstances;_ See

Nunnerv V. Brantley Constr Co., 289 8.C. 205,210, 345 S E 2d 740, 743 (Ct App 1986) (\g‘) a’

fundamental test used for companng causes of action is to determine whether the primary right
and-duty and the deliet or Wrong are the same in each action. Under this test, there is hut one -
: cause of action Where there is but one r1ght in the plam’nff and one wrong on the part of the
defendant mvolvmg that rtght ) (c1_tat10n and internal quotation em1tted).
Furtherrnore, under South’:Carolina law, the conclusion that Andrews kas but a single
- cause of action agamst Broom is not affected by his characterizing what he allegedly d1d - or
failed to do -- “fraudulent ” (S_eg, e.g. Counterelarm at | 46) In Few v. Few 239 S C 321,
330, 122 S.E. 2d 829, 833 (1961) the Court held

An action for the fraudulent breach of contract is not converted
into an action in tort because the motive prompting the breach and
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alleged acts accompanying such were charactenzed as
“fraudulent”, “flagrant” and “willful”. These words do not change
- the structural essence of the cause of action. It remains as a cause
of action on contract.
(Citations omitted).
The foregomg clearly estabhshes that Andrews has but a single cause of action and that
h1s cause of actlon falls squarely under Section 33 8-420, quoted-above, which codifies the
primary right of shareholders and primary duty of officers on which only a single cause of action

against hn:n can be based.

B. Sectlon 33 8 420 Has Abrogated The Common Law.

In the purported Answer and Counterclaims, Andrews asserts common law causes of

action agamst Broom in addmon to relying on Section 33-8- 420 This type of pleading is

unavailing because Section 33-8-420 has abro gated Andrews’ common law claims ‘ i‘._

J

In this regard it is essennal to keep in mind not only Section 33-8- 420 whlch ccﬁﬁﬂes E

]

South Carohna s standards for corporate officers, but also Sectlon 33-8-300, Whlch cceshﬁes

RH

|50

' those standards for corporate directors.’ Andrews also pled a separate cause-of action under :
| 33-8-300. (Counterclalm 9959-64). Indeed the Official Comment to Section 33-8- 300 k:tatesf
that it “deﬁnes the general standard of conduct for d1rectors ” S.C. Code Amn. § 33- 8-300 (Law A :
Co-op. 2002). Plalnly, therefore these parallel sections reﬂect the Legislature’s intent both to.
codlfy the duties owed’ by corporate officers and drrectors to shareholders and to attach time
limitations within which actions may be brought against officers and directors for breaches
thereof. |

The conclusion that Andrews’ common law causes of action have been abrogated also is

manifest from the fact that Section 33-8-420(d) states that an “officer is not liable for any-action

¢ For the convenience of the Court, Section 33-8-300 is set out in Appendix A hereto.
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taken as an hfﬁcer,-or any failure to take any action, if he performed the duties of his office in
compliance with this Sectioln.” S.C. Code Ann. § 33-8-420(d). Indeed, the Official Comment to
Section 33-8-4}2_0((1) states that it 1s “self-executing, and the individual director’s exoneration
from liability is automatie.” Pleinly, thetet‘ore, Section 33-8-420 abrogates the common law as
to the very claims,Andrews 1s asserting here because if Broom complied with the standards set
out in Sectioh 33-8;420, he “is not liable” to Andrews “for_ any action taken es van officer, or any
_ failure to take action,;’ rega_Idless{of Whether the claims asserted in the complaint are framed ‘as
arising solely under the common law.

| Equally dlSpOSIthe of this issue is the fact that the common law clalms‘asserted by .

|'\_'J

Andrews are prec1se1y the same claims contemplated by Section 33-8-420 smce the a"'étles 1t"

")

_imposes on officers of a corporatlon extend not only to the corporation but also ‘to its
L,l )

shareholders. See Section 33-8- 420(a)(3) which provides that “la]n officer . . . shall dm;harge “

—

his dutles .ina manner he reasonably beheves to be 1n the best interests of the corporatteg and
V)
its shareholders.” S.C. Code Ann. § 33-8-420(a)(3) (ernpha315 added)..
To the extent there is a presumptlon that the common law prevails — such presumptlon is o

entirely 1napp031te because it only apphes “when there is no binding South Ca.rolma precedent or

statute. 6 South Carolina Jurisprudence, Common Law, § 13, at 76 (1991); see Page V. Winter,l :
- .240 SC 5.1 6, 518, 126 S.E.2d 570, 572 (1962)‘(“Sinee there has been vno legislative action in"
this state relating to the matter, we must be governed by the policy of the common law ., . . .”).
Here of course, there has been spe<:1ﬁc leglslatwe action in the form of a statute that ‘deals
squarely with the standard of care and duties owed by corporate ofﬁcet‘s such as Broom to

shareholders such as Ancirevgs.
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Moreover, if Section 33-8-420 did not abrogate the common law, its enactment (and the
enactxnent of its sister provision, Section 33-8-300) would be meaningless ‘because a plaintiff
could follow the course Andrews seeks to pursue in this case’ namely, assert common law cauees
of action, rely on the statute of limitations contained in Section [5-3- 530 which provides for Aa
- three year hrmtatlons period triggered by discovery of the cause of action,’ and thereby deny to
corporate officers not only the protection from hablhty granted them by the Leg1slature in
Section 33-8- 420(d) but also the protection from stale claims granted them in Section 33 8-
420(e). In short, if Andrews counterclaims as purportedly pleaded are accepted he will have
effectwely stricken Section 33 8-420 from the statute “books of South Carolina merely by
claiming they are bringing a common law cause of action.

For these reasons, Section 33-8-420 abrogates the common law.

2310

C. Andrews’ Claims Against Broom Are Time-Barred Under Section 53-8-420(e) , A
and the Purported Counterclaims and Third-Partv Claims are a Legal Nudlity, -

1

Andrews single cause of action against Broom is time-barred because the nght to su‘.({ fdr g
"a breach of any of the duties codified in Section 33- 8-420 is subject to, Sectlon 33-8- 4iﬁ(e) '
" which expressly states that “[ajn action against an-officer for failure to perform the duties. =
imposed by this section must be commenced within three years after the cause o‘t ectio'n has
accrued or wﬁhm two years after the tlme when the cause of action is d1scovered or should
reasonably have been discovered, whzchever sooner occurs.” (Emphasis added.)

Here the two- yea.r period was the first to expire and controls. Andrews concedes he had
actual knowledge of his claims as of May 26, 2006, the date the Motion to Amend (attachmg a

'.prOposed” Amended Answer and Counterclaim) was filed with the clerk of court for

For the convenience of the Court, Section 15-3- 530 and related prov1510ns are set out in Appendlx B,
attached hereto. »
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Spartanburg County.? Therefore, Andrews’ claims against Broom are time-barred by the two-
year period of limitations contained in Section 33'-'8-420(e).
[t is well settled in South Carolina that statutes of limitations are “designed to promote

Justice by forcing parties to pursue a case in a timely manner.” State ex rel. Condon v. City of

Coldmbig, 339S.C. 8,19, 528 S.E.2d 408, 413 (2000).

Rule 15 of the South Carolinal Rules of Civil Procedure will not aid Andrews here should
he move to amend the counterclaims to properly assert the requirements ef a derivative ;uit.l
Rule 15(¢) of ‘the South Carolina Rules of Civﬂ Proce‘dure‘ pf_ovides _that the ‘date of 'an
amendment relates back fo the date of the original ﬁling if Kthe claim asserted in the amended
pleading arose out of the coi}duct, trahsactiop, or occurrenee, set forth in the eriginal :pleading.
Rule 15(c), SCRCP. ' Recently, Broomv’s attlorneysA learned that Andrews’ Amended Answer and'

Countercl&um was never filed. Instead the prOposed a.mendrnent was attached toa May 269006

Motion to Amend but Andrews never recelved written consent or a court order for the purpmrted -

1

amendrment. _ S : . ' :j
If an amended pleading is improperly filed without the required leave or consent, il -

be stricken on a proper motion by the adverse. pérty, or regarded as without legal effect and

treated as if it had never been filed. Roux v. Patrick, 226 AD.2d 695, 642 N.Y.S.2d 33 (2d

~ Dep't 1996); Weldon v. Dunn, 1998 OK 80, 962 P.2d- 1273, 129 Ed. Law Rep. 485 (Okla.
1998).°
* Therefore, the purported counterclaims and third-party complaint are a legal nullity. At

this point, the trial court would not have the ability. to allow an amended answer and

®  For the convenience of the Court, the cover letter and Motion to Amend dated May 26, 2006 are
attached hereto in Appendix C. .

® For the convenience of the Court, these out-of-state cases are attached hereto in Appendix D.
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counterclaim to properly assert a derivative suit. To do so would allow institution of a cause of

action beyond the statute of limitations. “[A] defective complaint cannot be amended to state a

new or different cause of action after the statute of limitations has run.” Scott v. McCain, 272
S.C. 198, 202 (1978).. “After the statute (of limitations) has run, the complaint cannot be

amended to state a cause of action. Crocker v. South Cgrolina State Highway Dep'.t 268 S.C.

147, 151 (1977).

D. The Contention That South Carolina. Recognizes A Duty Owed By One
Shareholder Of A Closed Corporation To Another Fails To State Facts
Sufficient To Constitute A Cause Of Action. ‘

A liberal reading of the pleading. indicates that” Andrews’ counterclaims could be
- understood to assert wrongdoing by Broom, as a shareholdé;r of Tri-Star, causing damages to.
Andrews as a shareholder and creditor of Tri-Star.!’ There are two reasons why Andréws’ chim .

o A e
of breach of the shareholder-to-shareholder duty by Broom fails to state facts sufficient to state a

i
. ‘ . . . . (SN
‘cause of action. The first reason is that no such duty exists under South Carolina law.

=

The second reason is that, taking as true for purposes of this Motion that Broom was %th
an officer and shareholder of Tri-Star, under South Carolina law the allegations constitt a

_ single cause of action that is governed By Section 33:8-420, including Subsection (e). No

separate cause of action exists.

In Jacobson v, Yéschik, 249 S.C. 577, 580, 155 S.E.2d 601, 603‘ (1967), Ms..Jacobson,
who owned 25% of the stock, sued Mr. Yaschik, who owned the remaining 75% of the stock and

was “the president, general manager, majoﬁty stockholder and dominant figure in the

' Andrews alleges that Broom breached a fiduciary duty owed to him by “failing to exercise ordinary

care and diligence commensurate with the standard of care applicable to similarly. situated managers,
-officers and/or shareholders. (Counterclaim, § 36(d)) In particular, Andrews alleges “distributions
were made [by Broom] at a time when Tri-Star owed Defendant Andrews substantial sums of money
both as a shareholder, for ashareholder loan, and as a creditor of Tri-Star.
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corporation Ms. Jacobson, alleged that Mr. Yasehjk was “in Vlolauon of his ﬁdumary duty to -

her as a fellow stockholder” because he convinced her to sell him her 25% of the stock for

$30,000 without disclosing that he already had agreed to sell 100% of the’ stock to a third party
for $144,000, of which total Ms. Jacobson’s share would have been $36,000. Id. et 581, 155
S.E.2d at 603 (emphasis- added). The Cdurt held that no matter how many different ways she
- framed her claims that Mr. Yaschik had fraudulently breached the doty he owed.toher, “the .\
plaintiff hasstated only one cause of action,” id. at 586, 155 STE.Zd»at 606; namely, “that officers
and directors of a corporation stand in a‘ﬁduciary relationship to the individual stockholders and
in ever'y instance must make a full disclosure of all relevant facts when pur_chesing sha'res of

stock from a stockholder.” Id. at 584-85,155 S.E.2d at 605.

Therefore, no independent cause of action exists between Andrews and Broom based on

i

the allegation that they were fellow shareholders of Tri-Star. - P =

fa]

130

E. Andrews D1d Not Sue Tri-Star Such That All Purported “Credltor Clalms
- Should Be Dismissed. : 4 oL

Although Tri-Star 1s not listed as a defehdant in Aﬁdrews’ countereleim ééading,‘
encompassed within these allegatlons are various failures on the part of Tri- Star to- p§ a debt :
owed to Andrews (shaxeholder loan) and to hlS company, Drews Inc (Gammg Machine
"ﬁnancmg). Spec1ﬁcally, Andrews alleges the d1stnbut10ns Broom made to- h1mself were made
' at a-time when Tri-Star owed Andrews substantial sums of money both as a shareholder for a
: shareholder loan, and as a credltor of Tri-Star. (Counterclann w 25 27,35)."

To the extent Andrews seeks to recover monies owed to him as a‘csed1to; he was
: reqm'red to bring his claim against Tri-Star when the contract to repay Andrews/Drews, Inc. was

)

"' It is alleged that Drews, Inc. dlstrlbuted by assignment to Andrews all rights to payments from Tri-
Star, (Counterclann 1[26)

20

131




broken Although the Amended Answer and Counterclaim does not allege when the contract
was broken, it is clear that Andrews had actual knowledge of the breach by Tri-Star as of May
26, 2006, the date he filed the Motion to Amend.

Andrews falled to sue Tri-Star even though he knew Tri-Star was liable for the debt(s) as
eerly as May 26, 2006. Such creditor claims would certainly be time-barred since it is now more
than ﬁve years after Andrews had notice of a breach of contract by Tri-Stae. See South Carolina
Code § 15-3-530 (Within three years: an action upon a contract, obligation, or liability, express
or implied, excepting those provided for in Section 15-3-520).

A breach of contract action generally accrues under South Carolina law at the time the

contract is breached or broken. Richland-Lexington Aimport Dist. v. American Airlines; Iné;,_ﬁ 06

_—

F.Supp:2d 548 (2002).

- 13

Even if Andrews moved to amend his pleading to add Tri-Staras a party- defendant such .

request should be demed Rule 15(c) provides:

Oh:liti)

Whenever the claim or defense asserted in the arnended pleading -

- arose out of the conduct, transaction or occurrence -set forth or
attempted to be set forth in the original pleadings, the amendment
relates back to the date of the’original pleading. :

. An amendment changing the party against whom & claim is
asserted relates back if the foregoing provision is satisfied and,
within the period provided by law for commencing the -action:
against him the party to be brought in by amendment (1) has
received such notice of the institution of the action that he will not
be prejudiced in maintaining his defense on the merits, and (2)
knew or should have known that, but for a mistake concemning the
1dent1ty of the proper party, the action would have been brought
against him.

1d. (empha51s added)

In Jackson V. Doe 342 S.C. 552, 537 S. E 2d 567 (Ct.App. 2000) the Court of Appeals

discussed the apphcatlon of Rule 15(c) at length. In that case, J ackson amended her complaint

21

132




after the statute of limitations had expired in a John Doe hit and run action. Id at 554, 537 S.E.2d
| at 568 Jackson added a named party as the defendant but did not dismiss John Doe as a
defendant Id. The majority of the court concluded the second paragraph of Rule 15(c) only
applied to a substitution or change in party, not the addition of a defendant. Id. at' 558, 537
S.E.2d at 570. (‘fThe language of 'Rufe 15(c) clearly speaks to a change in party, not the addition

of a defendant to an already "exfsting defendant. In our view, the addition of a party is not the

" same as a substitution or change of the party.”). See also Cline v. J.E. Faulkner Homes, Inc., 359
S.C. 367, 371 n. 2, 597 S.E.2d 27, 29 n. 2 (Ct.App.2004) (ﬁnding Rule 15(c) did not allow
plaintiff to add a party to a negligence action after tennination of statute of limitations when

plaintiff discovered additional party Was an independent contractor and not employee of o g aj

defendant) Gause V. Smithers, 384 S.C. 130, 132-33, 681 S.E.2d. 607, 608 09 (Ct App L2&)09) -

‘\J‘
(Acknowledgmg that d1smlssal of case where amendment sought to add a new defendant

. produces a harsh result, nevertheless, appellate court is compelled to affrm dismissa.l by’.;‘the
‘circuit court because the addition of a party is not contemplated by Rule-15(c)). =
The creditOf claims against Tri-Star for the shareholder loan and the Gaming Machine
ﬁnancing should have heen hrought more than five years ago. Rule 15 does not provide for the |
. relation back of any claim against Tri-Star as anew party-defendant. K

N

CQN CLUSION

For the reasons set forth herein, the Counterclaims should be dismissed because they fail
to state facts sufficient to conStitnte a cause of action against Broom. Therefore, Broom
respectfully requests this Court to grant his motion to dismiss the Counterclaims pursuant to Rule

12(b)(6) and 12(c)of the South Carolina Rules of Civil Procedure.
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'STATE OF SOUTH CAROLINA )

) COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ‘

—t

-Quentin-S. Broom, Jr., 2008-CP-42-3397
Plaintiff,

V..

“Ten State Street, LLP,Timothy D.
Scrantom, Mark Broadwater, and H.

Hugh Andrews, DEFENDANT AND THIRD-PARTY
o PLAINTIFF HUGH ANDREWS®
Defendants, INITIAL MEMORANDUM IN
o OPPOSITION TO PLAINTIFF
of which, QUENTIN S. BROOM, JR.’S MOTION

‘ . . : TO DISMISS
Defendant H. Hugh Andrews, )

Individually and on behalf of Tri-Star - SO
: Commumc_atlons Inc., as a Third-Party =
Plaintlff : :
1
v .
Quentin S. Broom, Jr, -
| =

Third-party Defendant

.lNTRODUCTION

Plaintiff Quentm S. Broom, Jr. (“Broom”) moves pursuant to Rule 12(b)(6) and
12(c), SCRCP to dismiss al] of Defendant and Third- party Plaintiff H. Hugh Andrews’
(“Andrews”) counterclaims in thlS action, which was 1nst1tuted by Broom on September~ ,

16, 2005. Broom asserts that Andrews faﬂed to meet the! pleadmg reqmrements for

mstltutmg a shareholder denvatlve suit as set forth in Rule 23 SCRCP. Andrews submits -

this Initial Memorandum of Law in Opposition to Plaintiff’s motion.i

( » ' Because the matter was filed pursuant to Rules 12(‘0)(6) and 12(c), Plaintiff®s motion is limited to the
i pleadings. This mémorandum is, accordingly, limited to issues raised in the pleadings, which were filed
more than six (6) years ago “

135




BACKGROUND

Broom and Andrews were 50/50 owners in a business venture called Tri-Star
Commum'catiorrs [Exhibit 2, Amended Answer and Counterclaims of Defendant H.
Hugh Andrews Y 22 & 24]. Broom had primary control over the operations, finances and
business dealings of Tri-Star and was the point-man for Tri-Star’s business affairs in the
Dominican Republic. [Exhibit 2, Amended Answer and Ceurltercleims of Defendant H.
Hugh Andrews § 28]. Broorh filed suit in September of 2005 against Andrews, Ten State
Street, LLP Timothy D Scrantom, and Mark- Broadwater allegmg various causes of
action related to the formation of certain video gaming operations in the Domlmean

-—l

Republic. [Exhibit 1, Plamtlff s Complaint]. o ‘ S
Andrews individually and on behalf of Tri-Star, filed counterclauns agamst
Broom for breach of fiduciary duty, breach of contract, breach of contract accompamed
by a fraudulent act, breach of the covenant of good faith and fair dealing, conversion,
promlssory estoppel fraud, neghgent mlsrepresentatxon and violations of S. C Code of
"~ Laws §§ 33 8-300 & 420. [Exhlblt 2, Amended Answer and Counterc]auns of Defe\ndant-
H. Hugh Andrews]. Andrews counterclaims are based -on Broom’s unauthonzed
payment to himself for salary® and his unauthorized sale of the inventory of Tri-Star, over
Andrew’s sterﬁ obj ection. [Exhibit 2, Amended Answer and Counterclaims of Defendant
H. Hugh Andrews §§ 34-36]. Broom now seeks“to have Ahdrews’ counterclaims
dismissed pursuant to Rule 12(b)(6) & 12(c), SCRCP for failure to comply with Rule
23(b)( 1), SCRCP which sets forrh the pleading reduirements for shareholder derivatives

actions.

? Although the amount is not set forth in the pleadings, Broom paid himself $929, 000 00 in “salary” over
the course of four (4) months, without disclosure to or approval of Andrews.
2
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: countercléim states 'any valid elaim for relief. Id. (emphasis added). . -

| DISCUSSION
A motion to dismiss a counterclaim pursuant to Rule 12(b)(6), SCRCP must be
based solely on the allegations set forth in the pleadmgs and.may not be sustamed if facts
alleged and mferences reasonably deducible therefrom would entitle the complainant to
any relief on any theory of the case. Charleston County School Dist. v. Laidlaw Transzt

Inc., 348 8.C. 420, 424 559 S. E 2d 362, 364 (1987). The question is whether in the hght

+ most favorable to the complainant, and with every doubt resolved on his behalf] the.

Iy
3

‘.'—W

‘In addition, in.a motion for judgment on the pleadings pursuant to Rule 12(p)

< SCRCP, “the motlon W111 be sustained only where the pleadmgs are so defective that )

taking all the facts alleged in the pleadmgs as admitted, no ¢ause of action or defenser1s

- stated.” Lydza y. Horton, 343 8.C 376, 540 SE2d 102 (Ct. App. 2000). Further, ‘4 |

Judgment on the pleadmgs agamst the plarnnff 1s not .proper if there is an issue of fact
ralsed by the complamt which, if resolved in favor of the plamtrff would entitle him to
Judgment ” Ia’ ! |
| Most unportantly, a dlsmrssal on the pleadmgs 1s considered a drastlc procedure |
and therefore the pleadmgs should be constmed liberally and presumed to be true as pled '
S0 that substantial 3ust1ee is done between the parties. Qnited Educational Distributors,”
LLC v. »Edztcatt'onal Testing Services, 356 S.C. 7,13, 564 SE.2d 324, 327-28 (Ct. Ap;;.
2002). "
Here Broom, by way oJf his motion, makes the faulty assumptlon that the only
valid theory of recovery available to Andrews is by way of a shareholder derivative suit

and seeks dismissal based on the technical requirements of Rule 23, SCRCP. Based on

the facts, allegatrons and causes of action set forth in Andrews Answer and
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Ceunterclaims, Andrews has asserted valid claims for relief which meet the threshold for
Rules 12(b)(6) & 12(c), SCRCP and to which }‘{ule 23, SCRCP does not apply.
L Derivative Sﬁt Not Necessary ( | -

A. Individual Action Allowed

A suit brought by a stockholdér is a derivative action if the éavamen of the )
complaint 1S injury to the corporation and not injury to the individual interests of the
stockholder. Ward v. Griffin, 295 S.C. 219, 221, 367 s.E.zav 703,3764 (Ct. App.’ 19.88).
However, “a stockholder may 1nd1v1dua11y sue corporate dlrectors ofﬁcers -or other -
persons when he has sustained a loss separate and distinct from that of other stockholcfefs

:»—u

generally." Id. (citing 19 Am.Jur.2d Corporatlons § 2245, at 147 (1986)), see also Todd

"\)

v. Zaldo, 304 S.C. 275, 403 S.E.2d 666 (Ct. App. 1991). S 3

The gravameri of Andrews’ counterclaims is clearly a lcv)ss“separate aﬁd"distinct
fro‘m.' that of the corporation. Andrews alleges in his Arﬂende& Answep ;ﬁd‘
Counterclaims that Broom'’s breach of fiduciary duty, ‘I;reach Vc.)lf v'arious ,cop&acts‘,
tortious misconduct toward Andrews and overall mismanagement of Tri;-St'ar reeulted in
significant personal financial losses to Andrews: These losses include uncellec'ted
payments due Andrews from Tri-Star— for the salé of gaming machines and othei' goovds,A
non-payment of a $130,00_O loan Andrews made to Tri-Star, 1iquidat.iﬁg Tri—Star aseets (m
which Andrews hadv a-substantial personal interest) at substantially below market va]ue,
and by unilaterally and without Andrews’ consent or authority paying himself at least
$v520,()00.003 in salary and distribution 'thereby diminishing the value of Andrewsr

potential distributions and Tri-Star’s ability to repay the aforementioned obligations.

3 Since filing the original Answer and Counterclaims, discovery in the litigation has revealed that Broom
paid himself a salary of $920,000.00; not $520,000.00 as was originally believed.
"4
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- ehmmatrng the need for pleadmg in accordance thh Rule 23, SCRCP S e

[Exhibit 2, Amended Answer and Counterclaims of Defendant H. Hugh Andrews, ﬁ 23-.

27, 35, 40 and 41].

“If mrsconduct by the management ofa corporatron has’ caused a partlcular loss
to an individual stockholder the liability for the m1smanagement is an asset of the

1nd1v1dual stockholder, Of course, a suit based on the misconduct can be brought by the .

individual stockholder.” Ward, 295 S.C. at 221, 367 S.E.2d at 703, Andrews’- Ansiyer

N

and Counterclarms clearly set forth allegatrons of mrsconduct that have caused a

partrcular loss to Andrews that would entltle h1rn to rel1ef on this theory and thus

B. ~Recovery by Co,_rpdratio‘n Insufficient

© “An 1nd1v1dual actron is also allowed if the alleged wrongdoers owe a frduclary |

g | relat1onsh1p to the stockholder and full rellef to the stockholder cannot be had through a; o
- recovery by the corporatlon » Brown V. Stewart 348 S C. 33 557 S.E.2d 676 (Ct App
- 2001) (cztmg, 19 Am.Jur.2d. Corporatzons § 2268, at 167 (1986)) Here ‘as’.an ent1tyn’
. owned by only two shareholders one of whlch is alleged to have engaged in- grossf‘ '
| rmsconduct Andrews clearly could not have been afforded full rehef through recovery by
 the corporatlon As alleged in Andrews Amended AnSWer and Counterclanns Broom
,..was the pnmary operator bookkeeper and decision maker for Tn Star and had control of '
- Tn—Star s business relationships. [Exhlbrt 2, Amended Answer and Counterclarms of -

i Defendant H. Hugh Andrews 1]1] 24 and 28] Based -on Broom’s nnsconduct as s the'

controlhng shareholder Andrews certalnly could not expect recovery by and through the ,

corporatron and thus his only remedy was and i is through rndrvrdual actlon

“Broom unilaterally liquidated the company and its assets, over Andrews’ objection. The only avarlable
claim is that which Andrews seeks for damages for Broom’s payment of an unauthorized salary to himself
and for the sale of the assets.of the corporation over Andrew s objection.

' 5 .
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II. Substance Over Form

A. Exception for Closely Held Corporations

Our courts have recognized the proposition that where a closely held corporation
or one involving only two shareholders or groups of shareholders is involved, a claimant
need not employ the form‘ of a derivative action. See, Davis v. Hamm, 300 S.C. 284, 387
SEZd 676 (relying prlmanly on Johnson V. Gzlbert 621 P.2d 916 (1980) (treatmg :

T

corporations owned by only two partles or groups of parties more as Jomt venturers or

- partners than corporate holders) see also Todd v, Zaldo, 304 S.C. 275, 403 S.E.2d 666

: (Ct App. 1991). In Davis, the Court chose not to apply thlS prmcrple but cleatly ’_
recogmzed its validity. “The case before us ... does not constitute a proper vehiele't:) :
apply the pnnc1ples of law mvolved in th1s burgeorung ﬁeld of htrgatxon between
shareholders in very close’ corporatlons Davis was not a. stockholder in the corporatmn |
at the t1me of the institution of thls case and therefore the- pr1n01ples relahné to dlsputes"
: between stockholders in Very close corporatlons are not relevant to the case before us

i

Davrs 300 S.C. at 289, 387 S.E.2d at 678 (internal citations ormtted)

‘In-ad_dltlon, our courts. have consxstently‘ held that the prirnary tjurpose ot a
derivative  action is to protect the mterests of all stockholders and cornpensate for_
damages and 1nJunes common to and suffered by all stockholders collectwely Brown,
‘ 348 S.C. at 33, 557 S.E.2d at 685; see also Carolzna Fzrst Corp. v. thttle 343 S.C. 176
539 S.E.2d 402 (Ct. App. 2000); see also Clearwater Trust v. Bunting, 367 S.C. 340 626

- S.E.2d 334 (2006). As the Anizona court pointed out in the aforémentioned Johnson, an

individual action against corporation would generally “authorlze multitudinous liti gation'
and ignore the corporate entity . no such danger ex1sts where there are only two groups
of stockholders ” Johnson v. Gzlbert 621 P.2d at 918.

6
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This is precisely the scenario presented in the case at bar. Because Tri-Star was
held‘by only Broom and Aﬁdrews, it operated more as a jgint venture than in strict
.compliance with corporate form. Under these circumstances,».the purpose of a derivative
suit is entirely inapplicable as Andrews is the only shareholder injured and in need of

relief.

CONCLUSION' -
. ' . -
Plaintiff Broom requests that this Court take the drastic measure of dismissing

'Defendant Andrews counterclauns for failure to comply with Rule 23(b)(1), SCRCP ‘To

~do so, however, would require the Court to 1gnore the theones of recovery avallablerto
Andrews to which Rule 23 does not apply. Andrews has asserted facts and allegations in
his Amended Answer and Counterclaims that if true clearly entitle him: to relief on

several fronts.

As discussed, South Caroliné courts have recognized that a shareholder is entitled:
to bring an individuzd action unde% the proper circumstances. Andrews’ counterclaims, as
pled, allege éuch circumstances.\ It would be inappropriate to dismiss these dlaims as the
'facts and allegations contained in the pleadings, read in the light most favorable to the
defendants are supported by theories of liability recognized by our courts. Accordmgly,

Plaintiff’s motion should be DENIED.
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STATE OF SOUTH CAROLINA ).

o _ ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) : ' -
Quentin S. Broom, Jr., )-

: | )
Plaintiff, ) ‘ o
) C.A.No.: 08-CP-42-3397
A )
. : _ )

-Ten State Street, L.L.P., Timothy D. Scranton, ) S : ' _

Mark Broadwater, and H. Hugh Andrews, ) - DEFENDANT AND THIRD-PARTY

2 . ) " PLAINTIFF HUGH ANDREWS’

~ Defendants. ) SUPPLEMENTAL MOTION TO
: o : ) o RECONSIDER '
 Of which, ) ) :

Defendant H. Hugh Andrews, Individually and ) = % S ?—3 :
on behalf of Tri-Star Communications, Inc. as a ) = = 5’;1
Third-party Plaintiff, - ‘ ) = =< fijj:"'!

V. ) o - 37'm
* Quentin S. Broom, Jr. ) — o EC
~< = T
_ Third-party Defendant. ) .-
)

Pursuant to the Rules 52 and 60 of th61South Carolina Rulés of Civil Procedurez by and
-throi}gh his Icopmsél, Defendant A/ndrew; mdvcé this Court fp recoﬁsider its; brdgr of October 7, 2011,

» . Whicil was not received by counsel for Defendant Andrews until October 13, 20 lvll.’ [E-xhibit 1, Order
 of October 7, 2011} Defendant- Andrews further moves this Court to reconsider its order <;f |
November 1, 20 i.l, which was‘ received by counsel for Defendant Andrews on vaember 2, 201i. “

[Exhibit 2,- Order 'of November 1, ZOi 1]
{Ihe’ basis of 't‘his motion is set forth in the supporting me;morandum of law filed céncurrently :

- herewith and incorporated, in fofo, herein,

143




| November 11, 2011

Respectfully Submitted,

Pmp ry&/

Rodney F. Pillsbury (SC Bar 13067)
Ransome H. Helmly (SC Bar #78081)
1204-A East Washington Stregt -
Greenville, SC 29601 N
Phone: (864) 241-9818

Fax: (864) 241-9828

Email: rpillsbury@prlawpa.com

ATTORNEYS FOR DEFENDANT H. HUGHES
ANDREWS, and TRI- STARCOMJVIUNICATIONS INC

AS THIRD PARTY PLAINTIFF

\

144

4370

R o
rh . L)
L =g
K= -
Mmoo 2
= 2o
- ST
> -0 o
2 = 22
D' —
< = <

L




—

STATE OF SOUTH CAROLINA S
) COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG

"Quentin S. Broom, Jr.,

Plaintiff, . 2008-CP-42-3397 - o

v 5 =

L S-S

- Ten State Street, LLP, Timothy D. =
Scrantom, Mark Broadwater and H. rt—:" =

‘ Hugh Andrews 62: =

S

 Defendants, DEFENDANT AND THIRD- riZzRTas

PLAINTIFF HUGH ANDREWS’ <
of which, MEMORANDUM IN SUPPORT OF HIS

' : - SUPPLEMENTAL MOTION TO
Defendant H. Hugh Andrews,

, - RECONSIDER
.-Individually and on behalf of Tri-Star ' S

Communications, Inc., , as a Third-Party
- Plaintiff]
V.

Quentin S. Broom, Jr.

Third-party Defendant

\

Defendant and Third-party Plaintiff H. Hugh Andrews (“Andrews”) submits this
Memorandum in Support of his Motron to Reconsider filed with the Court on Novemberv_ _
11, 2011 Tlus memorandum supplements the motion previously filed w1th the Court on
October 24 2011, to include issues rarsed by the final order entered on November 1,
/

'20-1 1, which was received by counsel for And'rews on November 2, 201 1.

' INTRODUCTION

Plaintiff Quentm S. Broom, Jr. (“Broom”) filed the original complaint on

- September 15, 2005. - Defendant Andrews answered the complaint. At the time of filing,
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- Plaintiff and Defendant Andrews were co-owners in Tri-Star Communications, Inc. (“”t“ri-
Star””), which was still in business with sut)stantial assets. In late October of 2005,
 Plaintiff Broom, over Andrews’ objection, unilaterally liquidated all of the assets of Tri-
Star Communications.! Shortly thereafter, Defendant Andrews filed a Motion to Amend
his Answer asserﬁng eounter-claims, individually, and third-party claims against Broom
on behalf of Tri-Star Communieations. His Amended Answer, Counterclaims, and

Third-party complaint were filed with the motion on May 26, 2006.2

61.

The court did not formally rule on the motlon at that time. Howevet_,,.Plamgff
‘ t“ 5

- filed his reply to the Counterclauns on September 25 2006, thereby consentlng to @3

amended pleadmgs filed by Andrews on behalf of Tri-Star Comrnumcatlons ﬁWhE

—-,‘ I-_

- Plaintiff's reply asserted that Defendant Andrews had md1v1dua11y faﬂed to state %:clau::g_

upon which relief may be granted (Plaintiff’s Reply, § 20), Plaintiff did not chaHenge Tri-
Star’s right to sue him for his misconduct and breaches of ﬁducxary duty.

. After five (5) years of discovery, Plaintiff did not.challenge Tri-Star’s right to sue

him f_or his misdeeds until six (6) weeks before the scheduled trial date with the ﬁhng a

' nlotion to dismiss. Not once during the ﬁve years of discovery when Andrews was

.‘orbtaining Plaintiff Broom’s personal b.ank records and other personal informatten to

prove the claims of Plaintifs misconduct did Plaintiff object on the basis that Tri-Star

! Defendant Andrews has learned through the d1scovery that has taken place since that,
- upon information and belief, Broom did not sell the assets of Tri-Star Communications,
but instead converted them for his personal use and beneﬁt This claim is in the millions
of dollars.

? Concurrent with the filing of this motion and memorandum, Defendant Andrews is
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ﬁlmg his Second Motion to Amend and /or to Supplement his Answer, Counterclaims -

and Third-party Complaint to reflect both the events that have transpired since the filing
of the First Amended pleadings in May, 2006, as well as the information that has been
learned since that time. Defendant’s Second Amended Answer, Counterclaims and
Third-party Complaint is incorporated in tofo herein by reference.
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and/or Andrews had not right to obtain this informati;)n based upon an alleged lack of
sta'nding. to pursue th;e claims. | _
| ~For the first time on September 14, 2011,. Plaiﬁtiff faised the issue that the
pleadings - Andrewsv filed five and a half years ago failed vto meet the pleading
~ requiremgnts ” for instituting a shareholder derivative suit set forth in Rule 23(b)(1),
'SCRCP‘(hereinaﬁer “Rule 23”). Although Plaintiff’s Reply. filed in September 2006 did

not challenge the right of Tri-Star Communications to bring an action against Brogm

- (Plaintiff’s Reply 20), the Court entertained the argument. . o :-_"_'r;, %
. ’ - . . fostoy sl

‘ : )
Andrews raised several issues in opposition to Broom’s motion. Pf'gnanlj?;
. LR —-

. N B . . . - . ‘/ .
Andrews asserted that he was pot required to follow the pre-trial notice -and pfading™

>
requirements of a derivative action as’ it was proper for him to assert cQuntemkiuns?—

direétly against Broom.l Andrews argued that as a direct action, Rule 23 and its §i;1éading ‘
fequirements were inapplicable. ‘Andrewns also‘argueq that the issue Before the Court was
potentially one of novel impression and therefofe should not be decided og ﬁ';n’otion’ to
~ dismiss pursuant to Rule 12(b)(6), séRcP.

The Court heard Plaintiff’s motion to dismiss on October 6,2011. On October 7,
2011, the Court entered an o/rdcr gmﬁng Plaintiff’s motion in part and denying it in

~ part’ The Court granted,Bfoom’s motion as to the claims related to Tri-Star. The Court

determined that Rule 23 was applicable to Andrews’ claims and therefore should have-

been - followed. The Court further determined that “all claims brought by Andrews -
individually which overlap any claim made by Tri-Star for damages arising.out of

allegations of Broom’s mismanagement or breach of duties arising out of the shareholder

t

? This order.was apparently sent to an old address of Defendant Andrews’ cgunsel and .

was not actually received until October 13, 2011.
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relationship between Andrews and Broom are dismissed, because these claims also

- require compliance with Rule 23.”

However, the Court allowed Andrews to recover for claims of Broom’s “wrongful

conduct that caused a particular loss that is irid_ividual to Andrews.”

On November 1, 2011, the court entered an erder prepared by Plaintiff’s counsel
.- and signed by the docketing clerk on behalf of the Honorable Mark rHayes, which was

received by Andrews’ counsel on November 2, 2011.

[Exhibit 2, OrderZentied 2

) ] - =

November 1,2011] . A Sooe =2
rf'-r =
Andrews contends that the dlsrmssal of the claims made dlrectly by Andrews as.3,

=

- shareholder of Tri-Star was an error of law and respectfully requests that thlsé‘:ourf'

reconsxder its October 7 2011 Order. Andrews asserts four errors of law: (1) Rﬁfe 23
has no apphcatlon under the circumstances of this case as it is a proper d1rect action and
not a class derivative suit; (2) Andrews clalms may be maintained dJrectly under certain
. exceptions to the general rule requlrmg shareholders sults to be ﬁled derivatively; (3) the
' issue raised is one of novel impression and should not have beeri dec1ded on a Rule'
12(b)(6) motion; and (4) given the fact the court is allowing Andrews to recover for
~ Broom’s wrongful miscohduct result'mgl in harm particular to Andrews, judicial economy

~ dictates allowing the claims brought on .behalf of Tri-Star to remain because they arise

from the identical facts and circumstances. Furthermere, the final order entered

November 1, 2011-directly contravenes the rules of construction applicable to 2 motion to

-dismiss and ignores the fact thaf Defendant Andrews has pled direct injury, which the

court previously had deemed recoverable in its October 7, 2011 order
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.. FACTUAL BACKGROUND

Broom and Andrews were 50/50 owners in .a busmess venture called Tn-Star
Commumcatrons Inc (Amended Answer and Counterclann 1[ 22 & 24). Broom had

primary control over the operatlons ﬁnances and busmess dealmgs of Tn—Star and was

the pomt-man for Tri- Star s busmess affarrs in the Domrmcan Repubhc (_, 99715 and

28). Broom- ﬁled suit in Septernber of 2005 agarnst Andrews Ten State Street, LLP
- Timothy D Scrantorn and Mark Broadwater allegmg various causes of actlon related to . ‘
h L")

the formatron of certam v1deo gammg operatlons in the Domlmca.n Repub‘hc
Plamtlﬁ’s Complamt) |

- ’C-)t'~
. 1 M
o

: : . -, Zm\' »
Andrews mdxvrdually and on behalf of Tn-Star ﬁled counterclalmglagmnst '

n\' AOH@ Bl
3

Broom for breach of ﬁducxary duty, breach of contract breach of contract accorrijpamg ,
by a fraudulent act, breach of the covenant of good farth and farr dealmg, fconverswn,

pronnssory estoppel fraud, neghgent rnrsrepresentatlon and wolatrons of S.C. Code Ann.
§§ 33- 8 300 & 420. (Amended Answer and Counterclaxrns 1[1] 21 95) Andrews

counterclalms are based on Broorn s unauthonzed payment to himself for salary and hlS

o unauthonzed sale of the mventory of Tn-Star over Andrew s stern obJectlon (Id at 1{1[
34 36) T

STANDARD OF REVIEW |

“A motron under Rule 59(e) long has been viewed as ‘motion for recons1derat10n

desprte the absence of those words from the rule.” Elam V. South Carolma Dept of

$920,000.00 in “salary

4 Since filing the pleadings in Ma}£ 2006, Andrews has learned that Broom paid himself
‘ ” over the ‘course of four (4) months, without disclosure to or
- approval of Andrews. - A

i

149




Tra'nsg'., 361 S.C. 9,21, 602 S.E.2d 772, 778 (2004). As such, parties are allowed to ask

- the trial court to reconsider its decision or ruling even if it requires rehashing all or part of

the argument or issues presented during trial. Id. at 21, 602 S.E.2d at 779. Further,
“there is nothing inherently unfair in allovving a party one ﬁnaI‘chance not only to call the
court’s attentiori to a possible misapprehension of an earlier argument but also to revisit
a prevmusly rarsed argument Itis mherently unfarr to drsallow such an opportumty ” Id.
Brooms motlon was before the Court pursuant to Rules 12(b)(6) and 12(c)

- SCRCP and therefore the standard of review as to these rules ments a brief. discussronQA
~..motion to d1srn1ss a counterclalm pursuant to Rule 12(b)(6) must be based sole‘ly oné're
. -allegations set forth in the pleadmgs and may not be sustamed 1f facts aﬂeged aad
Amferences reasonably deduc1ble thereﬁ‘om Would entitle the complamant to anycrehef"'

/

‘any theory of the case. Charleston Countv School D1st V. Laldlaw Transrt, Inc ?48 S?

420, 424 ‘559 SE2d 362, 364 (1987) The question is whether in the 11ght most

: favorable to the complamant, and with every doubt resolved on hlS behalf, the

counterclaJm states any vahd claim for rehef Id (emphasis added)
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In addmon, ina motron for Judgment on the pleadmgs pursuant to Rule 12(c) “the -

. motion will be sustained only where the pleadmgs are so defectlve that, taklng all the

' facts alleged in the pleadlngs as adnntted no cause of action or defense is stated.” Lyd'a :

v. Horton, 343 8.C 376, 540 S.E.2d 102 (Ct.- App. 2000). »Further, ‘a Judgment on the .

pleadings against the plaintiff is not proper if there- is an issue of fact. raised by the
' complamt whlch if resolved in favor of the plamtrff would ent1t1e h1m to Judgment ? Id
Most 1mportantly, a dlsmrssal on the pleadmgs is consrdered a drastic procedure

_ -and therefore the pleadings should be construed liberally'and presumed to be true -
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as pled so that substantral ]ustlce is done between the partles

Umted Educatlonal

28 (Ct App 2002)

Dlstnbutors LICv. Educat10na1 Testmg Semces 350 S C. 7, 13 564 S.E.2d 324 327-

Based on this standard and as explained below, Andrews asserts valid claims for

relief which meet the liberally construed threshold for Rules 12(b)(6) and 12(c)

~ ARGUMENT

RULE 23, SCRCP HAS NO APPLICATION UNDER THE FACTS OF.
THIS CASE AND THEREFORE IT WAS AN ERROR OF LAWYO _
‘DISMISS ANDREWS® COUNTERCLAIMS FOR FAILURE TO COMPLY

WITH THE PLEADING REQUIREMENTS OF RULE 23.
A

.——-

o (’) ) CJ
. The Plain Language and Pohcy of Rule 23

r'! -

m———

o F

»: L _0.7 c
In mterpretmg a statute and- a rule of civil procedure courts adhere to thef@ardu}_gfl

r’
rule that 1eg151at1ve intent must prevall 1f it can. be reasonably dlscovered m the 1anguage

used and that language must be construed in 11ght of the mtended purpose of the statute

ot rule Manchns LLC V. Dernck 384 S.C. 345 352 682 S.E.2d 301 306 (Ct App

2009) (statmg that in. mterpretmg the meamng of the South Carolma Rules of C1v1l

Procedure the court apphes the same rules: of construcnon used to mterpret statutes)

(App A, #12).° 5 “The language must also be read in a sense whxch harmomzes w1th

1ts subject matter and accords w1th lts general purpose.”’ Id at 352 353 r682 SE2d.-
at 306 (emphasm added -citation omltted)

Applying this rule of interpretation, it is abundantly clear that Rule 23 :
specifically applies to class actions and has no justifiable application to the

facts and circumstances of the case at bar and others similarly situated.
Titled “CLASS ACTIONS,” Rule 23 maintains, in part, that a “derivative

.3 For this Court’s easy reference, an appendix of cases and scurces is included with this

memorandum The initial cite for each case or source indicates the corresponding
append1x tab number Cases appear alphabetically within the appendix.
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action may not be maintained if it appears that the plaintiff does not fairly
and adequately represent the interests of the shareholders or members
similarly - situated in enforcing the right of the corporation or
association.” Rule 23(b)(1), SCRCP. As such, it is clear a derivative
action is merely a certain breed of class action. The Reporter’s Notes to
Rule 23 further support this premise:
This Rule 23(b)(1) is the language of present Federal Rule 23.1. Existing’
State practice permits a class action in these circumstances. The Rulev
sunply prov1des more specific gundance for the procedure

Rule 23(b)(1) Reporter’s Note, SCRCP (empha315 added internal citations omitted).

This designation of a derivative su1t as a type class action is not only found in the

language of the rule 1tself but is ﬂlustrated ina htany of cases. | See Carolma First CorD

V. Wl:uttle 343 S.C. 176, 539 SEZd 402 (Ct, App 2000) (App A, #6),:5__ @_

: Strlckland V. Flue-Cured Tobacco Co-op Stabrhzahon Corp., 643 F. Supp 31&(D %:

1986) (App A, #14); and see Brown v. Hart Schafﬁ1er & Marx, 96 F.R.D. 64 @I D. {ll
1982) (App A, #4). These cases not only démonstrate the intended apphcauoﬁ;bf Rﬁe
_23 but also the pol101es underlymg the reqmrement for shareholders to ﬁle derwatlveg
- Such policy’ goals mclude (a) the protectlon of credrtors by msurmg that the recovery
-+ benefits the entrty, (b) the assurance. that shareholders' beneﬁt in a manner proportlonate
' their ownersh1p mterests; the dxscomagendent of stnke"smt‘s, and,(c). the preser—vatlon of
the corpbretion’s:‘ ability- to rrlén‘age the sdit and its resolution under court’ sdper\'/ision.~

See John A.° Gebaur 1D, 'Action» in Own Name bv“ Shareholder of Closely "Held

V Cogporatlon, 10 A_LR 6™ 293 (2006); see also Brown v. Stewalt, 348 S.C. 33 557

‘S.E.2d 676 (Ct App 2001) (App A, #5).

The cases Broom' emphasizes in sﬁpport of his motion to dismiss illustrate
trad1t10nal class denvatwe suits and epitomize the policy and purposes ‘of the derivative

- reqmrement and Rule 23.. More importantly, they bear little resemblance to the case at
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' _ _bar.‘ In\Carolina First Corp.

v. Whittle, a derivative action was brought by three

shareholders of Carolina First Corporation seeking primarily the recovery of

disproportionate stock bonuses paid to three high level officers. -343 S.C. 176, 539

S.E.2d 402 (Ct. App. 2000). The shareholders essentially alleged that the bonus scheme

utilized was a method of self -dealing at the expense of the corporatlon and was therefore

detrimental to thousands of Carolma First shareholders alike. Id at 176 539 S.E. 2d at

406. The South Carohna Supreme Court dismissed the action for fallure to comply Wlth

the demand requuements of Rule 23 The Court explamed

L

™.

—

[
The [federal] rule was des1gned to- protect agamst two kinds. of potential
abuse stemming from derivative actlons First, Rule 23.1 seeks to prevent -
the unrestrained use of derivative actions by minority.shareholders, whleh
would undermine the ‘basic principle of corporate governance that
. decisions of the corporation should be made by its management or, {
certain situations, by an affirmative vote of a majority of the shareholders<

The second reason, not -applicable to the states, is to prevent colhisrve
creation of diversity Junsdrctlon

Id at 176, 539 S.E.2d at 407 (mternal c1tat10ns and quotatrons omltted) Th1s safeguard T

-_m,z‘ :

; .MQLU'%’

ung
40
1

==
(e}
-l
R
- -
=
~—
(o)
J:‘

,H
ol

gg}tﬁ

1s unnecessary m a case such as the one before this. Court. Here, there is no board of

dlrectors that would be undermmed and no common interest to be protected and thus the

case and the reasonmg‘ espoused in its holdmgs has no apphcatlon under these

circumstances.

Broom also rehes on Strickland v, ~Flue-Cured Tobacco Cooperatrve Stabrhzatlon

Cogporatlon, 643 F. Supp 310 (D S. C 1986). In Stnckland a denvatlve su1t was

brought by growers of flue-cured tobacco as representahves of a class- of persons

comprised of all producers of flue-cured tobacco in the US and stockholders or members

of the defendant co-op Agaih, ‘the case illustrates. a class-action type derivative suit in
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the traditional corporate setting wherein relief was being sought for a large class of

persons with common injuries. The District Court dismissed the action for lack of

standing and for failing to properly state a claim of which relief could be granted. Citing

the policy concerns for Rule 23, the Court stated:

This rule is ... reflects important policy concemns. Verification, for
example, serves the important purpose of ensuring that the plaintiff or -
some other person has investigated the charges and found them to have
. Substance. The requirement of a demand on directors and shareholders is
. designed, among other things, to require resort to the body legally charged“

with conduct of the company's affairs before hcensmg suit m the
- company's name by persons not so charged

—

.-_.

' Id at’ 316 (mternal citations and quotatlons ormtted) Again,these underlymg cy

A(ﬁ 1l

:1nenvw‘;fs':; .

concerns are mapphcable When the dispute is between only two-owners, one OthICIE

1Y

@ h Hd

. gone to great lengths to conceal rampant mmconduct
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—
Lastly, Broom relies on Brown V. Hart Schaﬁner & Marx 96 F R D 6QN

t l

There a plam’uff brought a denvatwe

1982), a U.S. District Court case from Mlinois...

"action agamst Hart, Schaffner & Marx Corporatton and all of 1ts d1rectors allegmg

. v101at10ns of federal securxtles laws as well as common law ﬁ'aud and breach of ﬁducmry- -

'duty Id at 66 It was deterrmned that although the plamtlff had venﬁed her. compla.mt :
she had done S0 “without havmg even the-vaguest notion of whether or not a factual basis. A

| exiéted for any of the grave charges she had made against the HSM directors.” 1d. The' |

District Court dismissed the action for failure to comply with the venﬁcatlon requn’ement

of Rule 23 and in domg o) descrtbed the pohcy behind it: -

Both individual and corporate defendants are’ put to grgat financial
.expense in the defense of stockholders' derivative suits. In addition, the
corporation incurs indirect expenses, such as bad publicity and diversion
of executives' time and energies from profitable corporate activities. This-
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may lead to settlement even when there is no basis for the complaint; and
the settlement-inducing nature of these suits, in turn, encourages plaintiffs
- and their fee-se¢king attorneys to bring such unfounded strike suits.

-Id. at 67. (citations omitted). Again, the policy expressed, i.e., discouraglng of strike

“suits, is wholly irrelevant to a legitimate dlspute between two business partners.

As evidenced by these cases, Rule 23 is intended to apply in the context of a.cl'ass’ ’

'action as the underlying p'olicies' for'derivative actions and the'framework for Rule 23

only make sense in these tradltlonal corporate settmgs .In stark contrast, pohcy reasons

for requmng that shareholder su1ts be pursued denvatrvely v1a Rule 23 are largely absent-i L

el : (:) ¢

- in the context of a closely held corporatlon Tlus is unqueshonably the case here = 3k
CoL — = W
oo o

For mstance it makes no sense for Andrews to submlt a demand requeséngnr‘l'lef
, m [ oy

o ﬁom Broom for rmsconduct commltted by Broom Such a demand would ungloubtcdl

_be demed, thus unpedmg the fair and. eﬁicxent resolunon of a vahd dispute gl maég:s

L5

e

&

5

x

4! 'Ju‘ﬂ{l

Y lh‘ no

Jitijhie

- even less sense to requrre Andrews to demonsn'ate that he’ adequately represents the S

'mterests of. the shareholders -Andrews cannot, of cours“e‘ 'represent- the -only other

- shareholder in this case Broom, as he is the person with whom Andrews has the dtspute o

Their mterests are clearly drvergent Fmally, Andrews would denve no beneﬁt by ‘

-pursurng ‘a purely denvatlve clalm Broom the alleged wrongdoer -and the only

remarmng shareholder Would theoretically be entitled share in any Judgmen'tiprocured on

) behalf of Tn—Star ThlS is an untenable result for our courts See Lesesne v. Lesesne

- 307 8.C. 67, 413 S.E.2d 847 (Ct. App. 1992) (App A, #11) see also Lattlmer V.

Richmond & D.R. Co 39 S.C. 44, 17 S E. 258 261 (1893) Choldmg that to prevent a

faﬂure of Just1ce courts’ of equity recognize excephons to the general rule requiring

, denvatrve actlon) (App. A, #1 0).
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Further underscoring the lack of the Rule 23 policy objectives to the case at bar,

Andrews would have to persuade Broom to bring an action against himself. See

Anderson v. Clemens Mobile Homes. Inc., 333 N.W.Zd 900, 904 (discussing the futility
of the demand requirement in a two shareholder corporation and stating, “[o]ne cannot

. seriously cbntend that [the defendant] would have cansed an action ro be brought [against -

: hirnself]’f) (App. A, #2).' Addiddnally, such a suit under Rule 23 wnuld, ironically, be -
subjec’r- to termination by E_‘rodm himself, the controlling Ashareﬁelder/director. See

Amencan 'Law Inntitute Principles’ of rCo.mv orare Governance: _ Analy§ and

.,

Recommendanons § 7.01(d) at 21 (2008) (a dlrect action may not be termmated oxEthe 2 ; »
basis of aboard~recommendat10n) (App A, #1).. , S & = Zx=xm
| . = 2or
ThlS flawed procedural undertakmg would render Andrews rlght to Ib%ing- suit ?2‘;}
. meamngless and leave hu:n w1thout a remedy This potential outcome ;makef it :3%
o=
—

‘ 1mpracﬁca1 for Andrews brmg su1t in such a fashmn Accordmgly, the ratlonale behmd

e

[T

the shareholdérs denvatwe requrrement, as are the requu'ements outhned in Rule 23, is

R e

nonsens1ca1 ‘.w1thm the context of the facts of the case at bar.
| “Eeeause a derivétive action and its proeedural conduit nave no application'in tlus
~ case and 'AndrewAs,‘has sufficiently pled 'a direct aetion, Andrews .should beallle-wed to
proceed with his counterclaims. ..° T o R |
' II ANDREWS MAY ASSERT A EIRECT ‘ACTION AGAIﬁST BROOM
' BASED ON WELL-RECONGNZED EXCEPTION TO GENERAL RULE
REQUIRING DERIVATIVE ACTION )
A. The ALI Ratlonale and Thomas Exception
ﬁecause the overarchmg policy goals of derivative actions and Rule 23 are

inapplicable in most disputes arising in ciosely held corporatio_ns, certain well-recognized -
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exceptions to this general'rule have— evolved. One of those exceptions applies when a

stockholder suffers an injury as a result of a special relationship between the wrongdoer -

and the shareholder or an injury which is sepérate and distind than that of the

o::orpor'ation.-6 & Lesesne at 68-69, 413 S.E.2d at 848; see also Hite v. Thomas &

Howard Company of Florence, Inc., 305 S.C. 358, 361-62, 409 S.E.2d 340, 342 (1991).

(App. A, #9). The other exception arises when circumstances require a compléinant to

proceed in a direct action because “full relief to the stockholder cannot be had through a

" . recovery by the corpora_tion.” Brown v. Stewart, 348 S.C. 33, 557 8.E.2d 676 (Ct. App.

-

2001) (citing 19 Am.Jur:2d Corporations § 2268, at 167 (1986)).

- B T3
_ == LT
This latter exception and the underlying rationale has been adopt'éé bygheij;r;g
= ZZETM
o ==
.- Amencan Law Institute’ (“ALI’ ) and’ apphed by numerous Junsdlctlons Sectum 7.0&d) % :—?‘ rr:1
states: o = 20
- = 25
M ~
T2 "=

¢ This Court recogmzed this exceptlon in its order of October 7, 2011 ‘and allowed
Andrews to proceed on those claims.
7 As the purveyor of the various Restatements and Principles of the Law South Carohna

- “courts have relied on the principles and rationales espoused by American Law Institute - ¢

pubhcanons on numerous occasions and on a litany of topics. See e.g., Branham v. Ford
Motor Co., 390 S.C. 203, 701 S.E.2d 5. (2010) (adopting the risk-utility test for products
liability cases as published by the American Law Institute in the Restatement (Thu'd) of
Torts: Products Liability (1998) and emphasizing the Legislature’s reliance on the ALI
for guidance in this area of the.law); Beall v. Doe, 281 S.C. 363, 315 S.E.2d 186 (Ct.
App. 1984) (adopting’ the rule formulated by the American Law Institute in its

Restatement (Second) of Judgments § 29 (1982) for determining whether a party is .

precluded from relitigating an issue with a nonparty as the more flexible and modern
view); McDaniel v. McDaniel, 243 S.C. 286, 292, 133 S.E.2d 809, 813 (1963) (holding
that the appropriate rule for determining standing in a death case is “succinctly and aptly
- stated in American Law Institute’s Restatement, Conflict of Laws ...”); and Wiggins v

‘Moskins Credit Clothing Store, 137 F. Supp. 764, 766 (D.S.C. 1956) (citing the “prestige
of the American Law Institute” as one of the reasons for adopting its new position on th_e
recovery of damages for emotional distress resulting from abusive language). ‘
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In the case of a closely held corporation, the court in its discretion may
treat an action raising derivative claims as a direct action, exempt it from
those restrictions and defenses applicable only to derivative actions, and
order an individual recovery, if it finds that to do so will not (i) unfairly
expose the corporation or the defendants to a multiplicity of actions, (ii)
materially prejudice the interests of creditors of the corporation, or (iii)

interfere with a fair distribution of the recovery among all interested
persons. .

. American Law Institute, Principles of Corporate Govemance: Analysis and

Recommendations § 7.01(d) at 17 (2008).

Importantly, South Carolina’ courts have indicated they are receptive to adopting

ﬂ]lS well-recognized exception, but have been unable to do so formally- because eﬁlts

)
v
=M
apphcatlon to the facts of the two cases before the Court. See Babb v. Rothfocl_gg% 2‘::‘?:_‘1
s ==
S C. 462, 464-65, 401 S.E.2d 418, 419 20 (1991) (App. A, #3); see also :Bu'owrv %9“?—“
-o ?OO
Stew g, 348 S.C. at 33,557 S.E. 2d at 685. The focus of our courts d1scussmnﬂias been 2?,:
=
on the exception articulated in Thomas v. Dickson, 301 S.E.2d 49-(1983) (App.r.l #g)

b

wherein a stockholder is permitted to file an md1v1dual action for losses suﬁ’ered by the -

corporation if the underlying reasons for requiring a derivative action are absent. ILL at

774.

Thomas involved Trio Sales, Inc., a Georgia corporatlon owned by three equal

shareholders, one of whlch was Dickson, the plamnff Id. at 50-51. Each shareholder

served as an officer and agreed to receive a monthly salary of $1000 and to d15tr1bute

_ profits equally as bonuses. Id. Dickson eventually died and his shares passed to his wife

through his estate. Id. At the time of his death no.bonuses had been distributed.‘

.Subsequently, the two other defendant shareholders began paying bonuses to themselves

but did not convey any. part of the distribution of profits to the estate. 1d. Dickson’s
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- wife; individually and on behalf of his estate, filed an action against the corporation and

the two shareholders for misappropriation and conversion of corporat_ejassets. Id. The

defendant shareholders'sought a disrrtissal on-the grounds that Dickson’s action had to be -

brought denvatrvely and not d1rectly The trial court denied the motron and the two

remaining shareholders appealed

- In1ts oplmon, the. Georgra Supreme Court set forth the reasons that shareholders :

must generally file denvatlve actrons for losses suﬁ"ered by the corporahon
The reasons underlymg the general rule are ‘that (1) it prevents a
multiplicity of lawsuits by-shareholders; (2) it protects corporate creditors
by putting the proceeds of the recovery back in the corporatlons 3) it
" protects the interests of all shareholders by increasing the value of their '
shares; instead of allowing a recovery by one shareholder to prejudice the

. tights of others not a party to the suit; and (4) it adequately compensates
the 1nJured shareholder by i mcreasrng the value of his shares o

*u Aou_ 1

5 DufgHyLEds L

:"-V’. ‘

Id at 51 Aﬂer analyzmg each of these reasons and Whether or not they apphedcto

chkson s, case, the court held that because Drckson was the sole mJured shareEolder"é?nd

K _< =3
- because the reasons underlymg the general rule callmg for corporate recovery d1d not

~ exist, Drckson was properly allowed to bnng a drrect actron Id

240MWIANT .

a3

i\“\nl})

1800

Our Cout i in Babb declined to adopt the Thomas exceptron based. stnctly upon the

* partrcular facts of the case. The Court determmed that the clarms of corporate credrtors

‘ would be Jeopardrzed and thus the partres could not mamtarn the actron drrectly because

.at least one of the reasons for the general rule was prevalent Babb 303 S C, at 464-65 -

' -40lSE2dat4l9 20

The Thomas exceptron was again dlscussed in Brown v. Stewart, and though our -

~ court of appeals.dechned to apply it under the facts of the case, the exceptron rece1ved ’

favorable treatment: |
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Brown may not rely on the Thomas exception. As a result of the damage

. to the corporation, Brown suffered a reduction in the value of his stock.
The damage to Brown as a stockholder, however, was shared by all of the
stockholders including Silvers and Altier, who were dismissed from this -
action. Permitting Brown to maintain his action as an individual action
would not protect the -interests of all stockholders because the diminution
in the value of the stock was suffered by all of the stockholders. Thus, the
reasons for requiring a derivative action described in Thomas ‘were not
absent. Pursuant to Babb, where the reasons are not absent, we must
rely on the general rule that individuals may not sue corporate
directors or ofﬁcers for losses suffered by the corporatlon :

Brown V. Stewart, at.775. Agam, the Court found that one of the underlymg reasons for

requiring a denvatlve actlon was present, i.e., the protection of all mjured shareho%rs . 2

‘. — : "‘3,1—?‘ R
The language in the oprmon, however clca.rly suggests that under the proper fa@al% ?ﬁ;-“ -
oM o— SoF
scenario the Court would be mchned to apply the exceptlon. The case at’ bar~1s eas1ly z2™m
: *p =2 2 8(:3
' dlshngulshable from both Babb and Brown and’ would thus fall vmthm the framfeworlc-of F
» . rFl S =) “3 R
the Thomas exceptxon ) Y ‘

< &

&

In addltlon to Thomas other courts have werghed—m in support the ALI/Thomas |

. ratiohale and are similar to the case at bar. The case of Durham V. Durhg, 871 A‘.2d 4l o
(NH 2005) (App. A, #'7),' 1spart1cularly persoaslve as the New }Tampshire Supreme
©.Court was presentetl with facts nearly ldenﬁcal to the case at bar and chose to adopt the'
ALD’s. posmon for olosely-held corporatlons In Durham, the plamtlff shareholder \_ .; .
brought a d1rect actlon agamst the other three shareholders ofa closely held corporatlon
‘for, inter alia, breach of ﬁducrary duty and unlawful dlstnbutrons. The trial court |
determined that the plaintiff’s claims should have been brought 'clerivatively‘ and
dismlssed them for failure to state a claim. On appeal, the plaintiﬁ" argued ;‘that practical

-and policy reasons justify allowing a direct, as opposed to derivative, action against the
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defendants because . the plaintiff is the sole aggrieved shareholder and is suing all the

: remaining shareholders.” Id. at 44.-

Setting forth its rationale, the New Hampshire Supreme Court explained:

. The corporation here is typical of other close corporations in that the
shareholders are few in number, know each other, and actively serve in the
- management .of ‘the business as officers or directors. Because the
corporation's shares are not publicly traded the plaintiff as a minority
‘shareholder does not have the ‘opportunity to extricate himself from the -
corporation by- selling his shares on. the open: market. In addition,
- construmg all reasonable inferences drawn from the Well-pleaded facts .
" below in the plaintiff's favor, we conclude for purposes of this analysis
that the corporation's. board of directors is not disinterested. In these
circumstances, the formalities of the. derivative proceeding may be

impractical "and unnecessary because.the corporation does not ‘have a -

. dxsmterested board of dlrectors and a mu1t1phc1ty of suits is unhkely - ”:\Z; S
= g
Id at 45 Cltmg Thomas and rermg on the ALI rat10na1e the Court concludedg‘"‘ o= TR
We are persuaded that the deﬂvatlve/dlrect d1st1nct10n makes httle setjie m oo
wheén the only  interested parties are two individuals or’sets of = 2o -
- shareholders, one who is in control and the other who is not, In tﬁs. = ‘é% .
context, the debate. over derivative status can become purely technical. e T

casés such as this one, where the principles underlying the derivative:
proceeding are not served, the trial court should have the discretion to

allow the plaintiff to plirsue a direct claim against the corporate officers. '
Courts that comtinue to require a derivative proceeding in this ‘context -

- generally do so to promote consistency and predictability in corporate law.
While we agree that consistency in the law is irnportant, we also recognize
that the derivative proceeding involves burdensome, and often- futile,

- procedural requirements when a minority’ shareholder seeks to redress _

- wrongful behavior by the majority shareholders. Furthermore, any

recovery from a derivative proceeding . goes to the corporatmn and ‘thus-
- would be under the control of the alleged Wrongdoers

‘ Id at 46. (mternal c1tat1ons and quotatlons omltted) .

| Slmllarly, in W & W Egmpment Co. v. Mmk, 568 N.E. 2d 564 (Ind Ct App
1991) (App A, #17), a shareholder ina closely held corporatlon brought a d1rect suit
alleging a breach. of ﬁdu01ary agamst the d1rectors for wrongful termmatxon,

misrepresentation and extortion. Id. at 573. The court rejected the defendant S clalm that
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the plaintiff’s suit -had to be brought derivatively, concluding that “the reasons for
requiring a derivative action are not present in this case.” [d. at 571. The Court
emphasized that there were only two shareholders, that the plaintiff was the sole injured
| shareholder, and there was “thus no potential for multiplicity of shareholder suits . . . .”
Id. Further, “there [vy'as]‘ no evidence ot: any creditor in .'need ofA protectiorl,”A nor was
there “prejudice to other shareholders not a party»to the suit since [the plaintiff was] the
only injured shareholder v. .. ld Moreoyer the plaintiff “Would not be adequately

' compensated by a corporate recovery because [the corporation was] a close corporatlon

 with no ready market for the sale of [the plamtift’ s): shares ? Id ' =

wz

LTS

"“?fﬁrﬁ; W30

AL
,.IérlﬂO

Finally, in Richards v. Bryan, 879 P 2d 638 641 (Kan. Ct. App 1994F: 1App'~éA,

o=
#13), a minority shareholder in a close corporatmn brought a direct su1t agamst-:the

majority shareholders allegmg that the defendants had eﬂ'ectively frozen out th /plamﬁ’ﬁ'

. denied the plam’aff a reasonable return on investment, and fraudulently mcl:tced %e
‘ : plaintiff to enter a formation agreement Id The Court permitted the plamtlff to brmg a
- direct su1t for the derivative claims explalmng that the suit- “will not expose [the
corporatlon] toa multrphcrty of actiorxs or interfere W1th a fair distributlon of recovery
' because the [plamtiff is] the only mmonty shareholder in the corporation 7 Id at 643.
Furthermore, the Court said, “there is no mdicatron that resolution of [plamtift’ s] claims
 will prejudice any credltors interests.” Id

B. The ALI/Thomas Ratlonal Applied to Andrews

sl
i

FERIE

In this case all the of the reasons for requiring derivative actions for losses

suffered by the corporation set fortlr in Thomas and the ALI rationale are, in fact, absent.

First, there is no need to preventia multiplicity of lawsuits by shareholders. As in most
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o Cf. Lesesne 307 S.C. at 67, 413 S.E.2d at 848 (“It is a well-settled equltab]&,rule@a

cases that apply the _excepﬁon,‘ all of the corporations’ shareholders (Broom and
Andrews) are involved in the action either as a plaintiff or defendant. A direct suit could‘ '
not expose .the cofpohation to a multiplicity of lawsuits because all the cofporate
participants are parties .and - before this Court. Second, no proteetion of corporate
creditors is necessary-as Andrews is the only potential creditor. Third, the need to protect
the interests of “all shareholders”. is non'-existent.‘ Again, Andrews and Bhoom are the
only shareholders ahd Andrews is the sole aggrieved shareholder.

Finally, Andrews caohot be adequately compensatted by an increase in .the value

of his shares for three reasons. First, presumhbly doing such would confer a bene,ﬁ,t to

_..a.

13

Broom, the sole Wrongdoer in the form of an increase in the value of hlS sha@s

B: 10
A
E-
SNBHVIY TS

&
J

J 40 W43
,G'Nl:l' g

anyone actmg in a ﬁduc1ary relatlonshlp shaH not be pernntted to make 1%;3 Omatoo

- . f—1 3
relatlonshlp to beneﬁt his own personal interests. It is a doctrine repeatedly ﬂlno ~

by the courts of this natlon that courts of equlty will scrutinize with the most zealous i

v1g11ance transactions between parties occupymg confidential relatlons toward each other.
and particularly any transact1on between the partles by which the _dommant party secures
. ‘any profit or advantage at the expense of the person under his influence.”). .

Secohd, an increase in the value of shares'is of little or no benefit to Andrews as
there is ho open market for shares of a closely held corporahon.

Fmally, the plaintiff unilaterally shut the corporation down. Although it was
- viable at the time Andrews filed hlS original claims, Broom has allowed the corporatlon

to be administratively dissolved.® Thus, at th1s Juncture, the corporation technically could

! This matter is the subject of Defendant Andrews’ Second Amended Answer, Counterclaim and Third-
party Complaint, which incorporated herein by reference. )
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not recover the losses due to Broom’s unilateral actions by his dissolving of the same. It
would be the highest form of inequity to prevent Andrews from recovering for the

wrongful acts of his partner Broom by rewarding Broom for closing the corporate door

from which Andrews’ recovery could be obtained. The current ruling of.the court .

promotes this very result.

Further, as alleged in the pleadings, B.room was the pﬁmuy operator, bookiceeper
decision niaker' aﬁd Chief Executive Officer for Tri-Star and ‘had'conu'ol of 'fri-Star’s
w@mmmm@wmmmmemmmmmmmium%)m
such, Andrew is akin to a minority shareholder’.' As explained in Durham, a derivative

proceeding under these cucumstances would involve “purdensome; and oﬁen ﬁm:le

procedural requirements” and “any recovery from a derivative proceedmg wouldge
. m

under the control of the alleged wrongdoers.” 871 A.2d at 46. Based on fB‘roorﬁ’ s

) ‘r; -o

misconduct as the controllmg shareholder, Andrews. certamly could not expect %g?covg_g/‘

by and thirough the corporation and thus h1s only" remedy was and is througb: dlrcct
action.”

e Based on the:foregoing,.Andrews is- allowed to maintaih a direct action under the
circumstances of this case. Asa result, Andrews’ counterclajms-are properly»pled and are

sufficient withstand 12(b)(6) motibn. L

* Broom unilaterally liquidated the company and its assets, over Andrews’ objection. The
only-available claim is that which Andrews seeks for damages for Broom’s payment of

an unauthorized salary to himself and for the sale of the assets of the corporation over
Andrew’s objection.
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II. NOVEL ISSUES OF LAW SHOULD NOT BE DECIDED IN MOTION TO

DISMISS PURSUANT TO RULE 12(B)(6), SCRCP

If this court declines to apply the ALI/Thomas exception based on the decisions in

Babb and Brown, it then remains one of novel impressionvthat cannot be decided on a

motion to dismiss pursuant to Rule 12(b)(6):

As a general rule, important questions of novel impression should not be
decided on a Rule 12(b)(6), SCRCP, motion to dismiss. Instead, a novel
issue is best decided in light of the testimony to be adduced at trial.
However, where the dispute is not as to the underlying facts but as to
- interpretation of the law, and development of the record will not aid in the

resolution of the issues, it is proper to decide even novel issues on a
"motion to dismiss for failure to state a claim.®

- Evans v. State, 344 S.C. 60, 543 S.E.2d 547, 551 (2001) (App- A, #8); see als&_@ ;E-‘
CorD v. 8.C. Budget and Control Bd,, 346 S.C. 158, 551 S.E.2d 263 (2005) (nofel %;%3
quesuons not to be demded on motion-to dismiss where development of record would a__xéi ?g% .

‘ in ldecis?on) (App. A, #1 6). Though itis quite clear that our courts have recogq?;ed {EE ;’%%

- validity of the rationale in Thomas and express favorable treatment of the exceptlon, they
4 | have not been presented with the proeer factual scenario with whi4ch. .fo cenduct a
definitive analysie. S:uch an apalysis would require a reﬁew of the full facts and recorci
of the case not allowed in a motion to diemiss oﬁ the pleadings. Accordingly, the issue

remains undecided and should not have been decided on Brooms’ Rule 12(b)(6) motion

1° The pleadings on which the motion to dismiss is based were filed more than five years

ago. Subsequent discovery has revealed substantial and additional evidence of Broom’s

misconduct and therefore development of the record will substantially aid the resolution

. of this issue.
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IV. JUDICIAL ECONOMY> SUPPORTS THE DENIAL OF
-PLAINTIFF’S MOTION TO DISMISS.

The court’s order pérmits Andrews to recover for Broom’s wrongful misconduct
mat results in an injury specifically to Andrews, but not to the corporation. Andrews has
pled such action and injury. (Amended Answer and Counterclaims,  35) Importantly,
the identical wrongful misconduct of Broom resulted in harm to Andrews, both as a

 creditor of Tri-Star and as a shareholder of Tri-Star Communications. The same evidence

will be presented at trial to sﬁpport both claims. -

~ 2
=z = 4
Because of this, at this juncture of the litigation, judicial economy is best ser@ ';*_ ;3?::11
“by perrmttmg Andrews claims on behalf of Tri-Star to proceed The j jury can E glv'é;l g':_‘)g
: P = 2>
spemal interrogatories to dxstmgmsh the various damage clalms The Court may;rews& ;_%
r‘ it
thls issue post-trial w1t.hout prejudlcc to either party. Thls way, in the event: of ana@pcai‘n

a second trial on the same facts is w111 not be required.

V. ISSUES WITH THE OCTOBER 7, 2011 FORM 4 AND THE COURT
- ORDER SIGNED ON BEHALF OF JUDGE HAYES

On Octobe_:r 7, 2011, the Court entered an ordgar granting Plaintiff’s motion in part

and denying it in part. See Exhibit 1, Or. Grant. Broom’s MTD (Octbbef 7, 2011). The
Order reads in part:

" [Tlhe Court finds that Rule 23 is applicable to the counterclaims and
. should have been followed. Thus, the claims related to Tri-Start are
dismissed. While this Court has heard numerous motions and arguments
previously by the parties, this particuta®motion is based on a review of the
pleadings. Also, all claims brought by Andrews individually which
overlap any claim made by Tri-Star for damages arising out of allegations
of Broom’s mismanagement or breach of duties arising out of the
shareholder relationship between Andrews and Broom are dismissed
because these claims also require compliance with Rule 23
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_ Broom s MTD (November 1 201 1) The Order was submltted to the Court aru;lT srgn'%d

- by the i non Jury docket clerk on behalf of J udge Hayes

.
.

If, however, Andrews shows that Broom engaged in wrongful conduct
that caused a particular loss that is individual to Andrews, the -
liability of such wrongful conduct is an asset of Andrews. This type of
individual claim is not subject to Rule 23 requirements and will not be’
dismissed on that basis. In reviewing the pleadings, this Court has’
read them in a light most favorable to Andrews, and in doing so,
cannot determine with. certainty, whether or not such claims exist.

"The plzﬁntiff s"attorneys are asked to, prepare a formal order granting its
- motion as outlined above, but plaintiff has liberty to fully address the

motion to dismiss in the formal order and is not limited to the verbrage
- expressed in thlS Form 4 '

1d (emphasrs added) As requested counsel for Broorn prepared a “formal ord

- settmg forth the Court’s rulmg as outlined in the Form 4, See Exhiblt 2 Or Grﬁit.

U
‘l:ﬂtl\ll?:l'l'il‘-

DD D

A

}lf]‘(l G
Hd il

Unfortunately, the order subrmtted by Plamhﬁ’s counsel and subsg,uen@ “
' entered by the Court exceeds the scope of the’ Form 4 The Forrn 4 allows Andrews to
, mamtam cl'curns for md1v1dual lossee w1thout the necessrty of comphance W1th Rule 23 '

' However the November 1, 2011 Order submrtted by Plamtrﬁ’s eounsel undertakes a

‘claim by claim analysm that disposes of all of Andrews countercla.lms on the basm that

o all of the mdrwdual clanns overlap those of Tri-Star. It states “[e]ven when v1ewed in

the l1ght most’ favorable to Andrews each' counterclarm .seeks recovery_ _. for

: mlsappropnatlon of corporate property Andrews was requlred to brmg such clalms ina

; .

9
o

40 W3t
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4

denvatrve action.” The Court in its Form 4 stopped short of such an analysrs and

presumably left the issue for determmatlon by a jury. See Exlubrt 1, Or Grant Broom s
MTD (October 7, 2011) ('I'lus type of 1nd1v1dual cla1m is not subject to Rule 23

' requrrements and Wlll not be dismissed on that basis.. In,rev1evv1ng the pleadmgs, this

23
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Court has read them in a-light most favorable.to ‘Andrews, and in doing so, cannot

deterrmne with certamty, whether or not such claims emst K

The “formal order” subrmtted and signed is factually incorrect. Andrews’:

Amended Answer Counterclarm and Thlrd-party Complamt sets out facts and claims for

individual losses separate and distinct from that of Tri-Star which undemably should*

. survive the motion t0‘d1$rmss.

pleading:

23, Defendant Andrews has standmg to bring this claim individually
" and on behalf of third-party: Plaintiff for losses and damages sustained to -

- both via the malfeasance’ and nonfeasance of the plaintiff in his dealmgs\
with and on behalf of Tri-Star. o .

1

.25. Defendant Andrews loaned Tri-Star one hundred thirty 1 thousan
($130 000.00) on or before August 31, 2005

“—*aal

sa " ua WA

26.  Tri-Star purchased “Pot- O- Gold” v1deo gaming machmeS* :
(“Garmng Machines”) and “other goods " and services from DrewsZ,
" Distributing, Inc.,-a South Carolina corporatién '(“Drews,: Inc.”) owned'/"' .
-100% by Defendant Andrews. Drews, Inc. distributed by a351gnment tor::t
Defendant Andrews all o ghts to payment from Tn-Star

27. As of October 31, 2005 Tri-Star owed Defendant Andrews the ~ -
sum of three million six hundred twenty-six thousand, three hundred
‘ninety-three -and 17/100ths' dollars ($3,626,393.17) for Gaming Machines
and other goods and services sold to Tri-Star, of which one million one
hundred ninety-four thousand three hundred sixty-two .and 83/100ths
dollars ($1,194,362.83) is for the actual unpaid portion of the purchase
price (the remmmng amounts bemg accrued and unpaid finance charges).

- 34,  Without informing, obtammg consent, and authority, Plamt1ff sold :
" or caused to be sold, the equipment in the possession of DR Businesses to
third parties for less than fair market value. Indeed, Defendant Andrews -

expressly informed the plamtlff not to do so without his prior approval or
consent

35  Without informing, obtaining consent, and authority, between
“January 1, 2005 and April 30, 2005, Plaintiff made distributions to himself
from Tri-Star in the amount of five hundred twenty thousand dollars

24
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($520,000.00).. Said distributions were made at a time .When Tri-Star owed
Defendant Andrews substantial sums of money both as a shareholder for a
shareholder loan, and as a creditor of Tri-Star.
(Amended Answer and Cou’nterclziirn, M 23, 25, 25, 27, 34 & 35).
| Each of these paragraphs of Andrews’ Amended Answer and Counterclaim allege
specific individual losses separate and distinct from thdt of Tri-Star. For instance, in
paragraphs 26 and 27, Andrews alleges that he was personally owed $1,1 94,362.83 for
| -the sale of gaming mdc’hines to Tri-Star. He alleges in subsequent paragraphs that
Broom’s malfeasance and misconduct as director caused non-psyment of that-debt oWed
" to him persdnall&, ab’bv;s and beyond .What 'the«'monéy to which he wns enfitled as a
| shareholder. |

—

Yo

Further, paragraphs 34 and 35 set forth facts and alleganons that assert mdmda:al

HGZ:

AULBYS

AO

losses Specxﬁcally, Andrews asserts' that Broom made d1stnbut10ns to hlmsglf mﬁe
- amount of -$520,000.00 despite owmg Andrews substannal sums of mom_ey aﬁa

'shareholder and creditor. This is clearly an md1v1dual loss to Andrews and is s@me@

pled as such.

Andrews’ loss is akin to the shareholder loss recogmzed in Hite, 305 S.C. 358,
409 S.E.2d 340 (1991). The Hite court_ stated.

The gravamen of Hite's. complaint is clearly a particular loss separate and
distinct from that of the corporation. He alleges appellants' breach of a
fiduciary duty to him as a minority shareholder ard their negligent
mismanagement resulted in a diminution in his percentage of corporate
ownership from 33 1/3% to 11.5%. This alleged reduction in Hite's
individual percentage of corporate ‘control is separate and- distinct from -
any general diminution in the value of corporate stock. We affirm the trial
Jjudge's ruling that the causes of action for breach of fiduciary duty and

negligent rmsmanagement are properly brought in Hite's md1v1dual
capacity.

25
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Id. at 361-62, 409 S.E.2d 'at 342. Here, Broom’s malfeasance and wrongful misconduct
resulted not only ina diminutien of ownership velue, but fesulted in Tr-Star’s inability to
pay Andrews as a creditor of Tri-Star. As discussed, euch lesses were sufficiently pled.

These allegations of individual harm are incorporated by reference into each and
every ceuse action as if pled in that particular cause of action. (1d. 1H[ 38 44, 49, 54, 59,
. 65,71, 78, & 88). As such, the Court’s Order ﬁndmg that md1v1dua1 injury was not pled
in causes of action after the first (See Exhibit 2, Order at p.5) is factually not true

. The November 1, 2011 order states that Andrews did not sue Tri—Star as a creditor -

~ when finding no relief for his individual injury is available. This oenstruction is in
" complete opposition to the estaelished law. South Caroliga ‘courts, as well as every
jurisdictionl,previously cited, recognize that a shareholeer may maintain a d1rec_t?: acﬁ&q

-

jagainst the direetor or officer who has.mis{manéged the corporation that ha%causgi
individual,—harm to the shareholder. -Her'e Andrews alleges that, in addition to %e ha.gl
“he suﬂ"ered as a shareholder, Plaintiff’ s actions caused the company not to bEablé?o
‘repay debts owed to him personally The harm is to him personally. Plam’uﬂ’ Qlab@y
is based on his misconduct as an officer, .director and/or manager . of the company.
Accordingly, the direct action is actionable and has been clearly pled. |

' Finally, the order prepared by Plaintiff’s counsel (and sfgned by the Court)

tortures the construction of the Defendant’s pleading to obtain a specific result finding no

existing claim. This construction directly contradicts the standard of éreview applicable

to a 12(b)(6) motion. See Charleston County School Dist. v. Laidlaw Transit, Inc., 348
s.C. 420, 424, 559 S.E.2d 362, 364 (1987) (a motion to dismiss avcounterclaim pﬁfsuant

to Rule 12(b)(6) must be based solely on the allegations set fort:h in the pleadings and
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may not be sustained if facts alleged and inferences reasonably deducible therefrom
would entitle the complamant to any relief on any theory of the case) (empha515

added), see United Educat10nal Distributors, LI.C v. Educational Testmg Semces 350

S.C. 7, 13, 564 S.E.2d 324, 327-28 (Ct. App. 2002).‘(a dismissal on the pleadings is-
considered a drastic procedure and therefore the pleadings should be oonstrued liberally

and presumed to be true as pled so that substantial justice is done between the parties)
* (emphasisadded). - \

CONCLUSION “

For the reasons set forth herem, Andrews Supplemental Motmn to Recon51der '

- ' should be granted and Andrews should be allowed to proceed d1rect1y on. the

).

'
-

countercla1ms asserted. Plamtlffs mot1on to d1sxmss should be DENIED S :%""
o ‘ B B Z
, _ = 2 3
: Respectfu]ly Sublmtted, A &1 = =

Pl]lsbury & Read, P.A. B CIz = 29
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‘ Rodney F. Pillsbury SC Bar, #13067) :
Ransome H. Helmly SC Bar#78081)
1204-A East Washigfgton Street

. Greenville, SC29601. -
Phone: (864) 241-9828
' _(864) 241-9818
' Emall rpﬂlsburv@prlawna com

ATTORNEYS FOR DEFENDANT H

-HUGHES ANDREWS, and TRI-STAR
‘COMIVIUNICATIONS INC: AS THIRD
PARTY PLAINTIFF

November 11, 2011
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P Defendaﬁf H. Hugh Andrewé,

. Communications, Inc., as a Third-Party

' Quéntin S. 'B,room', Jr. '

STATE OF SOUTH CAROLINA ")

. - . ) . COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )

"Quentin S. Broom, Jr., 2008-CP-42-3397
Plaintiff,
V.

Ten State Stfeet, LLP,‘Timothy D.
Scrantom, Mark Broadwater, and H.

- Hugh Andrews, . MOTION TO AMEND and/or
: o S SUPPLEMENT THE ANSWER AND
Defendants, .+ COUNTER CLAIMS OF DEFENDANT
L - AND THIRD-PARTY: PLAINTIFF HUGH
- ‘of which, - ANDREWS, INDIVIDUALLY and on behalf

of TRI-STAR COMMUNICATIONS |
Individually and on behalf of Tri-Star |
Plaintiff,

. Vt

‘ Third-party Defendant -

. i
(L VL WL W WS WS v L N W NI S MR g W S N Sl Sl S i i
Lo . . ..
T . . .

65 ¢ WA M1 AON L -

“XHiHDVWQEﬂGH'H L

Pursuant to Rule 1 5(a) and (d) of the South Carolina Rules of Civil Pfocedure, 'Defe_ndant,

w00 DENANYLYYAS

NERKR
BERE

00403

A
IRY

H. Hughcs,An’dréws, individually and on behalf of 'Tri-Star C@_mmunicétions, moves to amend |

‘his answer and countercléjms arising out the same transactions and occurrences at issue in
Plaintiff’s complaint, based ﬁpon information learned and/or events that have transpired since the

filing of his Amended Answer and Cquntérclaims in May 2006. Defendant H. Hugh Andrews’

herein. Defendant Andrews files this motion to ensure that the pleadings reflect all facts and

information currently known that arise under the same facts and circumstances alleged in

- PlaintifP’s original complaint and are properly before the Coﬁrt. The granting of Defendant

1 N
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proposed Second Amended Answer and Counterclaims is attached hereto and incorporat’ed’




Andrews motion will not hinder or delay the trial of this case because all causes of action are

based upon the same facts and c1rcumstances alleged in Plaintiff’s on iginal complamt

Pursuant to- Rule 11 of the South ‘Carolina ‘Rules of Civil Procedure counsel for.
Defendant Andrews has consulted with counsel for the Plamtlff about the subject matter of '[hlS

motion prior to ﬁlmg the sarne and as of this wntmg has been unable to obtain his consent for the
granting of the relief requested herem

Respectfully sublnitted ~

Pl]lsbury & Read, P.A.

M,

" Rodney F. Pﬂlsbury (SC Bar #13067)

Ransome H. Helmly ( C Bar #78081)
1204-A East Washingfon Street

~Greenville, SC 29601

y

W

. "\:5 " Lo e
e A= ey
© Phonc:(864)2419838 - D B 2R
Fax: (864)241-9818 T = BO
< il anty o T
. Email: ‘rmlllsnurv@prlawna com ; o BoD
ATTORNEYS for DEFENDANT H. HUEHES_n— <%
ANDREWS, individually and on behalf of TRIZ. - '

- STAR CONINIUNICATIONS IN C AS THIRD
4 PARTY PLAINT IFF »
November 10,2011.
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STATE OF SOUTH CAROLINA )
~ )
COUNTY OF SPARTANBURG )
Quenﬁn S. Broom, Jr.,’
Plaintiff,
V.

Ten State Street, L.L.P.

. Timothy D. Scrantom, Mark Broadwater,

and H. Hughes Andrews,
Defendants,

of Which,-

\~

IN THE COURT OF COMMON PLEAS

Defendant H. Hughes Andrews, Individually)
and on behalf of Tri-Star Communications, )

Inc,asa Thlrd-party Plaintiff,
V.
N ‘Quentin S. Broom, Jr.,

,,Thi'}‘d-party Defendant.

). .

)

TO: PATRICK E. KNIE AND JAMES

)

)
)

)

)

C.A. No.: 08-CP-42-3397

SECOND AMENDED ANSWER,
COUNTERCLAIMS and THIRD-
PARTY COMPLAINT OF DEFENDANT

;. H.HUGHES ANDREWS, .
INDIVIDUALLY and on behalf of
- TRI-STAR COMMUNICATIONS

R. ..GILREATH, ATTORNEYS FOR

PLAINT ]FF AND THIRD- PARTY DEFENDANT QUENTINSS. BROOM, JR.

By and through their unders1gned counsel, Defendant H. Hughes Andrews (hercmaﬁer

“Defendant Andrews”) answermg Plamtlﬂ’ s Complamt, and brmgs this action on md1v1dual1y

and on behalf of the Third-Party Plaintiff, Tri- Star Commumcatlons Inc (“Thlrd-parcy Plaintiff

Tri-Star™), allege and will show unto the Court the following:
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"For A First Defense

(By Way of a General Denial}
1. .All allegations of Plaintiff’s Complaint not admjtted, qualified or :e;(plained are
expressly denied. | | |
} 2. Asto Paragraphs 1 through 4 of Plaintiff’'s Complaint, Defendant Andrews is

without sufficient mformatron to adrmt or to deny the allegation as stated, and therefore demands
strict proof thereof.
3. As to Paragraph 5 of Plaintiff’s Complamt Defendant Andrews -admits the

allegat1on stated therein to be true to the best of his knowledge

4. As to Paragraphs 6 through 17 of Plaintiff’s Complamt, Defendant Andrews -

demes the allegations as stated therein, and demands strict proof thereof

5. As to Paragraph 18 of Plamttﬁ’ s Complamt Defendant Andrews is Wlthout‘,

‘sufficient informatlon to admit or to deny the allegatlon as stated, and therefore 'demands strict

. proof thereof.

~6. . As to Paragraph' 19 of Plaintiff’s Complaint, Defendant Andrews adrnits the

allegations set forth therein, with the exception that Drew’s Distributing, Inc. sold the equipment
to Tri-Star land the ohligations of Tri-'Star‘ to Drew’s Distributing Inc. were assrgned to
, Defendant Andrews, of which Plaintiff received due notice. |

7. As to Paragraph 20 of -Plain_tift’s Complaint, Defendant Andrews is without
sufficient inforrnation to admit or to deny the allegation as stated, and therefore dernands strict
: proof thereof. | | |
8. As to Paragraphs 21 through 24 of Plaintiff’s Complaint, Defendant -Andrews

- denies the allegations as stated therein, and demands strict proof thereof.

~
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9. As to Paragraphs 25 through 27 of Plaintiff’s Compiaint, Defendant Andrews is
without sufficient information to admit or to deny the allegation as stated, and therefore demands
strict proof thereof. ’

10. As to Paragraphs 28 through 32 of Plaintiff’s Complaint, Defen&ant'Andréws
denies the allegations as stated therein, and demands strict proof thereof. |
1L As to Pa;ragrapﬁ 34 of Plaintiff’s Complaint; Defendant Andrews is without
sufficient information to admit or to deny the allegation as stated, and thlgrefore demgmds..sm'ct
proof thereof. | | | | |
12. As to.Paragraph 35 of Plaintiff’'s Complaint, Defendant Andrews admits the
allegation stated therein to be true, to the best of hlS kpowledge. | | A
13. . Asto Paragra'phs 36 through 38 of Plainﬁ%f; S Complaint, Defendant Andrev;/s
“denies the allegations as stated th.erein, and demamis strict proof thereof. |
14, As to Parag}aph 39 of Plaintiffs Complaint, Defendant Andre;v&s is without
sufficient information.to admit or to deny the allegation as st‘étcd,' and thgreforfe demands strict

proof thereof.

15. - Asto Parégraphs 40 through 78 of Plaiﬁtiff s .Complaint, Defendant Andrews

denies the allegations as stated therein, and demands strict proof thereof.

_ ~ For A Second Defense '
(Failure To State A Claim Upon Which Relief May Be Granted)

16. . Defendant Andrews realleges each above paragraph, to the extent not inconsistent

herewith, as if set forth fully hereunder.

-

176




17. Plaintiff’'s Complaint does not set forth sufficient facts and/or the requisite legal
elements for the claims sought therein such that Plaintiff fails to adequately state a claim upon.
which relief may be given against this Defendant. -

For A Third Defense
(Unclean Hands)

18. Defendant Andrews realleges each above paragraph, to the extent not inconsistent

 herewith, as if set forth fully hereunder.

-

19. To the extent Plaintiff’s complamt seeks equitable relief, Plaintiff’s Complaint is -

barred by the doctrme of unclean hands

For A Fourth Defense and By Way of Defendant Andrew’s
First Counterclaim Against the Plaintiff and . .
First Cause of Action by Third-Party Plaintiff Tri-Star
(Breach of Fiduciary Duty) :

20. Defendant Andrews realleges each above paragraph, to the extent not inconsistent .
hefewith, as if set forth in toto hereunder. |
| 21. At ail ﬁmee relevant hereunder, Tri-Star Com.munieationis‘, Inc. (.“Tri.-StaI'”). was ; ‘
- South Carolina corporation. mth it principal place of ‘business in Spartai_1burg County, South
Carolina. Defendant Andrews, at all times relevant'her.ein,’was a sha.reheld_er'of and a creditor of.
Tri-Star. ’ |
2. De_fendé.ﬁt Andrews has standing to Bring this claim individually arid on behalf of
T‘hird-pal‘ty Plaintiff for losses and damages sustained to both via the malfeasance and
nonfeasance of the pleintiff in his dealinge with and on behalf of Tri—Star'Communic‘ations.
23. Plaintiff was a director and a ﬁﬁy percent (50%) owner of Tri-Star,

-Commumcatlons Inc Plaintiff further solely controlled the financial operahons of Tris-Star.
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As the dominant and 09ntolling shareholder/partner, Plaintiff owed a fiduciary dﬁty to the
. company and to Defendaint Andrews to act in the best interest of the company and of Defendant
AnaIeWs at all times regarding the operations of Tri-Star Communications.
24. As a stockholder, Defendant Andrews loaned Tri-Star one hundred thirty
thousand dollars ($130,000.00) on or about Augﬁst 31, 2005.

-' 25. 'As the assignee of a debt, as of October 31, 2005, Tri-Star Inc. owed Defendaﬁt
Andrews the sum of three million six hundred twenty-six thousand, three hundred ninety-three
aﬁd 17/100ths dollars ($3,626,393.17) for equipmenf (héreinaﬁer “the eqqipment”) sold t.o' Tri-

* Star, of which one million one hundred ninety-four thousand three hundred sixty-two and
83/100ths dollars ($1,194,362.83) is for the actual costs of equipment sold to Tri-Star.

26. Tri-Star sbfd (and/o.r transfefred a .substantial‘ amount of the equipment to a
Worldwide Entertaiﬁment, S.A. [“Worldwide Entertamxlrlenf”], a Dominican Republic
corpofaﬁon. Plaintiff was a manager of Worldwide Entertainment.

27. At all times relevant herein, Defendant Andrews owned an interest in Worldwide
Enter@iﬁinent, viia his partial membershii) in and with -'Calum, LLC, the coréoration which

owned the majority of étoc;k of Worldwide Entertainment.

28.. Plaintiff failed to pay the taxes owed by Worldwide Entertainment.
29. Plaintiff refused to produce the financial statement of Worldwide Entertainment
to Defendant Andrews.

30, In the summer and/or fall of 2004, Plaintiff and Defendant Andrews had a
disagreement over the operations of Tri-Star and the opératidns in the Dominican Republic.

Upon information and belief, Plaintiff undertook a concerted effort to Hquidate the assets of Tri-
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Star and convert the same for his personal use and benefit, without authority or consent of .

‘Andrews.

31. - Towards that end, without the consent or authority of Defendant Andrews,
Plaintiff paid himself a wage and/or salary in the amount of four hundred thousand
($400,000JOO) dollars December 15, 2004. Said distributions were made at a time when Tri-Star

owed Defendant Andrews substantial sums of money both as a shareholdef, for a shareholder

loan, and as a creditor of Tri-Star.

32. ° Upon information arid belief, Plaintiff used the fraudulent payment of wages to

obtain a'mortgage on a $3.5 Million dollar home located at 6565 Allison Road, Mlaum Beach,

Florida, 33141-4508. Upon information and belief, Plaintiff made a deposit in the amount of
$5,000.00 on or'about January 54, 2005 and signed an “Agreement for Deed”_.on Fébruary 14,
2005 to purchase the Sax;;e. : | ‘. | |

33. Fuﬁher, without the con;sent or authority of Defendant m&ews, between J ar_}ualj
1,’2005 »and April 3‘0, 2005, Plaintiff paid himself wages énd/or salary distribution from Tri-Star, |
Inc. in the amount of five hundred twenty fhousaﬁ_d dollars ($520,000.00). Said distributions
were made at a timelwheri Tr-Star owed Defendant Andréws substantial sﬁmé.of mox;ey both as
a éhareholder', fora sha'rcholde.r‘loan, and as a creditof of Tri-Star.

34. Without consent o.rl authority from Defendant Andrews, Plaintiff sold, or caused
to be-sold, the eqﬁipment in the possession of».Worldwi»de, Entertéinment to third parties f(;r
substantiaily below market value. | Indeed, when flainﬁff expressed his intention to sell Tri-
Star’sAas‘séts, Defendant Andrews expressly infqrmed the plaintiff not to do so without his prior

approval and consent. -Plaintiff deliberately ignored Defendant Andréws’ instruction.

-6-

179




. 35. Upon information and belief, Plaintiff converted essentially-‘all of the assets of
Tri-Star for his personal use and beneﬁt‘.‘ Upon information and belief, Plaintiff has received an
estimated two million($2,000,000.00) dollars from the use of the assets that formerly belonged
to Tri-Star since 2005, without the, authorit-onr consent from Andrews.! Said revenues were
received by the plaintiff at a time when Defendant Andrews,wés owed millions of doﬂars for
payment on the equipment. |

36. At a time when ‘Tri-Star owed Defendant Andrews substantial sums éf money
both as a shareholder, for a AAshareholder loan, -and as a 'c'reditor of Tri-Star, Plaintiff paid
hundreds of Ytﬁousands ‘of dollars to his relatives, ostensibly as: loan repaymeﬁfs. - Upon
'mformation. and beIief, said loaﬁs were not legitimate. Additionally, Plaiptiff .gave preference tol
paying mbnies to relatives over péying the debts owed to Defendant Andrews.

37. Thereafter,- Plaintiff unilaterélly, and without the consent or authority from
Defendant"Andrex»avs,‘ liquidated Tri-Star Communications. On August 13, 2009, Tri-Star was
aMsﬁatively diésolved by the South Carolina Secretary of State due to-the failuré of plaintiff
 in filing income tax returns and other required documents. |

38 Plaintiff’s actions rendered Tri-S;tar-‘ incapable of paying the monies owed to
Defendant_ Andrews, all at a time when Plaintiff (and his rela’civés) were paid sﬁbétanﬁal sums of
moﬁey. ' | |

- 39. Plaintiff materially and substantially breached his fiduciary duty to Defendant

Andrews in one or more of the following particulars:

4

"None of Athis inform;dtion was évailable as of May 26, 2006, the date Defendént Andrews
filed his First Amended Answer, Counterclaims and Third-party Complaint, because Plaintiff
had not filed the income taxes where this income was reported. : .

!

-7-
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T a. Paying himself a Salary aﬁd/or distribution from Tri-Star at a time when
Tri-Star owed Defendant Andrews substantial s.umsi of money;
b. Selling of the assets of Tri-Star Inc. at farvbelow market value without
4authority or consent of Defendant Andrews;
C. Converting Tri-Star’s ‘money agd/or assets for Plaintiffs own use and -
benefit;
d. Failing to exercise ordinary care and diligence commensurate with the
 standard of care applicable to similarly situated managers, officers and/or shareholders.
40. ©  As a direct and proximate result, Defendant Andrews and ‘Third-party Plaintiff
Tri-Star ComI"nunicaﬁons‘ have been damaged;,therc_aby e'nti"ding Defendant AndfeWs and Third--

party Plaintiff Tri-Star to actual and punitive damages hereunder in an amount to be’ determined

by the Court.
For A Fifth Defense and By Way of Defendant Andrew’s
~ Second Counterclaim Against the Plaintiff and
Second Cause of Action by Third-Party Plaintiff Tri-Star
(Breach of Contract).
41. Defendant Andrews realleges each above paragraph, to the extent not inconsistent

herewith, as if set forth in toto hereuncierl

42 By and through the various contracts,.~ égrcements, Defeﬁdant ‘Andrews contracted
with the plaintiff to regarding the ‘op,eratiqns of Tri-Star and Worldwide Entertainment. . |

43. Without ‘au;chority or ><‘:onsent from Defendant Andrews, Plaintiff disposed of the
~ assets of Tﬁ-Star at substantiaily below their markefc value.
44. Plaintiff did not use any éf the proceedé to pay the loan given by Defendant

Andrews or the monies owed to Defendant Andrews, by and through his creditor assignments.
. . . . v
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45. At a time when Tri-Star owed Defendant Andrews substantial sums of money,
urithbut authority or consent from Defendant Andrews, Plaintiff paid himself appfoximately nine
hundred: twenty thousand ($920,000.00) dollars in salary and/or distribution, within a fourv(4)
" month period of time. Additionally, Plaintiff distributed substantial sums of money to his

“relatives over repayment of monies owed to Defendant Andrews. - | N

46. Plaintiff converted all of the assets of Tri-Star for his personal use and benefit and

has received substantial sums of money since 2005.

47. . Plaintiff’s actions rendered Tri-Star incapable of repaying the monies owed to
Defendant‘Andiews.
--48. As a direct and proximate result, Defendant Andrews and Third-party Plaintiff

Tri-Star Communications have been damaged, thereby entitling Defendant Andrews and Third-

' party Plaintiff Tri-Star to actual damages hereunder in an amount to be determined by the Court.

. For A Sixth Defense and By Way of Defendant Andrew’s
. ‘Third Counterclaim Against the Plaintiff and
-- Third Cause of Action by Third-Party Plaintiff Tri-Star
(Breach of Contract Accompanied by a Fraudulent Act)

49.  Defendant Andrews realleges each above paragraph, to the extent not inconsistent
herewith, as if set forth in foto hereunder.

50.  Plaintiff breached his contract(s) with Defendant Andrews.

51. Plaintiff had a fraudulent intent relating to the breaéhing of the contract and not
merely to its making.
52. Plaintiff’s .breach was accompanied by a fraudulent act, which  can be

characterized by dishonesty’ in fact, unfair dealing and/or the unlawful appropriation of

Defendant Andrew’s money by design.
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53. As a direct and proﬁmate result, Defendant Andrews and Third-party Plaintiff’

Tri-Star Communications have been daméged,nthévreby entitling Defendaﬁt Andrews and Third- |

. party Plaintiff Tri-Star to actual and punitive damages hereunder in an amount to be determined

by the Court.

For A Seventh Defense and By Way of Defendant Andrew’s

Fourth Counterclaim Against the Plaintiff and
Fourth Cause of Action by Third-Party Plaintiff Tri-Star

' (Breach of the Covenant of Good Faith and Fair Dealing)

54. Defendant Andrews fealleges each above paragraph, to the ektént not inconsistent
herewith, as if set forth in foto hereunder.
55.  There is an implied covenant of Good Faith and Fair Dealing in all contracts

. entered into or to be performed in the State of South Caroliﬁa.

© 56.  Plaintiff's actions as alleged herein were unreasonable, willful, reckless, and

unjustified, and amount to a breach of the implied. In-Law duty of Good Faith and Fair Dealinrg '

inherent in all contracts.

“57. As a proximate result, Defendant Andrews has suffered actual and consequential
d'amages.
58. As a direct and proximate result, Defendant Andrews and Third-party Plaintiff ‘

. Tri-Star Communications have been daxﬁagcd, thereby entitling Defendant Andrews and Third-
party Plaintiff Tri-Star to actual and- punitive damagés hereunder in an amount to be deterr.nined

by the Court.

-10-
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For An Eighth Defense and By Way of Defendant Andrew’s
" Fifth Counterclaim Against the Plaintiff and
Fifth Cause of Action by Third-Party Plaintiff Tri-Star .
(Conversion)

-59. Defendant Andrews realleges each above paragraph, to the extent not inconsistent
herewith, as if set forth- in toto hereunder.
60. Defendant Andrews had a right to possess monies and equipment belonging to
- Tri-Star Communications. * . |
61. - Without authoﬁty from Defendant Andrews, Plaintiff took possession of these
: : \

monies and/or equipment, or alternatively, exercised a right of ownership over the same, all to

the exclusion of the rights of Defendant Andrews.

62. Such actions constitute conversion of Defendant Andrews’ money and/or
properfy._ ' |
63. As a direct and proximate result, Defendant Aﬁd:ews and Third-party Plaintiff

Tri-Star Communications have been damaged, thereby entitling Defendant Andrews and Third-
party Plaintiff Tri-Star to actual and punitive damages hereunder in an’amount to be determined

by the Court.

For A Ninth Defense and By Way of Defendant Andrew’s
Sixth Counterclaim Against the Plaintiff and
Sixth Cause of Action by Third-Party Plaintiff Tri-Star
(Violation of S.C. Code of Laws § 33-8-300) ‘

64. Defendant Andrews realleges each above paragraph, to the extent not inconsistent

herewith, as if set forth in tofo hereunder.

65. The actions of the plaintiff were not in good faith.
- 66. " The actions of the plaintiff were not with the care an ordinarily prudent person in
a like position would exercise under similar circumstances.

-11-
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67. The actions of the plaintiff were not in a manner that a reasonable person could
believe were in the best interests of the corporation and'its shareholders. |
68. Said actions‘constitute a violation of South Carolina Code of Laws § 33-8-300.
. 69.  As a direct and proximate result, Defendant Andre_r;vs and Third-party Plaintiff
. Tri-Star Communications have been damaged, thereby entitling Detendant Andrews and Third-

party Plaintiff Tri-Star to actual and punitive damages hereunder in an amount to be determined

by the Court.
"For A Tenth Defense and By Way of Defendant Andrew s
Seventh Counterclaim Against the Plaintiff and .
_ Seventh Cause of Action by Third-Party Plaintiff Tri-Star
. (Violation of S.C. Code of Laws § 33-8-420) .
_ 70: Defendant Andrews re'alleges each aboye paragraph, to the extent not incnnsiste_nt .

‘.herewrt.h as if set forth in toto hereunder

71. The actions of the plaintiff were not in good faith. .

72. The actions of the plaintiff were not with the care an ordinén'ly prndent personin
a like position would exerciseunder'similar circurnstanc-es.. L o | )

73. The actions of the plaintiff were not in a manner that'a reasonable person could
believe were in the best interests of the corporation and its shareholders.

74, Said actions constitute a violation of South Carolina Code of Laws § 33-8-420.

75. As a direct and prommate result, Defendant Andrews and Thlrd-party Plamt1ff
' Tri-Star Commiunications have been damaged, thereby. entrthng Defendant Andrews and Third-
party Plamtrff Tn Star to actual and pumtrve damages hereunder in an arnount to be determined

by the Court.

-2
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For An Eleventh Defense and By Way of Defendant Andrew’s

Eighth Counterclaim Against the Plaintiff
.(Promissory Estoppel)

176. Defendant Andrews realleges each above paragraph, to-the extent not inconsistent -
herewith,- as if set forth in tot& hereunder.
77. At the time Defendant Andrews wenf into business with Plaintiff in the formation
.of Tri-Star Communications and its subsequent dealings with Worldvﬁde Entertainment,
Plaintiff ' promised Defendant Andrews that he Would af in the best interest of -Tri-Star and
Defendant Andrews at all times regarding ﬁle‘managément of the sé.me.

78. This promise was uriambiguous on its terms. -

79. Defendant Andrews .‘reasonably relied upoﬁAPlaiﬁtifF.s ,prroinise.

30. -~ Plaintiff expected and foresaw that Defendant. Andrews 'wpuld rgly upon his
promise. | | |

81 Defendant Andrews was injured in reliance upon the promise By Plaintiff.

82.  As a'direct and proxiniate ~resu1ﬁ, Défendaﬁt Andre;zvs has been damaged as set

forth fully hefeundcr, thereby entitling Defendant Andrews to actual and punitive damages in an .

amount to be determined by the Court.

For A TWelfth Defense and By Way of Defendant Andrew’s
Eighth Counterclaim Against the Plaintiff ‘

(Fraud) -
83. ' Defendant Andrews realleges each above paragfaph, to the extent not inconsistent
herewith, as if set fdrth in toto ilereunder.
84. Plaintiff ‘represente.d to Plaintiff that he would nﬁanage the assets of Tri-Star and

act in the best interest of Tri-Star and Defendant Andrews.

85. These representations were false.

-13-
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&6. These representations were material. -
87. . Plaintiff either knew the representations were false or made such representations
with a reckless disregard of their truth or falsity. .

< 88 Plamt1ff intended Defendant Andrews to act upon Plaintiff’s representatlons

89. .. Defendant Andrews was 1gnorant of falsity of Plaintiff’s representa‘uons.

90. Defendant Andrews relied upon the truth of Plaintiff’s eepresentations.

ol.  Defendant Andrews had a right to rely upon the -truth of Plaintiffs
repr'esentetions. |

92 As a direc'g and proximate result, Defendant Andrews-qu darpeged, thereby

entitling him to actual and punitive damages hereunder in an amount to be determined by the . ‘

Court.
. For A Thirteenth Defense and By Way of Defendant Andrew’s
‘ : Tenth Counterclaim Against the Plaintiff
~ (Negligent Mlsrepres entation)
93. Defendant Andrews realleges each above paragraph, to the extent not inconsistent

herewith, as if set forth in foto hereunder.

94-. ‘ Plaintiff made a false representation to ‘Defendant Andrews.

95. Plaintiff hed a'pecunviary interest in making these statements.

96 - Plaintiff owed a d\_lty of care to see that he comm{micate‘d truthful info;métion to
Defendant Andrews. |

97. . Pleintiff breached that duty by failing to exercise due care.

98. Defendant Andrews justifiably relied on Plaintiff’s represeﬁtaﬁon.

99.  Defendant Andrews S'ﬁffered pecuniary loss as ‘proximate‘ resulf of his reliance

upon that representation.

-14-
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100,

As a direct and proximate result, Defendant Andrews was damaged, thereby

entitling Defendant Andrews to actual and punitive damages hereunder in an amount to be

determined by the Court.

s

WHEREFORE, having fully answered Plaintiff's Complaint, Defendant Andrews prays

for the following relief:

(2)

(b)

©

(@

that Plaintiff’s complaint be dismissed with prejudice, with costs and attorney’s

fees awarded to Defendant Andrews;

that Judgment be. ente_red against the plajnt{ff on all of Defendant Andreﬁs’ B
countqrclai;qs, for actual and punitive damages, in an amount to be determined by |
the Court; |

that Judgment be entered against the plaintiff on all of Third-party Plaintiff Tri- .

Star’s causes of action, for actual and punitive damages, in an amount to be

 determined by the Court; and

whatever further and just relief the Court deems appropriate under the

circumstances.
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* Respectfully submitted,

Pillsbury & Read, P.A.

Ol

Rodney F. Pillsbury (SC Bar #13067)
Ransome H. Helmly (SC{Bar #78081)
1204-A East Washington|Street

. Greenville, SC 29601
Phone: (864) 241-9828 .
Fax: (864)241-9818

- Email: rpillsbury@prlawpa.com

ATTORNEYS for DEFENDANT H. HUGHES
ANDREWS, individually and on behalf of TRI-
STAR COMMUNICATIONS, INC. AS THIRD
PARTY PLAINTIFF

November 11,2011
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG
: Civil Action No. 2008-CP-42-3397

Quentin S. Broom, Jr.,

Plaintiff,
Vvs.

PLAINTIFF QUENTIN S. BROOM’S
OPPOSITION TO DEFENDANT
- AND PURPORTED THIRD-PARTY
PLAINTIFF HUGH ANDREWS’
MOTION TO RECONSIDER

Ten State Street, L.L.P., Timotﬁy D. Scrantom,
| Mark Broadwater, and H. Hughes Andrews,

Defendants,
of which, ’

Defendant H. Hughes Andrews, Individually and

on behalf of Tri-Star Communications, Inc., as a

Third-party Plaintiff, '
Vs,

Quentin S. Broom, Jr.,

Third-party Defendant.
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Plaintiff Quentin S. Broom (“Broom™) respectfully submits this memorandum in
opposition to the pending motion for reconsideration. Reconsideration should be denied and the
final Order granting Broom’s motion to dismiss should stand.

LEGAL STANDARD

South Carolina Rule of Civil Procedure, Rule 59(¢) applies to motions for
reconsideration. A party may file such a motion when she believes the court has misunderstood,

failed to fully consider, or perhaps failed to rule on an argument or issue, and the party wishes

for the court to reconsider orrule on it. Elam v. South Carolina Department of Transportation,

361 S.C. 9,602 S.E.2d 772 (2003).




‘Broom replied to all of the causes of action ple;d in. the Amended Ans;ver, Cou11tercla;ims
and T hird—Party Complaint! by alleging each failed to set forth sufficient facts Qf the requisite
legal elements for the claims sought, and thus failed to adequately state a claim upon which relief
may be granted. (& Reply to Counte;cléhns of Defendant H. Hugh Andrews (“Andrews”) filed
September 26, 2006, at 9 20, 38, 55, 72, 89, 107, 125, 144, 166, aan 186). Broom thereafter -
moved to dismiss all claims made agaihst him. | ' -

'AA mqtion tc; dismiss under Rule 12(b)(6) is 151‘0per where the facts‘ alleged and the
mfelences reasonably deducible from the pleadings would not entitle a claimant to relief under

* -any theory of thc case. Brown v Leverette, 291 S C 364, 353 S.E.2d 697 (1987). The question to

be considered is whether the claims asserted by Andrews, individually and on behalf of Tri-Star,

- asée{'t any valid claim for relief. Toussaint v. Ham, 292 S.C. 415, 357 S.E.2d 8 ( 1987).

The court should not give effect to a claimant’s legal cqnciusions; . See United Mine

Workers of America, Inc. v. 'Wellmore. Coal Corp., 609 F.2d 1083. (4th Cir. 1979) (allegatiéns
that defendant acts “under-_ color of state law"’ is a legal conclusion .which.is insufficient to avoid
dismissal of § 19»83 claim), F urthermoré, “la] Rule 12(b)(6) motion should be granted when the
complamt lacks a cognizable theo1y or facts sufﬁcxent to support a themy ? C Wught and A.

Miller, Federal Practice and Procedure: C1v11 2d § 1357 at 272 (Supp 2001) Moreove1 the

court is not required to accept a claimant’s conclusory allegations that contradict the speéiﬁc
facts pled. Id. § 319-21 (1990).

4 South Carolina law requires dismissal of a complaint for failure to satisfy the pieading
requirements of Rule 23(b)(l), SCRCP: "[a] derivative action that does not meet the pleading

requirements of Rule 23(bj(l), SCRCP, is properly dismissed pursuant ‘to Rule 12(b)(6)."

' For sake of brevity, this pleading will be referred to hereinafter as “Amd. Answer”
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Clearwater Trust v. Bunting, 367 S.C. 340, 351, 626 S.E.2d 334, 339 (2006) (quoting Carolina

First Corp. v. Whittle, 343 S.C. 176, 539 S.E.2d 402 (Ct. App. 2000)). "Rule 23 is a departure

from the more Iiberal pleading requirements of Rule 8, SCRCP, in that it requires
particularized allegations." Id. at 188 (Emphasis added). A plaintiff who fails to satisfy the

particularity requirements of Rule 23(b)(1), lacks standing, Strickland v. Flue-Cured Tobacco

- Co-op. Stabilization Corp., 643 F. Supp. 310, 316 (D.S.C. 1986) ("[s]ince the plaintiffs . . . have
not complied with the requirements for a derivative action, they lack standing to bring the action
before this Comt .. ..”).-

INTRODUCTION

Andrews .a-ttempted to bring a derivative suit by pleading various causes of action “on -
béhalf of Tri-Star,” an entity in which he and Broom were 50/50 shareholders. Ten causes of
actiqn are set forth in the Amended Answer: (1) Breach of Fiduciéry Duty; (2) Breach of
. Contract; (3) Breach of Contract Accoxﬁpanied by a Fraudulent Act; (4) Breach of the Covenant -
of .Good Faith and Fair Dealiné;' (5) Conversion; (6) Violation of S.C. Code of Laws § 33-8-300; -
(7) Violation of S.C. Code of Laws § 33-8-420; (8) Pl-oﬁliéso;y Estoppel; (9)' Fraﬁd; and (10) -
Négligent MisrepreseptatioiL | -

Claims (1) throuéh (7) were brought by Andrews as third-party claims on behalf ‘of Tri--
Star, and were broujgl;t as identical counterclaims on behalf of Andrews,‘ i11dividually. (Amd.
Answer, | 21 to 70). For these claims, the the Court found in its Form 4: .‘

“all claims brought by Andrews individually which overlép an}; claim made by Tri-

. Star for damages arising out of allegations of Broom’s mismanagement or breach of
duties arising out of the shareholder relationship between Andrews and Broom are
dismissed, because these claims also require compliance with Rule 23.”

~ (Form 4 filed Octébcr 7, 2011, p. 2)(Emphasis added). A sha1‘eholdcx‘ derivative éction seeksto ~

have a court compel a corporation to sue its own officers and directors, for the causes of action

3
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alleged. This is an extraordinary request and a shareholder would not have any right to sue in the
name of the corporate entity without bringing a derivative claim and follo{ving cértain procedural
requirements.

Claims (8) through (10) were brought solely in the name of Andrew. (Amd. Answer, 1§
71 to 95). However, these “individual” claims merely repeat the same allegations of loss set out
in the previous seven claims. As the Court found in its Form 4:

“If, however, Andrews shows that Broom engaged in wrongful conduct that caused

a particular loss that is individual to Andrews, the liability of such wrongful

‘conduct is an asset of Andrews. This type of individual claim is not subject to the

Rule 23 requirements and will not be dismissed on that basis. In reviewing the

pleadings, this Court has read them in a light most favorable to Andrews, and in

doing so, cannot determine with certainty, whether or not such claims exist.”
(Id.)(Emphasis added).

Simply put, Andrews did not allege any facts would support his theory that Rule 23 was |

inapplicable to any of his or Tri-Star’s claims.

BACKGROUND AND SUMMARY OF ANDREWS’ ALLEGATIONS
While the Amei;ded Ans.wer‘. presen"fs a litany of factual allegations, there are four general
allégatiox1s supporting each ofthe causes of action. Andrews ‘coﬁt'ends that Brobin,' acting as a
“director, ofﬁéei', and fifty percent (50%) owner of Tri-Star” acted wrongﬁﬂly by:
1. Payihg 1ﬁmself from Tri-Star withoﬁt coﬁseﬁt or authority from Andi'ews;

2. Sellmg substantially all of the assets of Tri-Star Inc. at below market value and
w1thout authority or consent of Andxews

~

3. Converting Tri-Star’s money and/or assets for Broom’s own use and benefit;

4. Failing to exercise ordinary care and diligence commensurate wiﬁh the standard
of care applicable to similarly situated managers, officers and/or shareholders.

(Amd. Answer, at [ 24, 36).
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Although Tri-Star is not listed as a defendant in Andréws’ Amended Answer, he alleged
various failures on the part of Tri-Star to pay a'debt owed to Andrews (éhareholder loan) and/or -
his company, Drews, Inc. (Gaming Machine financing).>  Specifically, Andrews alleged the
distributions Broom ﬁlade to himself were made at a time when Tri-Star owed Andrews
substantial sums of money boﬂl as a shareholder, for a shareholder loan, and as a creditbr of Tri- .
'Star.. (Li, 94 25-27, 35). This is no mdre than an allegation that Tri-Star’s assets were depleted.
The alleged deple'tion of Tri-Star’s assets may ilave the indirecf effect of cauéing a.depletion in
funds available to shareholders and creditors, bgt such an allegation does not c;hange the fact thqt‘
the direct harm was to Tri-Star’s;assets. | |

A hearing wés held on October S, 20'1 1, to consider él‘OOﬂl’é motion to dismiss all of the
claims. On October 7, 201 14, this Court issued a Fofm4 and requested submiss‘ion of a formal
Order from Broom’s counsel. Oﬁ November 1, 2011, .this Co_uﬁ entered the fo;'mal Order

dismissing all claims. -
Andrews suggests this Court misunderstood or failed to fully consider. the fdllqwing
arguments, as set out in his motion to reconsider: (1) Rule 23, SCRCP only applies to class

action cases; (2) an exception applies which allows Andrews to bring a claim individually, even

if the matter is a derivative action; (3) the Court’s Form 4 was inconsistent with formal Order

3 Andrews loaned Tri-Star one hundred thirty thousand dollars ($130,000) on or before August 31, 2005.
(Amd. Answerq 25). Tri-Star purchased “Pot-O-Gold” video gaming machines (“Gaming Machines”)
and other goods and services from Drews Distributing, Inc., a South Carolina corporation (“Drews, Inc.”)
owned 100% by Defendant Andrews. Drews, Inc. distributed by assignment to Andrews all rights to
payments from Tri-Star. (Id., § 26). As of October 31, 2005, Tri-Star owed Andrews the sum of three
million six hundred twenty-six thousand, three hundred ninety-three and 17/100ths dollars
(83,626,393.17) for Gaming Machines and other goods and services sold to Tri-Star, of which one million
one hundred ninety-four thousand thiee hundred s1xty—t\vo and 83/100ths dollars ($1,194,362.83) is for
the actual unpaid portion of the purchase price (the 1emammg amounts being accrued and unpaid finance
charges). (Id., § 27). For purposes of this memorandum in opposmon all allegations in the Amended
Answex must be accepted as true.
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submitted by Plaintiff’s counsel; and (4) Andrews properly alleged he sustained .a loss separate
and ctistinct from that of Tt‘i—Star. (Andrews’ Mémo, p. 24-27).
. ARGUMENT

I IT IS UNDISPUTED THAT THE PLEADING AND DEMAND
REQUIREMENTS OF RULE 23, SCRPC WERE NOT FOLLOWED.

Ae the Court feund m it_é- Form 4, ‘;[i]t is not contested ttlat SCRCP 23 was not complied
with prior .to tlle.ﬁling of the counterclaims. It is also not contested if SCRCP rule 23 is
apphcable that dismissal is the app10p11ate remedy ... no algument was presented that even an
attempt was made to comply w1th Rule 23, Andrews doe‘s 'ttot eentest these ﬁndtng. Instead he
. argues tltat for various 1Yeasons Rule 23 is not apphcable to hls 1nd1v1dual counterclaims. Those
;argmtlents are dealt with quy below.- _. ‘ ' |

T11—Sta1 S clallne ‘wele unquestlonab]y deltvattve in that they were. assetted by a
‘shaxeholdel (Andlews) on behalf of a cor’ pmate entlty (Tri- Sta1) fo1 111_]111’)/ allegedly suffered by
that entlty Andrews’ Novembe1 11 2011, memomndum in suppo1t of his motion 'to lCCOIISldCl
offers no’ a‘rgument wi’th t'egar,dfto the dismissal of Tri-Star, except to say that 3ud101al economy
would t)e sewétl to ‘étlow Tri‘—Ster’s claims to proceed; (Andretvs’ Metno, b 22). Andrews cit‘es.
no precedent w'hieh }vould' s.upport‘a 'h‘olding that .‘cIea;rty' derivative claims brought by ~a'
shareholder on behalf of a cox‘pox‘atien could be exelhp't: from Rule 23°s ptéading_ and demand
1'equirements. ‘Broom asserts no such pl'ee'ectent eXists. ‘ ’I“hefefc_)re,‘ ‘atl of the claims of Tri-Star

were properly dismissed.

.4 See An;d Ans'wer,' at paragraphs 21 through 70.
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" Andrews limits his ‘reconsideration request to the ‘Court’s dismissal of Andrews’

individual counterclaims.’

1L THE SUPREME COURT OF SOUTH CAROLINA APPLIES RULE 23,
SCRCP’S DERIVATIVE SUIT REQUIREMENTS TO NON-CLASS
ACTION CASES - )

And1ews argues that Rule 23, SCRCP is intended to apply to class actions only
(Andrews Memo pp 7- 13) None of the cases cned by Andlews actual]y hold that the
denvatlve action 1eqmrements of Rule 23 SCRCP must be apphed only to class action cases To
the connmy, the Supreme Court of ‘South Carolina has already applied the pleading and demand‘

1equuements of Rule 23toa non-class case mvolvmg a closely held co1po1at10n See Clearwater

Trust v. Bunting, 367 S:C. 340, 351, 626 S.E.2d 334 339 (2006) (d1smlssmg unjust enuchment

clalm brought by shareholder of closely held corporatlon for failure to comply W1th the pleadmg

requirements of Rule 23(b)(1) SCRCP) Andlews motxon does not mention the IMg case.
Thele are NUMErous cases in Vanous Ju1lsd1ct1ons that have apphed Rule 23 deuv*mve

suit requirements to non-class' cases mvolvl_ng pa_rtnerslups with as few as three, four or (fn;e

members.®

_5 Ld_ Andrews argues only that his “Supplemehtal Motion to Reconsider should be granted and Andrews
shouid be allowed to proceed directly on the counterclaims asserted.” (Emphasis added). .

S See Blasberg v. Oxbow Power Corp., 934 F. Supp. 21 (D. Mass. 1996) (two partners: sole limited
partner brought claims against sole general partner); Cabrini Dev. Council v. LCA-Vision, Inc., 197"
F.R.D. 90 (SD.N.Y. 2000) (three LLC members); Golden Tee, Inc. v. Venture Golf Sch., Inc., 969
S.W.2d 625 (Ark. 1998) (dismissing complaint by four partners against the fifth, who had control of the
partnership, for failure to bring action as a derivative suit); N.Y. Life Ins. Co. v. Ramco Holding Corp.,
938 F. Supp. 754 (N.D. Okla. 1996) (three partners; noting that complaining limited partner owning
96.5% of the partnership); Whalen v. Connelly, 545 N.W.2d 284 (Towa 1996) (three partners; dismissing
one of the limited partner's claims (brought directly) because he had failed to make demand on the general
partner (defendant)), aff'd, 593 N.W.2d 147 (Iowa 1999); S.B. McLaughlin & Co., Ltd. v. Cochrane, No.
C4-92-2081, 1993 WL 231672 (Minn. Ct. App. June 29, 1993), affd, Cochrane v. Tudor Oaks
Condominium Project, 529 N.W.2d 429 (Minn. Ct. App. 1995); Chamarac Props., Inc. v, Pike, No. 86
Civ. 7919, 1992 WL 332234 (S.D.N.Y. Nov. 12, 1992) (three partners); Burstin Investors, Inc. v. K.N.
_Investors, Ltd., 657 N.Y.S.2d 743 (App. Div. 1997) (two partners); Miltland Raleigh-Durham v. Myers,
807 F. Supp. 1025 (S.D.N.Y. 1992) (tivo partners; noting that sole limited partner was itself a general

7
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Andrews further argues the rationaié‘ | behind Rule 23’s derivative suit
‘Tequirements are- nonsensical w'hen applied here. {Memo, pp. 11-12). .These policy-based .
arguments are grounded on his asselgtion that it would have been futile for Andrews to submit a
demand to Tri-Star’s managément. - Futility camot be a basis for excusing (or excepting) .
Andrews from the requirements of the rule, when the rule itself provides that futility must be
particularly pled. .
~ This Court .already found that Andrews did not even éttempt to plead that-a demand
would be futilé, so it is inappropriate for such an assertion to even be considered on a motibn for
reconsideration. While Rule 23(b)(1), SCRCP does provide that a shéreholdet need 119t lﬁake a
pre-suit demand when it is‘clear that thé act would be futile, the 1111§ specifically étates the
sharehéldér must alleée futility with parti-cularity. "Shareholdérs still ha[ve] the burden of A
alleging particularized facts to sﬁppbrt the assertion that demand woﬁid have been futile."

Carolina First Coip., 343 S.C. at 192, 539 S.E.2d at 411 (emphaéis added).

Because South Carolina courts have applied Rule 23(b)(1) requirements to non-class -
cases, and because Andrews failed to plead demand futility, each of his individual counterdahns
were properly dismissed.

“III. THE FORMAL- ORDER DOES NOT EXCEED THE SCOPE OF THE
FORM 4. .

In the Form 4 Order dated October 7, 2011, the Court found no particularized facts to
support the assertion that Andrews suffered losses that were distinct from corporate losses. (See

Form 4, attached to Andrews’ Memo, at Ex. 1, p. 2) (“In reviewing the'pieadings, this Court has

- partnership of 50 lawyers); Shlomchik v. Richmond, 103 Equities Co., 662 F. Supp. 365, 367 (S.D.N.Y.
1986) (ten partners); Hall Family Props., Ltd. v. Gosnell Dev, Corp., 916 P.2d 1098 (Ariz, Ct. App. 1995)
(five partners); ‘
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read them in a light most favorable to Andi‘ews, and in doing so, cannot detefmjne with certainty,
\vhéther or not such (pa_rticular loss) claims exist.”).

The Court similarly found tiJat in iareparing a formal Order, “plaintiff has full liberty to
fully address the motion to dismiss in the formal order, and is not limited to the verbiage
. expressed in this Form 4.” (Id.).. The formal Order submitted by Plaintiff’s counsel and signed
by the Court states “[e]ven when viewed in Athe light most favorable to Andrews, each
counterclaim seeks recovery for misappropriation of corporate propcrty.v Ar:drews was required
to bring such claims in a derivative action.” For.all of the reasons bélow, the formal Order
submitted and signed by the Court is factually correct. |

A. S.tranding To Bring a Direct Action —‘Tlhe' Gen'eral.Ruﬂlé o

Firmly established law restricts individual shareholders from suing corporate directors or

officers directly for losses suffered by the corporation.-Babb v. Rothrock, 303 S.C. 462, 464, 401

S.E.2d 418, 419 (1991). “A corporation is a distinct legal entity.” Todd v. Zaldo, 304 SC 275, -

278, 403 S.E.2d 666, 668 (Ct. App. 1991). “[A] cause of action for recovery of an asset of a
corporation belongs to the cq1poi‘ation as opposed to the individual shareholders.” Id. Todd v.
Zaldo, 403 S.E.2d 666, 668 (Ct.App. 1991).

A derivative action is brought when a corporation suffered an injury from actionable

- wrongs c_onmﬁttéd by its ofﬁcet‘é and directors. .S_e_e, Ward v. Griffin, 295 S.C; 219, 221, 367
SE.2d 703, 7Q4 (Ct. App. 1988). The corporation or its shareholders ;511 bring' the cause of
act‘ion on the co1p0ration's_behalﬁ so long as the§.r coinply with the applicable mles. Id. If any
relief is granted, it goes to the cofpofation; shareholders cannot recover the daniages in their

individual capacities because their loss is the indirect result of the injury to the corporation. Id.
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‘Where there are.no allegations of a distinct injury to the shareholder, Ward, 295 S.C. at

221, 367 S.E.2d at 704, or where there is an action for misappropriation of corporate property,

see Dav_is'v. Hamm, 300 S.C. 284, 291, 387 S.E.Zd 676, 680 (Ct. App. 1989), the action is
dgrﬁative. If an allégatic;n of damage to Andrews overlaps with any loss allegedly suffered by
Tri-Star, then Andrews’ claim is dérivative and should have complied wit}i Rule 23(5)(1),
SCRCP. |
~ B. _Brooﬁx is Not Personally Liable to Andrews for Corporate Debts.

Andre;ws’ identification of i)aragl'aphé 23, 25, 26, 27, 34, and 35 of ,its Amended Ans.wer
do not reveal any particular loss suffered by him thét was caused by Broom’s alleged wrongful:-
conduct. (Andrews’ Memo, pp.. 24'—25). . Those allegations clearly allege that Tri-Stgr owed-
1ﬁ6ney to‘An'dIe\\v/s, as a creditor. | | | "

Andrews did not sue Tri;Stal' to recover thn_s debts owed t;) him and cannot sue Broom
'individually for payment of Tri-Star’s debt. (Id., pp: 24-25) See S.C. Code Ann. § 33-6-220 and
§ 33-44-363 '(So-uth Carqlilna' prbvides by statute_that'aﬁ ownel.' ofa ‘cqrporation'or limited
liability company is not person‘allyiliable,fo'r the acts or debts of\the corporation or LLC.).\
Andrews’ purported “individu‘al losses” overlap with Tri-Star’s alleged co;'pox'a;te losses.

It is not unconnvnon for the coutt to label é claim “derivative,” where a general partﬁér or
LLC maﬂagey is élleged to have (1) paid itself payments fo which it Y\‘vas‘not entiﬂgd, (2). failed to -
monitor the operétions- of the business, (3) sol& business assets fo .itsellf or-an afﬁliafe for less -
tlian fair market value, (4) made sweetheart deals with its gfﬁliates, (5) n1i§n1gnaged funds, (5)

failed to perform obligations imposed in the partnership or operating agl'eement,.(7) used firm
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assets as secwity for personal loans, (8) paid to itself an improperly high price when selling
' /

assets to the entity, or (9) failed to properly investigate a business opportunity.’

- Andrews alleges that Broom’s misconduct caused harm to Tri-Star, which resulted in

- injuries flowing to- Andrews;-as a shareholder-and creditor. - These «allegatiqns»éctually support»é e e )

finding that the claims are derivative.?

Paragraphs 26 and 27 of the Amended Answer alleges Tri-Star o.wed And;'ews ’
$1,194,362.83 for the sale of gaming machines. (Andrews’ 'Memo, p. 25). But if thé allegations
were accepted as true, the only reason Tri-Star did not pagf this de:bt is because it suffered a loss

in corporate assets, allegedly at the hands of Broom. This clearly is conduct that, if true, harmed

“Tri-Star directly, and its investors and creditors derivatively. See In re Granite Partners, L.P,, 208

B.R. 332, 344 (Bankr. S.D.N.Y. 1997) (“Claims of mismanagement, waste and breach of
fiduciary duty describe conduct which harms an ehtity directly, and its investors and creditors

derivatively . . . . The investors and creditors suffer an indirect injury because the wrongful

7 See, e.g., Litman v. Prudential-Bache Props., Inc., 611 A.2d 12, 16 (Del. Ch. 1992) (holding that failure
to investigate and monitor partnership investments and placing interest in general partnership fees above
interests of limited partners, which reduced value and payout, stated a derivative claim); Lenz ex rel.
Naples Tennis Resort v. Associated Inns & Rests. Co. of Am., 833 F. Supp. 362, 380 (S.D.N.Y. 1993)
(finding that misconduct and misappropriation of funds which reduce partnership's -income and
distributions states derivative claim); P'ship Equities, Inc. v. Marten, 443 N.E.2d 134, 138-39 (Mass. App.
Ct. 1982) (stating that all limited partners and creditors have an interest in a claim that the general partner
has prematurely reimbursed itself--or engaged in other mismanagement, negligently diverted assets, acted
beyond authority, or failed to perform partnership obligations); Kenworthy v. Hargrove, 855 F. Supp.
101, 105-06 (E.D. Pa. 1994) (holding that claim of improper governmental seizure of bank owned by
partnership is a derivative claim under Pennsylvania law), aff'd, 27 F.3d 557 (3d Cir. 1994); Re v.
Weksel, 515 N.Y.S.2d 568 {App. Div. 1987) (holding that claim for recovery of funds belonging to .
partnership is a derivative claim); Larson v. First Interstate Bank of Kalispell, 786 P.2d 1176, 1179-80
(Mont. 1990); Caley Invs, Inc. v. Lowe Family Assoc., 754 P.2d 793, 795 (Colo. Ct. App. 1988);
Thomasson v. Mfrs. Hanover Trust Co., 657 F, Supp. 448, 453-54 (8.D. Tex, 1987) (applying Texas law
in bankruptcy context), aff'd, 845 F.2d 1020 (5th Cir. 1988); Hauer v. Bankers Trust N.Y. Corp., 509 F.
Supp.168, 175 (E.D. Wis. 1981), affd, 671 F.2d 1020 (7th Cir. 1982); Field Enters. v. Gresser, No. 89--
- 1234, 1990 WL 262001, at *8 (Wis. Ct. App. Dec. 27, 1990) (holding that limited partners in an Iilinois
limited partnership may only sue derivatively for breaches of duties owed to partners or the partnership).

8 Trademark Retail, Inc. v. Apple Glen Investors, LP, 196 F.R.D. 535, 540 (N.D. Ind. 2000) (finding that
complaint repeatedly referenced harm that would befall the LLC which belied plaintiff's argument that the
LLC was not a necessary party to the litigation). : . «
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conduct erodes the entity's aséets, making it less likely that it will be able to pay creditors and
distribute profits tol‘investors.”)(Em,phasis added). The corporation aﬁq Andrews suffer;d the B
: séme loss of money. The ‘loss therefore, oveﬂaps. .
‘Further, paragraphs 34 and 35 allege that Broom made distribut_ions to himself in the
amount of $520,000.00 despite owing Andrews substantial surﬁs bf moﬁey as a Sharehold;:r and
creditor. (Andrews’ Memo, p. 25). This clearly is conduét that, if true, harmed Tri-Star dir,ectly,'
and its investors and.creditors derivatively. The cdmora’cion and Andrews suffered the-same loss
of mon'ey'. -The loss therefore, overlaps. A claim-by-clairp dnalysis further spotlights. this
overlap. -

‘CIaim No. 1 (breéch of fiduciary du£y): Andrews and Tri-Star allege they were injurcd
| .by Broom "“(I) paying himseif from Tri-Star without consent or authérity from Andrews; (2) '

sclling'substantiélly all of the assets-of Tri-Star at below market value and without authority or

consent of Andrews; and (3) converting Tri-Star’s money and/or assets for Broom’s own use and
benefit.,” (Amd. Answer  36)

- Claim No. 2-(breach of contract): Andrews and Tri-Star allege they were injured when

Broom (1) “disposed of the assets of Tri-Star at substantially below their market value,” and
“paid himself approxima’teiy five hundred tv»"enty thousand ($520,000) dollars in salary and/or
distribution [from Tri—AStar’slassets].” (Id. 9y 40, 42)

C]aim No. 5 (conversion): Andrews and Tri-Star allege theyv were ihjured when Broom

took possession of “monies and equipment belonging to Tri-Star.” (Id. §f 55-56)
Claim No. 3 (breach of contract accompanied by a fraudulent act), Claim No. 4
(breach of the covenant of good faith and fair dealing), Claim No. 6 (violation of 8.C. Code

33-8-300'), Claim No. 7 (violation of ’S.C., Code 33-8-420): Andrews and Tri-Star simply re-

12
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allege the mismanagement and dissipation of Tri-Star’s assets as alleged in the prior derivative

claims. (Id. 1] 44, 49, 59 & 65)
Claim No. 8 (promissory estoppel), Claim No. 9 (fraud), and Claim No. 10 (negligent
misrepfésentation): Andrews, individually, asserts these claims. However, there are no

allegations within these causes of action that Andrews suffered a particular loss that is separate

or different from the losses suffered by Tri-Star. These claims merely re-allege the

mismanagement and dissipation of Tri-Star’s aséets as set fo;th in the previous claims. (Id. §{
71, 78 & 88)

In his memorandum opposing the motion to dismiss, Andrews stated that Broom’s
“overall mismanagement of Tri-Star resulted in significant personal -ﬁnancial lbsses to Andrews

. includ[ing] uncollected payments due Andrews from Tri-Star for the sale of gaming

machines and other goods, ﬁon-payment of a $130,000 loan Andrews 4made to Tri-Star,
liquidating Tri—Star- assets (in which Andre;vs had a substgntiai personalv interest) at substantially |
below mafket value, and by unilaterally and without Andrews’ consent or authority paying
- himself at least $520,000 in éalaly and distributioniherg:by diminishing the value of Andrews’
potential distributions and Tri-Star’s ability to repay th§ aforementioned obligations.” (Memo in
Opp., p. 4).

Characterizing an injury as “personal” does not make it so. Each of these “losses”

were first and foremost losses to Tri-Star because it allegedly was unable to repay Andrews due

to alleged dissipation of assets caused by Broom.

In Todd v. Zaldo, the counterclaim plaintiff “characterized -the damages as personal
because Georganne Apparel Company, Inc. and MIV Textile Sales, Inc. were small closely held

corporations” and, as Mr. Zaldo put it, “[m]y corporation is totally my money . . . > Todd v,

N
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Zaldo, .304 S.C. at 277, 403 S.E.2d ét 668. The Todd court stated that the “[m]e\r?.
characterization of damages by Zaldo as personal versus corporate does not prove their trﬁe
nature.” Id.  After the Court of Appeals analyzed the categorieé of claimed daimages, it |
detérmiﬁed them to be clearly corporate in nature. Id. at 278, 403 S.E.2d at 668. This
determination applies equally to the case at hand since Tri-Star’s assets are corporate assets, not
personal assets.

Furtherm‘ore, the cl;lims of other cdrpéya‘ce creditors may be jeopardized if individual

sharcholders, like Andrews, are permitted to satisfy their personal debts by raising a claim which.

can only be asserted by the corporation. Babb v. Rothrock, 303 S.C. 462, 465, 401 S.E.2d 41.8, '
420 (199.1).‘. |
| 'lflji-Sta14 is not named as a defendant in this action, whic;'h hasbeen .pending for more than
five years. To.the CXtCl}t\Andl'C\VS seeks to recover from Tri-Star money owed té'him as a
. creditor, he was réquiredA to bring Ahivs cIéim against | T}'i-Stal‘ when the contract to repay -
Andrews/Drews, Inc. was brokeﬁ. Although the Amended Answer does not allege when the
contract was broken, %t ié clear that Andrews had actual knowledge of the breach by Tri-Star as
- ‘of May 26, 2006, the date he filed the Moﬁon to Aﬁlehd the Answer.
Such creditor claimswould certainly be time-barred since it is now mqi'e thén five years -
after Andrews had noticé of a breach of contract by Tri-Star. See South Carolina Code § 15-3-
'530 (Within three years: "an action upon a contract, obligation, or liability, express or impiigd, |

éxcepting those provided for in Section 15-3-520). A breach of contract action generally accrues

under South Carolina law at the time the contract is breached or broken, Richland-Lexingtén '

Airport Dist. v. American Airlines, Inc., 306 F.Supp.2d 548'(2002).
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An attempt ;[0 add Tri-Star as a defendant now would be futile. See Jackson v. Doe, 342
' S.C. 552, 558, 537 S.E.2d 567, 570 (Ct. App. 2000) (Rule 15(c), SCRCP relation back provision
only applie"s'to a substitu‘tio‘n or change in party, not the addition of a party). -

D. Andrews’ Reference to the “ALI/M!_S_ Exception” Is Misplaéed.»

First, it should be noted that. the ALI/Thomas exception referenced by Andrews is

applicable only when fhe claims at issue are deemed derivative. Therefore, an argument by
Andrews that an exception applieé is a concession thét this Court properly found that the claims
were all derivative, but improperly failed to consider Whether an exception to the general rule
a_pf31iéd. |

Andrews concédes that the SoutlLCarolina appellate courts have never adopted the
ALl/Thomas exception. (Andrews’ Memo, p. 14). In fact, our Courts. have rejected~sigﬁ1ar
exceptions to the genéral ﬁlle for closely held corporations. This Court is ﬁot bound to apply the
ALVThomas exception and there is no ngvel issue thaf wouId. weigh against a dismissal of the
claims.

. Even if the ALI/Thomas exception had been adopted by South Carolina appellate couts,
the Amended Answer contains no particularized factual aﬂegations which would support use of
an exception. (I_i, p." 14) (the court .must find that exempting an otherwise derivative claimvis
baséd upon specific finding that ap’plicétion_ of the exception {Vould not (i) unfairly expose the |
corporation or the '[ofﬁcer or director defendants] to a multiplicity of suits; (i) materiélly
prej‘udice creditors of the co1pofation; or (iii) interfere with a fair distribution of the recovery
among all interested‘persons. : | |

None of the allegations in the counterclail_ns provi.de a basis for deviating from Soilth

Carolina’s general rule that “(1) the assets of the corporation belong to the corporation and not to
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. the stockholders individually, and (2) the liability of corporate officers for misappropriation of
co_rpdrate property is an asset of the corporation . . . .” Davis, 300 S.C. at 288, 387 S.E.2d at 678.

Andrews’ conclusion that he could not be afforded full relief through recovery by Tri-

Star is not supported by the factual allegations in the pleading. A motion under Rule 12(b)(6) or -
Rule 1(2’(0) admits fhe well-pleaded facts in the complaint, but it does not admit the inferences °

drawn by the plamtiff from such facts, nor does it admit conclusions of law. Carolina Winds

Owners' Assn, Inc,, 207 S.C. at 76, 374 S.E.2d at 899,

In Davis v. Hamm, the Court of Appeals exIJresst refused to apply an exception to the
g,enei‘al rﬁle concerhing when a claim must be brought derivativély. Davis, 300 S.C. at 288, 387
SE.2d at 678. Two years later, the Coﬁrt 6f Appeals again had an opportunity to ado;l)t this
ezcception for closely heId co@oraﬁoné, and ~in decliﬁing to do so, the court stated as follows:

As an additional theory, Zaldo argues he may recover damages personally
because Georganne-Apparel Company, Inc. was a close corporation with only
three stockholders. He seeks to have Georganne Apparel viewed more as a
partnership than a corporation. See Johnson v. Gilbert, Davis v. Hamm. This

" record does hot support application of these principles. Mr, Zaldo did business in
the corporate form. He testified the business operated as a corporation. He
recognized it was owned by the shareholders. This record does not present a
factual scenario sufficient to ignore the corporate nature of Georganne Apparel,
Inc. A '

. Todd, 304 S.C. at 279, 403 S.E.2d at 668-69 (intem.al citations omitted)..

- In the years since the Davis and Todd cases, our. appellate courts have consistently

" rejected exceptions to the general rule, even when those cases involved closely held

corpofations. See Babb, 303 S.C. at 464, 401 S.E.2d at 419-20; Brown v. Stev)a;’t. 348 S.C. 33,

51, 557 S.E.2d 676, 685 (Ct. App. 2001).
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This record does not present a factual scenario sufficient to ignore the corporate nature of
Tri-Star, Inc. As such, this case does not support the application of any exception for closely
held corporations. |

| E. Amendments to the Amended Answer Would Not Solve Andrews’ Problems

Rulé 15 of tﬁe South Carolina Rules of Civil Procedure ijl not aid Andrews here should
he move to amend the counterclaims to properly assert the requirements.of a derivative suit. This
Court’s final Order granted the motion to dismiss with prej uciice. |

Iv. IN THE ALTERNATIVE, ANDREWS’ CLAIMS AGAINST BROOM
CONSTITUTE A SINGLE CAUSE OF ACTION.

A. Single cagSe of action governed by Section 33-8-420

“There ate other reasons why the Court’s dismis-satl brdef should be affirmed. Andrews’
purp&rted claims against Broém constitgte a single cause of actim“l governed by Séction 33-8;420
' of the Code of Laws of South Carolina of 1976, as amended.’ Section 33-8- 420 provides:
Section 33-8- 420 Standards of conduct for officers. |

(@) An officer with discietionary authonty shall dlscha1 ge hlS duties
under that auth01 ity: . :

(1) in good faith;

(2) with the care an ordinarily prudent person in a like posmon
wouid exercise under similar cncumstances and

(3) in a manner he reasonably believes to be in the best interests
of the corporation and its shareholders.

(b) In discharging his duties an officer "is entitled to rely on
information, opinions, reports, or statements, including financial
statements and other financial data, if prepared or presented by:

(1) one or more officers or employees of the corporation whom

? This statute is applicable because Tri-Star is a South Carolina corporation with its principal place of
business in Spartanburg County. (Amd. Answer, §22.)
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the officer reasonably believes to be reliable and competent in
the matters presented; or

(2) legal counsel, public accountants, or other persons as to
matters the officer reasonably believes are W1th1n the person’s
professional or expert competence

(c) An officer is not acting in good faith if he has knowledge
~ concerning the matter in question that makes reliance otherwise
permitted by subsection (b) unwarranted. -

-(d) An officer is not liable for any action taken as an officer, or any

failure to take any action, if he pet“formed the duties of his office
in. comphance with this section. '

(e) An action against an officer 'f01 failure to upe1fom1 the duties
imposed by this section must be commenced within three years
after the cause of action has accrued, or within two years after the
time when the cause of action is.discovered, or should reasonably
~ have been discovered, whichever sooner occurs. This limitations
* period does.not apply to breaches of duty Wthh have been
concealed ﬁaudulently
T he allegations i in the causes of actlon against Broom, Whﬂe couched in terms of breach
of contract (Amd Answer, at 1]11 38-43), breach of contlact accompanied by a ﬁaudulent act (Id.,
at W 44- 48) b1each of covenant of good faith and fair dealmg d., at 1 49 53) conversmn (Id.,
cat 9y 54 58), plomlssmy estoppel Id., at §] 71- 77) ﬁaud (d., at W 18- 87), neghgent
~ nns1ep1esentatxon and (Id., 88- 95), and variations on those themes, constltute a smgle cause of
actlon that arises out- of a single core set of facts; tiamely that Broom, actmg as a “director,
officer, ‘and ﬁfty petcent (50%) owner of Tn Star” acted wrongfully by: .

1. Paymg himself from Tri-Star w1thout consent or authority from And1ews

-2. Selling substantially all of the assets of Tri-Star Inc at below mmket value and
w1thout authonty or consent of And1 EWS; ’

- 3. Converting Tri-Star’s money and/or assets for Broom’s own use and benefit;

4. Failing to exercise ordinary care and diligence commensurate with the standard
of care applicable to similarly situated managers, officers and/or shareholders.

18
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(Amd. Answer, 99 24, 36) .

Under South Caroline law, these allegations constitute a single cause of action. In Brice
Y. Glexm(, 165 S.C. 509, 164 S.E. 302 (1.932)‘, the Suﬁle_nle Court of South Carolina held as
follows with regard to allegations that are similar to tlie aIlegations by Andrews:

“ What is the cause of action set out i in.the' complaint? What
o constltutes a cause of action? , .

Every ]ud1c1al actlon must mvolve the following elements: A
primary right possessed by plaintiff, and a corresponding primary
duty devolving upon the defendant; a delict or wrong done by the
defendant which consists in a breach of such primary right, and
duty; a remedial right in favor of plaintiff and a remedial duty .
resting upon defendant, springing ﬁom this delict; and finally the
remedy or 1e11ef itself. : » .

Analyzed by this definition, what is the cause of action stated in

the complaint? It is that the Dollar Savings Bank, of which plaintiff -
" is receiver, and in whose place he stands, entitled to all ‘its rights '

and remedies, had the right to demand of defendants, as its officers

and directors, honest service in its behalf; diligence in the

performance of their duty, and faithfully and honestly to prosecute

its business, and faithfully and honestly to protect and defend its

interests, that in violation of there [sic/ duties and obligations

defendants - neglected their duties -and by connivance,

mismanagement, fraud, and deceit wasted its. assets, converted

them to their own use and beneﬁt in the particulars set out in the -

complaint. ) S

The complaint states one cause of action.
Id. at 513, 164 S.E. at 303 (Emphasis added) (citations oxllitted).

Similarly, in Laﬁdvest Associates. v. Owens, 276 S.C. 22,274 S.E.2d 433 (1981), Iimited

partnere sued the general partner (1) for an accounting of profits from self—dealing by the general
partner in connection with a S'xle of land that the genexal partner represented he was transferring
at cost and w1th0ut any plOﬁt and (2) for damages for-br each of the genelal paﬂnex s fiduciary
duty to the hmlted partners. The general paﬂner contended that there was only a smgle cause of
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- action with two 1'énleaies’, bne at law and one in equity, and that the limited partners had to elect
which remedy Vto pursue.

Therefore, Apdl'ews has but a single cause of aéﬁon because the allegafions in the
counterclaims égain’st Broom demonstrate that there is but. one primary right and one
cotresponding primary duty; némel}, the right of Andrews as a shareholder of Tri-Star to rccei\?e
competent care and diligence from Tri-Star’s management that comports with the standards of .
~ Section 33-8-420(3)(1)-(2), i.e., management decisions performed in good faith and with the care

an ordinarily prudent person in like position would exercise under similar circumstances. See

Nunnery v. Brantley Constr. Co., 289 S.C. 205, 210, 345 S.E.2d 740, 743 (Ct. App. 1986) (“...a
fu_ndamental test used for comparing causes of action is to determine whether the primary right
. and duty and the delict orwrdhg are the same in each action, Under this test, there is but one
causé of action where there is but one right in the plaintiff and one wrong on the part of the.
4 ’defendant involving that right.”) (citation and internal quotation omitted).

Furthermore, -Qndél' South Carolina law, the conclusion that Andrews has but a single
cause of action against Broom is not affected by his characterizing what he allegedly did -- or
failed to do -~ as “fraudulent.” (See, e_g_, Amd. Answer, at ] 46.) In Few v. Few, 239 S.C. 321,
330, 122 S.E.2d 829, 833 (1961), the Couirt held: : . L

An action for the fraudulent breach of contract is not converted
into an action in tort because the motive prompting the breach and
alleged acts accompanying such were characterized as
“fraudulent,” “flagrant” and “willful.” These words do not change
the structural essence of the cause of action. It remains as a cause

of action on contract.

(Citations oniitted).
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In Jacobson v. Yaschik, 249 S.C. 577, 580, 155 S.E.2d 601, 603 (1967), Ms. Jacobson,

who owned 25% of the stock, sued Mr. Yaschik, who owned the remaining 75% of the stock and
was “the president, general manager, majority stockholder and. dominant figure in the
corporation.” Ms. Jacobson alleged that Mr. Yaschik was “in violation of his fiduciary duty to

her as a fe!lbw stockholder” because he convinced her to sell him her 25% of the stock for

$30,000 without disclosing that he already had agreed to sell '100% of the stock to a third pérty
for $144,000, of which total. Ms. Jacobsén’s share would have been.$36,000. Id. at 581, 155
S.E.2d at 603 (emphasis added). |

ThevCourt held that no matter how many different ways she framed her claims that
Mr. Yaschik had fraudulently breached the duty he owed to —hgr, “the. plaintiff has étated
: iny one cause of actiqn,” 1d. at 586, 155 S.E.2d at 606; namely, “that officers and directors of a
: corporation stand in a ﬁducialy relatibnship to the individual stockholders and in gvery instance
must make a full 'disclosure of all relevant facts when purchasing Shares of sfock from a
stockholder.” Id. at 584-85,155 S.E.2d at 605. . |

The foregoing ciearly establishes that Andrews has but a single cause of action and that
his cause of action falls sduarely under Section 33-8-420, quoted above, which codifies the
_primary right of shareholders and primary duty pf officers on which only a single cause of action
against him can be based.

B. Section 33-8-420 Has Abrogated 'I_‘he Common Layv.

In the pu1‘p§rted Answer and Counterclaifns, Andr-ev»-fs asserts commoﬁ law causes of
action against Broom, in addition to relﬁipg onl Section 33-8-420.\ This type‘ of pleading is

)

unavailing because Section 33-8-420 has abrogated Andrews’ common law claims.
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In this regard it is essential to keep in miﬁd not only Section 33-8-420, which codifies
South Carolina’s standards for corporate ofﬁéeL's,» but also Section 33-8-300, which codifies
those stan‘dards for corporate directors, Andrews.élso pled a separate vcause. of action under 33-8-
300. (Amd. Answer, 1§ 59-64). Indeed, the Official Comment to éection 33-8-300 states that it
“defines the general standard of conduct for direc;ors.” S.C. Code Ann. § 33-8-300 (Law. Co-op.
2002). Plainly,:therefore,_ these parallel sections 1'eﬂec§ the Legislature"s intent both to codify the
duties owed‘by corporate officers and directors to shareholders aﬁd to attach time limitations
within which aétidns may be brought agal:llst officers and directors for breaches thereof.
: Thpbonclusion that Andrews’ common law causes of action havé been abrogated also is
maﬁifest from thg fact that éection 33-8-420(d) states that an “officer is not liable for any action
taken as an ofﬂcer, or any failui'e to take any action, if he performed the duties of his c;fﬁcc in

compliance with this section.” S.C. Code Ann. § 33-8-420(d). Indeed, the Official Comment to

Section 33-8-420(d) states that it is “self-executing, and the individual director’s exoneration

from liability is automa(ic.” ‘Plainly, therefore, Section 33-8-420 abrogétes the commoﬁ law as®
to the vefy claims Andrews is asserting here be;aﬁse if Broom corﬁplied with the standards set
out in Section 3.3-'8-420, he “is not liable” to Andrews “for any action taken as an officer, or any
failure to take action,” regardleés of whether the claims ésserted in the co‘mpléint are‘v framed as
arising Solely under the cbmmonylaw. Id.

Equaﬁy dispositive of this', issue is the fact that the common law claims asserted by .
Andrews are precisely the séme claims contemplated By Sgétion 33-8-426, since the dtlfies' it
imposes on officers of a corporation exténd not only to the corpomtion‘ but also to its -

sha1‘éliolders. See Section 33-8-420(a)(3), which provides that “[a]n officer . . . shall discharge
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his duties . . . in a manner he reasonably believes to be in the best interests of the corporation and
its shareholders.” S.C. Code Ann. § 33-8-420(a)(3) (emphasis added).

 To the extent thefe is a presumption that the common law ;Jl'evails — such presumption is
entirely inapposite because it only applies “when there is no binding South Carolina precedent oi_‘

statute.”.6 South Carolina Jurisprudence, Common Law, § 13, at 76 (1991), see Page v. Winter,’

240 S.C. 516, 518, 126 S.E.Zd 570, 572 (1962) (“Since there has been no legislative action in
this state relating to the matter, we must be governed by the policy of the common law . . . .”j.
Here, of course, theré has been spéciﬁc legislative actioﬁ in th‘e form of a statute that deals
squarely with the standard of care and duties owed by corporate ofﬁcers such as Broom to
shareholders such as Andrews. |

Moreover, if Section 33-8-420 did not abrogate the common law, its enactment (and the
enactment of its sisterA pfovision, Section 33-8-300) would be meaningless because a platiff
could follow the course Andrews seeks ;ro pursue in this case: namely, asse;'t conimon law causes
of actiqn, and £11e1‘eby deny 'tc; coﬁ)orate ofﬁcc;,rs the protection from liability granted them by the
Legislature in Seéti.oﬁ 33~8;420(d). In short, if Andrews’ counterclaims as purportedly pled are E
accepted, he will have effectively str.icken Section 33-8-420 from the statute books of South .
Carolina 1ilél'ely by clai'ming that he‘ is bringing cofnrhon law causes of ‘acéiou.

For these reasons, Section 33-8-420 abrogates the common law and all of the common

law counterclaims were properly dismissed.

CONCLUSION
For the reasons set forth herein, all of the claims were properly dismissed because they

fail to state facts sufficient to constitute a cause of action against Broom. Therefore, Broom
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' respectfully requests this Court deny the pending motion for reconsideration made pursuant to

Rule 59(¢), SCRCP.

Date: December 17,2012

Spartanburg, South Carolina

A

Respectful

455; _ e

Patrick E. Knie

S.C. Bar No. 3564

P.O. Box 5159

250 Magnolia Street
Spartanburg, S.C. 29304
Telephone No. (864) 582-5118
Telefax No. (864) 585-1615

James R. Gilreath

S.C. Bar No, 2133

THE GILREATH LAW FIRM, P.A.
110 Lavinia Avenue

Post Office Box 2147

_-Greenville, South Carolina 29602
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October 5, 2011 | ' ' 9:32 A.M.

THE COURT: All right. So, I take it that, since

we’re back together, that tﬁe mediation was not
successful?

MR. GILREATH: No, Your Honor.

MR. PILLSBURY:‘ That's correct, Your Honor.

fHﬁ COURT: And, so, I still have to make é decision
on the Defehdant's third—pafty Plaintiff’s motion to
alter or amend my ppioi summary judgement pulingﬁ Thaﬁ’s
sfill‘left to do. Did we finish those arguments?

Mﬁ. GILREATH: Yeé, sir.

MR. PILLSBURY: Yes, Your Honor.

THE COURT: Okay. Then, we have ---

(Pause)
THE COURT: Let’s -- let’s take up this issue first
on —--- that Mr. Kn&e:raises in his memorandum to dismiss

about fhe filing of the amended answer and counterclaims.

MR. GILREATH: X Your Honor,‘let —-— let me addféss
that and kind of‘upéate the Cburt dn a couple of —-- this
thing is.kind of a case as you’ll T think will appréciate
afterAwe get started.

And this -- this is where we see it this morning and
this is something really we dug into this mprning and got
over here énd saw an order in Pat’s file that we believe

i

—=—"-T1 wasn’'t aware of that some of this stuff had been
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filed.

But this — let me just kind of go back and give you
a little short history. |
| What —-— what ﬁappened is, we filed a complaint bgck
in -- what-‘OS, Pat?

‘MR. KNIE: Yeah.

-MR. GILREATH: And they filed an answer. And, then,
on May =~ and'it’s‘-— it’s in our papers, May 26" or
sométhing of_‘06{ they filed a motion té amend the
complaint and assert a third—pérty démplaint
counterclaim. |

That notion was never heard and rio order was éver
handed déwn on thaﬁ motion. Then, we got a 40(3) érder

lﬁhat comes in.

And I’11 have to admit that’We just saw this --
we've probably seen it before, but, in the context of
where the cése stands now, what that order says -- and it
was entered on Jung the lQth ‘08, before there was ever
any ruling on his counterclaim.

And it says( “In accérdance with 40(3), the statute
of limitation ‘shall be'ﬁolled during the time the:éase is
stricken for a period of up to one year.:

“All pénding motions and orders,in.this suit wiil be
deemed as pending or in effect in the newly re-filed

lawsuit.”
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So, then, what happens is, within the appropriate
time frame, Pat filed a new suit in ‘09?

MR. KNIE: June 30" of ‘08.

MR. GILREATH: June 30*" of ‘'08. Mr. Howser filed a
new answer to that. Pat says that Rodney éalled him up -
and said, “I’'m not going to file an ansWer.” And Pat
says, “That’s fine.”

'So, the aﬁswer‘f— the original énswer he had filed
would.still be out there. ' And,.under_this order, I —--1I
assume, his'motion and order ‘to amend is still pending
and has not yet been ruled on.

Now, unforfunately, we all got under the assumption‘
that, that had ﬂappened. ‘But it has not happened. So;
we -- and we've actually filed motions -- a motion to
dismiss his pending.counterclaim'and thirdearty
complaint.

And -- and, technically, they‘afe not pending yet
because there’s been no order allowing them té be filed.
Apd I don’t think we can waive that. -

I think that'ordér -- I'm not trying to play any
kind of “gotcha” with him. I mean, but I think his --
his rights under that order, whatever they are, if the
Court ruled and they said “All right, I'm going to ggant

- that motion.” )

Then, he files that motion, then, I think we got to
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Qitentin S. Broom, Jr. vs. Ten State Street, L.L.P., et al. - , Page 6

file —— we need to re-file an answer and -- to that, and,
then, we would file, obviously, pretty much the same
motions that we've got out there now.

, .

I mean, .our -- our position is going to be pretty

much the same when the case gets procedurally back in

- that posture.

And -- and we're going to be arguing number one,
that he has not met the requisites of Rule 23 for a

derivative cause of action. He didn’t file the demands

‘and all of that.

"I'm not sure if the Court could rule on that today

becadsé,iﬁ‘would be ruling ---
'  THE COURf; oh, I.integd ‘o rule on that today.
MR: GIIREATH: You do? |
THEVCOURf: Yes, sir.

MR. GILREATH: That's fine. We’ll -- we’ll --

"that’s -- that’s good.

- THE' COURT: This case has been pending somehow with
the court system'what, sincé 2000, 2001?_
MR. GILREATH: Right.
THE COURT: ‘Aﬁdrl’ve had it set fér a day certain -
for the end.of Octhe;.
MR. GILFEATH:' Right.

THE COURT: And I asked you all to come here to

let’s get all of these motions resolved.
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MR. GILREATH: Right.

THE. COURT: And I see that everybody has acted as-if
the Defendént had filed that ahswer. Motions have been
filed by Plaintiff wanting me to dismiss parts of>that
answer and counterclaim.

MR. GILREATH: Right .

THE COURT: So, I don't think-anybody ié surprised
by anything..

MR. GILREATH:' Right.

THE COURT: So, I'm —--

‘ Mﬁ. GILREATH: I -- I just b£ing that £o the
Court’s ——-
THE COURT: Okay.
MR. GILREATH: -== I just —- thevonly reéason I
mention that ié I'm -- I'm just trying 'to gét it

procedurally where it is.

I mean, I -- I think, as far‘as we' re concefned,~if
the Couft is readylto rule on that defivéti#e thing; I
meah,'that’s going to be somethiﬁg the Courf is going to
have to rule on.

And anyﬁime that the Court tells me they’re ready to

rule, I'm not going to say I want to come back from

Greenville and come back over here another day. I'm

getfing tired of getting on there on I-85.

THE COURT: I-85 is‘dangerous'from Greenville.
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MR. GILREATH: Not near as bad coming this way in
the morning as it was all those people goiﬁg south. |
But -- so,.we’re - we’reAprepared to —- to<argué

that and. to argue the other points that are in our

motion.
There’s some -- and there also a —-- there’s a statue

of limitations argument that -- that, you know, that we
made that éven, if his ¢laim was goéd,/khére’s a two-year
étatute‘that would apply to them. So.

THE coﬁRT: All right! Let me ask ---

MR. GILREATH: So,>thét’s —-- that’s our.position.
And, then,-we'll be prebared to argue that as —- as soon
as'hé wants to fespdnd to what I just said.

THE COURT: All right. Dov—;‘do you’disagree with
thé procedural histéry that was given? |

MR._?ILLSBURY:“ Here'’s f—lhére’s what I know, Your
Honor, that we —- we filed a motion‘in —-- in May. And,.’
with that mqfion,}we had theramended answer which was
filed as part 5f that motion.
| THE COURT: ,May -- May of two thousand and eight
(2008)?-. | | |

MR..PILLSBURY: Two thousand and six (2006).

THE COURT:" Two thousand and six (2006)? ALl
right. :

MR. PILLSBURY: And —- let me ——-
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MR. GILREATH: The point I was making, Your Honor,
is it never gotfan order —-

MR. PILLSBURY: If I could please --—

MR. GILREATH: --- an order about that.

(Brief Pause)

MR. KNIE: Rodney, I've got it if>you want it.

MR. PILLSBURY: No, I've -- I've got it.

(Brief Pause)

MR. PILLSBU#Y: If T may, Yoﬁr Honor. I ;—~I —-- and
this is my copy that I"11 —— |

',(Décument handea up to the Court.)

MR. PILLSBURY: 'But it was stampéd as, —— as filed.
Okay. And what‘happened is, in =- in trying to
reconstruct the file( Your Hénor, when that issue was
raised, fqr'the firstytime last night at 5:15, it -- I do
n&t have a cover letter, gut there‘was an order —— 1f I
may just tender it.

v_(Document:handed up to the Couft.)

MR. PILLSBURY: There was order that was submitted
to Judge Cole,‘who was the admihiétrative judge at that
time, that -- and -- and bésically it was all by consent
at that Jjuncture.

And my. recollection is that Mr. Knie and I had a
discus;ion aftef a few months —— you know, after a month

or so had gone by, and he just said well, he was going to

Pamela Faucette, CVR - Home: 864-574-9534 Cell: 336-260-2864
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go ahead and file his answer. And, so, he files —

THE COUR£: He was going to go ahead and file his
answer; he being...? |

MR. PILLSBURY: Mr. Knie wa'sﬂ going to - filed an
ansWer on September thé ZSwA——f*

(Docuﬁent‘handed up to thé Coﬁrtm)

MR. PILLSBURY: - ——- answering the aménded éomplginﬁ.
On June the 24@ —

THE COURT: Of two..thouéa'nd and...?

MR. PILLSBURY: Yes, the date -- years are -

‘important;‘ June 24, two thousand anq seven (2007);7theﬂ

‘1?— éhe partiés'éxecﬁtedké"cOnsent sdheduling'brderzthat

was prepared- by Mr. Knie. And, if T may tender it,

pleasé.

(Dbcument:hénded up‘to:the Couft.)
, ﬁR. PILLSBURY: And that order’that he prepared,
tha£’wa§ an'é;der‘pfbthé éourt, said that_the |
coﬁnterélaims had beennfiled. |

Sb, by two thousand and seven (2007), there was no

reason to believe that therewwas an:issue wifﬁ‘thé

amended complaint being filed.

And ---and, so, I -- I —- I do not see an order by
—— that was ever signed by Judge Cole.. You know, it has
‘been filed. It’s been answered. It has been litigated

for, you know, four (4) plus years.
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End last night, like I said, I think about 5:15 I

got their memorandum in support for the first time

raising the issue about that —-- whether -or not it had
been filed.

And,’I mean, I -- I think Judge Couch’s brder trumps
it; that, you know —-— I mean, if -- if the Courf has

taken the position previously that the documents were

filed, then, it —-- for me to go.back after the fact and.

~ say, “No, they weréh’t” -- and -- and, liké P say, that

was a consent order that Mr. Knie prepared that all the

- Counsel signed off on.

And, if there was an issue at that point, that
nothiﬁg had been filed, it‘should1have been raised.

 THE COURT: Okay. I mean, the way I see. it,

everybody knew about it. Everybody has acted as if it

~was filed.

Everybody ﬁas -— and subsFantrvely fhé.Plaintiffs
have filed papers ;r:motioﬂé with ﬁhe Coﬁrt wanting me to .
adaress Ehé things that aré in the amended answer and
counterclaim.

And; so/‘I wouid liké to go ahead and —-- 'and hear
the Plaintiff’s motions because they want‘me‘té dismiss
ﬁhe‘amended answer —-— I mean, dismiqs the counterclaims.
So, I don't tﬁink'anybody is surprised Ey that.

MR. GILREATH: We —- we agree, Your Honor. And
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that’s —-- that's fine. 1In fact, those are —-- the couple
of things that he just told you, that’s -- that’s why
this-case is so old as far ‘as -- to get all of that.

But, I mean, I -- and as I just said earlier, even
—— even if Your Honof said, “Okay, there’shnever been'an
order, you could -- if you granted it today, it would be
valid. |
I mean, he's -- he’s not -- his motion is -- Would
still be alive based on the‘40(j) order. That's what I
realized this morning. - - v: >
Aﬁd, I me;n ;— and tﬁere’s'been sb‘much action.
takenL as far~asfwe were éonqerned, it's —- |
THE COURT:\ Néw, I’ve had a case before where
documenfs'wefe representédume where —- aﬁd a summons aﬁd
cbmplaint'was-prepared, after a finai'judgment was |
entered, and the lawyers asked the judge to nunc pro tunc
‘the filing of the summons and comﬁlaint back to a time
where, in,my»opinion,_the'éummoné and cqmplaint is what
gives the Court jurisdiction.

'A So, actualiy, they aéked ghe'Court to,féke
jurisdiction and,uthen, back_daté it to the¢date that you
took'the jurisdiction‘of iE[ So; you know, we ;?TI mean,
I -1 don'f think ﬁhere was anyvharm ﬁo anybody if we |
ﬁroceed as if it’'s —- o |

MR. GILREATH: I —-- we agree, Your Honor.
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THE COURT: Okay. |

MR. GILREATH: We're -- we're prepared to argue that
motion and we’ve got it —-- we’ve got it teed‘ﬁp and if |
you want me start arguing, I’'m ready to go.

THE COURT: Okay.

MR. HOWSER: Well, Judge, may I just interject? I'm
— I'm Dave Howser and I represent.Tén State Street and

Tim Scranton. And I'm only collaterally I guess

involved.
_So, it’S'really‘a —— a —-- an argument between Mr.
.. Pillsbury's client and -- and Mr.. Knie’s and Mr.

Gilreath’s clienti

THE COURT: Dia‘you have aﬁyfhing that you‘—— you:
want to add to. it? |

MR. HOWSER: Judge, I think I’d be better off being
guiet. |

THE COURT: Okay.

MR. GILREATH: Your Honor, I ﬁhiﬁk I can
affirmatiﬁely say I'm not goingfto say.anything'ébout his
client at this motion.

MR. HOWSER: I just wanted to clarify that, Judge.

THE COURT: All right.

A

MR. GILREATH: Your Honor -- so -- so, we’re on our
motion —-- on our motion to dismiss. And —-- and the —-
the basic heart of our motion is that he —-- he has failed

" Pamela Faucette, CVR - Home: 864-574-9534 Cell: 336-260-2864
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- to —- hel—— he basicaliy is asserting what is a
derivafive claim.
And he has not complied with the requirements of
Rule 23(b)(i) of the South Caroliné Rules of Civil
‘"Procedure, which deal with derivative claims and hasAa
number of requirement;.
And I’'m going to go through each of those briefiyi'
We’ve got all that laid out in our papers which we éenﬁ

to you yesterday.

10
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But, number one, the amended answer and count

erclaim

. were not verified. That -- that is a —- that’s not an

optional requirement. The Rule says the complaint

‘be Verified.

And, then, it goes on and says, “The complaint shall

allége with particularity the efforts, if any, mad

the Plaintiff to obtain the action he desires from the

‘director of comparablé authority and necessary for

shareholders and members and the reason for his failure
to make them.” (Phonetic)
Then, the next requirement of the Rule -- and, in

- the Strickland case we cited, which was a District

case,  says the -- the requirements of Rule 23(1) a

be “vigorously enforced and failure to meet them requires

-

dismissal of the suit.” And that’s a federal court case

but it’s dealing with basically the same Rule.
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Numbef two, there;s nothing in the complaint that --
that refers to or —-- or satisfies the legal requirement
of a pre-suit demand on Tri-Star’s officers or>directors
or owners. |

He’s failed to allege a proper demand, failed to
allege that they refused his demand. And he’s failed to
ailege the -- that thére was a -- a —-- the requirement
for a demand would be excused because of utility.

The -- there’s -- there’s just nothing there to'meet
the requirements of a demand. Andfthere’s —-- the -- the
case that we cited goes into that.

It’s a Court of Appeals case. It’s the Carolina
Firs§4Corporation case —- which I might add just so fhét
Your Honor understands the history of that case, when you
look it up on Wesplaw you seelthattcert_(phonetic) was
granted, but the —- the case is been out’ there a long
time. Ana,you;dgn’t ever find an opinion from the
Supreme Court.‘ | |

I talked to Wallace Lisik Qphonetic) over at the
White firm whd was in&blved in that case and Johhny
Hagens (phonetic) was on the other side of it. And it
was —- I knew all the players inlit because they were all
from Greenville. |

And what happened is they went down and actually arg

—— the Supreme Court granted cert. They actually had

Pamela Faucette, CVR - Home: 864-574-9534 Cell: 336-260-2864
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oral arguments in Columbia.' And, from what I understand,
the oral arguments didn’t go too well for Mr. Hagens;
And, about a day or two later, they settled the case and
the appeal was dismissed.

’ But that’s -- that’s not -- I don’t see that
anywhere in Westlaw. But that’s what Wallace fold me.
So, I just bring that to the Court’s attentiohi

They failed to allegé that a proper demand was
wfongfully refused. And they failed to allege to demand
any utility.’ |

So, we think assuming that, that claim —-- that claim
is ouf there and it’s properly filed and everything, as
we’'re already di;cﬁsséd heré, that the‘claim still should
be dismissed because they failed to comply with the

requirements of Rule 23(1).

We talked about the -- they’ve got a lot of causes
of action in their complaint, Your Honor. And we —- when
you talk about how Rule -- section 33-8-420 and 33-8-- 1

think it is 300, our position is that ﬁhoée sections -
Aand I think the law in this state ié.clearlthat~those_tw0'
" sections, one dealing with officers and the other.one
aealing with the.duty of directors, abrogated all of the
coﬁmonllaw causes of action that you could have.
And there is no common law cause of action whére a

shareholder can éue another shareholder. And thét’s what

Pamela Faucette, CVR - Home: 864-574-9534 CeH: 336-260-2864
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he’s attempting to do.

Those two sections give rise to two causes of
action; one dealing with the wronging of an officer and
one dealing with the -wronging of a director. But those
causes of action belong to the corporaticn and are
properly asserted in a derivative action.

Now, he has actually, in his complaint, mixed in
with all of his other‘seven, éight, or nine causes of
action, he -- he does-have a —— a separate cause of
action-under each one of those statutes.

But that's still a derivative claim and, therefOré,

must still be dismissed because he did not comply with

/
the proper requirements of Rule 23(1).
There are also -- assuming that everything related
back and ‘whatever, I -- I —- I don't know whether we' ve

actually got a motion pending on this or not right now,
but even if he properly asserted those two causes of

" action, and -- which he can’t because they’re derivative
-— they’re subject to the two-year statute.

And Mzr. Andrews long knew of what he was complaining
about there before he filed his complaint assuming it
relates back to Méy 26t of '06. He knew -about it in %04
and earlier because he was getting tax returns and he was
getfing financial stateménts.

So, the statute would have run on that. So, we
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believe, in the posture that the case is right now, he
has tried to assert a derivative claim and he has failed

to —— to meet the requirements of Rule 23(1), which must

.be strictly construed. And, therefore, the Court should

dismiés that claim. And -

THE CQURT: That would be fo ail of the
countefclaimS?,

MR. GILREATH: All the counterclaims, yeah. The
counterclaims have got to go away.

THE COURT: All right.

MR. PILLSBURY( May it pleése the Court, Your Honor?

_TﬁE COURT: (Nods»affirmatively;)

MR. PILLSBURY: Fundamentally,. there's a mis-

~characterization.of the amended answer and the

counterclaims.

‘Thére are claims that Mr. Andrews has individually.
And there are claims that he is also bringing on behalf
of Tri-Star that -- the entity.

Tri-Star was a -— it —- it-was a LLC. These two
were the only owners;'fifty}fiffy (50/50) owners.

And I. have in —- I'believe previous motidné, I -1
—- beCause the paper on this file is so thick -- it’s not
disputéd‘that based on all of the tax-returns for TfiF
Star Communications, tﬁey were>50/50 owners of the

business.
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I think -- and, so, the -- the -- the first thing is-
that this complaint is —-- is broughtnboth as a direct
action that Mr. Andrews has a right to do as a
shareholder.

And the -- the case that is pretty much on point for
that one Hight vs. Thomas and Howard Company'(phonetic).
And -- and what —- what Hight stands for-is —- I need to
——’yeah — |

' (0ff-the-Record Comments)

MR. PILLSBURY: If I may?

(Document haﬁded‘up‘to the Court.)

MR. PILLSBURY: Hight stands for the proposition
that; if a shéreholder is uniquely injufed} then, that

shareholder may bring an action directly for those

damages.
. ; . . ) '
The -- when —- when he talks about a shareholder

derivative suit, the classic situation -- and —- and all
of the cases.that he cites are large corporations with
.many, many, many shareholders.

And like in Carolina First,:the Court said,v“The‘
primary purpose of Rule 23 is to preyent unrestrairned use
of derivative actions by minority sharehoiders which

- would undermine the basic principle that the decisions of
the corporation should be made by management or voted on

by the majority of shareholders.”
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The Strickland case that he cites says that “The-
policy requirement for a demand, on the Board of |
Directors and shareholders, is designed to reqﬁire a
resort to the body legally charged with the conduct of
the company’s affairs before licensing a suit in the namé
—— in the compaﬁy's name by persons not so charged.f
And -- and, so, what you have is a fundamental
premise of, if I}ve‘got five shares of GM stock, that I'm .
going té basically -- if I'm.going torhold the —- if I'm
going to say,’“I‘am GM,” and I'm goiné to sue on behalf
of GM, that’s why Rule 23 applies.
When you have,'in essence,’ avcldsed corporation.or; .
'és the Plaintiff{alleges in the Compiaint, a partnership,}’
:fhe - th; Plaintiff's allegatidn was that Broom and
Andrews were bartners. AThat, in that situation, all of
the policy reasons that you have for a_shareholder’s
derivative suit simply donft apply.v
Which isrwhy -—-and, so, 1in essence there’s %wo
vargumeﬁté here. -One is that, under ﬁhe law, under Hight,
we are entitled to bring a direct action because we were
spe;ifically harmed. And the Way that we were harmed -
and does Your Honor have a copy'of the amended complaint
-— 1 mean .the amenaed-answer~handy?
I tell you what, let me —-

MR. KNIE: It’s -- it’s actually attached to our
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memorandum.

MR. PILLSBURY: Yeah, it’s attached here, ?our
Hénor.

(Document handed up to the Court.)

MR. PILLSBURY: What -- what I would like to do is
just.Walk you through the allegations, the most pertinent
allegations of the complaiﬁt -- or the amended answer and

»counterclaims:

Paragraph 25, on Page 5, “Défendant Andrews loaned
Tri-Star a hundred aﬁd thirty thousand.dollars ($130,000)
on or before August 30 -- 31%%, two thousand and five
(2005) .” |

Paragraph 27, “As of October the 31°, two thousand
and five (2005), Tfi—Star owed Andrews the sum of three
million, six hundred twenty-six thousand, three hundfed,

\'ninéty—three'dollars and seventeén cents.”

Vo Paragraph 33, "And —- Broom refused to produce the
books and records of the businesses to Andrews.” And --
and, obviously, this is a motion to éismiss evefything;
‘“A” has to be assumed to be true and “B” any inference
has to go our way.

Thirty-four (34), “Without infbrming, obtaining
consent,_dr authority, the Plaiﬁtiff caused —-- the
Plaintiff sold or caused to be sold the equipment in the

. possession of the Dominican Republic businesses to third
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parties for\less than fair market value”

“Indeed, Defendant Andrews expressly informed the

Plaintiff not to do so without his prior approval and

consent.”

Thirty-five (35), “Without informing, obtaining .the

consent and‘authoriﬁy, between January 1°%, two thousand

and'fivé (2005) and April 30", two thousand and five

(2005), Plaintiff made distributions to himself - from Tri- .

Star in the amount of five hundred and twenty thousand

dollars ($520,000).

“The distributions were made at a -time that Tri-Star

owed Andrews substantial sums of money as a shareholder

for a shareholder loan and as. a creditor of Tri-Star.”

So, he has multiple ways that he is' owed money from

this business. And, at the time that he is owed money

. from this business, the Plaintiff unilaterally paid

himself a half a million dollars plus in salary over a

four-month perioed.

What we've learned, since the ‘06 filing, was that

he actually paid himsélf four hundred'thousandAdollars

($400,000) in December of ‘04.

So, even though we’re going by the pleadings, what

we know factually since then

i

was that,

in the course of

.four months, the Plaintiff had paid himself nine hundred

and twenty thousand dollars ($920,000) in salary at a
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time that he owed my client: $3.6 million -- or the
business owed my —- my client three point six ($3.6)
million.

And, so, this would be the classic situation where

he has basically taken the assets of the co;poration by
’ péying himself an unauthprizéd saiary. He has sold the
assets of the business for far less than market value.

And, ‘you know, again, there's a lot of information
that’s come out'since this came out in ‘06.

What'we’found out i1is that, since the alleged'sale of
the machines ,in the Dominican, he’s made about one poinf
eight ($1.8) million dollars off of Dominican business
since the —-- the machineé’weﬁe sold.

So, we have reason to believe that they were never
actually sold; he just converted them for personal use.
But that’s not -- again, it"s a factual issue that’s come
up in the last five (5) years.
| g But, even going by the naked complaiﬁt, wé see fhat‘
the allegation is there; that, at the time that my client
was owed money, both as a‘shareholdér and as a creditor,
in —-- in both hats, the Defendant-was (a), paying himself
almost a million’dollars. And - -- and two; sold the
machines for substantially less than-what they were
actually worth.

®

And, so, that’s why,‘if you look at the pleé for

Pa‘me_la Faucette, CVR - Home: 864-574-9534 Cell: 336-260-2864
236




10
11
12

13

14

15

16

17
18
19
20

21

22

23

24

25

Quentin S. Broom, Jr. vs. Ten State Street, L.L.P., etal Page 24

relief on Page 14, it asks for judgement to be entered on

behalf -- against the Plaintiff —--.by Andrews

individually. . And it also asks that~judgmentrbe entered
against him on behalf of Tri-Star.

So, there’s really two hats that he’s weafing:here.
The'—f the Court iﬁiHight.clearly rec —- clearly
recognizes that, “When the actions of a corporation have:
specifically harméd one shareholder, that shareholder can

bring a direét-action against the officers of the
company.ﬁ
. The ——,thé other issue —-- and that’slthe ﬁirét

argument "is that it’s peffectly fine with what we're

*doing. .

. The —- the second argument is that, in situations
like this, Courts —
(Off-the-Record Discussion)

MR. PILLSBURY: . In —- in situations'where you have

two shareholders ---

(Dbcument handed up to the Court.)

MR. PILLSBURY: —---the -- the Court -- now, this is

a Georgia State Supreme Court decision.’ And Ifll get to

how South Carolina has recognized the principle, but. not

yet applied it because the facts haven’t been there.

But in essence, in -- in that decision...

" (Brief Pause) -
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MR. PILLSBURY: If Your Honor would turn to what
would be the second page of the opinion, the second
paragraph up on the left-hand column that begins, “...In

7

the Instant case...’
What the Court did in this situation was basically,

when you have in essence a closed corporation, that it

went through the analysis of what are the public policy

purposes of a shareholder derivative suit? And do they

apply in -- in the instances like this where it is two —-
two shareholders? 'And.the Court concluded that it does
not. N

It -- specifically it analyzed that the reasons for
the -- the Ruie 23 derivative requirement,,which'is-to
“.3.p£évent multipliéity of lawsuits by shareholders,
protects the cdﬁporate creditors, by.putting the pfoceedg
of the recovery back into'the coprration.

“It protects the interest of the shareholders by

'increasing the valué of the shares instead of allowing a

recovery for one shareholder to prejudice the rights of .

others not party to the suit. ~And it adequately

éompensates injuﬁed shareholders by increasing the -value

of the shares.”

‘

None of those factors apply here because they’'re —-
they’'re —-- it’s basically two people. ‘And_the guy, who

was in charge, had the checkbook, paid himself a million
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A dollars -- nine hundred and twenty thousand ‘dollars
($920,000) without authority, and, then, sold all the
aésets;of the company.

SQ; thEre’s only two ﬁarties that could be privy té
that litigation. There are no other creditors other than
my ciieht.'

.And I think he contended one of his own companies
was owéd money; I'm nét sure that was soﬁething on the.
»bqoks. | |

But there'were no outsidé creditors:of - of.Tri—
‘Star. So, thére/s no.injury to any third party in this
situation, which, again, ybﬁ‘——_if you’'re doing a
sharéholdér derivative sqit —-- and that's one of the
£hings that was talked about in_the Babb vs. Rockwelli
(phonetic) o Rock ——'Rocke.

(Document handed up to . the Court.);'

MR. PILLSBURY: This — and what -— what I would .
point th Cou;t to is the very last paragrapheon the
first page.

Tt —- it —- this ié the'South-Caroliﬁa Supreme
Court, 1991, recognizing that Thompson-Dixon (phonetic)
situétion that‘i just discussed. |

And —-- and what the Court concluded was that it
recognizes‘in Thompson the Georgia Supreme Court

AN

...allowed a direct shareholder suit for
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mi;appropriation of cdrporate assets where the underlying
reasons for requiring a derivative suit were absent.”
(phonetic).

I think the way that the Court phrased it is
important. If you -- if you flip over to the next page,
assuming we adopt the Thompson‘exception, these’
Defendants.woulé not be entitled to its benefit unlike in
Thompson here the record discloses the president --- that
théfe were other é;editors basically.

So, 1in the particular facts of this case, what
happened is that the Court recognized tﬁat, if ‘these
shareholders got the money, then; the third-party
creditors would basically bé screwed.

And, so, there was a reason why,'in that situation,
that the Court didn’t,édopt it'bn‘i£s>facts.

Now —-,and the reason why I say the wording is
important, Your Honor, is becausé,‘if the Supreme Court
wanted to say, “That’s not the law of South Carolina,b
then, thgt’s exactly what they would have said.

They would have said, “We don’t adopt that rule.”A‘

-But, what they -- what they did say is -- you know,
assuming we should, we -- we can’t do it under these
facts.

So, you've really got twoc tiers. You've got one -—-

there’s -- it was pled that he was injured specifically
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beéause he was owed money. And, at the Fime he was owed
money, the Plaintiff was paying himself and selling the
assets'of,the compény below ﬁgrket value.

Two —- and that’s ghe Hight thing. Two, you have
this'Dixon vs. Thomas which says, when you have basically
two shareholders, the whole shareholder derivative
situation simply does not apply. And.-— oh, the last
thing I Jjust wanted to point out -

V(Off—the—Record Discussion)

(Bﬁief Pause)

MR. PILLSBﬁRY:{ Okay. Is the -- the one case that
-- and I’1l hand up. 1I’ve only got one copy, so, I’11 —-

bﬁt.ﬁhe case cite for it is 413, SE Second, 847.

And -- and it's a Court of Appeals decision from .
19%82. And I —- and it’s L-e-s-e-s-n-e, Lesensne?
THE COURT: Lesensne.

MR. PILLSBURY: Lesensne. Yeah, he corrected me
three or four times! And in -- that‘was a situation
where the -- there ﬁas a young girl the uncle‘had the

: comﬁany, kind of misrepreSentea the value of the éompahy,
got her to sell her stdck at below Valﬁe, and she 3ueé.
‘ The,important-principle I think‘from that case is
' whenAthe Coﬁrf recognized, “It is a well settled
equitable rule that anyone acting'in a fiduciary

relationship shall not be permitted to make use of that
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relationship to benefit his own personal interests.

“It is a doctrine repeatedly announced by the Courts
of this nation that Courts of Equity will scrutinize,
with the most zealous Vigilance,‘transactions between

\ parties occupying confidential relationships towards each
other and particulaply any transaction between parties by
which the dominant party secures any profit or advantage
at the expense of the person under his influence." -

The -- the analogy in that case would be that Mr.
Broom is the one thét had the checkbook; And he was the
oﬁe that made -- and he admits -- you khow,.again, these
are factual issues which have been developed.

But they’re also consistent with the pleadings that
ﬁe didh't have the authority to pay himself. He didh’t
have ——vwell, he admits that he never had the céhsent ko
pay himself. |

He admifs that, from 1998 ﬁntil‘two thousand and
five (2005), he drew no salary. And; so,-we -— we ——

"and, Your Honor, there is evidence that has come up,
~ since these pleading were filed five (5) years ago, where
we have found evidence that Mr. Broom was Writing checks

on the company account.

~

.And I'11 —- I’11 just tender this as a Court
exhibit.
MR. GILREATH: Your Honor, this -- this is a motion
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to dismiss. I -- I don’t think he ---he can’t be putting

in any exhibits here that deal with the facts.

T mean, we’re déaling with the pleadings. I -1 --
he’s getting —— he’s straying. And I’'ve let him stray
about as far as I can —-- can stand.

THE COURT: All right. Yoﬁ’re noted for the record,
Go ahead.

MR. PILLSBURY: That is a check that,}on the books/
Would'have'goné from -- as a loan repaymenf'tojthe
Plaintiff’s‘father.

And Qhaf we learned in discovery, by subpoenaing the'
records,: was that he #ctually endorsed that check>to
himself. His father never téuched it.

And, so, on the books, it éhows “loan repayment.”
But what we know is that he converﬁed this money
peréonally.

So, thére is —-- which is . the reason why I raise
this point,'Your Honor, is_kind of’twofold: One 1is
there’§<—— therefs —-=- you know, to the extent —-- if this
Court has aﬁy trepidation whatsoever that thé Thompson vs
Dixon theory is a novel theory or it hasn’t officially
been adopted, althodgﬁ.I think the Babb case—makes it
clear that if’s consistent with South Carolina law, Evans
vs the State of‘South Carolina, at 543 SE Second, 547,

states that basically anytime that you have ai—— a novel
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issue, it should never be resolved as a 12(b) (6).

And -- and the reason why I sub ——Asubmitted'that
information is those pléadings were filed in ‘'06. And
there has beenva substantial amount of information that
we'’ve learned éince then that go to the equities that the
Court is charged to oversee when there’s a'fiduéiary
relationship between the parties.

So, we‘clearly - within the pleadiﬁgs we're —-
we' re okéy bécause.it’s a direct action that’s-permitted
under Soﬁth'barolina law.. |

- Additipnally, this is not —- when you have two
shareholders, 'it’s not thg situation where you(would>have
your Rule 23 shareholder derivative suit.

And I —- Ivthink,that pretty much covers it. Thank
you.

THE COURT: Well, I thouéht he had to —-- they had
other grounds in their motion as well.

MR. fILLSBURY: I'm frying to ---

THE COURT: Failure to plead utility, time
barred —

MR. PILLSBURY: The failure to plead utility assumes

" that Rule 23 applies. And the -- and -- and the failure
to plead utility is kind of -- that's kind of an example
of —- you know, what -- what -- what they want is for us

to have sent notice to Quentin Broom that he stole money
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from the company .
| And -- and he was already on notice,.at'the time of
- the sale, when he séld the assets that we objected to it. .
'So, you know, that portion he had actual notice of. |

And -- and, so, you know,uclearly, wﬁen he’s paying
himself almost a million dollars in unauthorized salary,
that Sending him a note.saying thaﬁ was wrong would be
about a futile an effort as possible. |

THE COURT: Right. Bﬁt, does —- doés your argument
supporflboth of your Claims'oflrelief on behalf of Tfi—
Star and élso your —- your claim for relief on behélf of
the individual?

MR . PILLSBURY: The —ffIV—— I think technically the
way it wéuld work, Your Honor, is that the Hight
decision, where a —-- a shareholdef can sue directly,
would éover Mr. Andrews’ individual claims.’

And I think'the Thémpson vs. Dixon 'situation would-
cover to the-extent that they are deemed claims on behalf
of thé corporation. |

And_—— and there’-s also, you know, case law. And I
think_iF’s in the Lesensne'—— no. .What’s the name of it
that I keep getting wrong?

THE COURT: The Lesensne —

MR. PILLSBURY: The Lesensne, that a parfy should

never benefit from a breach of fiduciary duty.

Pamela Faucette, CVR - Home: 864-574-9534 Cell: 336-260-2864
245 |




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Quentin S. Broom, Jr. vs. Ten State Street, L.L.P., et al. Page 33

And, so, there’s a real issue out there about
whether or not, even though my client is a 50/50 owner of
the business, whether he should get any portion of the
recovery from himself.

éut -- so0, the basic issue is, Your Honor, I believe.
number one, under Hight, the direct claims that Mr.
"Andrews has as a shareholdefrare permissible. And
they’re also pled.

So, there’é —- there’s no question that they’re in
the complaint and it’s perﬁitted under Séuth Carolina
law. |

To the extent that there’'s a sharehdlder derivative
suit, or -- or that type of issue where the corporatibn
is recovering losses, then, that would be that Thompson
vs Dixon where -- %hat says it’s —-- those policy reasons
just don’t ‘apply heré.

THE COURT: Right. Wha£ abogt the statute of
limitations argument? |

"MR. PILLSBURY: I -- I think that related to if --
and I was trying to figure that one out, If that reiated
to whether or not the pleading had been filed, that may
be what that was for.

There’s clearly, at ——.at a minimum, avstatute of
‘limitations is a facfual issue. ., I mean, there’'s --

there’s nothing in the pleadings that would suggest, as a
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matter of law, thétAthe claim is out.

And -- and, for what it’s worth, Your Honor, this

“was filed in May of '06. And he could only —— that was
within six (6) months of him'convertiﬁg the assets over
our objection,.and withinla year and a half of his paying
himself the unéutho;ized salary.

So,vthere’s -—- I mean, there’s just no.way the
statute could have run at that point, evén a tWo—year
statute. |

THE COURT': Okay.

MR. GILREATH: Your Honor, can I respond just

- \briefly?
THE COURT: Is that it?" |
' MR. PILLSBURY: Yes. I —— 1 -- did I addresé the
issues — |

THE COURT: (Néds affirmatively.)

MR. PILLSBURY: Okay. Thank you.

"MR. GILREATH: Your Honér, several points ---

MR. HOWSER: Judge, I’'1ll just say my ciient is
caught in the middle between the fighting”between two of
them.. So, with that, I'1l sit down.

THE COURT: Okay. |

MR. GILREATH: I haven’t said anything about your
client yet‘and I'm not going to.

~ Your Honor, where —-- where Mr. Pillsbury is missing
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the boat here is that the —-- the legislature has very
clearly, in those two sections we cite - they’re in the
corporate code;,oﬁe of them is dash five hundred and the
other 1is four,-twenty—something. (Phonetic)

It salid those are causes of action that,belong to'
the corporation with respect to any action\ﬁhét an
officer takes or a director takes. |

And all the cases that he cited are minority
stockholder cases, oppréssion cases. And this is not
about an minority oppreséion case. |

These two péople —- one thiﬁg is clear in this case
that I don’t think anybody fakes issue with is these two
stockholders are worth fifty (50) billion Kphoneticd. 'So
—- s0, whatever happens here or whatevef,'yoﬁ knbw, went -
back to fhe corporation, Mr. Broom still gets half of it, -
and they get half of it. - |

So, I mean,. if you.look at Thompson vs Hight,
Thompson vs Hight, i’m very familiar with tﬁat case. My
f;iend John Freeman (phonetic) was_in it. .

Tt’s —- it’é -— it —-- it first séys, “Generally, an
action seeking a remedy of iaw‘for the corporation is a
dériéative one. |

“if, however, corporate management has caused a
paiticular loss to aﬁ individual, the liability is an

asset of the individual.” (Phonetic)
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But here this -- this —- that would be like if -- if

Qﬁentin had run out in a company truck or something and
ru; into Mr. Andtews, thén, he could sué him for tort.
Y So, whatever Quentin did as an officer or a’
director, there is no cause of action bétween officérs
against other foicers or.a,sharehoider against an
officer or.a shareholder against a director. The law is

:Very clear on that. y

There’é a case that rose here out of Spartanburg.

. And I’'m somewhat familiar with that. = I think somebody
‘talked to me about it; I'm glad I'didn’£ get'in it now.
Of coursé, we’re'in this éase again (phoﬁe?ic).

Thié ié the case of Clearwater T;uétvvs Buntibg,

- which is at 367, South Carolina, 340 (phéhefic). And
ithat involved a stockholder and a closed held corporation
involving Sbartan'—; the Spaftanburg television station
over.here.

| And the -- it says 1in one place, “Our decision to
impose a fiduciary duty on fellow,sharehqiders are
limited to situationé that invoive oppreésion of a
minbrity shareholder byga controlling shareholder.”
(Phonetic) And they cite the Lesensne case.
They go oh‘and they say, -“There is no. contention
that Bunting was a controlling,shareholder.” There is no

" contention here that Mr. Broom was a controlling
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-shareholder. o

The common —-- and, this, by the way, was a five (5)
—— a three-two decision where they clearly said
shareholders can’t sue other shareholders; “This action
has got to be brought on behalf of the corporation by a
derivative.action.”

And it says, “The Common Law fiduciary dufy‘first
recognized in 1913 owed to shareholder by corporate
officers aﬁd directors has been codified by Sections 33-
8-300 and -420."

There are no other Common Law causes oﬁ‘act;on.
That:——_thisqis a 19 —- fhis is a two thousand and six
(2006) Supreme Court case. |

| “The trial Court corfectly hela that Appellant’s'
breach of fiduciary duty ;laims aqainst Bunting must.be'
brought. within the's£atuté’s termqu

- So, it’s got to bé a derivative action. And this --
this is not a derivative action.

The Georgia case he cites, and that other case; both
of those iﬁvolve minority stockholders or oppression of
An minority stockholder.

There's no -- there’s been no action here brbught by
him and neither could one be brought because he’s not a

minority stockholder.

So, where he finds himself is, he’s got -- he’s got
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té gé baék[to what the legislature has coaified, those
two sections. The only actions ﬁhat can be brought are
'broughﬁ by the cofporation.

'And;“of course, you got to go through the demand
procedure and whatever the Court says he’s got to p@yAto
the corboration he would payrin. Ofdcourse, he can gét
the benefit of half of it beéause he’s é fifty percent
(50%) stbckholder. - |

And fhey —— they jusf caﬂnot -——
(Brief Paﬁée) |

Mﬁ,'GILREATH: Ana th;g - ﬁhis is a copy of the.
.Bunting case. And I'don’t have.a copy rightvoﬁ me, but‘ 
‘if>I could approach and hand that up:to.Your Honor.

(Document handed up to thé Court.)

MR!‘GILREATH: That’s the case out of Spartanburg
that I think clearly supportsfour\;— our pdsitioh;' And
-- and I think theré’s one thing that is clear and our
position is, the&'—— they havelnot complied with Rule 23.

And -- aﬁd it should be a'derivative claim. And
‘fhey haven’t complied with it, éo...

. And, even if Your Honor séid ~~ if they came back
and said, “Well, we want to amend’and make it a

rr

derivative claim,” it’s too late now. The statute has
already run on that.

‘SO —-- so, they would be time barred on that. So,
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-

the case ought to be dismissed on -- on —- on that —— on
those grounds.

This is not a minority stockholder fight. This --

this is two individual people. The case they —-- they
cited out of south -- down there at -- at Myrtle Beach,
they -- they did not adopt the Thomas exemption.

They said, “Assuming we should adopt the Thomas
eXception.”- However, that éase was still —- the --
Bradford Barr vs Rockwell (phonetic) case, I think that
—= i didn’'t see it until this mprning; but thét involved
I believe —-- they were still minbrity stockholders there
too, so...

(O%f—thejRecord Comments)

MR. GILREATH:‘ Thank you.

",(Brief Pause)

THE COURT: = All rigﬁé. . -

MR. PILLSBURY: Briefly, Your Honor —-——=

THE COURT: Okay.

MR. PILLSBURY: --- or have you heard enough?

THE COURT: No, sir.

MR. PILLSBURY: The —-- the focus 1s not whether or

‘not the stockholder —- what interest the stockholder has.
It’s not —— he -- he says that it is limited to minority\

shareholder situations.

The.rule applies when a stockholder has suffered a
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particular harm. That’s .the focus. And that’s the rule.
And -- and that’s where we are is .that, as opposedl

to Mr. Broom, we’ve suffered a particular ‘harm because he

- was paying himself and not paying.our debts or our loans.

And the —-- the case of Ward vs Griffin (phonetic),
which is 367, SE 27,703, again, it -- it just recggnizes

the Angier (phonetic) principle, “In corporations that a

-stockholder may individually sue corporate officers --

corporate difectors, dfficers, or other persons when he
has sustaiﬁed a loés separate and diétinct_from that of.
others stockholders generally:”
And that’s exactiy where we are.
(Brief Papse)
Mﬁ. PILLSBURY: I’'11 -- I’ve got a’cépy of tha£;
,‘(Document.handéd up to the Court.)
(Brief Pause)

THE COURT: Okay. Now, we have Defendant Hugh

~Andrews’ motion to compel or alternatively a motion to

strike..

And I Qould -= gentlemen, I —— I know that we
received some documents through email yesterday. Bé sure
thét you all have got those filed with the clerk of
court’s office. | |

(Off-the-Record Discussion)

MR. PILLSBURY: Okay. Your Honor,‘this is the Evans
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vs State case that I mentioned about resolving a
12kb)(6)issue.

(Document handed up to the Court.)

MR. PILLSBURY: I'm ready when you are, Your. Honor,
on our motion.

(Brief Pause)
THE COURT: All right.

MR. PILLSBURY: This case was filed in two thousand

and five (2005). And I had served interrogatories on_the
Plaintiff.
Interrogatory Number 5 is . -- asks for, “An itemized

statemenf of damages, exclusive of pain and suffering,
claimed to have been sustained by1you in_this action(7
the standard interrogatory from Rule 33.

| T doﬁ"t have the exact date that I served the
original interrogatory.- It may_be -- let me look and see
if I attached it.:

(Brief Pause)
MR. PiLLSBURY: It would have been served in two

thousand and six (2006).. On February 28 of two thousand
P .
and seven (2007), I received answers from the Plaintiff

that said, “The Plaintiff has suffered loss of income,

diminution of his interests in Akilah...” -- A-k-I-1-a-h,

-Limited -- “...loss of use of his~property, payment of

excessive attorneys’ fees and management fees, as well as
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other consequential and related damages.”

—

I depoSed Mr. Broom or Mr. Howser and I both deposed
- Mr. Broom in June of two tﬁousand and seven (2007). At
that time, he hadn’t articulated, with any specificity,
anyidamagesf Aﬁd we were coming up on th? two-year
anniversary of the lawsuit. |

Mr. Howser -- Mr. Knie, in the depoéition -— they
origiﬁally fdok-the position fhat welhad to ask all of
éur questions that day; he was only there for that day.

Whenlthey realized he had not ar£icglated_any
damages, they said that they would make him available for
a subsequénf depositidn on the issue of_damaéés.

;f filed a motion for summary judgement -——

KOff—fhe—Record Discussion)

MRZ PILﬂSBURY: Your Honor, I filéd a mofion for
summary judgement as a result oﬁ that deposition. And
this would have beén -~ and I'apolbgize for'ﬁot having
the date, Eut his deéoSition is in June of two théusand
and seven (2007) ;" “

In hisvdeposition, he said, “I’fe got the mis-
‘payment of manageﬁent fees and I;ve got this léss —- this
—= I’ﬁ - thereAare documents_that'say'l owﬁ twenty-five
'pgrcent X25%) ipsfead,of the fifty pegcent (50%}” that he
thought he had.

But there was no articulation with any specificity

- Pamela Faucetter, CVR - Home: 864-574-9534 Cell: 336-260-2864
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1 as to what dollar amount fhat meant.
2 In his deposition, he acknowledged that my client
3 | had loaned six hundred thousand doliars ($600,000) to the
4 offshore entities. |
5 So, whatever money was left over in the offshore
6 accounts, the first six hundred ($600,000) came to my
7 , client. And, then, they would split the #est. The
Q offshore achunts don’t have in excess of six ﬁundréd
9 thousand dollars ($600,000).
10 : The -- on November the 5% of two thousand and seven
11 (2007), Mr. Knie identified, for the first time, that his
12| - client beiieved he was owed thirty-nine thousand, ninety-
13' three dollars k$39,093)‘for overpayments of expessive
14 | attorneys’ fees and mapagemént fees. |
15 o 'Af that time, he -- that’s when the whole issue
16 : about ﬁhat‘A&A Entertainment came into play, when he was
17| éléiming that whatever damages are associated with AsA
18| - Entertaihmént, those will be damégeé that I will ciaim.
19 _And he didn’t have that informationh at that time,
20 so, he would not have known a number. I get that.
21 But I -- which gets us back to the first form of
22 that -- that item of damages, one that legally I don’t
| 23 think he can blaim, and that’s the subject of that
24 - outstanding order from Your Honor. |
25 | That’s in November of two thousand and seven (2007) .
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And, then, we-had a hearindg. over here on summary
judgément. And I believe I had sent a motion to alter or
amend. |

But there’s a Séptember 27t, two thousand and seven

(2007) —-- I mean -- I'm sorry, September 27", two.

thousand and ten (2010) letter frqm Mr. Knie that says —-

and —- and I’11 'provide this to the Court.
. But basically says that, "“...in addition to the Ag&A
Entertainment.:..” —-- which they believed at that time

they were entitled to recover four hundred and fifty

thousand dollars ($450,000) ——= he said,.quote, “These

: damages are real —- which will be .—- which should;be‘

.entitled to develop more fully at trial just-as he should

be ablé to develop the damages regarding his tax loss and
. T

other\damages-to which I alluded during the summary
judgement motionh”>

'So, this is éver a year ago. He’s identified
categories‘of damages that he wants to claim, but I’ve
never got a detailed‘response to that original
interrogafory in two thousand and six (2006) which said,
“What ﬁumber goes with what you're claiming?”

The mediation broke dowﬁ. And immediately, aftef
that mediatién, one of the first things I did, is i wrote

Mr. Knie and I said, “I need an itemized statement of

damages.” 'Because at the mediation, -for the first time,
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they identified numbers --——

MR. KNIE: Youg Honor, what takes place at a
mediation is strictly confidential and is not to be
discussed outside of mediation. And I would object to
Counsel goiﬁg into anything that took place in mediation.

« MR. PILLSBURY: Well, I —

.THE COURT: Generally I agree.

MR. PILLSBURY: Okay. I -—- my only point was firsf
time I get any number associated with an item of damagé.

THE COURT: All right.

MR. PILLSBURY:.:Ali right. I sent a lettér saying,
“I néedAto kndw this inforﬁation.” And no reépdnse.

He files his motion to dismiss. I'figure we' re
coming over here, I need to protect myself on this issue,
so, I filed my motion to compel or, in -- in the
alternative, to strike. | R

Last ﬁight; or at 4:20 yesterday, I got the ‘

supplemental claim for damageé that were originall

i

requested five (5) years ago.

The —- the damage request has the tﬁirty—nine
thousand dellars ($39,000). which I’ve known about; don’t
have .a problem with that. |

And I’'m not sure whether —-- Your Honor was cc’d on
somerf the email§.- I'm —- I'm not sure whether Your

Honor4got a copy of the supplemental answer or not?
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THE COURT: We —- yes, we got that.

MR. PILLSBURY: Okay: And do you have your copy

Jjhandy?

THE COURT: -(Nodé affirmatively?)

MR. PILLSBURY: Okay. Becauéell want to walk
through these sort of line item by line item.

The ;— the damages in Category B basically, as it
appears, the Plaintiff lookedyat -- realized that he had

‘02 and ‘04 tax returns for these entities and ran some

.calculations where he says he’s owed five hundred,

eighty-seven thouéand, two‘hundred and five dollars

($587,205)".
That is the first time -- now that we are three
- weeks away from trial -- that I have seen that number or‘

@

an éxplanation for it.
Now, there’s a whole legal issue a; to why that item |
goes away because the split that he talks about was never
approved by management or the membership interest was
never ——'you know, theré’s a whole different factﬁél

issue on why the twenty-five percent (25%) thing is a red

iherring.

But, for purposes of this motion, this is a new

number that I see three weeks before trial. Now, one or
two things:
Either I -- I don’t have time to do the homework
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1 that is required to respond to this in three weeks
2 claiming over a half million dollars when I’ve been
3 . asking for it for five years.
4 / | And, if the Court wants to give us more time; I'm
5 okay. But I cannot, over ﬁhe next two and a half, three
6 weeks, to do all of the discovery that I need to do to
7 . investigafe this new number at this juhcture.
8- Item Number C in —-- in that, two points there: One
9 - is this is all information based on Mr; Bropﬁ’s own
10 pefsonal tax returns from ‘03, \04, ‘05.
-~ ;1 So, obviously, he would have known abqut this in
12 ‘07. I mean, this is -- 1if he's claiming this item of
13 damage, this is something that should have been
14 ' articulated féur years ago. It’s not based on any new
15 ’ information.
16| ‘ Seébhdly — and I -- actually I shoqld‘say this
17 N | first bécause this is the —- you know, this is the one
18 , that matters. This item of damages is no longer'in this
19 \ lawsﬁit because it has nothing to do -- the only -- the
20 » sole claim that the Plaintiff has against the Defendants
21 at this juncture is civil conspiracy. |
And there’s absolutely ﬁothing"that Mf. Howser's
clients had anything to do with any write-off of my
client’s businéss. | | |
I mean, so, that item of damage, it doésnft apply to
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.civil conspiracy at all;‘ And -- and Your Honor has
‘basically kick out all of his other claims against us.

So, from a legal standpoint of where the case is,
and the claims remaining, Item C goes away. - From a
factual stahdpoint,-this‘stuff was clearly something that
he would have known when we deposed him in two thousand
and seven (2007) .

The witness that they’ﬁe identified that ran these

calculations I am going to depose on a completéLy

A

.different issue. But this, in essence, is expert

Vtestimonyg He’s not been identified as an”expert.

-And — and,;égain} you know, three weéks_before
trial.y I -- I'just don’t have time to go into a new item |
.'of damage that is -- is undoubtably expert testimony.

Again, if the'Couft'wants to coﬁtiﬁue the case,
allow -- I'm —- I’ﬁ okay, but I'm just saying I can’t dé
it in three weéks.

And, then, Item D is the —- that's that old issue
?ending with Your Honor -on the summary judgmeht‘that hé’sn
claiming damages for this A&A Entertainment, which I
think also goeé»aWay.

So/ in essence, fhe -— the damagé claim that I have,..
Item.A is somethipg that Qas disclosed in ‘07. I don't
have a problem with that..

B either T need more time or it’s got to go because
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it’s all based on old information that his client had.
And I think, if I may, Your Honor, his affidavit that he
generated...

(Brief Pause)

MR. PILLSBURY: In ~- in my packet, the affidavit is
kind of in the middle. TIt’s the affidavit of Quentin
Broom, Jr. And hé says that he reviewed the two thousand
and two (2002) Dominican Republic_ tax returns.

.And, as a result of -- “I waé‘looking for
documgﬁtation regafding their accounts. As a result of
reviewing those returns, I located acéounts payable
information. I’ve prepared summaries of those.”

So, basically what he’s submitted three weeks before
trial is information on an ‘02 tax return that I -- that
he’s had possession of I ——'I>assume since ‘02. |

And, so,; you know, Item A is okay. Item B either I
need more time or —-- or it’'s ;— it’s got to go. Item C,
is not part of the conspiracy claim number one.

And number two, the same issue. ‘This is the first
time it's beén‘articulated. It’'s all based on its own
tax returns, you know, since ‘03, ‘04, ‘05.

And, then, Item D would go, pending Your Honor’s
issuance of the Ag&A Entertainment matter. Thank you.

MR. KNIE: May it pleése the Court?

MR. HOWSER: Your Honor, may I be —- be heard?
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THE COURT: Uh-huh (affirmativef. You can follow
up - DO'yéu ——.-are you going to jqin him or are you going
to them in -—-

MR. HOWSER: I'm joining him on this issue. Mr.
Knie called me yesterday and said wéuld - wogld I agree
that the res —-- responses to Mr. Knie’s interrogatory
could'serve as a supplement to my answers, which I have
no problem with:

. But I;mliﬁ the same mode with fegafd to ItemAB,
getting that information yesterday and here we are
twenty-seven (27) days from tfial.' And it’s just

possible to —- to -- to respond”to that in-this period of

time.
< THE CQURT: Okay. All right. Yes, sir?
MR. KNIE: -First, Your'Hpnor? the documents that I
uéed, in preparation of £his supplemental response,'aré
- are“documents that have been availaﬁle to and —-= ana
to all of the parties almost sincg tﬁis.litigatioh began.
So, to the extent that they.claiﬁ a surprise,  that

~

surprise has got to be tempered by the fact that-they‘got
the'doéuments. s

- Their clieﬁts are aware of the numbers in .the
documents and that there really is no surprise that,kfor

" instance, receivables exist. It's always existed;

they’ve had the documents.

!
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But to back up, Your Honor, after the deposition of
Mr. Broom, in which he attempted to articulaterhis_
damages, didn’t do a particulérly good job during the
depositiog, I wrote several letters when Counsel asked me
to —- to mofe specifically articulate his damages.

And there was the Névember 5th letter that Mr.
Pillsbury referred to where I gavé him.the thirty-nine
tﬁousand dollar ($39,000) figﬁre;

And I also expressed'thét‘we had learned abéut>the
A&A Entertainmen? involvemept only recently and that was
something that we were going to héve‘to develop.

Wellﬂ'wheﬂ - when I say that~we learned about it
and we’re going to have to develop it, after that Mr.
Andrews puts Tri-Star into involuntary bankruptcy. And’
this case was stayéd for. about a year aﬁd‘a half;‘éo, I
couidn’t do anything.

Then, we come back énd I'wént>to take three or four
depositions to develop damages. Those depdsitions
inéiuded two éPAS, Travis Owens, who 1s a manager of --

~for -- for Mr. Broom, his —-- his secretary and in-house

aCcouﬁtant, Claudia Humphries, and a férmer parfner of

his.. ) S ?
And, to say I was Stonewalled;'llhad to fight for
about a year and a half to-——-to be allowed to take those

depositions. And not only was I Stonewalled, but, then,
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they had a lawyer show up from Columbia because the CPAs
héd their own counsel saying thét I -- that thése wefe
privileged and confidential matfers and that we weren’t
entitled to them.

Ultimately, Your'HPnQr ruled that we were entitled.
And we finally took those depositions.

Now, that’s just to give £he Court an overall
history of the struggle that we’ve had. But they have "

always known our theories the damages.

[

In additionxto the léttér of November, if I may,
Your Honor, in December of .two thousand and sevéﬁ (2007),
I wrote a letter to:—— to Both Mr. Howser éﬁd Mr.
Pillsbﬁry in'which I attémpted'to furtherlarticulate the
damages.

And I -- if I may, four Honor, I'"11 hand up a copy
of that letter ---

(Document handed up to the .Court.)
MR. KNIE: --- in which pretty much everything that

—-- that I provided to them yestérday I have (phonetic).

Now, Iuwon’t bore. the Coﬁrt Qitﬁ'all the —- the:—— the
complidations-and internal problems that -- that I’ve had
in -- in securing the numbers that I have proVided to
them. |

But they always knew that numbers were coming. And

1

they basically could look to the same documents and, on
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their own, figure ouﬁ what they are.

Now, when I used the number, for instance, in
Category C, claiming that because of an assiénment of a
receivable that Ten State Street was involved in, Your
Honor —- and there’s actually a letter that I'don’t have
with me today where one of the members even refers to
that assignment taking place.

Mr. Bréom suffered a tax consequencé of a hundred
and fiffy—three thousand, six huﬁdred and ten dollars
($153,610). They’ﬁe always had his. tax returns frém
those years.i |

They've understood ourAposition. They take the
position that, in fact; that’s not a taxable event. So,

the amount isn’t-even significant to them because they’re

going to come into court and argue that —-- that, that's
wrong; their -- their CPA is going to testify otherwise.
So —-- but we havé‘provided thém with the amount now.

And we’ve given them back up as to each tax yéar when it
would have impacted Mr. Broom.

Secondly, we've provided them with the figures that

there are assets in Callum (phonetic) that total $2.9

million dollars and that my client is entitled to --
would be entitled to a significant portion of those

assets.

And he has been divested of twenty-five percent
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(25%) of that company by the actions of Mr. And —-- Mr. .
Andrews in instructing Ten State Street to -- to alter

the .original documents- which provided my client " with a

: fifty percent (50%) interest.

They.concede Item Number 1-and have had that figure
for'—— for several years. ‘

.As to Item:D, Your Honor, with respect to A&A
Entertainment,.a spreadsheetqwas created and was —- was

provided to opposing counsel a year, a year and a half

ago; I -= I.don't know how long, which basically.ga?e

.them the numbers.

They could make the computation,themselves showing

‘what the income to A&A Entertainment was for each

calendar vyear.
I’ve actually referred to it in the summary judgment
motion. And there is —- there should be a large three-

*

ring notebook that the Court has. And the last exhibit
in that notebook is that spreadsheet on' A&A

Entertainment. : .

So, I -- I think that —-- that in claiming surprise

they maybe didn’t have the exact numbers, but they

‘understood the theories.

And they had the underlying documents from which
they could have obtained the numbers or made the

calculations themselves. " And, if they didn’t have them
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before, Your Honor, they certainly have them now.

So, we ——- we would argue, Your Honor; that we have
complied. We have supplemented our answer and that the
motion should be denied.

MR. PILLéBURY: If Your honor will turn to Exhibit 5
of their supplémental responses."

THE COURT: 1Is that towards the back?

| MR. PILLSBﬁRY: ~Yes, Your Honor. Mine are not
tabbed. |

THE COURT: Mine aren’t either.

MR. PILLSBURY: There’s.——Aif‘I‘may approach..

(Indicating)

MR. PiLLSBURY: " There’s like a little tab here.

It’'s an e-mail. There, that’s it (indicating).

Okay. The gentleﬁan that sent it,.that did'the
calculations, was the agcountant for Mr. Broom personally
for ‘06, ‘07, ‘08, and '09.

I.had —-- he’s not been identified as an expert. He
.actually has not even been identified as a witness by the
Plaintiff.

But Mr. Knie and I have agreed that I was goiné to
take his deposition based on Mr. Broom reporting that one
point eight ($1.8) million dollars of income from the
Dominican RepubliC'singe the yeaf two thousand and six

(2006). So, to say that we were on notice of a general
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category would be true, but that's not sufficient.

Ana, ydu know; I —- and -- and, again, if -- if Your
Honor wants to give us fime - you know, because right‘
now I’ve got to go get with a CPA to see what they will
agree-—— you know, whether ?hé calculations are right} I
mean, the wholé thing that you have to do in discovery.

And my point is there’s no -- what he talked about
with A&A Entertainment is absolutely true.

- There was a lot of timé spent trying to get that
iﬁformation; don’t disagree with that one iota; which is

why all this stuff that pertains to A&A Entertainment,

the reasoﬁ why that’s off the table isn’t because of

“timing: - o - , -

The reason that's off the table is the legal issue.

The -- the -- the two issues where I have the timing are
this item and -- and the one Item B that, you know, I
either need more time or I -- I -- I just don't have time

in three weeks after sixvyears to get this.

And it absolﬁtely was not based on new information.
This was based on his own tax returnS'that.théy —-— you
know, that-hefs had since ‘03, 04, and ‘OSL.
(Brief'Pause). | | |
THE COURT: All right.
(Sqmeone:sneezes)

' MR. PILLSBURY: . Bless you.
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(Brief Pause)

THE COURT: All right. I have a gquestion. Is there
an outstanding motion of Plaintiffs to amend the
complaint that was filed in February of two thousand, ten
(2010) 7

MR. KNIE: Yes, sir.

THE COURT: All right.

MR. KNIE: And that.amendment, Your Honor; solely
ﬁelates-to the AsA damages, simbiy-adding them to the
complaint. |

(Brief fause)

MR. KNIE: I would add I think the Court had
deferred hearing that a couple of times simply because
there had been no ruling on the motion to alter or amend.

So, I guess‘that’s why I think it’s still pending.

. THE COURT: All rightl Do you want to —- I woqld
like to go ahead and receivée the arguments on that.

MR. PILLSBURY: Your'ﬁénor, if it helps,'otﬁer than

the A&A Entertainment, which is the pending matter, if

‘the motion is granted =--

THE COURT: .If the —--

MR. PILLSBURY: If the motidn to amend is granted, I
-- I won’t let that get in the way of an Octobér. I -1
don't need the thirty .(30) days to resébnd.

I've had notice of the complaint. I can do the -=
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you know, the -- the answer. It would essentially be a
mirror of the answer that was filed 'in ‘06.
| So, cleaning up that technicality won’t delay the. —-
the trial. i.—— I think the -- the ultimate issue is
whetherlor not the amendment is necessary in light of the

A&A Entertainment claim.

That -- 1f -- if that helps, Your Honor.
THE COURT: I think that does.
MR. PILLSBURY: Does that -- I didn’t mean to speak

out of -turn. But I just thought I’d shbftcutlhis -—-

THE COURT: So, debéﬁding oﬁ the.rulihg on thé
motion to alter or aménd, if it goes Defense’s way, then,
.We don’t need the amended'complaint;‘

If it goes’Plaintiff’é way, theﬁ, the Defense is
okay with the amended answer — |

| MR. PILLSBURY: RightL

THE COURT: --- as -- as he is suggesting in his --

by-thé one'that«he’s filed? Did I hear‘that -= didrllsay
. that correctly? | |

MR. HOWSER: Bﬁt that’s just f—'jﬁst to his clients
’I gﬁess. As to my cliehts, Judge, 1if —{ if the amendmént
ié allowed, i can anticipéte some motions coming witﬂ'>
ﬁegard to that particular claim.

THE COURT:A Okay. All right. Okay. Let’s do this

then: Before we address that, I want to go back.
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Any othef motions that you all know that are outstanding?

MR. PILLSBURY: I can’t think of any, Your Honor.

MR. KNIE: There -- in reviewing the'file‘—; and beg
thé Court’s induléence; I need some water.

(Brief Pause)‘

MR. KNIE: In reviewing the -—- theAfile, I found a
motioh for partial summary judgment where —-- by —-- by the
Plaintiff in which the Plaintiff argues that the claim of
Mr. AndreWs for a large receivable and/or a note is ——Ais
=~ 1is tiﬁéAbarred-beéaUSe it -- it is a —-= ahreceivable
or note that existed éince about 2000 or'maybe even 1999.

And there had been no attempt’to collect it and he

only asserted it as part of the counterclaim in -- iﬁ the
third-party -action, buf he attempt -- has attemptea to
bring it.

That’s ~- the Court asked and -- and tﬁat is
outstaﬁainé; T ~- we ~- we can ceftainly raise that
later .in another -- in.another format ét trial if this

case actually gets tried.
MR. PILLSBURY: I would just —- he’s probably right
on the motion. It sounds vaguely familiar. I'm just not

ready to argue it today.

If you want to —— I —-- I would ask the Court, if you
want to hear the motion, that we just reconvene. I don't
need tén~(lO) days, but I would need a —- you know, a few
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days to sort of figure out what the motion was and what

information there was and if I need affidavits and things

like that.
MR. KNIE: I -- I think we can defer and raise it in
another manner. I —-- I just -- the Court asked and I

jﬁst\didn’t want to ignore the fact that it existed.

MR. PILLSBURY: All right.

THE COURT: All right. Lét's go back to the -= if
you would, to the motion to alter or amend. ﬁefreéh my
memory on -the corporate structure.

'MR. PILLSBURY: Mr. Gilreath gave me grief about not
bringing-a projectof today. But'——-and ——‘and I'11 beh
. glad~té prdvide the Péweréoinﬁ és'a —; as a visual aid to
" the Court.

But, let me -- the ——~essentiélly, Your.Honor, they -
'weré 50/50 shareholders of Tri—Star. Let me -~ and they
were members of Akilah, that A—k—i~l—a—h entity. Akilah

~was the sole éhareholder of.Callum (phonetic).

Callum, LLC was the entity that was listed as a
fifty—oné percent (51%) owner on A&ANEntertainmentAin ‘03
and ‘04. Those réturns weré.—~ there were no payments
made; thére were. no énything.

Those returns were amended in -*05 and early ‘06 to'
reflect Drew’s Diétributing (phonetic) . That —— from ‘05

on, it was aiways Drew’s Distributing as a fifty-one
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percent (51%) owner.

So, the —-- the schematic goes that they own Akilah,
are fifty/fifty percent (50/50%) owners. Akilah is the
sole shareholder of Callum.

Callum was the entity that was listed here. And -
yeah, Callum was the one listed~on'the retufn.

And -- and to refresh Your Honor'’s memofy, the —-- the
argument was, if Callum.suffered damages because of being
listed on a tax retgrn,'number one, Callum is the éole
entity that has the.right to claim that loss.

Two is that,‘that woula - whatever'recovery was made
would go up'to‘Akilah before there was any transfer of
interest to him individually.

So, he’s two steps away — two steps‘removed from
being able to claim any damages. But the primary issue
was he didn’t have'a.legal right td do it unaer the .
agreements that he signed. Does that help? -

THE COURT: Yes, sir.

MR . PILLSBﬁRY: And T -- if it L if it will help,
I'11 email You; Honor that —-- 1it’s the same PowerPoint
that I’ve shown that sorf of walks throﬁgh what -- Where
the parties were -- you know, where they were set up and

what interest they held.
Will that -- is that permissible? I mean, if it -- I

don’t want to —-- you’ve gotten so much information I
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“hesitate to give you more. |
If you think it’1l be helpful, I"11 be'glad to
provide‘it. I just doﬁ}t —— I mean, I'm a liftle leery at
this juncture of putting more stuff out there for you.
So, if -- if the Court will find it helpful, 1711 be
glad to provide it. | |
MR. KNIE: Ma? it please the Court? I -- I wasn’'t
prepared on —-- on this one this morniﬂg. I'11l do my best.
Your Honor, I'm having a little trouble with my voice
" right now.

’-

But, the underlyihg basis 1s that Mr. Broom and Mr. -
Andrews each héd fifty percént kSO%)-éwnérship"of Callﬁm~
by virtue of'their ownership of Akilah. -

'And legal‘malpracticé:was committed wﬁen Ten State
- Street altered —- excuse me ——_when Ten Sfété-Street
created A&A Enterfainment, a South Carolina‘Corporation[
for Mr. Andrews and did not tell Mr.lBroém.thét they were
going to make Callum a - fifty-one percent (51%) Shareholder
of A&A Entertainment: :

And the purpose for doiﬁg so, at the-time Mr. Andfews
waéAbeing sued by a company called IET (phonetic) on a -
supplemental proceedigg and he was trying to hide his
assets ;— énd this was;aﬁ asset that wés>very valuable £Q
him and that’s why he tried to hide it in Callum.

So, what we have is we have a South Carolina law firm
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and a South Carolina Defendant committing malpractice and.
a conspiracy‘inside the statevof South Carolina.
Everything that took place took pla;e‘in Sogth Carolina. .

As a result, my client claims that he was damaged
becégse, after they put all of this into Callum, they
déprivea him of the profits of A&A, as ié reflected on the
spreadsheet.

.So -- so, clearly, on a jurisdictional issue, this
Court has jurisdiction over these South Carolinians and
events wﬁich took placé_tptally within this state.

" That”s —- that’s .about as far as I can~take 1it, Your

.Honor, without my notes . and memo.

I got a very specific on-point memorandum that’’s very
short that -- that I’'11 be ha@py to —- to -- to send to
Counsel and to the Court that p?obably bette; articulates
what I Jjust tried to say if I'may.

’THﬁ'COUﬁT: Well, I beliéve we'’ve alfeady received
all the arguments-on .it.

ﬁR. KNIE: Okay.

THE COURT: 'okay.

MR. HOWSER: And -- and I -- if I may add, Your
Honor,,that, if the A&A material is added to the amended
complaint, then, I’m'going to have motiéns related to that
for the very reason that we dispute and do not think that

the record supports what Mr. Knie has -- has asserted.
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And we think that there is no genuine issue of

~material fact as to those allegations, which will have to

be addressed by the Courf.

(Brief Pauéé)

THE COURT: All right. Can —— can we faké a break
for about thirty (30) minﬁtes and reqonvene?

'MR. PILLSBURY: Yes, that’s fine.

THE COURT:' Okay.

MR. KNIEQ Does —- does the Couit need paper copies
of either thé -- the memorandum on the motion that I -- I
emailed to thevCoﬁrt:yeste;day or of tHe supplemental
responses?

,i didﬁ}t kﬁéw if the Court‘had printéd those out or
nét. I’11 be happy to hand up paper ---

THE COURT: lI got paper copies. We printed most of
the —- most of. the things, but there might be somefhing
that we did nof. ‘i‘ |

MR. KNIE: Jqst out of an abundance of caution, I --

(Doc;ments handed up to the Couft.)

MR. KNIE: I’m‘handiﬁg to .the Court the memorandum of

'law and the motion to dismiss and the supplemental answer

to Mr. Andrews’ first set of interrogatories.
(Whereupon, Court’s Exhibit Number 1 was marked for
identification and admitted into evidence.)

(Whereupon, the proceeding concluded at 11:30 a.m.)
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(No further arguments were put on the reéord after
the recess was taken. Counsel met with the Court in

chambers.) ‘ ’ )
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.on the plate first. Are you ready?

THE COURT: Alright, we -- this is the matter of Broom

vs. Ten State Street. Got two matters on the docket, we only

have two houfs worth of time. This -- these matters are
scheduled for a total of three hours; are ya'll gonna be able
to do 'em in two hpurs?

MR. PILLSBURY: "Yes, Your Honor;

THE COURT: Okay;

MR. GILREATH: Think s0.

THE COURT: Alright, T believe that we have Mr. Pillsbury
. o ‘ \\

MR. PILLSBURY: Ygs, Your Honor. I think there are two
motidns that defendant Andrews has, one is a mbtioﬁ to amend

and the other is a, is the motion to reconsider and and

Mr. Nichols will handle the motion to reconsider. I'11l I'll

just address the motion to émend.

THE . COURT: "Alrxight.

MR. PILLSBURY: Is that what Your Honor has?

THE COURT:" Thbse are the two that I have, yes.

MR. PILLSBURY: Okay, um, -—---

THE COURT;_ So and ---

MR. PILLSBURY: -—- and oﬁ the motion to‘amend,‘um} -

MR. CILREATH: Your Your Honor, our, I I don't wanna
interrupt hié argument, but bﬁt our pdsition would be that }f.
the other motion is disposed of he's got no right to f;le a
motion to{amend so T meén;AI ——Awe we would suggest that maybe

2
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they oughta be heard and, I mean, I guess you gotta hear 'em

" both anywayi I I'll leave that up to Your Honor butvf——-'

THE COURT: Well let's start with the motion to
reconsider just in the event that Mr. Nichols is more verbosed
in whaﬁ I think that he is then we can only get one in.

MR.VGILREATH: Alright.

MR. NICHOLS: Thank you, ‘Judge, John Nichols here with

‘Mr. Pillsbury. We've filed a memorandum and I'm just

basically I'm gonna be very brief in fact upoh the memorandum.
Our position is that it's it's multi-layered and I I've I've

received today- the response that plaintiff filed and and it

looks like what's been argued long and iong except for maybe

an additional argument abéut’how the.part of the corporatidns
that ha$~somehow supplanted the cogmon law and I'11 addfess.
fhat separateiy but what what we woﬁld contend, Yogr Hgﬁdr, is
first that we have set up claims that are séparate apért from
the corporatién for,purposes of whether.wé have to’b;ing a .
derivative claim or whether we can.bring an ipdividual claim

and then if failing that argument we would contend that the

'Courtﬂshould adopt the ALI exception to the derivative ‘the.

fequiremént that a pérty bring a deiivative claim we have a
close corporation and you can't get any closer than what's in
this case where there are two, basically two -shareholders in a

small corporation and what the effect would have if you -- if

- Mr. Andrews is not allowed to bring a direct claim, he'd have

3
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, .
to bring a demand upon Mr. Broom which would obviously be

denied in this case wheré Mr. Broom is the plaintiff suing Mr.
Andrews, he, Andrews can't represent, you know, he that there
wouldlbe a cl -- a fear that he‘wouldn‘t be able to represent-
the other shareholder as well, the other shareholder_here as
well who is again the other party in the, in the lawsuit;
nuﬁber three, Andrews will derive no benefit by pursuing
purely derivative claims, you know, because Broom the wf -=
the wrbngdoer would share in any, in any judgment so it -- the
A -- we think that the ALI rulé makes sense. I realize that
the courts in South Carolina have looked at this issue but I
disagree with the plaintiff's chafacterization of those
opinions, there'has not been a straight up rejec}ion of the
ALI exception. .'I think I think the best that can be said
about those decisions is they've looked at the  Johnson case,
they've looked at .the Thomas case and what they've said is in

those particular cases even if South Carolina were going to

follow that rule, the -- thbSe particular cases didn't didn't

‘meet the test because there was not a lack of all of the

elements under, uh, for purposes of bringing a a deri&étive
claims so really that's as verbose as I intend to go unless
you have any specific questions, Judge. -

One thing I do wanna say is we do take exception, an
exception to the written order ﬁhat was I think signed‘én your
behalf and filed in this case which appears to go beyond what

4
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your bench instructions were which it looked to to us like in
your bench instructions you were preserving part of the cégé
but‘just gfanting the motion to dismiss as to some of. it you-
felt_like that based on your re?iew of the @leadings what was
in front of you that it was premature to dismiss some of the
claims théf Mr. Andrews brought individually so you, so you
were not dismissing that but this order that wés filed
dismisses the eﬁtire case.andAso we would ask thét you

reconsider that, that there's a .case I think it's called

‘Dutton vs. Pelican Builders which says that where a court's

order is more exbansive than what was apparent in the, in the
instrdctiQns that we're required to raise that by Rule 59
motién o:vaé wéive the issue so we're raising that and;;
finally; there are some céses, again I received this right
before I headed outta the door in Columbia, but tﬁere are some
cases that hold that unless the Supreme Court ana,I'I ran 'em
off butiapparently I didn't pick 'em up outta the tray, Judge,

but unless the legislature expressly states in the statute

that it is an -- it -- there's an intent abrogate common law

that the éguft will will consider that legis -- that
legislation has pagsed with the common law in mind, um,. I do
know that the name on one of the case is Nuckles,
N-U-C-K-L-E-S, it's from I think the 1920s, it's been cited
favorably mdre recently by the Supreme Court buf the, but the
éourt ru ;—.has ruled fhat the common law does not, I mean, a

5
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s -- the enactment of the statute doesnFt abrogéte the common
léw unless it's clearly expressed by the legislature that
that's its intent so I I would take issue with plaintiff's
characterization that that the adoption of the Corporation,
Business Corporations Act eliminated the plaintiff's common
law claim.

THE COURT: And the Nuckles case is referenced only ---,

-MR; NICHOLS: It ——-

"THE COURT: ~-- 1is it in your brief?

MR..NICHOLS: -—— 1t 1is not5 Judge, bécauSe,I saw that
when I saw the memorandum in opposition that was filed és I

/

was walkin' out tHe door. . I may be able to obtain the cite to

it off my iPad if I can, if I can get to that but, uh, ---

{(Whereupon, a discussion was held éff the record. )

THE CCURT: Alright, well you can look for .it.

MR. NICHOLS: Yes, sir.

THE COURT: bo you.want or that coﬁcludés your argument
on thatvso you can be lookin' for.that while he's falks?'

MR. NICHOLS: Yesﬁfsir.

THE COURT: Okay.

MR. GILREATH: Judge,'just just briefly, we handed up a

brief that got all of our contentions so I'm not gonna

regurgitate more than just a couple a points, one is in your

Form 4 order was dated October the 7th you said, "If, however,

Andrews shows that Broom engaged in wrongful conduct to cause

6
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a particular loss that is individual to Andrews, liability of
such wrongful conduct is an asset of Andrews. This type of
vidua -- individual claim is not subject to the Rule 23

requirements. and will not be dismissed on that basis. In

- reviewing the pleadings, this court has read them in the light

most favorable to Andrews and so and in so doing cannot
determine with certainty whether or not such claims exist,"
and when you go back and look at the- claims that that are in

his complaint he's stuck with those claims and the biggest

problem he's got is they didn't sue Tri—Star. He didn't sue

: Tri%Star‘and he's trying, ahd if you gd through some of 'em,.

I'm not gonna go through all'of 'em but I think Paragraph 23
of of hlS thlrd party complalnt he he, well” he says defendant
Andrews has standlng to bring his claim individually on behalf

! - 4

of third-party plaintiff for losses and damages sustained to
both by the malfeasance and nonfeasance of the plaintiff in

his dealings with and on behalf of Tri—Star and then, and then

the next paragraph or Paragraph 25 1t says defendant Andrews

‘ loaned Tri- Star $130,000 and didn' t get paid. That's clearly

’a,claim that Andrews has that, I mean, the corporation would

- have or he would have against the corporation, excuse me.

-Then he talks about some pot of gold which are in the same

thing, then Paragraph 27 he loaned 'em $3,626,000 and hadn't
been paid, yet he's wantin' to bring a derivative-claim
against our client. He's claiming they sold some of the

i
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business stuff that.was improper, that's a claim the
corporation would have so gées back to what, you know, we said
when we brought this thing up the first time, what Your Honor
said in your Form 4 order and what is in the final order you
said is fhese these are claims that belong that he's got
against the corpération and that he cannot sue, that he he
can't sue Mr. Broom derivatively so so I think in short that's'
that's our position, Your Honor. And I don't know whether I
pointed it out but you said in the Form 4 order you said the
plaintiff has full liberty to fully address this motion to

dismiss in the formal ordet‘and is not limited to the verbiage

expressed in the Form 4 order, wanna '-- might oughta point

._that out.

.MB. NICHOLS: And, Judge, I}m lookin for that but I I~
would say thét my response to that is that this‘goés beyond
just verbiage in the Form 4 order. 'I"think you were sayiﬁg
that this is my fuling, please»put this ruling in an order buf
put in whatever words you—want EUt what the order that
ultimately got filed expaﬁded<that. JNow I reaiize”that until
an order is reduced in writing ahd delivered to the clerk for
filingithe judge can can chaﬂge'his mind but we'ré’here today
because if it was your intent to change your mind, we wanna be
heard that, you know, and:we would go back to the arguments
that were made before that you you had instructed us that some
of these claims require additional additional dévelopmeﬁt and
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when you ruled that, it's my understanding that discovery came

to a stop, there was other discovery that would have needed . to

be d -- have done so I -- if if if it's your view that dis --

dismissing the entire case is simply,uyou know, semantics or

going beyond the the verblage and and meets that 1nstructlon,

well that s certainly your prerogatlve, Judde, but 1t,1t was

our‘readino that you weren't,dismissino the_entire case and in'|
Athatfregard if the case is, if you agree_with~us.if the case
‘is goingito continue then it—would be our oosition that,it
»would make more. sense not- to dlsmlss the clalms based on a,a
"rullng that South Carollna would not follow thevexceptloh but *
frather to go ahead and let let the. trlal of all theclaimsdbe'

V‘done and lf there s a verdlct then to deal w1th that—at

'dlrected verdict so that or JNOV,so that‘we'can take it all upd_l

at one‘time, we won't rlsk two trlals whlch is what Wlll
happenzif the appellate courts~agree~with us and we‘prevail
today that you dldn t intend to dlsmlss the whole case SO as a

matter of jud1c1al economy it would make sense not. to dlsmlss_

o the whole case but ‘to allow us to proceed .and - try to develop

thlS novel issue whlch Judge, I mean, none of‘the‘cases that

are c1ted 1t said that South Carollna would not recognlze that

exceptlon, what they ve . sald is we just ;don't flnd it in- each .

of these cases and there is no South Carolina case that has

rejected.the ALI rule.

MR. NICHOLS: I'm loo ---
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'THE COURT: Alright.

MR. NICHOLS: --- I I'm looking for the Nuckles case,
Judge, and I've --- |

THE "COURT: Qkay.

MR. NiCHQLs; —-- 3ust about got it.

THE COURT: ‘Sometimes we héve bad wireleés in the
courtroom:

MR. NICHOLS: I'm I'm usin' my hotvspot and I'm'nét
findin' it, Judge. 'Judge, the the more recénf case that I was

referencing 'is a case ‘called Callen,vthat's_C—A¥L;L+E—N, V.

Callen and it is a, it's a Supreme Court case from 2005, 365

" Soyth Carolina 618 and 620 southeast second 59, and what the

,Court saithhere it had to do, it it's4actually a a, it}s

actually'a domestic case but that issue came up and f?m tryin'

to find the cité to Nuckles. Apparently that's not it. I

épologizeT Judge, and again, I I recognizé this order as I -was

wa ---I-'meéan, this-issue as I was walkin' out the door reading

]

that memo on my way up here but if if‘I can'find it before we

 gef outta here I"ll get it to ya, Judge.

THE COURT: Okay. S

MR. NICHOLS: Thank you.

.THE COURT: Alright.’ Let mé ask a questidnvand maybe
since yoﬁ'ré,;eiativelyunew to the case compéfedlto the other
three lawyers, other foﬁrilawyers in the courtrooﬁ, maybe you
can enlighten me a.little bit. I realize fhat.the verbiage

10
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used in the finél order did seem to be more expansive than
what I had originally put in the Form 4 but I went ahead and.
signed the order.anyway because~t5is has been a caée that has
been long on the Court's docket énd the, I think in my career
I have just one other file that is more‘voluminous than this
one, and the claims that are being made ﬁhat have been pursued
by your client are factually based upon, and this is a very
general description, of layer upon layer of different

corporate entities and I came to the conclusion that I would

go ahead and sign the order as it was~pfesented to me even

though it was a little bit more expansive than Whaf I had
written in the Form 4 because I wanted your client tofknow you
tell mé then where where are ﬁﬁoSe independent claims, wﬁere
are those claims that you are seeking that would not fall
within Rule 23, not that this is just one of those situations

where if you apply a special rule and say well lets take . a

:look>if it's just a closely held corporation, where are these

‘individﬁals claims that that are not .touched upon by this, by

the corporate structures that both of these clients benefited
from in theirvpursuitrof business activities because I would
like to bring this ﬁatter.to a resolution as éxpeditiously as
and and and as efficiently as possible.

MR. NICHOLS: I I uqderstand, Judge, and and I am vef?
new to'this case and I but I do realize it's got some agé; in
fact, it had been as I-understand the folks have been rockin'

! 11
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along through discovery for almost five years before this

~point was even brought to Court's attention and so the parties

were basically there there was no claim for f;ve years of

litigating this case that the case oughta be dismissed 'cause
it shoﬁlda been a derivative case and it was a, 1t was a so?t
of a late in the day conversion on the eve of ‘trial that this
issueiwas even brought up but of course the Court chose to to

address it and since it, since it involved standing. I I

would say that under, you know, the Dove vs. Gold Kist case

wh -- in.which the Supreme Court described those'things that

amount to subject matter jurisdiction tbis would not be a
;ubjéct matter jurisdiction issue so whether it was fairly
raiéed or whether the parties had acquiesced that these claims
were alive and active and and on on the way to trial up until
the eve of trial is is something I think the Court oughﬁa-
think about but —;~
’ TﬁE COURT: And Court usualiy does not actmunfilAthe

Court is asked to act either. |

MR..NICHOLS: Well-behaved children is how Judge Sanders
describes it. | |

THE COURT: I I've been, I think I I -- on -- in some
appellaté decision somewhere I was not expressly implicitly
repfimanded because I acted,upon something on my own that I
saw in a case that the lawyers didn't see and they degided
that they‘would reverse me for that.

. 12
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MR. NICHOLS: And I would say, Judge, that I've heen told
on humerouS‘occasi0hs that I T don't know.how to read the law
as well so, um, um,Aj——‘ |

THE.CouRT: Alright, well tell'you what, let's let's go,
to the motion --- |

MR. NICHOLS: Alright.

THE COURT: --- to amend. Now my underetanding is this

is Broom'S‘desire to amend the com ~- cross-complaint that

“they have filed, is that correct?

MR. PILLSBURY: It's Andrews, yes, Your Honor.
THE C@URT" AhdreWS, I'm sorry.
- MR. PILLSBURY ~That that's fine,. Your Honor. Yes, -

ba51cally, the the ngt of it was this: that the origihal

'amended answer was flled in June of 2006 and in just llke what'

“Mr. NlChOlS sald both partles proceeded through dlscovery

under the assumptlon that rt was go;ng‘to.trial on all of thet
issues includrhg the matters regardino'the misapproprration or
or the,misuse:of the assets by the.plaintiff and then'when'
this motroh to'dismiss wae raieed On4the>eje of=trial,‘the

motioh to dismiss is baSed on a\étrict, that it“s baSed‘

*squarely on the pleadlhgs and and so the motlon to amend or

1t S actually plalntlff s second motion to amend was a desrgn
to 1ncorporate ‘all -of. the facts that had been learned through
the course of. dlscovery SO that it in the event that there was
an aopeal that was filed, the the factual information about

13
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Broom was a-12(B)(6),

what the plaintiff did in this case in converting the assets
to his name personally were in the pleadings and I I didn't,
you know, it was based strictly on in 2006 we didn't know that

the plaintiff had been making somewhere between 700 and

- $900,000 of income from the Dominican, that information just

wasn't known and and so and and clearly the only basis for
that income would have been the assets of the corporation

which we allege he converted and-and so the pufpose of the

~motion is simply to bring the factual allegations of the

complaint current to infprmgtipﬁ tpét was iearned from
discovery SO that in the eyeﬁt that the;e.wéuld be an appeal*
the‘appellafe court WOuid be iooking'at the iﬁfprmatién that
was known.to the parties becéusé it's a %2(8)(6) mét;on aﬁa
it'svnot a summary judgment motioﬁ.'Q

THE COURT: - Because fhe motion tHat Had been filed by
not alsuﬁmary judément mofion, theréfpre

you want to amend your'complaint.

MR.'PILLSBURY: The, vyes, amend -the answer and

.counterclaims ---

“THE COURT; Anéwer and'countérclaims;

MR. PILLSBURY: Right, to bring in the factual
ailegafidns about how he had,cpnverted‘the assets, 5e made
substantial méney from the Dominican and fhat he, you know,ﬁ
bought the millioﬁ, multi—million'doliar hbuse in Florida and,
yeah,'and and then we also learn whefe he was running checks

14
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throﬁgh the company,baying himself exorbitant salaries without
an? approval and so-there Qas, there was just a, there was a
plethora of informationAthat we learned about thé abuse of the
corporate assets by the plaintiff and if the appéllate court
is going to hear it as a 121(B) (6) motion, we wanteq thel
pleadings to reflect the ‘information that we knew and and the
the amended complaint does not change'any of the allegations,
it doesn't change any of the parties, it just makes théﬁ
factual informationlabout tHe plaintiff's misconduct more
contemporéry with the, you know,'it.it it's a.résult of the

métion‘to dismiss:beihg'filed five years after the original

,pleédings were filed and there cannot be any conceivable

( .

prejudice to the party:because it's the information that was

frqm the discovery.

THE COURT: Okay.

MR. KNIE: May it please the Court. I went to the;
trouble to highlight the changes that were made to the, to fhe
answer and counterciaim when by Way of the amendmentiin the
supplemenfal and if I may, Your Honor;fthere are, there:are

some twenty plus .paragraphs that were supplemented or amended

in only in the counterclaim, the answer pretty much reads

exactly as it did and so to the the allegations were

supplement but the point of all this is, Your Honor, -that -
these allegations were: supplemented after the judge's formal

order; 1in bther words, the the the motion to amend the

15
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counterclaim basically is what it '‘is was made after the
judge's order and there is no céﬁntgrclaim right now, you
dismissed the counterclaims, so they are asking to be
permitted fo amend something that does not ‘exist. Now they
won't -- will not be prohibited.before‘the appellate courts if
that's Qhere this is headed from making‘the arguments that are
contained within this proposed amended and Suppleménted
counterclaim because it will have been filed and ruled on by
the Court.  If the Court'jdst says,‘I'm gonna deny it at this
time becéuse thefé is no couﬁterglaim before tﬁe Court, it's
still a matter of record attached to the motion, willtstill'be
tﬁeif proposed amendment aﬁd it'will travel its way up to the
appellate courts just just like everything else will on the

record so we believe that for the simple reason that there are

no counterclaims which exist right now you can't amend

"something that doesn't exist.

THE COURT: Unléss I, unless I grant their ﬁotion‘to
amend in --- |

MR.. KNIE: Yes.

THE COURT: --- a substantive way that keeps the
counterclaim alive.

MR. KNIE: Correct, Your Honor, yes.

THE COURT: Okay.

MR. NICHOLS: JAnd and, Judge, I was just misspelling the
name of it, it's N-U-C-K-O-L-L-S 'v. Great Atlantic‘& Pacific

16
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Tea Company, 192 South Carolina 156, 5 southeast second 862,
it's a 1939 case. Justice Moore cited it in a recent dissent
that Justice Toal joined him on actually dealing with Title

33, Chapter 8 but what justice, uh, what tbét case says it it

is presumed that the legislature intended to abrogate or it is

-not presumed that the legislature intended to abrogate or

modify a rule‘of thercommon.law by the enagtment of the
statute on the same subject, that it is rather to be presumed
that no change in thé éommon law was intended uniess the
langﬁage employed clearly indicates such an inteﬁtipn. So,if

you-'find wi -- in the language émployed,a clear indication

.that the legislature intended to abrogate the common law, what

the Supreme Court's telling us is there is no such
presumption.
THE COURT:. Thank you. Alright. Alright, best thing I

can tell va'll is I'll take a look at it. I've got the e-mail

 brief of théABroom and I've got the brief by Andrews, I've got

your reference to Nuckolls. Did you say you had other casés
you wanna ---

"MR. NICHOLS: That the other case I was fhinking of was
Justice Moore's dissent in his recentl;aée was hearkenéd’back
to that. I will tell tell‘you that I argged é case called
Sulton vs. National Health Corp., this this was an issue at
orél argument but at when the opinion finally’came‘out it it
it disappeared. For some reason the Supreme Court even though

~
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I lost thét decision they chose not to address, they sent it
back to a new trial, they chose not to address the defendant's
very specific argument that if had to do with whether when we
adopted-the consortium statute there was ‘an alteration of the-
éommon.law rule regarding but the Supreme Couft didn't, chose
not to, not to address it but I will tell:you that that that
issue 1is alive or that the ru -- tgat principle of léw is
alive and well in South Carolina.

THE COURT: Okay. Airight, well I'11 take a look at it.
I had -- this is not on a trial docket, right?

MR. GILREATH: No.

THE COURT: Okay. Oka;, some reading for the hoiidays.

MR. PILLSBUR?: Thank you; Your Honorl

MR. NICHOLS: Thank'you,‘Judge.

MR. PILLSBURY: And, Your Honor, if there is something,
because I did not seeithe brief until right before having to
come over here, 1f it does raise an issue, may we supply some

some supple -- some response? I I mean, .it, obviously it

won't be extensive but it it was something that had been sort

of'dumped on us af the last minute and I would just like a an
opportunity to meaningfully go through it_and and it it may be
that we -- there is nothing buf I, I meaﬁ, if Your Honor just
gives us till F;iday.
| THE COURT: Friday it 1is. !

MR. PILLSBURY: Okay, thank you.

18
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