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(The within matter came before the Court on January
30, 2012)
(The roll call and qualification of the entire jury
pénel was done by the Court)
| THE COURT: This is ‘the case of the State of South
Carolina vsrsus Jimmy Lee Duncan. Mr. Duncan is charged
under Indictment 2011 GS 15 689 with the offénse of failing
to register as a sex offender.
Solicitor, I'm going to let you call the case.
SOLICITOR: This is 2011 GS 15 689, the State of South
Carolina versus Jimmy Duncan, indicted by the Cplleton
County Grand Jury for failure to regisfér as a sex offender.
It is indicted as a second offense, Your Honor. |
If i céﬁld'approach? (Indictment presented ﬁo:the
Court) | |
‘He is here with his attorney, J. D. Bryan;
THE COURT: All right, Mr.‘Bryaﬁ, you represent Mr..
Duncan? |
MR. BRYAN: i do, Your Honor.
“IHE COURT: For a second offense, the perialty is. a
one year jail sentence (portion not'audible) under 23 33 47D
two. You have indicated-that Mr. Duncan wishes to have his
case heard as a bench trial and not by a jury.
Have you discussed with Mr. Duncan his right to a jury

trial?
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MR. BRYAN: Yes, sir.

~THE COURT: Mr. Duncan, you've heard the question that
I've asked.

DEFENDANT: Yes, sir.

THE COURT: You have indicated that you do not want a

jury trial?

DEFENDANT: VYes, sir.

"THE COURT: I want the decision to be in your hands.

I want it to be your decision.

Do you understand that you have the right to a jury
trial? | | | |

DEFENDANT; Yes, iir;

THE COUR?: ‘Of course, anyone can élways waive their
right, and if you do so and if you have a bench trial it
will be the same-as a jgry tria; as far.as the State's
burden of proof beyond a reasonableAdoﬁbt.f

The Jgage would sit as both thé Judge and Jury, and
we'won't have jury folké sitting and listening to the tes-
timony and making>the decision. It would be encumbent on
the Court té listen to all the evidence and determine whe-
ther or not you are éuilty or not guilty, and then, obvi-
ously, if not guilty you.would be free to gb.

of course; it would be the Court's decision, and you
understand that?

DEFENDANT: . Yes, sir.
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THE COURT: Now, this decision to waive your right to
a jury trial, is that a decision you made, Mr. Duncan?

DEFENDANT: Well, in a sense. I feel like I'm kind
of like pressured into doing it. I'm confused when it
comés down to the matter of law because-the last time I
came here‘for a jury trial and I argued expo factor matter
— wﬁatevér I.do or whétever I did was eigﬁteen months and
three months for contraband.

i When I come back, I'm supposed to be a free man but I
filed a PCR and in the PCR I explained that the Department
of- Corrections came up with this new law in 2006; that any-
body that got that right .there, that type of chafge, and
they got me on two years. |

. Let me back up. I'm getting a little confused.

THE COURT: You're not talking about this charge. You
are talking about another charge you had?

DEFENDANT: What I'm saying is I got a charge in 2000
and I did my time. Then they came up with this law, this
Act; for superviséd release and conditional discharge for
a sex offender.

With that requirement,~it states that you have to reg—' 
ister, and Judge Buckner took me out of that program before
when I came back in 2008.°

THE COURT: Stop right there. What is the underlying

charge that you had?
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SOLICITOR: Criminal sexual conduct, first degree,

with_a minor less than eleven.

THE COURT: Under that conviction, that law has been
rquiring registration for years. I mean, for years, always,
is ﬁy understanding.

DEFENbANT: 'So I'm not understanding what this commun-
ity supervision.' I'm‘under community supefvision for two
years. ' o

;‘THEﬂCOURT:  pDid he.éxplain to you the community super-

vision? =

- DEFENDANT: - When I came up the last time, I was told

to register. I did. Judge Buckner explained. that wasn't
part of'thé requirement in 2000. The requirement,was that I
graduate fréﬁ'high school, get'ﬁy hiéh scﬁool‘diploma;‘and'
seek counseling.‘ I,did'all that. |

Okay, in 2003 I went to the jury ongburglary, third
degree, Okéy? I was sentenced. I did my sentence for"
that. Seventy days -- I came back and the two year thing
the Department of'Corrections had going on in 2006 -- now,
I supposed to be a free man then. Okay?

I filed a law suit contesting my constitutional rights
because expo factor, Jernigan versus State{ expo factor.

THE COURT: I think you are crossing things up.

The requirement undexr ---to register.as a sex bffender

—-- that requirement -- that is a lifetime requirement. It
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has nothing to do with any subsequent charges you might
have.gotten. It has nothing to do with any community sup-
ervision you might-be serving.

If none of that had happened, you would still have to
register; The bottom line is that it is a lifetime regquired
registratién situation.

.So if noﬁe of thaﬁ other stuff happenea, you would have
to reéister.

DEFENDANT:- Yes, sir,

THE COURT: You would still have to register. It does
not cﬁange that. |

DEFENDANT: But it was never ordered by the Judge. It
was never ordered, the registration.

'SOLICITOR: Your Honor, if I may, I think that we're
getting a little off track here. |

THE COURT: "I've got to confirm whether or.not he is

knowingly wéiving his right to a jury trial, and that is

‘what I'm trying to do right now. ,

Mr. Duncan, f'll hear from you however we end up doing
it about all this, but the bottom line 'is what I'm trying
to determine now is whether or not you want a jury trial or
a bench trial.

It has 'to be your decision. In other words, Mr.

Bryan can give you his'opinion. He can give you his ad-

vice. That's what lawyers do, they give advice, but the
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decision has to be yours. You don't have to agree with it
or you can agree with it, but it's got to be your decision.
DEFENDANT: I don't have no problem with registériné,
but- I have a problem with Your Honor;
/ THE. COURT: Excuse me.
'DEFENDANT: I didn't mean to do that. It's the two
years and the,six months that .
THE COURT: That's not before this Court, fhat‘has
nothing to do with what you'ré charged with here.

-DEFENDANT:‘;Yes, sir, and according to the documents I
siéﬁed in his office he can confirm ;—-that's whgre I Vio—
lated in 2008, and that's where I violated here today.

THE‘COURT: Let me ask you thié. This is what i'm‘try—
ing to get'at.‘ Do you want a jury trialer do you wan£ a
bench trial, because we're getting into the facts of the
case, and we'll do that regardless of whether it'sla jufy
or bench trial? |

This isn't a trial right now. You're goiﬂg to gef
one, but what I'm>trying to figure out right now -- I've
got the jury outside there, if you want a jury trial,.which
every person is entitled to.

I'll bring them in and we'll get-startéd. If you do
not want a jury trial but you want a bench trial, you can
certainly make that request. If the State consents, we

can‘do it as a bench trial.
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There are a lot of ways to look at that and it's got

to be your .decision, Mr. Duncan. It's a constitutional right

that you have, so even though you have a lawyer who is a
good lawyer he can give you his advice, but the decision -has
to be ydurs.

DEFENDANT: .I'm going to take the bench trial. I'm
goiné to'take_the bench trial. B

N

THE COURT: Has anyone forced you to make that decié—
ion?

DEFENDANT: Ain't nobody forced me. I Jjust want to --
I don't want to take no trial. I jﬁst.want to bring this
matter and see if we can.resolve this matter. It's this
law that I'm concerned about, this two year thing. ‘That's
the only thing. |

I don't care nothing about registering. - You -want me
to register, I'll regisfef.

C1e's just that two year thing. I don't even know it's
relevant. I don't know. I'm not contesting the register-
ing thing. I'm not contesting that..

My righté are being violated.

THE COURT: Let me ask you this, and, again, as far as
-~ because you are charged on this case with failing to
register, you have options here.

You can plead guilty to that if you choose. If you

wanted-to plead guilty, you can plead guilty to that, and
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you can still contest the constitutionality of something
else. The constitutionélity of that is not an issﬁe in
this trial anyway.’

So you don't give up your rights to argue the consti-

‘tutionality of the other matter. It's a separate matter.

Or yoﬁ can have a trial on this charge, and that is
where I am, just trYing to get that resolvea.

Do you geed a few minutes‘tO“talk to Mr. Bryan?

Why don't we do'this? Mr. Bryan, you and Mr. Duncan
step back and you all can sit down.. Explain what I'ﬁ try-
ing to figure out here, and, again, for my purposeskI am

merely trying to figure out the jury trial issue énd the -

“issue regarding this.

I méy be wrong beqause I don't know everythinéiright
now, but- it will either‘end'up being a plea or a trial.
Either one way or the other, but I think one of the con-
cerns you have, Mr. Duncan -- YOu'teil me if I'm wrong, Mr.
Duncan,nabout the concerns -- one of the concefns you have
with a plea is yoﬁ don't want to'give up your rights re-—
garding contesting that other matter.

If you can let that go right now . ;

DEFENDANT: I ain't got no problem of doing what is
required, if that's what you all want me to do. |

THE'COURT: That is another matter.

MR. BRYAN: Let me go talk to him briefly.

10
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THE COURT: In the meantime, I'm éoing to bring the
jury panel in.

(Jury panel brought inte Courtroom and excused for
the balance of the day)

(Other matters taken up by the Court until this case

. was ‘resumed)

THE COURT: All right, we're back on the record with
Mr. Duncan and Mr. Bryan. »

Mr. Bryan, have you discussed with Mr. Duncan the
issues we spoke about earliér?~

MR. BRYAN: Yes, sir.
'THE COURT: So we are simply dealing with the failure
to register? -

MR. BRYAN: Yes, sir.

THE COURT: And infthat.case I need to know whether
you want a bench ﬁrial or a jury trial.

‘ DEFENDANT; .I'11l take a bench'tfial. Like I said,
you knbw, I'm not really contesting the fact of whether or
not

THE COURT: You are not contestiﬁg whether or not you
failed to register? You admit your failure to register?

DEFENDANT: Under circumstances that tﬁe reason why I
didn't do -- that's what I'mAsaying and I'm telling the
truth -Z the reason why I didn't do it is because of the

simple fact when I got out they had me up on a 2000 Act

11 .

11
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which T Qasn't supposed to come under that Section.

- THE COURT: Let me tell you what it sounds like, and
correct me if i'm wrong. In 2000 you received this convic-—
tion that required régistration.

| DEFENDANT: Different Section.

THE CbURT: I undérstand, but one of the things £hat
was reqﬁiied was .that fou register, and you register every
year?

DEFENDANT: .Yeah.

THE COURT: Then you caught this other charge, and you

DEFENDANT: I did, and it involved this community su-
pervision stuff. I ain't .never got the second . .
THE COURT: The other charge was burglary in the third
. . - L N v - . .

degree. I understand that is another charge. I didn't
. : Ve .

mean it was another charge like the first one. You just

caught another charge, and on that‘othér charge it involved
a (inaudiﬁle). _ |

.DEFENDANT: No, sir. What it was, I got seven years
and Judge Buckner revoked my probation, so I got probation
-- five years.,‘Five years probation.

Okay. No, I registered. Right?‘-Ih 2063, okay, I went
to trial on a burgléry third and I got convicted. Judge
Buckner revoked five years of a fifteen year sentence and

gave me -- told me to do that counseling and that's it. Right.
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Now, I'm still under the 2000 sanction. While I was
in prison they came up with the 2006 Act which has greater
sanctions, GPS monitoring, and all this kind of crazy stuff.

Now, the confines undér that Act, it said I had t§ re-
gisfer, and the penalty for that was a year if you didn't
do it a second time.

So f refused the first time and I asked Mr. Beach who

" was representing me at the time is this a fix for the one

in 2000, and to my understanding he said, yeah, but come to

_find out it wasn't.

He said he was goiﬁg to correct it because it wasn't a
part of my sentence, and one time he represented‘me before
Buckner and Buckner said that McGuire versus State is highly
unconstitutional.

So I reached this conclusion, and'Beach can tesfify
about it. He~repreéented me,

THE COURT: I'm going to stop .you. Obviously, this
case needs to tried. It needs to be tried, and YOU have a
right to try it iﬁ front of a jury or in front of a Judge.

-So the only issue I want to deal with right now is . .

 DEFENDANT: I'm going before you. That's what I will
do, go before you.

THE COURT: I want to just make the record clear that
you understand that you could have a jury trial if you

wanted one?

13
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DEFENDANT: Oh, vyes, sir! I ain't trying to

wastg nobody's time. | |

THE COURT: 'Yop're not WASting anybody's time. You
are absolutely -- you have the constitutional right to have
a tfial ceftainly, whether it be a bench trial or a jury
trial.

So‘ypu are not wasting anybody's time;

So what we're going to do ié;we're going to set-ﬁhis
for.a bench trial. |

Now,_in light of other issueg I just dealt with I've
got a jufy coming back‘in.theAﬁorning in a.. forgery case,
and so we will set thié oﬁé for. the eﬁa of the forgery
case.

:(The Court took up other ma;ters. This case was re-
suﬁed onlJahuary 31, 2012.)

TRANSCRIPTION NOTE: The Bench Trial cannot be tran-

scribed as it does not appear on disc. .

14:
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CERTIFICATE
- I, HARRIET P. BENNETT, Official Court Reporter for
South Carollna Court Administration, do hereby certlfy

that the foregoing Transcript was prepared to the best of

my ablllty from the records of Deborah Everett, having

been heard in the Court of General Sessions for Colleton

-.County on January 30, 2012. This was a motion for a

"bench trial.

The Bench Trial was not centained oﬂ the disc fur-
‘nishea for Januar? 31, 2012, and cannot be transcribed.

FURTHER, I certify that I am neither'of kiﬂ.nor coun-
-sel-to any party to this:matter, nor do I have aﬁy
inte;est in the éame. &

April 3, 2013
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STATE OF SOUTH CAROLINA IN THE C¥ r OF GENERAL SESSIONS

COUNTY OF (olleron s INDICTMENT/CASE#:

STATE o VS. S 0 Gs- 1S - O72b
Jimmy Duncan ) awe 53071141

AKA: ; Date of Offense: _ 825 |00

Race: S T0) ) S.C. que § : b-3-655(1)

stOf?-: LAEP—: I8 ) . CDRCode#: _0/ 3/ 8 15

DL#: E g :  SENTENCE

SID#: ) K PLEA DTRIAL

In disposition of the said indictment comes now the Defendant who was [ CONVICTED OF or & PLEADS

TO: CRIMIVAL SEXUAL CONDUer W] MiNoR |3$T DEGREE

in violationof § ___{( =4~ (,55(1) ofthe S.C. Code of Laws, bearing CDR Code #_O/ 3 /8 /5 .
[J NON-VIOLENT . [ VIOLENT O SERIOUS & MOST SERIOUS [ 17-25-45

The chargeis: [ As Indlcted, O Lesser Included Offense, D Defendant Waives Presentment to Grand.d
The plea is: OWithout Negotiations or Reco?ndanon, [0 Negotiated Sentence, 3 Recommendation :

ATTEST: éfz 22
Solicito

WHEREFokE, the Defendant is commi

] “State Department of Corrections, [] County Detention Center,
for adeterminate termof /5 r [Junder the Youthful Offender Act not to exceed years

and/or to pay a fine of $ ; provided thaf upon the service of ____ days/months/years and/?ayment
of §_. ; plus costs and assessments as applicable®; the balance is suspended with probation for
and subject to South Carolina Department of Probatlon, Parole and Pardon Semces standard conditions of

probation, which are incorporated by reference

[d The Defendant is to be given credit for days/months jail time. ,
[J CONCURRENT or [ CONSECUTIVE to sentence on: .
‘SPECIAL CONDITIONS:
O i a
g tﬁ?SHTUT;ON . Hear:l,us g);y 2‘;6:, Ordered days/hours Public Service Employment
Payment Terms: . ‘ObtanGED ___ _
Dset by SCDPPPS ) Attend Voc Rehab. or JOb Corps
May serve W/E beginning
—CERTIFIED TRUE-COPIES-OF RECORDS Subst Abuse C .
Recmment: ubstance Abuse Counseling
El;g E.E!. P C M ' Random Drug/Alcohol Testing
OF COURT, CP $ Fine may be pd. in equal, consecutive weekly/monthly
SOUTH CXROUINA
§ 13.#333“ s 10050 .. $ pmts.of §________ beginning
§ 14-1-211 - SUrcharge............oooomeererreeeene. $ /00, $ paid to Public Defender Fund.
(Exceptions: See'§ 14-1-211) Other; :
§ 56-5-2995 (DUT)..co.eorvveerereerrereesssereeen $ _L‘-—_:_-éé&ia ;
T County (3%8)...ccerinurirenree e seneereseesasaeaees $ 3 00 XU /3 z
TOTAL.......ooocomererermsmsssmsssnsssegosssenssssssanns $ ZZZ OO Mo Frod¥ 4

PRESIDING JUDGE "‘_)\ Via

Clerk of Court/Depyty Clerk ‘ ' Judge Code: Q/ /2. -
Court Reporter: f%i é ! C C ; !Z! e Sentence Date: m

iVhite - Clerk
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JF GENERAL SESSIONS

STATE PF SOUTH CAROLINA
COUN - Colle)on

STAT INDICTMENT/CASE#: Zad8 -GS- /5~ 0320

awg. T 7755
Date of Offense: .3/ 3/2008

VS.
Jimay Doncan, R

AXA: : )
Race: A Sex: Ar Age: 27 ) SC.Code§: 23 -g3~0472(A)
ooe: [N s> [N EEEEE O corceer  o.c |
Address: )
City, State, Zip: LR LT ERB o ) SENTENCE SHEET
DL# SiD# )
in disposition of the said indictment comes now the Defendant who was [J CONVICTED OF or E&PLEADS
70! Lhgisres /&
JSEy O RLGSSTRY V/OLLTIoN, FAl & ot RE 70
in violation o; "’: SPESEE. code of Laws, bearing COR Code # 24606 .
: [1§17-25-45

kd NON VIOLENT [JVIOLENT [J SERIOUS (O MOST SERIOUS (] Mandatory GPS
(CSC w/minor 1* or Lewd Act)

{(defendant initia

The plea is: [] Without Negatiations or Recommendation, [] Negotiated Sentence, 3§

ATTES .
e LQW 90 55

Solicitor ’ Defendant - @C/ Attorney for Defendant scB
WHEREFORE, the Defendant is committed the DState Department of Corrections, ounty Detention Center,
years . '

for a determinate term of 7 0 memhs/yeen or [] under the Youthful Offender Act not to exceed
. and/ortopayafineof § ; provided that upon the service of days/months/years ?"d./O'. payment

_of$ : plus costs and assessments as applicable*; the balance is éuspended with probation for
o South Carolina Department of Probation, Parole and Pardon Services standard conditions of probation, which are incorporated by

t
. Wcunnsm or [JCONSECUTIVEtosentenceon: 200 O &5 /¢ 00724
he Defendant is to be given credit for tlme served pursuant to S. C Code §24-13-40 to be calculated and applied by the State

Department of Corrections.
[J The Defendant is to be placed on Centra‘ Registry of Child Ahuse and Neglect pursuant to S.C. Code §17-25 135

SPECIAL CONDITIONS:

The charge is: .As lndicted O Lesser Included Offense, [J Defendant Waives Presentment to GranghJury.
mengdtion by t St .

months/years and subject

[J RESTITUTION: [] Deferred [J Det. Waives Hearing O Ordered PTUP
Total: ¢ plus 20% fee: '$ ; days/hours Public Service Employment
CERTIFIED TRUE COPIES OF RECORDS _ ) '
Payment Terms: .. a ‘ Obtain GED N ’
[J set by SCDPPPS co L Attend Voc. Rehab. or Job Corp
CLERK OF coumﬁ‘em CAROLINA . May serve W/E beginning
Recipient: COLLETON COU - nce Ab nseli
ecipie oATE: | 1~ BAD. 30! & , Substance Abuse Counseling []
*Fine: B ‘ Random Drug/Alcohol Testing [J
§14-1-206 (Assessments 107.5%) $ Fine may be pd. in équal, consecutive weekly/monthly
§14-1-211(A)(1) (Conv. Surcharge) $100 $ [poO.o0 pmts. of $ Beginning
§14-1-211(A)2) (DUI Surcharge) $100 § $ paid to Public Defender Fund
§56-5-2995 (DUI Assessment) $12° $ Cthaer:
§35.13 (Public Def/Prob) $500 $ )
§73.3, 1B TP (Law Enforce. Funding) 326 § JAS.00
§33.7, 1B TP (Drug Court Surcharge) $100 § - :
§50-21-114(BUI Breath Test Fee) $50 3% )
§56-5-2942(J) (Vehicle Assessment) $40/ea $ ‘ E] Appointed PD or appointed other counsel, §35.13 TP
3% to County (if paid in instaliments)  ~ $ 3. %o Requires $500 be paid to Clerk duripgrprobation.
§90.11 TP (SCCJA Surcharge) $5 § 5,00 )
TOTAL $ /33.%
. Presiding Judge ‘—Zg(
< Judge Code: 0 -} I A

Clerk of Cou
Court Repotter. G ) £ 9.9, PR Sentence Date: ' 1Y)
o -~ / '3

SCCA/217 (07/2008)



Persons sentenced to probatl 4 ew residents of the state who must be super lsed by the:Department of
Probation, Parole and Pardon Services must register with the Shenff's Office in their county of residence within

one (1) business day of sentencing or movmg to the State.

A person requrred to regrster under this program shall be requnred to register bn-annually or quarterly for lrfe
depending upon his/her classrﬁcatlon pursuant to Title | of the Federal Adam Walsh Child Protection and Safety-
Act of 2006'(Pub. L. 109-248), the Sex Offender. Reglstratron and Notification Act (SORNA).. "Br-annuallY’ means
each year during the month on his birthday and again during the sixth month following his birth month.

A persaon détermined by a court to be a sexual!y vnolent predator is requrred to verify reglstratlon and be
_photographed every ninety (90) days by the Sheriff's Office in the county in which-he resides unless heis
commltted to the custody of the State, whereby verification is held in abeyance until his release. ’

A person required to register under this program who changes his address within the same county must send

written notice of a chan% e of address to the Sheriff within three (3) business days
i r

A persori who changes his permanent or femporary address into another co
_with thé Sheriff in the.new count{ and send written notice of the change of a £-new county
-and the previous county ‘within:three (3) business days of establishing a hev 0 changes.

e person

-his address to a new state must send written notice of a change of address t

‘last registered within three (3) business days of establishing a new residence.
“means the location of the person’s home or-other place where the person hab
. person lives-or resides for a period of ten- {10) or more consecutive days. “Ha

-locations at whrch the person lrves wrth some regulanty . _

A person requured to reglster under thrs program who moves to South Carohna from another State establlshes
residence, acquires-real property, becomes employed, or begins attending, enrolls at, volunteers at, interns at, or
begins carrying on a vocationt at any public or private school within a ‘County’in this State fmust reg|ster in each
county where the residence, property, employment, or the private or public school.is- located within three 3)
business days of acquiring the property; beginning employment, or attending, enrolling at, volunteering at,

' rnternlng at, or carrying on a vocation at the school. - .

A person required to register under this program and who is employed by, attends, is enrolled at, volunteers at,
interns at, or carries on a vocation at any public or private school must provide written notice to the Sheriff thhm
three (3) business days of each change in-attendance, enroliment, volunteer status, intern status, employment or

| vocational status-at any public or private school in this State.

A person required to reglster under this article is prohlbrted from living in campus student housing at a pubhc
rnstxtutlon of higher Jearning supported in whole or in part by the State: :

“residence”
‘where the

Failure to reglster or prowde notification as required, or knowmgly and wrllfully giving false-information when
registering, is punishable by imprisonment for:
4] not more than 366 days and/or a fine of not more than $1,000, for a first offense;
-(2) a mandatory period of 366 days, no part of which shall be suspended or probation granted, for a

second offense; or
: »(3) - amandatory penod of 5 years imprisonment, 3 years of which shall not be suspended nor

probatron granted for a third or subsequent offense.

I, (Print Offender's Name) => r m?_bd /lCa 4 =  understand that |f|was

convicted of any sex offense listed in Sec tfon 23-3-430 of the Code of'Laws of South Carolina, | must ]
abide by the registry’ conditions set forth in Title 23, Chapter 3, Article 7 and descnbed above I have
1 received notice of these requlrements both orally and in’ wntmg , } ,

- Onginal - Offender File ____Cogy - Offender. o

Form 1015 (Template) Revision 4: Revision Date - June 2011 Page 2 of 2



- South Carolina Depa

Bnt of Probation, Parole an don Services

Notice of Sex Offender Registry (NOSOR)

19

;1 6-3-615 Sexual Battery of a Spouse - . 16-15-342 Criminal solicitation of a minor if the purpose or Intent of the
sl . .

Pursuant to Sections 23-3-400 through -555 of the Code of Laws of South Carolina, any‘per's':on fesiding in' this

State* who has been convicted of, adjudicated delinquent for, or pled guilty or nolo contendere to an offense
described below** must register as a sex offender with the Sheriff's Office in gach county where he resides, owns
real property, is employed, or attends, is enrolled at, volunteers at, interns at, or carries on a vocation at any public

_or private school, including, but not fimited to, a secondary school, adult education school, college or university,

and any vocatlonal technical, or occupational school.*™* The offenses set out below or similar offenses from other
jurisdictions require registration as indicated.

soficitation.or. attempted solicitation was to: (a) persuade,

. induce, entice, or coerce the person sollcited to engage or
participate in sexual activity as defined in Section '16-15-
375(5); or (b) perform a sexual activity in the presence of the

16-3-652 _ Criminal Sexual Conduct 1% Degree
16-3-653  Criminal Sexual Conduct 2™ Degree
16-3-854 Criminal Sexual Conduct 3" Degree
16-3-655(A) Criminal Sexual Conductwith Minors 1% Degree .

18-3-655(8) Criminal Sexual Conductwlth Mlnors 2™ Degree (victim 11- ' person solicited (Section 16-15-342)
) 14y 16-15-345 Disseminating Obscene Material to Any Person Under the Age
16-3-655(C) Criminal Sexual Con with Mlnors 2" Degree (victim 14- of 18 Years
16 and defendant is-in poslﬂon of authority or is ‘older than 16-15-355 Additional Penalty for Disseminating Obscene Material to any
the vrchrn)""" ) Minor 12 Years of Age or Younger
- . - . - 16-15-365° Exposure of private parts In a lewd and lascivious manner
16-3-656 Crirhinal Sexual Condua: Ass{aults‘ with Intent to Commit’ (Misdemeanor)*
16-3-658 Criminal Sexual Cenduct when the Victim is a Spouse 16-15-385 Dissemination of Obscene Materials to Minors is Unlawful
16-3-810 Engaging a Child for Sexual Performance 16-15-387 Employing Person Under 18 to Appear in a Public Placein a
16-3-820 Producing, Directing, or Promotlng Sexual Performance by a State of Sexually Explicit Nudity
* Child 16-15-395 Sexual Exploitation of a Minor 1% Degree
16-3-910 * . - 'Kidnapping of a person 18 years of age or older, unless the 16-15-405 Sexual Exploitation of a Miner 2* Degree
court finds it did not include &-criminal sexual offense or an 16-15410 " Sexual Exploitation of a Minor 3™ Degree
’ attempted criminal sexual offense 18-15415 Promoting Prostitution of a Minor
16-3-910 Kidnapping of a person under 18 years of age, except when 16-15-425 + Participating in the Prostitution of a Minor -
- committed by a parent 18.17-470 Peeping, voyeurism, or aggravated voyeunsm
16-15-20 Incest to. 16-17-470(B)(1) Sex/Voyeurism, violating place of privacy, views, photographs,
16-15-120 © Buggery records or films - 1% offense
16-15-130  Indecent Exposure (if the sentencing court makes a specific 16-1 7-470(8)(2)' Sex/Voyeurism, violating place of pﬂvacy, views, photographs,
finding on the record that based on the circumstances of the records or films - 2™ or sub.

case the convicted person should register as a sex offender) 16-17-470(C) . Sex/Voyeurism aggravated, sells or distributes photograph,
16-15-140  Committing or Attempting Lewd Act Upon a Child Under _recording or film of person made in violation of section

R Sixteen . 44-23-1150(C)(1) Sexual misconduct with inmate, patient, or offender 1= degree
16-15-305  Disseminating, Procuring or Promoting Obscenity™ . | 44-53-370() Administering, distributing, dispensing, delivering, or aiding,
16-18-315  Requiring receipt of obscene material as precondition of sale X abetting, attempting or conspiring to administer, distribute,

of other material (Misdemeanor)™* - . dispense, or deliver a controlled substance or gamma hydraxy .
16-15-325  Participation in preparahon of obscene material ' : “butyrate (GHB) 1o an individual with the intent to commit a

prohibited © erime listed in Section 44-53-370(f), except petit larceny or
18-16-335  Unlawful to Hire, Employ, Use or Permit any Person Under grand larceny .

18 to do anything Defined in statutes as Obscene
: . Any other offense specified by Title | of the Federal Adam Waish Child Protection

* and Safety Act of 2008 (Pub. L. 108-248), the Sex Offender Registration and
Notification Act (SORNA).

NOTE:  All persons convicted, adjudicated or who have pled guilty or-nolo contendere to “attempts to commit’
and “accessory before the fact of” any ¢rime enumerated abave would be required to register. Also,
for any offense not listed, the presiding judge may order as a ‘condition of sentencmg that the person
be included in the reglstry if good cause is shown by the Solicitor. .

*

Any person who remalns in South Carolina for a total of 30 days during a 12 month penod isa res:dent

- A defendant found not guilty by reason of insanity for an applicable offense is not required to register
unless and until the person is declared to no longer be insane or is ordered to register by the trial judge.

e This can be accomplished by reporting all such information to the Sheriff's Office in the primary county of

- registration, which is the defendant’s county of residence unless he or she resides out of state..

b Unless evidence i$ presented at the ¢rifinal proceeding and the court makes a specific finding on the
record that the conviction obtained for this offénse resulted from consensual sexual conduct, as contained
in Section 16-3-655(3).provided the offender is 18 years of age or'less, or the offender and the victim are
both under 161 years of age.

e When a minor is involved.

Persons being released from the Department of Corrections at the completxon of their sentence, to an early
release program, to extended work release, to a community supervision program, or to parole must register with
the Sheriff's Office in their county of residence within one (1) business day of release.

A
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I will register as a sex oﬁ'enderswtauhp geagieﬂsﬂgsx de(ggggge‘u{t(h:e%dmgipnfy residence within 10 days of my

sentence if my entire sentence is snspended dysing probation, or within Z4 hours of my release from the South {ina
Depa?hnentonyorrecﬁons. [ will re-registefGamuaally as & with the sheriif’s department in the county of .

orister Mg e
my residence and if I ch my residence I will registefad & sex offender with the sherifP's department in the county of
my new residence within 10 days of establishing that residence. ‘

2 1 will attend, actively participate in, not give cause to be terminated ﬁo& and successfully complete any
counseling/treatment program, to which I am referred by my agent, which may include po! l!ygraph or other treatment
related testing, all at my own expense. I waive all rights to confidentiality befween myself and my treatment provider,
and authorize my treatment provider to disclose to my agent, the Cour, the Parole Board, the releasing authority,
and/or the hearing officer, information about my attendance and participation in the program. (Must complete Referral

Form 1054).

3. - lwill not have any contact with the victim(s) of my crime, directly or indirectly. This includes but is not limited to
physical or face to face contact, contact through letters or written notes, telephone calls, or electronic mail Je-maﬂ), or.
any contact through a third party, unless such contact is approved in writing by the Court, the Parole Board, or the
rel % authority, or the hearing officer. I also will not enter into, travel past, or loiter near a victim’s residence or
wot| . ' . .

4. ... _I-will not have any contact with a ifetson under the age of 18, with the exception of my immediate family members and
then may only have such contact ved in advance under conditions set by my treatment provider and my agent.
If I have inci entqlwnmwiﬂ:m;ml%,lwmbeqvﬂmdpomm_aqdmedxyme' ediately remove myself from the
situation. Iwill discuss the contact at my next treatment session and will immediately report this contact to my agent. .

5. I will not enter into, loiter or work within one thousand (1000) feet of any area or event frequentéd by people under
the age of 18 incln but not limited to; schools, day care centers, playgrounds, arcades, public swimming pools or
b shopping malls, theaters, or and festivals, unless approved in advance by my agent. . o

6. [ will not purchase, possess, or use any sexually stimulating or sexually explicit matetial or device, nor enter into, loiter
or work within one thousand (1000) feet of g{ place-where such material or device is sold or presented as’ .

) qnterltaxgment. This inciudes m}ot htx’m o a% bookdslors, saxuallly equm internet sites, television services,
or telephone services, sex topless steip clubs, and massage parlors. 1 will not possess or use a computer or
any other e!edromﬁevice%%h lg enabl:dfs’ with intemzt access for anga:egson unless &P&ovegl in advance uﬁ%lér
conditions set by my treatment provider and my t. I understand this means that without prior eﬁpproval,-there may

not be a computer of any in my residence, that I may not access any computer. If approved to use a computer I
-. must sign the Computer Use Agreement for Sex Offenders (Form 1:4022l.wlf my employer requires me to use a
compuier, I will provide a written statement from my employer stating the need for such use.

7. Tlwill it my agent or a rggentanve of the Department, without a warrant and with or without the assistance of
any othet law enforcement o , to search my n, residence, any vehicle I own or have permission to use, and
any of my possessions, for the presence of stimulating or sexuallg explicit materials or devices prohibited by
thése conditions, and to seize said materials. Sucg materials seized shall be considered property of the court, Parole
. B or releasing authority, and shall be saﬁel%ék:g%the Department or other law enforcement agency until any
.. violations concerning the seized materials have essed.
8. . - 1 will abide by all curfews as directed by my agent. . . .
I 'will at all times maintain a suitable residence, approved by m a‘gent, which complies with all conditions of my
supervision, which may not be within one thousand (1000) feet of any area ﬁ'e(“xgntcd'by people under the ageof 18, .
including but pot limited to schools, day care centers, playgrounds, arcades, public swimming pools or bem:hes6 ) :
shopping malls, or theaters. [ will obtain approval from my agest of my residence and employment and shall obtain  _ -
prior approval from my agent before changing my residence or employment. I will stay at my approved residence every
" night and will not sleep or stay overnight anywhere else without prior approval of my agent. .

10. - I will not consume alcoholic beverages and will submit to alcohol testing as instructed by my agent or treatment )
provider, I agree that any test results may be used as evidence in any hearing for the violation of the conditions of my
supervision and [ waive any right to enge the validity of such results. . .

11. 1 will comply with the ent’s reggmmenis for any electronic monitorin which I am ordered to
pazgctga:tlf ilg by the Court, the Parole Board, the relea:i-gg authority, the h'earingglgo cer, O my agent, or as required by .
sta at my own expense. :

I have read, or had read tg me, t!_le’_‘g?)ove conditions and I understand their meaning. I have received a wgg of these conditions.

I accept and agge to these conditions and understand that any violation could t in the Court, Parole Board, or releasing

authority revoking atslg supervision and ing my sentence or returning me to prison. If I refuse to accept thege conditions, [

must immediately ask my agent to issue legal process and bring my case before the Coyrt, Parole &4 or releasing authority
where I will request that 'my term of supervision be revoked and my sentence be relnstdted g1 ¢ 41 befreturped to prison. I ~ -

understand that, if I bave objections to any of the above conditions but fail oAl
P

atve any i ‘Lm?e challenge these sex offender conditions at aps L Al
éé’?""/ = ‘ : )20/
R P o p . : :

dSignature Date - -

Dffender Name (printed)

Form 1401
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STATE OF SOUTH CAROLINA
' Court of General Sessions

COUNTY OF COLLETON Case No. 2011-GS-15-00689

Reconstruction
of Hearing from
January 31, 2012

STATE OF SOUTH CAROLINA
vsS.

JIMMY LEE DUNCAN,

DATE: October 28, 2013
BETFORE:

The Honorable Thomas W. Cooper, Jr.

A PPEARANCE:

- Steven H. Knight, Assistant Solicitor
Attorney for the State

Susan B. Hackett, Appellate Defense
Attorney for the Defendant

Karen V. Andersen, RMR, CRR
Circuit. Court Reporter
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MR. KNIGHT: This is a matter of Jimmy Lee Duncan.
This is the reconstruction of testimony of the case that we
tried here in this county, it looks like January 31, 2012.
I'm going tb give the original file to you, State of South
Carolina vs. Jimmy,Dgncan.

Your Honor,bwe have Ms. Hackett from Appellate
Defenée.A Since I've never done this before --

THE COURT: "That makes two of us.

MR. KNIGHT:‘bfhat's sort of scary if you ha&en't

done it before, because I know I haven't. I'm going to turn

1t over to her and let her call the witnesses.

THE COURT: Your name adain, please?
 MS. HACKETT: Susan Hackett.
THE COURT: .Does that spell like it soundé?
- MS. HACKETT: It is, like Buddy Hackett. I'm at the
Office of Appellate Defense. This is a
reconstruction hearing of a bench trial. The charge was
fai;ure to register, second offense. The indictment number
is 2011-GS-15-689. I have an order from the Court of Appeals
for the reconstruction hearing if Your Honor needs it. Do
you have it already?
THE COURT: No, ma'am, I don't think that I have
it.

MS. HACKETT: Would Your Honor like a

'copy of the order?

23
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THE COURT: If you would just give me a copy to
refer to, it will find its way through the file, I'm sure.

MS. HACKETT: May I approach?

THE COURT:lVYes, please. Thank you;

MS. HACKETT: Yes, sir. ‘

THE COURT: All right. The order fbr re;onstruction
was filed on- June the 12th of this year. All right: And who
are the wi;nésses that testified then and will testify now?

MSL HACKETT:'-The witnesses who testified at trial
were Patricia Grant of the Clerk of Court's office, Jay
Lemacks,<Camefon Ray Taylor, and Jimmy Dﬁncan, the defendaht.

We will also call J.D. Bryan, whovrepresented Mr. Duncan at

‘trial.

It's my understandihg that the soli&itor who
prosecuted the case“is out-oflthe country and butsidé of our
subpoena power. So we will do our best to reconstruct with
what we have.

THE COURT: All right.

MR. KNIGHT: May it please'the Court, thaf‘is, in
fact, correct. I have a copy of the witness list from the
Clerk of Court's office. I think .we should put that in.

- THE COURT: Let's do that. Let's --

MR. KNIGHT: There should be an original in the

file, Your Honor; that's where we got it from.

THE COURT: Yeah, all right.
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MS. HACKETT: And I propose if i£ suits Your Honor,
the way I've done these in the past is just to call the
witnesses and ask them what they remember. We sort of ha&e
to suspend the hearsay rule for these heafings. And I also

have copies of the exhibits that were admitted at trial. I

do not propose to admit them again, that would seem

redundant, but I will do what the Court asks, but I will use

 them during the examinatioﬁ.

THE COURT: That will be fine. Ms. Hackett, and

~since I think-you are the only person in this room who has

ever done this before, we will yield to you from a procedural
standpoint. . And certainly the outline that you've just given
us makes sense. | |

' 'MS. HACKETT: That's frightening for me to héve
that{ but I have done'two of these previoqsly, so it's part

of the jobﬂthat I have that we have to reconstruct these

’

records.
THE COURT: Thank you, ma'am.

MS. HACKETT: I will start then by cailing Patricia

" Grant. -

THE CLERK: State your name for the record.
THE WITNESS: Patricia Grant.

PATRICIA GRANT,
héving been duly sworn, testifies as follows:

DIRECT EXAMINATION

25
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BY MS. HACKETT:

Q. Ms. Grant, what's your current occupation?

A. I'm clerk of court for Colleton County.

Q. And was that your occupation on January 31st,
20127

A., Yes.

Q. Do you have any recollection of testifying at-the

trial of Jimmy Lee Duncan, who 'is seated at defense table?
“A. Vaguely.

Q. All right. Well, take me through a little bit of

what you remember, if anything.

A. The_only\thing that I would remember is, you knbw,
when ybu;calied'me’just to verify that I am the clerk of
cpurt of Cdlleton County, I am th§ record keeper of the
QOcumenps, and more or less, I probably providea a certified
copy of the.récord if I waé asked to .do so.'

Q. All right. Just to talk with you briefly about what
you believe may have been the substance of your testimony,
I'm‘going to show you two documents that were in the clerk of
court's file, your file, that may help refresh your
recollection.

MS. HACKETT: May I approach the witness?
THE COURT: Please do.
BY MS. HACKETT:

Q. These may be in the file that you have with you.
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Those were State's Exhibits 1 and 2. Do those do anything to

refresh your recollection?

.A. Yes. These are the certified copies of the original-
records of Mr. Duncan's sentence.

Q. All right. Do you recall who called you to testify,
whether it was the solicitér or the defense attorney?

A. No.

Q. Okay. And do you recall whether there were any

objections made during your testimony?

A. No objection.

Q. - There were no objections,made during your
testimony?

‘A. No.

Q. Do you.recall whether there were any motions made

during your testimony?

A, No.

Q. Do you recall the testimony‘of any othefr witnesses
during the trial?

A. No.

Q. And do you recall whether there were any other

motions or objections made while you were present in the

courtroom?
A. I do not.
Q. I'm going to take those documents back from you,

since we are not admitting them in this hearing. And do you
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recall the result of the trial, if you stayed through to the

conclusion? ’
A. If it's the same that's in the record.
Q. But you don't have any independent recollection?
A. No, I doﬂ't have a ﬁemory, no. |

MS. HACKETT: Those are all the questions that I

have. I turn it over to the Solicitor's Office.

.MR. KNIGHT: I have no questions for.Ms. Grant, Your

“Honor. 1It's just -amazing seeing her on the witness stand.

THE COURT: ' Ms. Grant, you can stép down.
MSJ HACKETT:' Jay Lemackg.
: THE‘CLERK: Staté'your full ﬁame for the récord;
THE WITNESS: ‘Jay Lemacks, L-e-m-a-c-k-s.
JAY LEMACKS,
having been duly sworn,’testifies as follows:

DIRECT EXAMINATION

-BY MS. HACKETT:

Q. Mr. Lemacks, I apologize for pronouncing your name

incorrectly. What 1s your current occupation?

A. I'm a retired probation/parole agent.
Q. So currently you are not working; you are at home?
A. I have -- I work as an adjunct criminal justice

instructor for USC, and I'm also a reserve deputy, which is
an unpaid position.

Q. And in January -- excuse me, January 31lst, 2012,
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9
what was your occupation?

A. I was agent in charge of probation for Colleton
County.

Q. And in your position as'the agent in charge, did you
know Mr. Duncan, the gentleman seated at the defendant's
table?

A. I've known Jimmy for many years.-

" Q. Do you recall his trial on January 31st, 20127

A. Yes, ma'am.

Q. Okay. Whatrwa; the chérge,that Mr. Duncan was
facing? . |

A. Failure to register.: I believe it was second
offense.

Q. All right. And what was,yoﬁr-involvement in that
trial®?

A. He was under supervision.s I don't recall if it was

probation’or parole or community supervision; it»was one of
the programs. And because of his conviction for a criminal
sexual conducf, one of his requirements w?s to register. And
we provided him with documentatioﬁ, in addition to my oral
instructions for him to register. He was also provided two

forms that instructed him that he was required to register.

Q. So was your involvement in the trial as a
witness --
A. Yes.
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Q. -- who testified? And do you remember who called
yoﬁ to testify?

A. The State.

Q. And do you.recall the substance of your testimony?
I think you may have béen getting into.that a little bit
previously, but do you recall what you téstified to at his
triél?~

A. . I believe so, the fact that he was under

- supervision, he was provided oral instructions to register,

and was provided.written instructions. And not -- verified

to the solicitor-and to the Court that the forms had my

.signature, as well as Mr. Duncan's signature.

Q. I'm going’to come - right béck to that. I want to
circle back-té your testify. You-téstified he had been
instructed to register. Did you also testify that he had
failed to register? . )

A. I testified that‘he was instructed to reéister.-

Q. And so tHat was your role in the whole registration
process, was to provide him with the instructions to
register?

A. To my recollection, that was my testimony.

Q. Okay. And turning to these documents that I believe
were used du;ing your testimony, I'm going to show you what

was marked as State's Exhibit 3 and State's Exhibit 4 at the

trial.
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MS. HACKETT: May I approach, Your Honor?
THE COURT: Yes, ma'am. |
BY MS. HACKETT:
Q. Do those appear to be the documents that were used
during youf testimony?
A. Yes, ma'am.
Q. And can you tell me what those ‘documents are?
A.. I will try to refer to them by number, but I cannot

read the exhibit number. But the first one is notice of sex
offender registry; This is a form that is produced by the
probation department, has a listing of all the sex offenses

that require registration. 16-3-652, I have an arrow .

" indicating that that is the

crime that required his registry.
On the back of that form, it looks like the form

number is 10-15, I have in my writing: Jimmy Duncan . -

understands that he's convicted of -- and has the sex offense

-listed -- and I -had received notice of these. requirements

both orally and in writing.

And I signed it as well, as Mr. Duncan, 'on 9/1 of
2011.

The other form is the standard sex offender
conditions: And condition number one, the last part of that
says: I will register as a sex offender with Sheriff's

Department in the county of my new residence within 10 days

31
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of establishing that residence.

And that was Form 1401 that we both signed on

September the 1lst of 2011.

Q. Thank you. I apologize for the quality cf the copy
of the State's exhibits, but those were 3 and 4 invthe order -
you provided them. " |

I want to ask you briefly regarding the. arrow that
was drawn on Number 3; which is the notice of sex offender '
fegistry. Do you recall if you were asked any éﬁestions
aboﬁt that arrow?

A. I do not recall. I would say no.

Q. Okéy. Turning to the next form, which is State's
Exhibit Number 4, the standard sex offender conditions, I
noté that number one has some handwriting.

A. Yes, ma{am.

Q. Could you explain to me if this handwriting became

‘the subject of any direct examination or cross-examination?

A. I do not recall that being an issue for the State or
the defensé. ‘

Q. Were those handwriting changes, additions,.part of
the case itself?

A. I made a change on the form because I believe the
registration requirements had changed since this form was
initially printed where it said: I will reregister annually.

And it looks like I wrote in bi-annually.
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And also said —- wrote the word twice, that he was
required to register twice per year.
Q. And so just to make sure I understand, your
testimony at the trial would have been that you had provided

Mr. Duncan with notice of the requirement that he register on

September lst —-- excuse me, September 1lst, 20112
A. Yes, ma'am.
Q. Let's talk a little bit about the cross-examination.

What do you recall, if anything, regarding the

cross-examination of you by the defendant's attorney,

Mr. Bryan?

A. I cannot recall any specific questions, because I
believe in my‘testimony, it's pretty much straight-forward
that I gave him verbal and written
instructions.to register.

Q. Do you recall any crosé—examination conéerning the
GPS monitor? |

‘A. . I do not recall that being an issue, because GPS

would have been a separaﬁe issue from the registry.

Q. Do you remember if Mr. Duncén was on GPS monitoring

at the time?

A. I believe he was.

Q. And were you present in the courtroom for the entire
trial?

A. I'm really -- I remember saying I do not believe
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that I was sequesteréd.

Q. Were there any objections made during your
testimony?

A. None that I recall.

Q. Do you remember any motions being'made?'

A, Specifically, no, I can't.

Q. During the entire trial, do you recall any
obﬁectioﬁs or motions being made‘while yéu were present?

A. No, ma'am, I can't recall any.other than I’m'sure _

that Mr. Bryan would have made the standard motions that all
attorneys make in 'a trial; but, speéifically, I can't say.

MS. HACKETT: I believe those are all the questions

I have of you. I will turn it over to the Solicitor.

MR. KNIGHT: ©Nothing from the Solicitor, Your

Honor.

THE COURT: Thank you.

(Whereupon the witness is excused.)

MS. HACKETT: The next witness would be Mr. Ray
Taylor.

CAMERON RAY-TAYLOR,
having been duly sworn, testifies as follows:
THE CLERK: State your name for the record.
THE WITNESS: Cameron Ray Taylor.

DIRECT EXAMINATION

BY MS. HACKETT:
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Q. Mr. Taylor, you go by Ray; is that correct?
A. That's correct, yes.
Q. T will try to call you Mr. Taylor, but if I fail to,

I apologize.
What's your current occupation, sir?

A. I'm a sergeant'witﬂ the Sheriff's Office and
currently 'still over the sex offender registry.

Q.  And I take it by'you‘using the:word still, that was
your occupation January 31lst of 20127

A. Yes, ma'am; |

-Q. And were you involved in tﬁe trial of Mr. Duncan on
January 31st, 20122

A. Yes, ma'am, I was.

Q. And can you tell me what your involvement in that
trial was?

A. I do the registration for the sex'offendef registry
with the Sheriff's Office. So Mr. Duncan was one of the

persons that I monitored or registered.

Q.. All right. Were you called as a witness at his
trial?

A. Yes,.ma'am, I‘was.

Q “And Who called you to testify?

A. Solicifor's Office.

Q. " Do you remember the gentleman's name who was the

assistant solicitor?
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A. No, ma'am, I don't.

Q. Do you remember.the substance of your testimony?

A. It was just in reference to whether or not he had
registered.

Q. And could you tell us what your testimony Qas, what
you independently recéllect of that'testiany? |

A. I still have my paperwork from then. I was given a

copy of Mr. Lemacks's forms that he had provided to
Mr. Duncan on September the 1lst of 2011, indicating that he
should have come and see me within a day of being released.
As of'September the 26£h,-I‘had sﬁill not seén M;. Duncan. I
had made several attempts to try to coh£act_him without any
success. And‘so as of Septémbe%‘thé 26th, I. obtained a
warrant for .failing to régister. |

Q. And as part of your job at theASHeriff's Department,
you Qould have rgceived forms of‘individuals who are required
to register? |

A. Yes, mafam. We work very closely with probation.
So when somebody is released either on probation or

supervision, once they go to probation, then probation would

forward us éopies of their paperwork so that I would know who

was released and when, what day they had come in to see them,
to keep up with like that.
Q. And when you say released; do you mean from the

Department ©of Corrections?



L
LY

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

A. Yes, ma'am, from the Department of Corrections.

Q. And does the probatipn office have any type of
information regarding where the person being released is
going to reside?

A. Yes, ma'am, they do.

0. Okay. And so that infbrmation is given to you
because that person is going to reside in your county?

A. Yeé, ma'am, correct.

Q. And the registration requirements are

county-specific; is that right?

A. .Correct, they are.

Q. All‘right. Were any exhibits used during your
testimony? |

A. | I believe just the ones that you've already been

J

made aware of, which would have been the nqtice from
Mr. Lemacks. And then the other documents I have»are the
ones that were introduced by Ms. Grant, which would have been
the-original criminal sexual conduct and then the failure to
register first offense.

Q. But those were not introduced throuéh‘you?

A; No, ma;am,,they would have been introduced by Ms.
Grant or by the solicitor, yes.

Q. But they may haveAbeen~used during your testimony?

A. Correct.

Q. Okay. Do you recall the crbss—examination from

37
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Mr. ﬁryan?
A. No, ma'am,'i don't.
Q. I had wanted td ask you a question about the arrest
warrant.
MS. HACKETT: May I approach the witness, Your
Honor?
THE.COGRT: Yes, ma'am.
BY MS. HACKETT:
. Q. . Does this appear to be the arrgst‘warrant that you
swore out for Mr.‘Duncanfs arrést on September -26th, 20117
A. It appears to be, yes,’ma'am. |
0. And could you state what the arrest warrant number

is?

A. M104486. .

Q. I want to ask you a question regarding the arrest
warrant. And I was a little bit confused when I read in the
warr;nt that -- let}s see -- where it says that he was
supposed to register quarterly. Do you see that appearing in
the arrest warrant?

A. Yes, ma'am.

Q. And then the exhibits that Mr. Lemécks talked
about -- Lemacks, apologize again -- were bi-annually. Were
there any questions at the hearing regarding the diécrepancy
between the warrant and the documents?

A. Not that I recall. Sometime during this process,
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and I'm not sure exactly, I would have to go back to look-to
see, the law changed where it went from a bi-annual
registration to a quarterly registration depending on thei;
original conviction. I'm not sure exactly. When I obtained
this warrant, it had changed from bi-annual to quarterly.

Q. Okay. But the charge -- was the charge regarding
quarterly or bi-annual registration, or was it something
separate? | |

A. ~ His particular charge that he was -- he failed to
come'iﬁ within the one—day‘period which was required once he
was released from the Department of Corrections.

Q. And let's just make sure the record is clear on
that.: Mr.4Duncan was released on what day ffom thé
Department of-Correctioﬁs?

A. I received notification that he was released on
September the. 1st.

Q. O0f what year?

A. 2011, I'm sorry.

Q. And he was required to‘register when?

A. Within one business day.

Q. And so the warrant alleged that he had failed to
‘register within that one business day?

A. Correct. He actually -- actually, it was 26 days up
until the timé I got a warrant. Because sometimes, you know,

like I say, it says business day, and so we give -~ normally
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try to give them a couple of days. .
- Q. And I believe that you had said that you had tried
to make contact with Mr. Duncan?

A. Correct. I tried thé phone numbers that were
available to me from his previous registrations, and was
unable to make any contact. |

Q. Did you testify to that regard?

A. I don't recall.

MS. HAQKETT: I believe those areAall the questions
that I have, Your: Honor.
MR. KNIGHT: None from the Solicitor's Officé.'
. THE COURT: Thank yoﬁ, sir.- |
(Whereupon the witness is exéused.)

MS. HACKETT: . Your Honor, I call Mr. Bryan to

testify.

- JOHN D. BRYAN,
‘having been duly sworn, testifies as follows:
THE CLERK: Stéte your full name for the fecord.
THE WITNESS: My name is John Douglas Bryan;

EXAMINATION

BY MS. HACKETT:

Q. Thanks, Mr. Bryan, for being here. Do you recall
representing Mr. Duncan?

A. I do.

Q. Do you recall representing him January 31st, 20127
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A. I do.

Q. And in what capacity were you representing him; what
was the charge? |

A. I was his trial counsel. He was charged with
failure to register. |

Q. And db ybu recall if it was a first offense, second
offense? |

A. I believe it was 'a second.

Q. Had Mr. Duncan reta@ned you to represent him?

A. I was appointed.

Q. And do you recall what type of trial it was?

A. It Qas a bench trial. The previous day we had had a
motion and got -- dééided -~ the Court ruled in favor of the

request- for a bench trial.
Q. Do you recall who the judge was?
A. No, but I think it was Judge Cooper.l Wasn't it? It
wasn't? |
MR. KNIGHT: Judge Russo.
THE WITNESS: Huh?
MR. KNIGHT: Judge Russo.

THE WITNESS: Oh, ckay. I don't remember. My

memory is --

MS. HACKETT: Doesn't happen so often that the
Solicitor's Office gives us the answers, but it was Judge

Russo. Thank you, Mr. Knight.
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MR. KNIGHT: Just tryipg to assist.
THE WITNESS: My mehory:isn't very good. I did take
notes at the trial though.
BY MS. HACKETT:
Q. And wé will certainly get to those as well.
Getting back to Mr. Duncan's trial, did you make any
motions prior to(triél? |
A. ther than the motion fof.thé bench trial,.I.don't‘
think I made any motions;

Q. So there were no motions regarding a statement or

énything of -that nature?

A. No.
Q. - All right. And I believe you've already told us

that the judge ruled in favor of a bench trial?

A. Yes.

Q. And doAyou recall the solicitor's name?
A, No. |

Q. Okay. .Did'you make an opening“statement?
A.

I don't remember.

Q. Okay. Do you reﬁember if the prosecutor made an
opening statement?

A. | I don't remember that either.

Q. All right. Do you recall any witnesses testifying
othér than the witnesses we've had here today?

A. The defendant did testify afterwards, after the
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State rested.

Q. And do you recall the substance of Ms. Grant's
testimony?

A. She was calied to basically establish the
authenticity of éertain recordé. And I did wrife that in my
notes.

Q. So you don't recall her testimony any differently

than what we've heard today?

A. No.

Q. And do you recall your cross-examination of Ms.
Grant? ’

A. I don't believe I did. It was a fairly short
trial.

Q. Did you. make any dbjection; during Ms. Grant's
testimony?

A. .Nd.

Q. Do you recall the testimony of Mr. Lemacks?

A. Yes.

4Q. Do you recall if there were any objections‘made

during his testimony?

A. No. )

Q. And tell me what you remember about Mr. Lemacks's
teétimony?

A. , He basically testified that he met with the

defendant and informed him that he has to register. And

43
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there were a couple of exhibits introduced, and that was
about it.

Q. How about your cross—-examination of him?
A. I cross-examined him to a great extent on the nature

of the GPS device that he was forced Fo wear, as to its
dimensions, its weight, how long it takes to charge the
device. I think it has to be charged overnight, plugged into
a wall with a cord, the fact that‘it}s on him, you know, 24
hours a day. There was a bif of crosé—examination‘as tb the
physical Qimensions and weight and nature of the GPS
monitoring device. |

Q. Do you remember what the dimensions were that he

testified to?

At I don't remember.

0. How about the weight?

‘A. I don't remember.

Q. And were'there any other cross-examination questions
fhat you recall of>Mr. Lemacks?

A. I believe that was it.

Q. We are going to move next to Mr. Taylor's testimoﬂy.
Do you recall his direct examination? |

A. I believe that the State called him just to
establish that the defendant'had not registered, and that was
pretty much the extent of it.

Q. Do you recall your cross-examination of
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Mr. Taylor?
A. I don't believe I cross-examined Mr. Taylor.
Q. After the State rested, did you make any motion?

A. I moved for a directed verdict on the grounds that
the GPS monitoring made this requirement unconstitutional,
that it was a violation of the ex post facto clauses of the

state and federal constitutions, the federal constitution

‘coming in thrdUgh'the 14th Amendment. I had a two-page

brief, and I handed it to the Court.
Q. And the two-page brief concerned this argument that

you are making cﬁrrently that was made at directed verdict

- stage?

A. Right."
MS. HACKETT: All right. I'm going to ask the court
reporter to mark this as an exhibit.
(Defendant's Exhibit No. 1, Brief, was marked for
identification.)
BY MS. HACKETT:
Q. Mr.vBryan,'I}m showing you what's been marked as
Defendant's Exhibit 1. I apologize to the Court; I bnly have

the one copy. Is this the brief that you were discuséing in

your testimony?

A. Yes, it is.:
Q. And I have shown opposing counsel that brief. If
you would hold on to that for me. I want to ask you a cauple
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of questions about it. In that brief, when did you hand that

to the Court?

A. I would have handed it when I made my motion for the

" directed verdict at the conclusion of the State's case.

Q. . In that brief, had you cited case law and

constitutional law to support your argument?

A. I did. S

Q. And I believe you'said thaﬁ was a directed verdict
i motion? |

A.  Yes.

0. And what was Judge'RusSb's ruling on the motion?

A He ruled against us.

Q. Do you recall aﬁy sﬁbstance or anything that he may
have said in his ruling,  the baSis of the ruling?
o A. I believe he acknowlédged that, yes, it is é
restraint on him, but it doesh'f arise to the levelvdf an ex
post faéto violation. His exact{Wofds I don't remember.

Qf But he did~make a ruling on the constiﬁutional issue
presented?

A, He did.

Q. Do you recall Mr. Duncan's testimony?

A. Yes.

Q. Can'you tell us what you remember about his
testimony?

a. His testimony was largely a constitutional argument
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against the constitutionality of the statute with which he

was charged. I think he did ex post facto and also double
Ve

jeopardy.
Q. And he made an argument regarding the failure to
register charge?

A. It was all pretty much the same to him.

Q. Okay. So he had, in his testimony itself, presented

a legal argument?

A. Right.

Q. Okay. -Do you recall anythihg else of the substance
of Mr. Duncan's testimony?

'A.  Not offhand.

Q. All right. Do you recall if the judge engaged in a
colloquy with Mr. Duncan concerning his right to testify or
not to testify?

A. I‘don‘t remember, but I'm sure he would have done
that.A

Q. - Do you remember if there'waé any type of admonition
regarding prior victimé being used to’ impeach Mr. Duncan?

'A. I don't remember, but that's usually a standard
part.

Q. Do you remember if any prior convictions were used
by the State to impeach Mr. Duncan?

A. I don't remember. I don't think so, but I don't

remember.

47
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Do you remember what the State's cross-examination

of Mr. Duncan was?

A.

the sex

Q.

*A.

Q.
motions

A.

Q.
motions

A.

verdict.

°.

I think they asked him if he had been convicted of-
offense and if he had failed to register.

And do you recdll Mr. Duncan's answers?

I believe he, in a round about‘way, admitted it.

Did you make or did the State make any objections or

during Mr. Duncan's testimony?

. Not that I recall.

" And at the conclusion of your case,~did you make. any
or objections?

I would have renewed my motion for directed

And was it based upon the same legal analysis

presented earlier?

A.
Q.
A.
Q.

A.

Yes.

And wﬁat ruling did you gét?
Same. |

Did you make a closing argument?

I believe so,lbut if I did, it would have been

essentially the same argument I made for my motion.

Q.

A.

So a constitutional argument?
Yes.
And did the State make a closing argument?

I don't remember.
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All right. Let's turn to the deliberations. Did

the judge engage in any type of charge conference, even

though it was a bench trial?

A.

Q.

I don't

Did you

think so.

ask that the judge use any particular

charges during his deliberations as the fact finder?

A.

0.

A.
speech,

Q.

I don't

believe so. I don't remember.

Do you remember what the judge's verdict was?

Well, the judge came out and gave .-a -- he gave a

and he convicted him..

Concerning any remarks that Judge Russo may have

29

made, do you recall what those were, if they were rulings on

objections or —-

A.
Q.
A.

Q.

I don't

remember.

Do you remember how long he deliberated?

I don't

remember.

Did he proceed immediately into sentencing of

Mr. Duncan?

‘A. I can't

Q. Did you
sentencing?

A. I don't

Q. Did the
sentencing?

A. I don't

tell you.

make any type of presentation during the

think so. I don't remember.

State make any pfésentation during

remember.

49
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Q. Were there any objections made at sentencing?

A. None that I recall.

Q Was there an objection to the -sentence at all?

A. Not to my memory. .

Q Because we are doing this record for appellate
purposes, I want to:ask-a genéral question of what do you
‘recall about any objections -or motions that we haven't -
covered in your testimony already?

A. I don't remember any others.

Q. - Would the primary objection or motion have been the

~

directed;verdigt).¢oﬁ$titutiqnal érgument?
‘A,  Yes.
Q. Ail right.
MS. HACKETT:  Ypuf.Honor, may I approach?
'THE COURT: Yes, ma'am. |
MS. HACKETT: I ask the coﬁrt reporter to mark this
as Defendant's Number 2:
(Defendant's Exhibit No. 2, Trial Notes of Mr.
Bryan, was marked for identification.)
MS. HACKETT: I believe I failed to move in
Defendant's Number 1. I woﬁld move‘tﬁat in now.
THE COURT: Without objection?
MR. KNIGHT: Without objection, Your Honor.
{(Whereupon Exhibit 1 is moved into evidence.)

BY MS. HACKETT:
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Q. | Mr. Bryan, I'm showing you what's been marked as
Defendant's Number 2. Can you identify that document?‘
MR. KNIGHT: Without objection.
A. That's a copy of my notes from the trial.
Q. And these are notes that you kept during the trial
and you placed into your file afterwards?
A, Yes..

MS. HACKETT: Your Honor, at this time I move

Defendant's Number 2 into evidence.

MS. HACKETT: Without objection, Your Honor.
THE COURT: Without objection, Exhibit 2 is in

evidence.

(Whereupon Defendant's Exhibit 2 is moved into

‘evidence.)

BY MS. HACKETT:

Q. I'm looking at these notes. AIs there anything
additional that you need to tell the Court, if this in any
way refreshes your recollection régarding what tTranspired at
the trial?

A. Well, Exhibit 3 was a signed notice of registry.
And Exhibit Number 4 was probation form, standard sex

A4
offender conditions. It lcoks like Number 1 was a sentence
sheet. And:Exhibit Nﬁmber 2 was a 2008 failure to register.

Whether that was a sentence sheet or some other form

indicating a conviction, I don't -- you know, I don't

51
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remember straight offhand.

And it looks like Ray Taylof testified that he would
have gotten electronic notification of the release from SCDC.
That's about it.

On Patricia Grant's testimony} she testified that
she was clerk of court since 2001 aﬂd employee since 1974.
And solicitor handed her a case folder from 2000—GS-15—726,
and that was a sentence sheet. A true copy was admitted as
Number 1 for the plaintiff. And the 2008 failure to register
was admitted as Nﬁmber 2. And that's,about it.

MS. HACKETT: All right. Those are all the

questions that I have for Mr. Bryan.

THE_COURT;' Thank you.
“ MR.'KNIGHT: None from the’Solicitor'sfpffice,-Your
Honor. - |
THE COURT: Thank you, Mr. Bryan. You may step
down. -
(Whereupon the witness is excused.)
MS. HACKETT: M;.' Jimmy Duncan.
JIMMY DUNCAN,
having been duly sworn, testifies as follows:
THE CLERK: State your full name for the record.
DIRECT EXAMINATION
BY MS. HACKETT:

0. Mr. Duncan, if you would state your full name for
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the record.
A. Jimmy D. Duncan.

0. Mr. Duncan, were you tried in Colleton County on

January 31lst, 20127

A. Yes, ma'am.
0. What was the charge?
A, Failing to register, I believe second offense.
Q. And Qho represented you at that trial?
A. Mr. Bryan, J.D. Bryan. |

Q. And who represented the State?

A I believe the Solicitor's Office.

Q. Do you recall the attorney's name or what the
gentleman looked like or woman looked like?

A. It was -- what's his name? Heavy-set dude.

Q. That's ckay. If you don't remember, that's
perfectly finé; just trying to set the stage a little bit.

Do you recall who the judge was?

A. Yeah. Yes, ma'am, Judge Russo.
Q. And was the trial in this‘room?
A. . Yes, ma'am:

Q. All right. Let's talk a little bit about the trial
itself. DQ you remember any pretrial motions being made?

A. ‘It was one made to contest the validation of the
indictment.

Q. All right. Tell us a little bit about what you
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remember about that motion contesting the indictment.
A. Probable cause to see if the indictment was
sufficient. |
Q. So there was a challenge to the sufficiency of the
indictment?
| A.. Yes, ma'am.
Q. Do you remember anything specific about thg
cﬁallenge to the sufficiency of.thé indictment?
A. In régards to the change of the law, as in whét they

spoke about, whether or.not i£ would run into what they call
a conjoinihg indictment. |

Qf Ckay. What was.the judge;s ruling on that?

A. 'They never got'to that; fhey were supposed to get
to it in the end result of ﬁhe,triél.

Q. So the judge never made a ruling?

A. Never made a ruling on it.

Q. All right. Tell me about any other pretrial motions

that you recall.

“A. It was direct motion (sic).
Q. Would you be referring to a directed verdict?
A. Oh, yes, ma'am. 5

Q. Let's talk about anything that happened prior to the
trial. Do you remember waiving your jury trial?
A, Yes, ma'am.

Q. All right. So6 you waived your jury trial and had a
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1 bench trial; is that right?

2 A. Yes, ma'am.

3 Q. . Anything else that happened before the trial

4  started?

5. A. It was a motion, something about anything that

6 ) happened after 10 years, then they wouldn't bring that up.

7 Supposedly, they are not supposed to use that against you.

Y8 - Q. = Are you talking about prior convictions?
9 A. Yes, ma'amn.

10 Q. All right. And so there was a motion to exclude any
11 prior convictions --

12 . A. Yes, ma'am.

_____ 13 0 -- that were over 10 years old?
14 A, Yes, ma';m.
15 0 Whaf was the judge's ruling on that?
16 A He went with it. He asked the other party whether

17" they object to it  or whatnot, but they went with it.
18 Q. So there was an agreement not to use convictions

19 older than 10 years --

20 A. Yes, ma'am.

21 Q. -- against you?

22 A. Yes, ma'am. It was a rule that they called, court
23 rule --

24 Q. Yes, sir. I believe that would be 609; does that

(Njf 25 sound familiar?
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A. Yes,.ma'am. i ’ 4 %
Q. All right. Anything else happen in pretrial that
you femember?
A. It was another motiqn that he asked for. I bélieve
it's dealing with a clerical error, if I'm not mistéken,
something regards -~ I think he said Rule 60B, - and another
court rule in regards to that community supervision4thing.
. Q.. So Mr. Bryan had moved the Court to do éomething in

light of community sﬁpervision?

A. Yeah, dealing with the indictment of the original
charge and the change in the law and these type_thiqés here,
he mo&ed that motion to relievevme of the error, to relieve
me of the piréumsﬁances that I was up under at that time,
which i am now today.

Q. . All right. Let's move into the‘actugl trial itself.
Do you femember if the attorneys made-opening statements?

A. The State made an opening statement with some
briefs, and that was that as far as I remember onfthat they
had right there.

Q. So doesn't sound like you remember much in regards

to opening statements; is that correct?

A. Yes, ma'am.
Q. Do you remember who testified at the trial? .
A. Yes, ma'am. Mr. Ray Taylor, Mr. Lemacks, the clerk,

and also I did, and just as well as the solicitor.
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Q. Okay. So the witnesses that we heard from today
testified, and I bélieve you are saying that the solicitor
participated in the trial?

A. Yes, ma'am. Yes, ma'am.

Q. Okay. No other witnesses that you recall?

A. Not to myvknowledge.

Q. ‘All,righ;; During Ms..Grant's testiﬁony, do you
remember if there were any objections or motions made?

A. Not és far as her behalf.'

Q. All right. Let's turn next to Mr. Lemacké. Were
there any objections or motions made during the testimony of
Mr. Lemacks?

A. 'No, there weren't no objections.

Q. During Mf. Taylor's testimony,  were there any
objections or motions made?

A. _No, ma'am. -

Q; - During your testimoﬁy; were there any objections or
motions made?

A. Frbm'me?

Q. When yoﬁ were testifying, did Mr. Bryan or the

Solicitor's Office make any motions or objections?

A. Not at that time, no.
Q. Let's turn to the substance of the testimony of
Mr. Lemacks. Do you recall Mr. Bryan testified a few moments

ago regarding his cross-examination of Mr. Lemacks; what do

57
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you recall regarding that cross-examination?
A, Everything that Mr. Lemacks addressed, it took
place, but when -- he also stated on the record that when the

issue came up, you know, for the community supervision thing,
that I had maxed out. I did 100 percent of my time. And at

one time Judge Buckner, he had -- because I did that, he had

ruled that McGrier vs. State, or something like that, that

N

" one time he had took me Qut that because I had completed the

maximum amount of time sentence,land,it\would be highly
upconstitutionalvfor’me té be éubjected under a seating
sentence'after the coméletion of maximuﬁ,time sentence.

Q. Thié was Mr. Lemacks's testianY?

A. Xes, because an issue came up -- see, there's two
issues, one dealing with the»Charge itself, okay,- the failure
to register. Okay?" Now, when you éome up under the
community supervisién, you are required to register just as
well. So now when you run- it in, then it's supporting the
same charge. Thatfs why the motion .that waélfiied, that was

motioned by my attorney about contesting the validation of

* the indictment of a conjoining together, because you have the

communi£y

supervision program here, and you've got the charge itself,
failing to register, both of itlis requiring you to register.
You see what I'm saying?

Q. I'm going to interrupt you and I'm going to try to
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get us back to the trial itself. Mr. Lemacks, who is sitting
over here, I want you to tell me what you recall from his
testimony.

A. He»was‘just admitting to the record that I did -- at
one time, I did max out the completion of my sentence, and

that the:judge, I think his name was Honorable Perry Buckner,

"had released me of that program.

Q. ~ When you said that program, what program are you

‘referring to?

A. Community supervision.

Q. So Mr. Lemacks had testified 'that you had maxed out

“your sentence?

A. Yes, ma'am.
Q. And that Judge Buckner had released you from the
community supervision program?

A. Yes, ma'am, when I appeared before him one time; I

" think it was a revocation thing.

Q. Do you recall Mr. Lemacks testifying that on
September. 1st, 2011, he had advised you that you had to
register as a sex offender?l “

A. Yes, ma'am. Aﬁd he also had testified that I maxed
out and Qent on a PCR, a hearing.

Q. Were there any objections or motions made during
Mr. Lemacks's testimony?

A. No, ma'am.
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Q. ' Okay. Let's turn then to your testimony at trial.
Tell us‘what you remember about your personal testimony.

A. My testimony was pretty long. And one of the things
that I illustrated was that if we look at the original |

sentence, it only required at that time, which is 2000, it

*. required that I go to high school and complete sex offender

counseling. I did that. It never required for me to-

register, no community supervision program, none of these

things, here that came down. further later. And what I

illustrated was that it's ex post facto. And the reason why

it is ex post facto, because according to Jernigan &s. State,
if says that any time.there's aichanéé in the law, that
retroactively alternates the definitionwof'a crime of
increases the pﬁnishment of a crime,,thén if‘becomes-ex pqét
facto. | |

I also argued Elmore vs. State, that says that the

ex post facto, it don't justify -- or it don't deems to be ex

post facto, not at the existing of the law at the time, but

at fhe time that the offense may haﬁe occurred.

Q. So to ‘clarify, your testimony at trial was that you
were not required to register as a sex offender becéuse at
the time of your original conviction for criminal sexual
conduct in the first degree, registration was not a
requirement of.the law?

A. And according to how I was sentenced.
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Q. Okay. I think I understand. Was there any other
aspects of your testimony that you can recall? |

A. Yes, ma'am. I also illustrated that for there to
come later,’it‘would increase the punishment. And for me to
be up under these circumstances that I'm in, that's when the
lawyer right there, he filed that motion later on down when
it s?okes about -- when they presented that case about them
placing it on animals ‘and ruling it being UnCOnstitutional,
and for them to place it on me, it
would be unconstitutional.

Q. When you are saying "it", are you;referfing to‘the
GPS monitor?

A. Yes, ma'am. And fof me to be under those
circumstances when the judgé had already had deemed me out of
that program, and Russo, that's one thingAJudge Russo, he
granted, he granted in bur favor.

e

Q. What specifically did Judge Russo rule in that

regard? a

A. He said, well, on that motion there, I'm going to
grant that, I'm going to render that in your favor; talking

to my attorney.

Q. What was the specific motion that Judge Russo

granted?
A. The motion was —-- what was that motion he filed

right there what you have?
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0. The brief that Mr. Bryan filed?

A. Yes, ma'am, that was granted; he granted that.

Q. All figh;. Let's turn to thé additional aspects of
the trial. Do you recall any other motions or objections

made at the trial? |

- A. No, ma'am, no other than what. I said from the
beginning.
Q. Okay.- Do you reécall the directed verdict motion

that Mr. Bryan spoke of earlier?
A. Yes, ma'‘am.

0. All right. Do you recall in the end of the trial

- when Judge Russo was prepared--to make- his sentencing

detérmination?
A. ~ Uh-huh.
Q. Do‘you recall if you made any statements to the

Court concerning your sentence?

A. I did.
Q. Please tell us what those statements were.
A. I told them, number one, I was falsely imprisoned.

And T told them that the person that I was, I was a bad

person. And a lot of things that I did as far as armed

.robbery and these kinds of things here, I was involved in

gang banging. And I said as I came to prison, I got real
close with God. And God showed me that he afflicted me. And

although he afflicted me, he showed me that he afflicted me
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no longer.v And this is the reason why I'm going through what
I'm going through, because he have purpose in my life. And
this is the reason why I'chaﬁged.

And I told them, I said, you know, God told me the
samelway that I feel is the same wa? how thss§ pebple out

thefe in the world feel. When I was doing the things that I

was doing, they felt the same way. So on account of that, I

was, convicted, not because of what man accused me of or what
I was accused of, I was éonvicted by the Holy Spirit. I was
convicted by God. So tha£ I have tgrned my life érouhdlso
that he will usé me for his pu?posé. |
And I said -- he also told me;that*yOu had to be
mindful of when you do things to'peoﬁle, because not -only
that they are'people, but'they are also my children. And so
right then and there, I felt guilty.; " |
Q. All right. Let's talk a little bit -- that was the
sentencing poftion I believe that you jﬁst described.
Did Judge Russo render a verdict in 'your case?
A, Yes, he found me guilty.
Q. All right. And did Judge Russo give you a
ﬁentence?
AL After I told him, he gave me a sentence after I told
him this. I didlsay this, though. I say that I never
received proper notice, because at the time of the sentence,

it never required. If I was sentenced at the original
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sentence in 2000 and the judge would have said, well, okay,
you've got to.register according to law -- he“instruéted me
according to the sentence sheet onvwhat to do, and T did
that.

Now, for them to come later,.twb,years of community

‘supervision, requiring me to register, and these things that

.. never, was according to the original sentence according to

that chargé,<th§t.inbreases;my punishment.. . Ipfs like I'm.

.-being tried over and over and over again..

 :;Q. -;et'é.getfbéckaté‘my'quesiion.) What did Judge RuSs?

render as»a'éenteﬁce?' o | |
v;A.‘A;Hg;told;me_hémwouid:givé;mé-afygar, énd~thétfsfit;;4i.*4;;;
Q. S§~youAreceived'a’Qhéjyééf sentence on the‘failufe |

to register -

A. Yes, ma'am. . | o

'Q.:.V—;psépond offense?

A,"-Xés; mé'am. ‘

Q. Did Judge Russo maké any,feﬁarks during his
senteﬂéing?

A,, -He told me that the community supervision, ‘he was

going to relieve me of that, and which he did; And the ankle

bracelet thing, they took me to the office and they took it

' off me. But he told me he was goiﬁg to give me a year, and I

~ did that.

Q. Let's back up a little bit to the trial. Do you



-

10
11

12

13

14
15
16
17
18
19
20
21
22
23
24

25

45

remember if Mr. Bryan made a closing argument?

A. He did. He made up a final’—— I don't know if it
was at the closing. Whatever he presented, at the time that
he présented that motion, that brief, I assumed that it was
in his closing argument, I assume, but I remember him telling
Judge Russo that it was in cases -- I don't remember what the
case was =-- that when men who went hunting, they put trackers
around the dog's neck, and that's so that they would be able
to find the dog. dkay? The Court ruled that that was
unconstitutional. And so if it was unconstitutional for a
dog, then how the hell it is he's more valuable than é dog?

Q. Let's talk about your testimony again. Did the

Solicitor's Office ask you any questions?

Al | Yes.
Q. What questions did the Solicitor's Office ask you?
A. They asked me when I got out of prison, did I

receive notice..

Q. And what was your response‘to the notice question?

A. And I told them they told me that if I didn't sign
this paperwork, then I wasn't going to get out of prison, so
I had to sign it; that's why I'm protesting. That's what I
told the solicitor. |

Q. And did thé soliéitor ask you any other questions
other than the notice question?

A. The solicitor asked me -- oh, Murdaugh was his
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Q. Okay. What other quéétions did he ask you?

A. He asked me did Mr. Lemacks give me proper
notification. And I told him, well, he went over the
baperwork with me. . AndlI told him, I said, well, I don't
agree to it.. And he said,iwell, you still have to sign it.
So I éigned it. I be obedient.

Q. Did_the Solicitor's Office ask you if you had, in

.fact, registered with the Colleton_County Sheriff's Office?

A. No, they ain't never did that.
Q. The solicitor never asked you that question?
A. - No, ma'am;-

MS. HACKETT: All right. Those are all thg
questions I have of:MrT Duncan, Your Honor.

THE COURT: Thank you. Mr. Knight?

MR. KNIGHT: Nothing .from the Solicitor's Office.

THE COURT: Thank you, Mr. Duncan., You can step

- down.

(Whereupon, the witness is excused.)

'.MS. HACKETT: 1In light of Mr. Bryan's testimony, I
would like to re-call Mr. Lemacks to see if he has any
additional testimony about the GPS monitoring.

THE COURT: Mr. Lemacks, you are still under oath,
of course. ‘

THE WITNESS: Thank you, Your Honor.

46
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JAY LEMACKS,
having been previously sworh, testifies as follows:
| REDIRECT EXAMINATION
BY MS. HACKETT:
Q. Mr. Lemacks, you were present for the testimony of

Mr. Bryan; is that right?
A. Yes, ma'am.

Q. And I'm sure you heard Mr. Bryan testify regarding
) ‘

some cross-examination questions regarding the GPS monitor;

is that correct?

A. Yes, ma'am.

Q. Can you tell me what you recall, if that refreehed
your recollection, or if you have any memory of that
cross-examination now?

A. - Actually, after listening to hini, I do remember the
defense asking me about the‘GPS mohiteringl But as to the
specific questions, I eon’t recall. |

Q. Do you recall if he did ask you about'the weight or

dimensions?

A, I believe that he did.
Q. Can you tell me today what the weight Qf the GPS
monitor is?

A. No, ma'am, I can't, because I don't remember what

‘unit we were using in January of 2012. I know we've changed

/

two or three different types of units.

67
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Q. Anything about the dimensions? .
A. It would depend on which unit it was.
Q. How about whether it was -- had to be charged
overnight?

A. They do have to be charged for a couple of hours.

Q. And was this a unit that Mr. Duncan had to wear '
24/77

A. -Yes.’

Q. Would he even have to wear it while it was being
ch;rged? |

A. Yes.

0. AndAWas the -GPS a product..of the registration .
requirémént?

A. - No.

Q. Can you explain to me a little bit about how the GPS

~and this registration, how they go together, and if that came

"out at trial, because I'm confused.

A. I believe the defense did make.an issue of -- an

. argument of the GPS monitoring and as to whether or not he

should, in fact, be monitored. But as it relates to the
failure to register, they were completely separate issugs.
Q. And --
A. Go ahead.
Q. I apologize. I asked you the question and then I

interrupted you. That was terribly rude. I'm sorry.



10

11

12

13
14
15

16

17

18"

19

20
21"

22

23

24

25

49

A. But as to any specific questions that he asked, I
*can't answer.. |

Q. Do you‘;eﬁember if Judge Russo made any rulings

' regarding the.GPS pi‘fhe community supervision?

A. Not without reflecting on the notes. If he ordered
anything dealing with the GPS, i; would be part of a court
order fhat'would either be with the clerk of court or in
probatiéh'é'document; in.their files that I'm not privyrﬁo
any longer. | ?

Q. 'Bdf’you don't havé*any”independent recollection of

'“him making a‘ruling_in that regard? |

A. - No. | |

MS.-HACKETT: All-right. Those are éllthe
quesfions‘I'haQé,’ Thank you. ‘

R THE WITNESS: Yes, ‘ma'am.

‘MR. KNIGﬁT: Noﬁé from the solicitor.

'THE COURT: Thank you. -You may step down.
(Whéreupon;pthe”witnessris egcuséd.)

Ms. Hackett? ~ ¥

MS. HACKETT: This case is a ‘ little

bit different than other reconstructions that I've haﬁdled
because of the nature of the‘o}der; The ‘order just remanded
it for reconstruction without really any ihstrugtions~to ;he
Couft or.to us.

I have some'qases that I can provide to the Court,

69
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just some guidanée.- Some that are particularly helpful talk
about'geﬁerally what's asked of the Court as to determine can
this be reconstructed'or'canﬁit not be reconstructed. And
that's what the Court is asked to report back to the Court of

Appeals. If Your Honor would like, I can hand you up the

_three case that I'm aware of that deal with reconstruction.

. But, again, this order is rather vague to some

extent on our further instructions and what we are asked to

give to the Court of Appeals. "I can share. with Your Honor

_ what.I've done in other cases if you would like.

THE COURT: I would like fOIJyQU'tO.QO!that,»MS.

Hackett.%ﬂAs“I:saidh.this,isfnew_ground"forﬁme;iuﬁndwifjthekw%& R

Questioﬁ is can it_be_reconstructed; I think that the proéess
itself is so heévy that'it'can béf, Although there's a great
deal of folks that do not remembér«what,went on atrthat

particular time, it does not seém_that any of those omissions

-would be critical to a finding‘in'this regards. Of course,

I'm ﬂot.aware what the grounds of the a?peél are;lso:Ircan't
address that. But it appears that.this is.a proper caée for -
reconstructioﬁ,Lif‘that is an.issue in this case at least. - |
But I will be glad to hear from you and look at those cases
if you would like fér me to.

MS. HACKETT: If I may approach, I will hand you thé
three cases I have dealing with reconstruction. And I will

provide copies to the Solicitor's Office as well.
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T&pically what happens in reconstruction cases is
that the order directs the Court to advise the Appeliate
Court of whether the métter canh be reconstructed or ﬁhether
it cannot be reconstructed.

Subsequent to tha§ determination, the Courﬁ'of
Appeals decides or the Supreme Court'decidés whether to order
a new tfial or 2 new hearing. I suppose that's exactly what
the Court would be asking in this situation.:

Bﬁt if Youf Honor wants to refer to some of the case
law régardiné how courts have arrived at that and the
sténdard used‘of whether we have created a sufficient record
for meaningful review on appeal, that's certainly the way my
questions were directed when I was asking abou£ objections

and motions and rulings, trying to determine what the grounds

for appeal could be.

THE COURT: All right. I take it the standard that
you<just mentioned are set out in these cases; is that fair
to say?

MS. HACKETT: Yes, Your Honor. State vs. Ladson,

Blackhead vs. State, and Koon vs. State, all talk about the

necessity of having a record that provides for meaningful
review of direct appeal issues. And that is the standard.

" THE COURT: Now, 'in the absence of a record ‘in this
particular case, has there been anything filed at the

appellate level other than a notice of intent to appeal?
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Have grounds for appeal and things of that nature been set

out before the Appellate Court?

MS. HACKETT: No,-four Honor. The only thing I have
filed with the Court of Appeals has been a petition for an
order to reconstruct. And the Court granted my petition
with =- I believe the Attorney General may have consented to
that, because we had no transcript at all from the bench
trial. And sd I have not been able to file anything other
than -- or Mr. Bryan;,in fact, filed a.nétice of appéal,
which.wé attempted to. perfect by ordering the transcripts.

I do have. the transcript from the waiver of the

bench trial,:buf I do not have the transcript of;the trial

itéelf, which is the purpose of the order for us to
reconspruct. |

THE COURT: All iight. Ms. Hackett, I'%ill‘be glad
to look at these cases. Of course, I have to inteiligently
rule in this regard. But from Mr. Duncan's positioﬁ, what
would he contend is missing from the reconstruction that we
have done today that would be essential to his appellate
efforts in'this'regard?

MS. HACKETT: Well, it seems that from what we've

‘heard today, there have been quite a bit missing. It was a

short trial, fortunately, for our purposes. But it does seem
that there has been a good bit missing of whether any

objections and additional motions may have been made
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concerning particular testimony coming in or evideﬁce coming
in;

We do have the directed verdict motion that has been
reconstructed, I believe, as well as the brief that Mr. Bryan
was able to find in his file that could help us with that
particular issue. But any other issues, I don't think we
would have a record that would'provide for a meaningful
review.

THE COURT: Mr. Bryan's testimony was his
recollecfion of Mr. Duncan's testimony was that he
essentially admitted that he had failed to register.

MS. HACKETT: I agree that was certainly what
Mr. Bryan testifiedlto.

THE COURT: And that the primary argument that he

' had made and that Mr. Duncan had made, .some through his

testimony, was a legal argument'that apparently is preserved

in his motion.

MS. HACKETT: Yes, Your Honor, that there was a
legal argument made at the directed verdict and then renewal
at the directed verdict stage.

THE COURT: Beyond that, 'can you tell me what --
obviously, it's sort of like trying to prove a negative
be;ause we don't know what's out there. I guess we are
tryihg to figure out what could there be out there that would

impact the decision made by Judge Russo, given the testimony
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in this case that he was given notice, and even Mr. Duncan I
think acknowledged that, and that he failed to register.
So I'm trying to think what else could have come up

in the face of that testimony other than a legal argument

-that would impact the decision.

MS. HACKETT: I would only be concerned -- well,

- obviously, as Your Honor pointed out, proving a negative. I

don't know what else may have happened. So I don't know what .
additional appellate grdunds we may have. I have a little
bit of concern todayvregarding the.preservation bf that
constitgtional argﬁﬁent, because we don't have a clear record
on what Judée Rﬁééq actﬁaily'ruléd}.‘It salid that he denied, ..
and there were multiple grounds. And so I think we wouid
have to_éttack/all those grounds to. make sure that we cover
the appealf But I AOn't know what Judge Russo's actual
ruling regarding the motion itself was. I just know that he
denied it in general. And I would have a little bit of
concern aboqt preservation in that regard.

THE COURT: Righﬁ. I'm trying to decide if there's
anything this Court can do on the issue of preservation of
that issue. And if a decision were made and the only
testimony before me today is that the issue was fully briefed
and fully argued -- 1is that fair to say?

MS. HACKETT: It appears, yes, sir.

THE COURT: -And. fully denied?
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MS. HACKETT: - Yes, sir.

THE COURT: What, otﬁer tﬁan the érounds fof the
denial, that he did agrée with it, which I suppose is
ultimately what we all say =-- sometimesiwe take so long

saying it we trip up and say the wrong thing. So at least in

this case we have the benefit of brevity, I suppose, or at

ieast benefit of nothing other than deny.

As an appellate lawyer, is it necessary that the
judge fully describe the grounds for fhe denial, or can he
simply say, I find the argument without merit, and now take
it to the appeals?

MS. HACKETT: My argument to the Court of Appeals is

" always that if there's a denial, it's a denial; the Court
“understood the basis. ‘However, we have seen an increase,

- particularly in the Court of Appeals, of a desire for there

to be a basis of the ruling placed on the record. . We see

this particularly with 403 arguments, 404B arguments, and 609

with the Colf factors.

We've had several cases in our office remanded for
an actual hearing to go over why the judge ruled a particulai
way. I believe there is a published opinion -- ahd the héme
doesn't come to my mind at the moment.4— dealing with the

Colf factors through the Court of Appeals, remanded that case

for a hearing to determine what was the basis of the ruling, -

and then it had to be appealed again.
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THE COURT: Right.
MS. HACKETT: So we do run into that on occasion
-where the Court will not accept just a denial

and will ieduire there be some basis for it to be considered
preserved.

THE COURT: All rigﬁt. Could you do me a favor?
Could you find that case for me, and'lét me see if I can
distinguish it from this particular case?

MS. HACKETT: Yes, sir.

. THE COURT: All right. And I've got my computer

‘back here. I might be able to find it as well. Let me stand

it down in this caée %nd-také about 15 of 20 minutes to read
theée‘cases and perhaps try to find that case to see if I
can't reach some reéolution today that can be reachedf

MS. HACKETT: ‘Thank you, Your Honor.

MR. KNIGHT:‘ May the witnesseg be excused?

THE COURT: Surely. Ms. Hackett, any‘objection to
the witnesses being excused? |

MS. HACKETT: No objection, Your Honor. And thank
you, Mr. Knight.

MR. KNIGHT: Certainly.

THEVCOURT: Mr. Knight, is there any more business
that --

MR. KNIGHT: Oh, yes, sir. 1I've got one I need to

call next when you come back.
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THE COURT: We will be at recess for 15 minutes,
folks. '

(Whereupon, recess transpired.)

THE COURT: Folks, I appreciate your patience. I
don't read quité as fast as I thought I could, sé it took me
a little longer to go through these cases and to analyze this
matter.

The elements of ‘the offense are quite simple; it
seems to say just failing to register. Case of State vs.
Latimore. found at 390 South Carolina 88, 700 S.E. 2d 45¢,
which is a Court of Appeals éase, said tﬁat even failing to
provide notice of a bi-annual requirement to register is not
a violation of due procesé because the law is a statewide law
havihg statewide effect.

I will note -that the Supreme Court granted cert' in
that case, and I'm not sure what the eventual decision was as
to whether it decided that notice is a .requirement.
Nonetheless, there does not seéem to be a question:in this
case that notice wéé; in fact, apﬁliéd and given by Agent
Lemacks, who has testified in this case.

'And the Court's exhibits that were introduced into
the record also are indicative of the fact that notice was
given.

And so then thé next meaningful essential element of

the offense is that the defendant did not, in fact, register.

7
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Mr. Duncan in his.testimony did not deny the fact that he did

not register, but he said he did not think he was required to

~ register under these particular facts. And he gave the

reasons for ‘that in his testimony today.

And Mr. Bryan had made & legal argument, which is
preserved as Defense Number'l, I think, the brief, which goes
to an ex post facto argument in this regard that we‘
understand was fuily argued;v Certainly it was briefed and
argued and denied.

So the testimony in this case iﬁsofar as the State's

elements are that he was required to register and he did not

‘register.

There's evidence, as I've said, that he was given
proéer notice. And his testimony.was that he did not think
he was required to register for reasons that he has given.

So I take it that thét's what the record Qouid
;e&eal if we had it in its entirety; And tﬁere doesﬂ't seem
to be any serious question about those matters. Granted, the
record is devoid hére today of any objecfions that might have
been made, any other'meaniqgful motions that may have been
made, and the rulings on those matters.

But as to the elements of the offense, and the
defenses whicﬁ were set out in this particular case, there
dogs not seem to be any question directed verdict motions

were made at the appropriate stage, they were denied.
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Although no grounds were given, or at least we don't have any
grounds given for those matters here today, we do know thaf
they were denied.

One somewhat complicated factor is that I was not
the trial judge in that case. And so I obviously knéw
nothing about thié case other than what I've learned today.
In some of the cases where record reconstruction has been
done and found to be improperly done, or at least not
completely done, the trial judge was actually the judge who
tried to reconstruct the record. |

Specifically, the case of State vs. Ladson,

L-a4d;s—o—n, 373 South Carolina 320, was a serious case of
first—degrée burglary. The defendant was convicted fbllowing
a three-day trial, sentenced to 25 years, no parole. Some 10
months later, it was discovered that the tapes had been lost
or did not operate correctly, and an attempt-was made to
reconstruct the record.

‘The reconstruction in that particula# case was
éomewhat summary, as this one has been today. More
particularly, the trial judge was the judge who presided over
the reconstruction ﬁearing, as I have indicated. Thefe was
some cléarlomissioné between, for example, the question as to
how many witnesses testified and who had testified in that
case. Not an issue.here. There was a question in that case

as to whether the defendant even himself had testified.
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Theré was a dispﬁte over that. There was sqmé questions
about the timing of certain things that were involved.
And as a result of that, the Appellate Court found
that the record simply was too incomplete for a meaningful
appeal -- for a meaningful appellgte review, I should say:v A

new trial was, therefore, appropriate,because the incomplete

nature of the transcript prevents the Appellate Court from

conducting a meaningful appellate review.

In this particular case, we have a different factual

situation. First of all, we don't have a highly contested

_ factual situation in this case as far as the elements are

concerned. In that case, it was a burgléry case: — There. was.

_serious questions about the defendant's involvement. And the

reconstruction left those questions. unanswered. At least it,_'
was impossible to tell what happenéd.

One of the things,that concerned me about wﬁen I
read that case, Ms. Hackett, and.I'm sure i£ occurred to ydu
too, becaﬁse you mentioned it earlier, dealiﬁg with the fact
whether I actually‘haye jurisdiction to do anything other
than to remand this and send this back up. Because in that
particular case, I will read the portion of then-Judge
Kittredge's opinion: We recognize that the excellent trial
judge did the best that helcould to reconstruct this case
under difficult circumstances. Approximately ten months

transpired after the appeal was filed before the court
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reporter notified the parties (for a reason that is unclear)

that her recording equipment failed and that no part of the

81

trial was recorded. The court reporter’s delay in disclosing .

the lack of a transcript made a bad situation worse, as the
passage of time clearly dimmed the recall of the
participants.

Frankly, that's the situation which occurred here as
well.  I'm not exactly sure of the -- how thé dates compare,
but it won't take me but a minute to figure cut. 4January the
31st, 2012, to October 2013, is a longer period than existed‘
in this case.  And so clearly, the recall of the participan;é
was impacted here today. The question is whether or not
those_omissions, thoSe things that are not remembered today,
are relévant.

But he:e‘s the point: We, too, must accept our
sharevof the blame, for the remand order of,fhis court
required the trial court to reconstruct the record, with no
option given to simply conclude that the record could not be
réconstructed with the specificity to support meaningful
appellate review.

Well, that's exactly what this order says that is-
before me today: After careful consideration,‘the
appellate's motiéh to remand for reconstruction of the record
is granted. Appellate shall provide this Court with a status

update in 30 days.
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other than try to reconstruct the record, the order has to "
tell me that I can do that. Because I note that in the other
cases cited, the option was given to the trial court to do
thqt.

But, I will -- I'm.trying to say I will assume,

"which is always a ferrible thing for a trial judge to do,

© assuming what might happen at the appellate level, but -- so
Vlet me put it this way. I will pfbceed as if I had tﬁe

. option to'decide whether or not this recordvcoqld be

recohstructéd so as to provide meaﬁingful appellate review.

And I find éhé£ it éaﬁAbe.“A'“

In this particuiar éése, as I have said,-the
elements. of the offense are clear. It appears from the
record that the elements of the offense have been satisfied,
that 1is, even if notice is an element, notice was given.

And the second element, failure to fegister, is not
disputed. So those two things have been met.

The defenses in this case are legal defenses which
have been set out and fully briefed. And the brief is
preserved as a record here. The argument was based upon that
brief, according to Mr. Bryan. And the ruling denied the
motions that were ﬁade subseguent to that brief.

As a result, I find that the Appellate Court is

capable of reviewing the sufficiency of those legal arguments
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in ﬁaking its decision.
Whén I look at the other two cases handed up, the

case of Koon vs. The State, 358 South Carolina 359, which was

a PCR case obviously from the cite, and it involved whether

or not the defendant was entitled to a rehearing or
reconstrﬁction.of the record going back to a 1996 guilty
plea. The questioﬁ is whether or not he had received
effective'assistance of counsel, of course. ‘

But in that guilty plea, the Court found that the
testimony was that he had admitted that he committed the

bﬁrgléries, that he entéred the way that he entered, and that

"he claimed that he was innocent but had witnesses and was

pleading guilty because he was facing a lotlof criminél‘time.
Thé‘Courf found that-even given those pfotestations, there
was no evidence presented by the pétitionér that his pleas
were not knowingly, intelligently; and voluntarily entered

into and,

"therefore, they denied his request in that regard.

Likewise in this case, Mr. Duncan has acknowledged .
that he argued or that his léegal positions were firmly and
fully argued and preéervedAfor~the record.

And so, Ms. Hackett, if my jurisdiction is limited
tO‘reédnstructing the record, I've done that. If it goes
beyond that to allow me to determine whether or not the

record can be reconstructed,Athén I have done that as well.

83
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And so T will note your exceptions, of course, to those
rulings, but I must respectfully deny.

MS. HACKETT: Thank you, Your Honor. Do yoﬁ want me

‘to prepare an order or submit a letter to the Court? The

- other two cases I reconstructed, the Supreme, Court had

directed me to submit_é letter, cppying'oppbsing counsel, of
course, informing the Court of the,judge's‘decision. But if
you prefer anquQe;, I will do whatever --

THE COURT: Letter iégfine with’me; Let's not méke
this any:harder than it.is, Ms. Andersen has‘been taking
this dowﬂ in éeal-time.; She's got the transcript. ,I£'s a
wondérfui traﬂéé;ipﬁ. ‘ifve'béeh'readiqggpkI<don't know if
there's a problem. with it.' Won't‘takelhér long to gét it in
final form for them to review that as well. So I think that
that _ I think that the letter combinea with this t;ansériptw
will satisfy thbse requireﬁents.v ’

MS. HACKETT: Sounds perfect. Thank-You, Your
Honor. . | ~

THE COURT: Thank you.- And I appreciate you
educating us how this shpula beldone; If it's okay with you,
{I'm going'to kegp these cases so that -- vae been doing this
23 years. This is the first time I ever had to do this. If
I stick it out for another 23 years, I may have to do it
again.

MS. HACKETT: That's about all we have in South
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Carolina on reconstruction, which is why I provided those to
the Cour£. It's about all we have in terms of guidance.

THE COURT: I wasiguided and appreciafed your
approach and how you examined the witnesses so I get an idea
of what's réquired to fuily develop this as much as we can.

MS. HACKETT: Yes, sir. Thank you.

THE COURT: Thank you.

(Whereupon, proceedings are concluded.)
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CERTIFICATE OF REPORTER -

I, Karen V. Andersen, Registered Merit Reporter,
Certifiéd Realtime Reporter, and Notéry Public for the State
of South Carolina at Large, do hereby certify that the
foregoing transcript is a true, acéurate and complete
Transc;ipt of Record of the proceedings.

I further certify that Ilam neithér related'to nér
counsel for any pafty‘to the cause pending:or intérested in
the events thereof.

Witness my hand, I have hereunto affixed my official

seal this 6th day of November, 2013 at Charleston, Charleston '

County, South Carolina.

V. Andersen
Regigtered Merit Reporter
Certified Realtime Reporter
My Commission expires:
September 14, 2016
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State of Souwth Caroling, ) I the Court of General Sessions.
County of Colletor. )

Sentencefur Indicun Numbered
2000-GS=F5567 26.

The State of South Carolina
versus

)

)

)

‘ )
Jimmy lee Duncan. )
)

N Brief of Defendant.

Requiring the Defendant to submit to elecironic monitoring is a
violation of the ex post facto clauses of the Constitutions of both the United
States and South Carolina.

Both constitutions forbid the legislature from coacting ex past lacio
laws. No one may impnse “4 greater punishment, than the law annexed o the
crime, when committed,” !

Originally, the senlence on this charge was 15 vears suspended 10§
years probdtion. At the time of the conviction in 2000, the delendanl was

. required pursuant 10 S.C. Code Ann. §°23-3-400, et seq., 1o register under the 4
Sex Offender Registry.

Ihe Sex Offencer Regisuy, as originally enacted by the («am:ral
Assembly, was designed not w be punitivu.z However, in 2003, the General
Assembly amended the act to require CGlobal Positioning Monitoring
{elcetronic monimring).'% The courts of other states have held it swh
requirement is an ex post fucto enhancement of the penalty. beciuse of the
loss of privacy and the intrusiveness of the device '

As the Supreme Court of Massachusctts observed: “The GPS device
burdens liberty in two ways: by its permanent, physical J(tarhmuﬂt tr the

A

offender, and by its continuous surveillance of the offender’s uctivitizs. . . As

Y Calder v. Buil, 3 US. (3 Dall) 386, 390, 1 LLd. 648, 630 (1798).

2 Srate v. Wells, 348 $.C. 26, 558 S.F.2d 524 (2002).

32005 Act No. 111, § 8, now § 23-5 540,

* Commonwealth v. Cory, 454 Mass. 559 (2009); Riles v. New Jorsey: Stide
Parole Board (N.]. App. (Sept. 22, 2011} ); Witchard v. State, (37 App. iSept. 7,
2011)).

DEFENDANT'S

Page 1.
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continuing, imtrusive, and humilinting' as a yearly registnuion requirement
might be, a4 requirement permanently to attach a  GPS  device  scems
dramatically more intrusive and burdensome. I'bere Is na oatest other than
punishment  in which the State 'physically attaches an ity to i peison,
without cousent and alsa without considetation of individval ¢ ucumstances,
that must remain altached for a period of yedars amd may not be tamnesed with
or removed -on penalty of imprisonment. Such an impositiotn is « serious,
affirmative  restraint.”

' As New Jersey court held: “The physical and practicdd yeadities o) the -
[monitoring]  program - the size and weight of the ankls bracekio s
[tracking device], the requirement to remain in one place for-gix houws for
daily recharging, the degree o which [monitoring interferes. with everyday
work and recreation activities,” the degree to which the pmgmm-'iiupedcs
enrolices’ freedom of travel, and its invasive requirement for consent to enter
an cnrollee’s home - transform the effect of the scheme from regndistons o
,punitiw.”"—’ o i ' « :

It should be noted that the United States Supreme Court recently held-in
the case of United St*;ues V. ]one.s(’ that altachment of a GPS -dévice 107 a
suspect's autmaobile and use of the device (o moniwor the vehitle’s mhvemnats
constitutes a scarch or scizure within the meamnng ol the fourth amendment,

.. Bryun,

PO Box 1111 .
Walterboro, S, 29488

(B43) 549-9455 ;
Attorney for (e Defendant.

Walterboro, S.0., Mon, Jan 30, 2()1?;.'

b nited States v. Jones, 565 ULS, . (No. 10-1250; US, 201 2, Decidal jns,
23,201 2).

Page 2.
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Thé State of South Carolina

County of Colleton

GOURT OF GENERAL SESSIONS

October Term 2011

VERDICT

THE STATE

vs L

Jimmy Duncan

Sex Offender Regi

Foreperson of Petit Jury
Date:

INDICT

Indictrﬁent for
sty

Violation, fail to register -
2™ Offense

SC Code: 23-03-0470(A)
CDR Code:2607
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STATE OF SOUTH CAROLINA) INDICTMENT

) .
COUNTY OF Colleton ) 2011-GS-15-0689

At a Court of General Sessions, convened on October 27, 2011, the Grand
Jurors of Colleton County present upon their oath:

Sex Offender Registry Violation, fail to register - 2™ owffen'se

That in Colleton County, South Carolina, on or about Sepfember 26, 2011, the Defendant, Jimmy Duncan, did fail to

) register as a sex offender with-the Colleton County Sheriff’s Department after beihg instructed to do so, as required

by Section 23-3-400, et. seq. of the Code of Laws of South Carolina, (1976, as amended); The defendant has been
convicted of this same offense on at least one previous occasion. This all in violqtion of Section 23-3-470 of the

Code of Laws of South Carolina, (1976, as amehded).

o
T

Against the peace and dignity of the étate, and contrary to the statute in such case made and provided.

Qe T enr

Isaac M, Stone
Solicitor

1B0E BIT



D1IAILUNDdYUUILH CARKULILINA

)
COUNTY OF Colleton )
STATE vs. )
) Jimmy Duncan )
AKA: ;
Race: B Sex: M Age: 29 )
DOB: i_SS#:_ )
Address! , )
City,State,Zip: . )
DL#: SID#: )

*CDL Yes[ ] No[ ] CMV Yes[ | No[] Hazmat Yes[ | No[]

~ INDICTMENT/CASE#:

IN 1 HE CUUK O

&2

LINEKAL DEIDIUVUND

2011GS 1500689

93

A/WH#:  __MI104486

Date of Offense: 9/26/201

1

S.C.Code § :

23-03-0470(A)

CDR Code #: 2607

SENTENCE SHEET -

In dispositign of the said indictmept comes now the Defendant who was : g CONVICTED OF or [JPLEADS
TO: fte 7o /szgq_ R
in violation of - § 23-03-0470(A) of the S.C. Code of Laws, bearing CDR Code # 2607
NON-VIOLENT {J VIOLENT [JSERIOUS [JMOST SERIOUS [ JMandatory GPS(CSC [(]§17-25-45
w/minor 1st or Lewd Act)

The charge is: mAS Indicted, [ ]Lesser Included Offense,
The pleais: - [E:Without Negotiations or Recommendation,

DDéfendant Waives Presentment to Grand Jury.
[] Negotiated Sentence,

ATTES}/%;Z} 27352 | y
" Ballish, Charles SC Bar# Defendant Attorneyf for

WHEREFORE, the Defendant is commited to the
for a determinate term of 2 é é moashe@eua or

and/or to pay a fine of $
of §

: [Q{State i)eparﬁnent of Corrections,

[] under the Youthful Offender Act not to exceed

; provided that upon the service of days/months/years and/or payment

; plué costs and assessments as applicable¥; the balance is suépended with probation for

Defendant

(defendant's initials)
[J Recommendation by the State.

573 ;
SC Ba
[] County Detention Center,

years

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard ;:onditions of

prgbation, which are incorporated by reference. _
CONCURRENT or [[] CONSECUTIVE to sentence-on:

The Defendant is to be given credit for time served pursuant to S.C. Code

by the State Department of Corrections.

“;ﬁ -

§ 24-13{40 to be calculated and applied

- t -

- [ The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal

Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:
[JRESTITUTION: [ ] Deferred [ ] Def. Waives Hearing [JOrdered PTUP
Total: § plus 20% fee: $ days/hours Public Service Employment
Payment Terms: Obtain GED D
[J Set by SCDPPPS Attend Voc. Rehab. or Job Corp.
— May serve W/E begining
Ref’lp‘e"t: Substance Abuse Counseling U
*Fine: $ Random Drug/Alcohol testing ]
§ 14-1-206 (Assessments 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A)(1) (Conv. Surcharge) $100 S ) 0. O pmts. of $ . beginning
14-1-21 1(A)2) (DUI Surcharge) $100 S . .
g 56—5-29;5 )( DUT Assessment) $12 3 $ paid to Public Defender Fund
§ 56-1-286 (DUI Breath Test) $25 S Other:
Proviso 47.9 (Public Def/Prob) ) $500 $ )
§ 14-1-212 (Law Enforce. Funding) $25 % 25, U0
§ 14-1-213 (Drug Court Surcharge) $150 3 ! ]
§ 50-21-114(BUI Breath Test Fee) $50 S
8 56-5-2942(J) (Vehicle Assessment) S40/ea  § [C1 Appointed PD or appointed/ogier counsel,
Proviso 90.5 (SCCJA Surcharge) 85 S 500 § 47.12 requires $500 be paid to Clerk
3% to County  (if paid in installments) $ 2,90 during probation.
TOTAL 3 0

%L

QCCAMT N0

Sentence Date:
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CERTIFICATE OF COUNSEL FOR APPELLANT

" Counsel for appellant cert1ﬁes that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability, with the August 13, 2007, order from the South Carolina
Supreme Court entitled “Interim Guidance Regarding Personal Data Identifiers and Other
Sensitive Information in Appellate Court Filings.” .

=4

" Susan B. Hackett é _
Appellate Defender

This 17™ day of December,

South Carolina Commission on Indigent Defense
_ Division of Appellate Defense -

PO Box 11589 '

Columbia, S. C. 29211-1589

(803) 734- 1330

ATI‘ORNEY FOR APPELLANT



9

CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability, with the August 13, 2007, order from the South Carolina

Supreme Court entitled “Interim Guidance Regarding Personal Data Identifiers and Other - -

Sensitive Information in Appellate Court Flhngs

This 17" day of December, S
Susan B. Hackett ﬁ o

Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S. C. 29211-1589
-(803) 734-1330

ATTORNEY FOR APPELLANT .



STATE OF SOUTH CAROLINA | Z ﬁ) GRIGIN AL

i
IN THE COURT OF APPEALS |
: QW.{‘W}{V&S
Appeal from Colleton Coun -
pPp om Colleton County DEC172013

- ThomasA. Russo, Circuit Court Judge

8 wuﬂmppeas

THE STATE,

RESPONDENT,

“JIMMY LEE DUNCAN,
APPELLANT -

APPELLATE CASE NO. 2012-207966

. CERTIFICATE OF SERVICE

I certifyv that a true copy of the Record -on Appeal in the above referenced case has b'eer_l .
served upon Salley W. Elliott, Eéquire,' at the Rembert Dennis Building, IQOO Assembly Strezet,

Room 519, Columbia, SC 29201, this 17th day of December, 2013.

i 474//

Brandon Hall
Administrative Specialist

SUBSCRIBED AND SWORN TO before me -
this 17th day of December, 2013.

DI

Notary Public for South Carolina
My Commission Expires: _October 30, 2022 .




